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QUO  WARRANTO   INFORMATION. 

See  No.  9  of  '*  Cobporjltion  "  and  Notes,  7  R.  C.  328  ti  9eq. 

No.  1.  — REX  V.  WHITWELL. 
(K.  B.  1792.) 

No.  2.  — REG.  v.TTDY. 

(Q.  B.  D.  1892.) 

RULE. 

In  order  to  give  ground  for  an  information  in  the  nature 
of  a  quo  warranto^  there  must  be  a  cfe  fado  possession  of,  as 
well  as  a  claim  to  the  office. 

Bex  V.  WhitwelL 

5  Term  Reports,  85-^7  (2  R.  R.  54&). 
Quo  warranto.  —  Grounds  of.  —  User  as  well  as  claim. 

There  mast  be  an  user  as  well  as  a  claim  of  a  franchise  in  order  to  [85] 
found  an  application  for  an  information  in  nature  of  a  quo  warranto* 
Stating  that  the  defendant  who  was  elected  to  an  office  had  tendered  himself 
to  be  sworn  in  is  not  sufficient. 

Bower  and  Dayrell  showed  cause  against  a  rule  for  an  informa- 
tion in  nature  of  a  q^io  warrarUo  against  the  defendant  for  claim- 
ing to  be  sheriff  of  Coventry.  They  stated  as  a  decisive  objection 
that  he  had  not  been  sworn  in,  or  done  any  act  of  oflBce  whatever. 

Erskine,  Willis,  and  Reader,  in  support  of  the  application,  said 
that  it  was  sufficient  if  a  party  claimed  an  office  to  which  he  had 
VOL.  xxn.  —  1 
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been  elected.  That  in  the  present  case  it  appeared  from  the  aflS- 
davits  that  the  defendant  had  ie^- formerly  elected  to  the  oflBce, 
and  had  tendered  himself /tc^ be  feworn  in ;  but  it  was  thought  not 
expedient  to  administx;!^  \h^  *oath,  inasmuch  as  he  had  not  taken 
the  sacrament  within-. otfe  year  next  before  his  election,  pursuant 
to  the  13  Car.;Ui::dfc."2.  c.  1.  That  if  this  application  should  be 
refused,  tha  consequence  would  be  that,  as  the  defendant  insisted 
on  his'^?!ecJtlon,  there  could  be  no  sheriff  capable  of  acting  for  that 
city/ .  ••f\)r  that  the  Court  would  not  grant  a  mandamus  to  the  cor- 
.  plJtation  to  proceed  to  another  election,  unless  there  had  been  a 
;*-mere  colourable  election,  which  could  not  be  said  to  be  the  case 
here.  That  if  the  Court  were  not  now  to  interpose,  the  defendant 
would,  after  the  expiration  of  six  months  from  the  time  of  his 
election,  take  upon  himself  the  actual  exercise  of  the  office,  with- 
out receiving  the  sacrament,  or  taking  the  oaths  of  office,  without 
receiving  the  sacrament,  or  taking  the  oaths  of  office,  for  that  he 
would  then  be  protected  by  the  stat.  5  Geo.  T.  c.  6,  which  enacts, 
"  that  the  party  shall  incur  no  forfeiture,  &c. ,  unless  the  prosecu- 
tion be  commenced  within  six  months  after  the  election. "  They 
admitted,  indeed,  that  it  was  said  in  Bex  v.  Poitsonby,  25  Geo. 
IT.,  cited  in  Bull.  N.  P.  211,  reported  also  in  Say.  245,  247,  that 
there  must  be  an  user  as  well  as  a  claim  before  this  application 
could  be  made,  but  contended  that  that  could  not  be  true  as  a 
general  proposition,  for  that  an  information  in  nature  of  quo  war- 
ranto  had  been  granted  for  claiming  to  be  a  burgage  tenant  (case 
of  the  Borough  of  Horsham,  3  T.  E.  599  n.),  though  no  user  was  or 
could  be  stated.  So  for  claiming  an  exclusive  ferry  (Trem.  P.  C. 
c.  446,  2  Lev.  139),  or  an  exception  from  local  jurisdiction  (Co. 
Entr.  528  a\  where  the  franchise  must  rest  in  claim.  That  in 
Bex  V.  Newling,  3  T.  R  310,  it  was  not  doubted  but  that,  if 
it  had  clearly  appeared  that  the  party  had  not  been 
[*86]  *  sworn  in,  the  information  would  have  gone,  though  no 
user  by  the  defendant  was  there  sworn  to.  That  an  infor- 
mation ought  to  be  granted  in  the  case  of  an  improper  admission 
to  an  office,  though  the  oath  were  not  administered  to  the  party, 
nor  any  user  sworn  to ;  for  that  the  defendant  by  offering  to  be 
sworn  into  the  office  insisted  on  his  election ;  and  that  in  this 
sense  must  the  rule  respecting  user,  as  laid  down  in  Bex  v. 
Ponsonhy,  be  understood.  They  also  added,  that  this  application 
had  been  made  in  preference  to  one  for  a  criminal   information 
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against  the  defendant,  for  not  taking  upon  him  the  ofl&ce,  which 
(they  feared)  would  have  been  rejected,  since  that  might  have 
subjected  him  to  the  penalties  of  another  law  {Harrison  v.  JEvans, 
6  Bro.  P.  C.  181). 

BuLLER,  J.  (absent,  Lord  Kenyon,  Ch.  J. ).  —  No  instance  has 
been  produced  in  which  the  Court  have  granted  an  information  in 
oature  of  qtu>  warranto,  where  the  party  against  whom  it  was 
applied  for  has  not  been  in  the  actual  possession  of  the  oflBce.  No 
such  instance  can  have  happened ;  and  all  the  cases  cited  are  the 
other  way.  In  Eex  v.  Ponsonhy,  the  Court  expressly  held  that 
there  must  be  an  user  as  well  as  a  claim  in  order  to  found  such  an 
application.  This  is  evident  from  the  very  nature  of  the  case. 
The  defendant  does  not  now  claim  to  exercise  his  office  of  sheriff; 
he  merely  claims  a  right  to  take  the  oaths  of  office,  in  order  that 
he  may  be  invested  with  that  corporate  character.  But  until  the 
oaths  have  been  administered  to  him,  he  does  not  claim  to  exer- 
cise the  office.  It  has  been  said  that,  the  Court  ought  to  grant  this 
application,  because  it  is  the  only  remedy;  for  that  under  these 
circumstances  they  cannot  grant  a  criminal  information  or  a  man- 
damus :  whether  they  can  interfere  in  the  one  or  other  of  those 
modes  must  depend  on  the  particular  circumstances  of  the  case, 
upon  which  they  will  decide  when  it  is  regularly  brought  before 
them.  For  the  present,  it  is  sufficient  to  observe  that  the  Court 
have  granted  criminal  informations  against  persons  for  not  taking 
upon  them  offices  to  which  they  have  been  legally  elected.  I 
remember  a  case  of  Rex  v.  Brovm  tried  before  me  at  Liverpool 
upon  that  very  ground.  But  certainly  the  Court  cannot  entertain 
such  an  application  as  the  present,  no  user  by  the  defendant  hav- 
ing been  pretended. 

Grose,  J.  —  This  is  an  application  against  the  defendant  for 
claiming  to  exercise  the  office  of  sheriff.  The  answer  is.  He 
makes  no  such  claim.  This  information  issues  on  the  supposition 
of  some  usurpation  on  the  Crown :  but  how  can  a  man  be 
said  *  to  usurp  an  office,  when  he  is  not  inpossession  or  in  [*  87] 
the  exercise  of  it 

Rule  discharged. 
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Eeg.  V.  Tidy. 

1892,  2  Q.  B.  179-181  (s.  c.  61  L.  J.  Q.  B.  791 ;  67  L.  T.  319;  41  W.  R.  128). 

[179]      Quo  Warranto,  —  Acceptance  of  Incompatible  Office,  — Non-corporate 
Office,  —  Necessity  for  User. 

In  order  to  make  the  remedy  by  quo  warranto  applicable  in  the  case  of  a 
non-corporate  office,  there  must  be  something  more  than  mere  acceptance  of 
the  office. 

Defendant,  while  holding  the  office  of  churchwarden,  was  proposed  for  the 
office  of  vestry  clerk  and  declared  elected.  He  published  a  letter  thanking  the 
electors,  but  never  acted  as  vestry  clerk. 

On  an  application  for  a  quo  warrantOy  on  the  ground  that  the  office  of  vestry 
clerk  was  incompatible  with  that  of  churchwarden :  — 

Held,  that  what  defendant  had  done  was  not  such  an  exercise  of  the  office 
of  vestry  clerk  as  to  render  the  remedy  by  quo  wan^anto  applicable. 

An  order  nid  was  granted  on  May  12,  1892,  for  an  information 
in  the  nature  of  a  quo  warranto  to  show  by  what  authority  the 
defendant,  Mr.  Tidy,  claimed  to  exercise  the  office  of  vestry  clerk 
for  the  parish  of  Ealing. 

Mr.  Tidy  was  churchwarden,  and  his  term  of  office  expired  at 
Easter,  1892.  Before  that  date,  and  while  he  held  the  office  of 
churchwarden,  a  meeting  was  held  for  the  election  of  a  vestry 
clerk.  Mr.  Tidy  was  proposed  for  the  office  of  vestry  clerk.  It 
was  objected  that  he  already  held  the  office  of  churchwarden,  which 
was  incompatible  with  the  office  of  vestry  clerk ;  but  he  was  de- 
clared elected.  He  published  a  letter  of  thanks  to  the  electors 
for  having  elected  him;  but  he  had  not  acted  in  the 
[*  180]  *  performance  of  the  duties  of  the  office  of  vestry  clerk,  and 
he  had  announced  that  he  accepted  on  the  condition  that 
he  was  not  to  act  in  that  office  until  his  term  of  office  as  church- 
warden should  have  expired. 

Channell,  Q.  C.  (Wedderbum,  with  him),  showed  cause. 

A.B.  Kempe  supported  the  rule. 

[The  following  authorities  were  referred  to :  Rex  v.  Ponsonby, 
Say.  245,  and  see  2  Bro.  P.  C.  311 ;  Rex  v.  Whitwell,  5  T.  R  85 
(p.  1,  ante)]  Rex  v.  Tate,  4  East,  337;  Reg.  v.  Slatter,  11  A. 
&  E.  505;  Reg.  v.  Coaks,  3  E.  &  B.  249,  23  L.  J.  Q.  B.  133; 
Reg.  v.  RHzard,  L.  R  2  Q.  B.  55 ;  Reg.  v.  Jones,  28  L  T.  (N.  S.) 
270 ;  Reg.  v.  ifaijor  of  Bangor,  18  Q.  B.  D.  349,  affirmed  in  the 
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House  of  Lords  by  Pritchard  v.  Mayor  of  Bangor,  13  App.  Cas. 
241]. 

Wright,  J.  — I  am  of  opinion  that  the  order  nisi  ought  to  be 
discharged,  on  the  ground  that  we  are  bound  by  the  decision  of 
the  Court  of  Queen's  Bench  in  Beg,  v.  Jones,  28  L.  T.  (N.S.)  270, 
a  case  which  was  decided  as  long  ago  as  1873,  which  has  probably 
been  under  the  consideration  of  the  Courts,  and  which  is  a  decision 
on  a  point  of  practice.  Apart  from  that  case,  there  might  perhaps 
be  much  to  be  said  in  favour  of  the  view  that,  where  all  has  been 
done  that  need  be  done,  the  office  is  to  be  regarded  as  full,  and  the 
remedy  by  quo  warranto  may  be  applicable.  But  Beg.  v.  Jones 
shows  that,  in  the  case  of  a  non-corporate  office,  there  must  be  some- 
thing more  than  mere  acceptance.  I  desire  to  guard  against  the 
notion  that  in  all  cases  it  is  necessary  that  the  person  elected 
should  exercise  the  office.  In  the  case  of  a  corporate  office  the  old 
rule  is  that  the  existence  of  the  three  circumstances  of  election, 
acceptance,  and  admission  is  enough.  I  further  agree  with  the 
view  put  forward  by  Mr.  Channell  that  such  a  conditional  accep- 
tance as  was  intended  by  the  defendant  is  not  enough  to  amount 
to  acceptance  of  an  office,  especially  where,  as  in  this  case,  the  per- 
formance of  the  condition  is  contrary  to  law. 

*  Collins,  J.  —  I  am  of  the  same  opinion,  and  on  the  [*  181] 
same  grounds.  Order  discharged, 

ENGLISH  NOTES. 

By  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  87, 
it  is  enacted  as  follows :  —  (1)  A  municipal  election  may  be  questioned 
by  an  election  petition  on  the  ground  —  (a)  That  the  election  was,  as 
to  the  borough  or  ward,  wholly  avoided  by  general  bribery,  treating, 
undue  influence,  or  personation ;  or  (b)  That  the  election  was  avoided 
by  corrupt  practices  or  offences  against  this  Part  committed  at  the  elec- 
tion ;  or  (c)  That  the  person  whose  election  is  questioned  was  at  the 
time  of  the  election  disqualified;  or  (d)  That  he  was  not  duly  elected 
by  a  majority  of  lawful  votes.  (2)  A  municipal  election  shall  not  be 
questioned  on  any  of  those  grounds  except  by  an  election  petition. 

This  section  was  given  effect  to  in  the  case  of  Beg.  v.  Mayor  ofBan' 
gor^  affirmed  in  House  of  Lords  by  Pntchard  v.  Mayor  of  Bangor 
cited  above.  In  that  case  a  candidate  who  had  the  greatest  number 
of  votes,  but  who  was  passed  over  by  the  returning  officer  on  the 


QUO  WARRANTO  INFORMATION. 


Vol.  1|  8.  —  Bex  Y.  Whitvdl ;  Sag.  v.  Tidy.  -^  Kotaf. 


ground  that  he  waA  ineligible,  obtained  from  a  Divisional  Court  an 
order  for  a  peremptory  mandamus  to  the  mayor,  &c.,  commanding 
them  to  receive  and  count  his  vote  at  the  meeting  of  the  council,  and 
to  permit  him  in  other  respects  to  exercise  the  office.  The  Court  of 
Appeal  discharged  the  mandamus;  and  the  House  of  Lords  affirmed 
the  judgment  of  the  Court  of  Appeal,  on  the  ground  that  the  statute 
provided  an  exclusive  mode  of  trying  the  question  of  the  election  ;  and 
that  it  could  not  be  tried  either  by  mandamus  or  quo  warranto. 

AMERICAN  NOTES. 

The  rule  correctly  states  the  American  law.  Mr.  High  says:  •*  To  lay  the 
foundation  for  granting  an  information  in  the  nature  of  a  quo  warranto  to  te»t 
the  right  or  title  to  an  office,  there  must  in  all  cases  have  been  an  actual  pos- 
session and  user  of  the  franchise.  It  is  not  sufficient,  therefore^  that  the  per- 
son against  whom  the  remedy  is  invoked  should  have  merely  claimed  the  right 
to  take  the  official  oath,  but  an  absolute  user  must  also  be  shown."  Extraor- 
dinary Legal  Remedies,  3rd  ed.  s.  627,  citing  King  v.  WhUwell. 

Mr.  Spelling,  in  his  book  on  Extraordinary  Relief,  s.  1784,  states  the  law 
in  similar  language.  See  State  v.  Chosen  Freeholders  of  Cainden  Country  47 
New  Jersey  Law,  454;  State  v.  City  of  Bayonne^  58  New  Jersey  Law,  326. 

In  PeopU  V.  McCullough,  11  Abbott's  Practice  Rep.,  New  Series,  129,  it 
was  held  that  an  information  in  the  nature  of  quo  warranto  will  not  lie  before 
the  beginning  of  the  term  of  office,  as  the  Court  can  only  give  a  judgment  of 
ouster,  and  there  must  be  an  existing  usurpation. 

The  taking  of  the  oath  of  office  within  the  time  prescribed  by  law  is  a 
sufficient  acceptance  and  user  of  the  office  to  sustain  quo  warranto  proceedings, 
though  the  defendant  has  discharged  no  actual  duties  of  the  office.  People  v. 
Callaghan,  83  Illinois,  128.  **  So  when  an  actual  user  is  shown,  the  respond- 
ent having  entered  into  the  office,  taken  the  official  oath,  and  performed  its 
duties  for  a  time,  and  still  claiming  to  be  entitled  to  the  office,  an  information 
will  lie,  even  though  he  neglects  and  refuses  longer  to  perform  the  duties  per- 
taining to  the  office."  High  on  Extraordinary  Legal  Remedies,  3rd  ed. 
s.  627,  citing  State  v.  Graham,  13  Kansas,  136. 

A  judgment  of  ouster  will  not  be  entered  against  an  officer  after  his  term 
of  office  has  expire*!,  where  no  rights  of  third  parties  are  involved.  State  v. 
Powell,  70  Northwestern  Rep.  592  (Iowa,  1897) ;  Hurd  v.  Beck,  45  Pacific 
Rep.  92  (Kan.  1896). 
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RAILWAYS  AND  OTHER  PUBLIC  UNDER- 
TAKINGS. 


See  also  No.  8  of  "  Accident,"  1  R.  C.  296  et  seq. ;  Nos.  8  and  9  and  notes  of 
•*  Carrier/'  5  B.  C.  350  et  ttq, ;  and  **  Carrier/'  pcunm ;  Part  II.  of  "  Corpora- 
tion/' 7  R.  C.  880-486;  Noft.  10-13  of  •'Equitable  Title/'  Sect.  IV.  (Equitable 
Execatioo),  10  R.  C.  570-^13 ;  Nos.  8  and  9  and  Nos.  21  and  22  of  "  Mini»  and 
Minerals/'  17  R.  C.  485  ft  seq.,  685  et  seq,;  and  "  Nsolioencb/'  passim,  18  R.  C. 
621  6t  seq. 

Section     I.  Rights  pending  Bill  in  Parliament. 

Section    IL  Statutory  Powers  (generally). 

Section  III.  Purchase  of  Land. 

Section  IV.  Questions  of  Trespass. 

Section    V.  Various  Provisions. 


Section  I.  —  Rights  pending  BUI  in  ParUameiit 

No.  1.— BRIGHT  V.  NOETH. 
(1846.) 

No.  2.  — MUNT  V.  SHREWSBURY  AND  CHESTER 
RAILWAY  CO. 

(1850.) 

No.  3.  — EAST  ANGLIAN  RAILWAYS  CO.  v.  EASTERN 
COUNTIES  RAILWAY  CO. 

(1851.) 

RULE. 

The  trustees  of  every  public  body  are  entitled  to  apply 
the  corporate  funds  to  oppose  a  bill  in  Parliament  which 
threatens  an  injury  to  their  privileges ;  but  not  to  promote 
a  bill  expected  to  confer  advantages  upon  the  body. 


8  RAILWAYS  AND   OTHER  PUBLIC   UNDERTAKINGS. 

No.  1.  —  Bright  v.  Vorth,  8  FhilUpt,  816,  817. 

Bright  V.  Vorth. 

2  Phillips,  216-221  (a.  c.  nom.  Brighton  v.  North,  16  L.  J.  Ch.  255). 

BUI  in  Parliament.  —  Opposition  by  Corporation.  —  Expenses  out  of 
Corporate  Funds. 

[216]  Under  an  Act  of  Parliament  by  which  the  conservators  of  river  banks 
were  empowered  to  apply  the  funds  under  their  control  (which  were 
raised  by  a  rate  upon  the  proprietors  of  adjacent  lands)  **  in  doing,  construct- 
ing, and  executing  all  such  works,  acts,  matters,  and  things  as  they  should 
from  time  to  time  deem  necessary,  proper,  or  expedient  for  putting  the  banks 
into  and  maintaining  the  same  in  a  permanent  state  of  stability."  Held,  that 
they  were  authorised  to  apply  a  portion  of  the  fund  in  watching  and,  if  neces- 
sary, opposing,  a  bill  in  Parliament  for  a  project  lower  down  the  river,  which 
was  likely  to  be  injurious  to  the  banks  under  their  superintendence. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  Knight 
Bruce,  overruling  a  general  demurrer  to  the  bill  for  want  of  equity. 

By  an  Act  of  Parliament,  passed  in  the  first  year  of  the  present 
reign,  to  provide  for  the  better  conservation  of  the  banks  of  the 
river  Ouse,  in  the  county  of  Norfolk,  the  lands  adjacent  to  the 
banks  at  each  side  were  divided  into  six  districts,  and  it  was  pro- 
vided that  the  portion  of  the  banks  comprised  within  each  district 
should  be  maintained  by  commissioners  to  be  appointed  from 
among  the  owners  of  lands  of  a  certain  quantity  within  such 
district,  by  means  of  funds  to  be  levied  by  a  district  rate,  not 
exceeding  3«.  an  acre  in  each  year ;  and  the  fund  so  raised  was  to 
be  applied  "  in  making,  doing,  constructing,  and  executing,  all 
such  works,  acts,  matters,  and  things,  as  by  such  commissioners 
should  from  time  to  time  be  deemed  necessary,  proper,  or  expe- 
dient for  putting  so  much  of  the  bank  as  was  situate  within  their 
respective  districts  into  and  for  maintaining  the  same  in  a  perma- 
nent state  of  stability ; "  and  it  was  expressly  provided  that  the 
commissioners  of  any  one  of  the  districts,  or  the  owners  of  land 
within  such  district,  should  not  be  liable  to  maintain  or  repair, 
or  to  contribute  to  the  maintenance  or  repair,  of  any  part  of  the 
banks  out  of  such  district :  but  that  the  commissioners  of  each 
district  should  alone  be  liable  for  their  own  acts,  and  answerable 
for  the  maintenance  and  repair  of  their  own  portion  of 
[*  217]  bank  only ;  nor  should  *  any  of  the  funds  to  be  raised  as 
aforesaid  be  applicable  to  any  works  other  than  those  of, 
or  for  the  benefit  of,  the  district  for  which  the  same  were  assessed 
and  raised. 
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In  addition  to  this  board  of  district  commissioners  there  was 
constituted  by  the  Act  another  body  of  "  general  commissioners," 
who  were  invested  with  a  general  superintendence  over  the  banks 
of  all  the  districts,  and  with  power  to  order  any  works  to  be  done 
for  the  uniform  maintenance  and  repair  of  the  banks  which  they 
might  consider  necessary,  and  their  orders  were  in  all  cases  to  be 
conclusive  and  binding  on  the  district  commissioners. 

The  bill,  which  was  filed  by  three  landowners  of  the  second 
district  on  behalf  of  themselves  and  all  other  persons  subject  to  be 
assessed  under  the  Act  within  that  district,  stated,  that  a  certain 
company,  calling  themselves  the  Norfolk  Estuary  Company,  had 
lately  been  formed  for  the  purpose  of  reclaiming  from  the  sea  a 
large  tract  of  land  near  the  mouth  of  the  river  Ouse,  by  diverting 
the  tidal  water  which  had  theretofore  flowed  over  it,  by  narrow 
channels  into  the  river,  and  had  applied  to  Parliament  for  an  Act 
to  enable  them  to  carry  their  scheme  into  execution.  It  then 
stated  that,  at  a  meeting  of  the  commissioners  of  that  district, 
held  shortly  after  the  bill  was  brought  in,  and  at  which  the 
defendants  constituted  the  majority  of  the  members  present,  a 
resolution  was  come  to,  that  proceedings  should  be  taken  on 
behalf  of  the  board  for  watching  and,  so  far  as  might  be  neces- 
sary, opposing  the  bill  in  Parliament,  and  for  causing  such  pro- 
visions to  be  inserted  therein  as  might  be  requisite  for  indemnify- 
ing the  landowners  within  their  district  from  any  greater  charge 
in  respect  of  their  banks,  consequent  on  the  works  contemplated 
by  the  bill,  than  had  been  incurred  on  the  average  of  the 
last  eight  years,  *and  that  a  rate  of  Gd.  an  acre  within  [*218] 
that  district  should  be  raised  under  the  provisions  of  the 
Act,  for  defraying  the  expenses  of  such  proceedings;  and  that  such 
expenses  should  in  the  mean  time  be  paid  out  of  the  funds  then  in 
hand,  which  had  arisen  from  previous  rates.  That,  at  another 
meeting,  held  a  few  days  after,  at  which  the  same  persons  were 
the  majority,  it  was  resolved,  that  a  sum  of  £150  should  be  paid 
to  John  Flatten,  the  chairman  of  the  meeting,  out  of  the  funds 
then  in  the  hands  of  the  treasurer,  to  be  applied  by  him  for  the 
purpose  of  the  resolution  passed  at  the  last  meeting ;  and  that  an 
order  to  that  effect  having  been  signed  by  the  chairman,  that  simi 
was  paid  by  the  treasurer  accordingly. 

The  bill  then  charged  that  the  application  of  any  part  of  the 
funds   raised  or  raisable  under  the  Act  to  the  purposes   con- 
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templated  by  the  said  resolution,  was  not  within  the  powers  of 
the  commissioners ;  and,  after  suggesting  a  pretence  by  the  defend- 
ants, that  the  scheme  of  the  Norfolk  Estuary  Company  was  likely 
to  be  injurious  to  the  banks  of  the  river,  it  chaiged  "  That, 
whether  the  scheme  was  likely  to  be  injurious  to  the  banks  or  not, 
the  funds  received  or  receivable  under  the  Act  in  respect  of  the 
district  in  question,  or  any  part  of  such  funds,  ought  not  to  be, 
and  could  not  be,  legally  applied  for  such  purposes ; "  and  it  prayed 
a  declaration  accordingly,  and  that  the  £150  might  be  refunded 
and  replaced,  and  that  the  circumstances  might  be  rectified  by  in- 
junction from  making  any  similar  appropriation  of  the  funds  then 
in  hand,  or  which  might  thereafter  be  received  by  them  under  the 
powers  of  the  Act  to  the  purposes  contemplated  by  the  resolution. 
Mr.  Rolt  and  Mr.  Bunney,  for  the  defendants  (the  appel- 
lants), relied  on  the  word  "  maintaining, '  as  implying 
[*  219]  *  an  authority  in  the  commissioners  to  take  the  necessary 
measures  for  preventing  damages  to  the  banks  as  well  as 
for  repairing  damage  when  done;  and  they  cited  Bex  v.  The 
Commissioners  for  the  Tower  Hamlets,  1  B.  &  Ad.  232  (35  R  E. 
277) ;  Attomey-Oeneral  v.  Compton,  1  Y.  &  C.  C.  C.  417;  Attor- 
ney-Oeneral  v.  Pearson,  2  Coll.  581.  They  also  took  several 
objections  to  the  bill,  for  want  of  parties;  but  which,  as  the 
demurrer  was  allowed  on  the  merits,  it  is  unnecessary  to  notica 

Mr.  Bussell  and  Mr.  Toller,  for  the  plaintififs,  argued,  that,  oppos- 
ing in  Parliament  a  project  which  might  or  might  not  be  injurious 
to  the  banks  (and  the  resolution  showed  that  the  commissioners 
themselves  did  not  feel  sure  that  the  project  in  question  would 
be  so),  was  too  speculative  a  purpose  to  come  within  the  descrip- 
tion of  those  to  which  the  funds  were  by  the  Act  made  applicable. 

The  Lord  Chancellor  (without  hearing  a  reply) :  — 
The  Vicb-Chancellor  says,  he  cannot  find  any  authority  in  the 
Act  for  the  application  of  the  fund  under  the  control  of  the  com- 
missioners to  the  purpose  stated  in  this  bill.  But  the  real  ques- 
tion is,  whether  such  an  authority  is  not  incident  to  the  duties 
which  the  Act  imposes  upon  them.  And  I  can  only  deal  with 
that  question  upon  the  case  stated  in  the  pleadings. 

The  commissioners  of  each  district  are  bound  by  the  Act  to 
protect  the  lands  adjacent  to  the  banks  from  inundation,  and  they 
are  authorised  by  the  Act  to  levy  a  rate  on  the  proprietors  of  the 
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district  to  defray  those  expenses.  There  being  a  project 
on  foot  affecting  the  *  river  lower  down,  they  call  a  meet-  [*  220] 
ing,  at  which  they  come  to  this  resolution.  [His  Lord- 
ship read  the  resolution.  ]  That  is  a  wise  provision  on  behalf  of 
all  parties  in  that  district  Apprehensions  being  entertained  of 
the  effects  of  the  project  upon  this  part  of  the  banks,  they  direct 
certain  persons  to  watch  the  proceedings  in  Parliament.  Now  the 
bill  does  not  state  that  the  works  contemplated  would  not  be  in- 
jurious to  the  banks  within  this  district :  but,  on  the  contrary,  it 
states,  by  way  of  pretence,  that  the  scheme  was  likely  to  be  inju- 
rious to  the  banks.  There  the  plaintiffs  state  the  ground  on  which 
the  defendants  are  proceeding,  and  there  they  charge  that,  whether 
the  scheme  was  likely  to  be  injurious  to  the  banks  or  not,  the  funds 
received  or  receivable  under  the  Act,  or  any  part  of  such  funds,  ought 
not  to  be,  and  could  not  legally  be,  applied  for  such  purposes. 

The  bill,  therefore,  raises  this  proposition  as  to  the  construction 
of  the  Act  —  that,  however  injurious  the  works  may  be,  the  com- 
missioners are  not  authorised  to  expend  one  farthing  of  the  money 
entrusted  to  their  care,  in  preventing  them.  That  being  all  that 
is  alleged  in  the  pleadings,  and  the  rule  being  to  take  the  case  as 
strongly  against  the  pleader  as  his  statements  will  justify,  I  must 
assume  that  the  works  are  likely  to  be  injurious.  Now,  it  is 
clear,  that,  if  actual  injury  was  done,  and  proper  measures  had 
been  taken  by  the  commissioners  to  prevent  it,  they  would  be 
entitled  to  be  allowed  their  expenses  so  incurred:  for  every  trustee 
is  entitled  to  be  allowed  the  necessary  and  proper  expenses  incurred 
in  protecting  the  property  committed  to  his  care.  But  if  they 
have  a  right  to  protect  the  property  from  immediate  and  direct 
injury,  they  must  have  the  same  right  where  the  injury  threatened 
is  indirect,  but  probable. 

*  I  wish  it  to  be' understood,  that  I  proceed  entirely  on  [•221] 
the  pleadings,  and  assume  that  they  state  a  case  in  which 
the  works  contemplated  are  likely  to  be  injurious  to  the  banks  of 
this  district  And,  on  that  assumption,  although  there  is  no 
direct  authority  in  the  Act  for  the  application  of  the  funds  to  the 
proposed  purpose,  I  think  it  is  incident  to  the  powers  which  are 
given  to  the  commissioners  and  to  the  duties  imposed  upon  them. 

Though  I  am  of  this  opinion  on  the  allegations  of  the  bill  now 
before  me,  yet,  if  the  pleadings  do  not  really  raise  the  question  in 
dispute  between  the  parties  (and  I  can  hardly  suppose  that  the 
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bill  was  filed  to  decide  such  a  question  as  this),  I  should,  subject 
to  anything  I  may  hear  from  Mr.  Eolt  in  reply,  give  the  plaintiff 
leave  to  amend  the  bill. 

Mr.  Eolt  not  offering  any  objection,  the  demurrer  was  allowed, 
with  leave,  to  amend. 

Mnnt  V.  Shrewsbury  and  Chester  Bailway  Co. 

20  L.  J.  Ch.  169-174  (s.  c.  IS  Beav.  1). 

[169]  Railway  Company,  —  Capital.  —  Misapplication.  —  Purposes  not  within  the 
Powers.  —  Injunction, 

The  Shrewsbury  and  Cheater  Railway  Company  were,  by  various  Acts  of 
Parliament,  empowered  to  make  several  railways,  and  also  to  build  wharfs 
and  warehouses  for  the  purposes  of  the  traf&c  of  the  company  on  the  banks  of 
the  river  Dee,  the  conservancy  of  which  was  vested  in  other  persons.  The  rail- 
way company  brought  a  bill  into  Parliament  to  preserve  and  improve  the  navi- 
gation of  the  river,  though  it  had  no  power  to  apply  any  of  the  capital  of  the 
company  for  that  purpose.  Upon  a  bill  filed  by  one  shareholder,  —  Held^  that 
the  directors  of  the  railway  company  could  not  legally  apply  any  of  the  railway 
capital  in  payment  of  the  expenses  of  preparing,  prosecuting,  or  promoting  the 
bill  in  Parliament,  or  for  any  other  purpose  not  authorised  by  the  Acts  of  the  rail- 
way company,  and  an  injunction  was  granted  to  restrain  them  from  so  doing. 

This  bill  was  filed  by  William  Munt,  a  shareholder  in  the 
Shrewsbury  and  Chester  Eailway  Company,  on  behalf  of  himself 
and  all  other  shareholders,  except  the  directors,  who  were  defend- 
ants, and  such  of  the  shareholders  as  were  represented  by  them, 
against  the  company  and  the  directors.  It  stated  the  7  &  8  Vict 
c.  xcix.,  incorporating  the  company  for  making  a  railway  from  the 
Eiver  Dee,  in  the  county  of  the  city  of  Chester,  to  Wrexham,  in  the 
county  of  Denbigh,  to  be  called"  The  North  Wales  Mineral  Railway," 
and  declaring  that  the  capital  should  amount  to  £120,000,  to  be 
divided  into  6000  shares,  of  £20  each.  It  then  set  out  the  50th, 
51st,  52nd,  53rd,  93rd,  226th,  and  227th  sections  of  the  Act 

The  bill  then  stated  the  8  &  9  Vict  a  xlii.,  incorporating  a 
company  for  making  a  railway  from  Shrewsbury,  in  the  county  of 
Salop,  to  Euabon,  in  the  county  of  Denbigh,  to  be  called  "  The 
Shrewsbury,  Oswestry,  and  Chester  Junction  Eailway. "  It  incor- 
porated the  Companies  Clauses  Consolidation  Act,  1845,  the 
Lands  Clauses  Consolidation  Act,  1845,  and  the  Eailways  Clauses 
Consolidation  Act,  1845;  and  enacted  that  the  capital  of  the  com- 
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pany  should  be  £410,000  to  be  divided  into  20,500  shares,  of 
£20  eacL 

The  bill  then  stated  the  8  &  9  Vict.  c.  cxv. ,  authorising  the  North 
Wales  Mineral  Kailway  Company  to  extend  their  line  to  Ruabon, 
and  to  make  a  branch  railway  from  Ehos  Eobin  to  Minera,  and  to 
raise  additional  capital  for  those  purposes,  to  be  called  "  The  North 
Wales  Mineral  Railway  Extension  Act,  1845,"  and  to  raise  an 
additional  capital  of  £150,000,  in  15,000  shares  of  £10  each. 

The  bill  then  stated  the  9  (&  10  Vict,  a  ccl. ,  authorising  the 
North  Wales  Mineral  Railway  Company  to  make  certain  branches, 
and  also  to  make  a  deviation  in  their  present  line  of  railway,  to 
be  called  "  The  North  Wales  Mineral  Railway  Deviation  and 
Branches  Act,  1846, "  and  empowering  them  to  raise  a  capital  not 
exceeding  £6000  in  600  shares  of  £10  eacL  That  the  9  &  10 
Vict  c.  cclxxiv.,  authorised  the  Shrewsbury,  Oswestry,  and 
Chester  Junction  Railway  Company  to  make  railways  to  Crickheath 
and  Wem,  and  to  raise  additional  capital  for  those  purposes,  and 
declared  that  it  should  be  called  "  The  Shrewsbury,  Oswestry,  and 
Chester  Junction  Railway  (Crickheath  and  Wem  Branches)  Act, 
1846. "  It  empowered  them  to  raise  £240,000  in  24, 000 'shares  of 
£10  each.  That  the  9  (&  10  Vict.  c.  cclxxv.,  authorised  the 
Shrewsbury,  Oswestry,  and  Chester  Junction  Railway  Company  to 
make  an  extension  into  Shrewsbury,  and  certain  alterations  and 
deviations  in  their  line  of  railway,  and  that  it  should  be  called 
"  The  Shrewsbury,  Oswestry,  and  Chester  Junction  Railway  (Ex- 
tension and  Deviation)  Act,  1846,"  and  authorised  them  to  raise 
not  exceeding  £30,000  in  3000  shares  of  £10  each.  The  9  &  10 
VicL  c.  ccli.,  authorised  the  consolidation  of  the  Shrewsbury, 
Oswestry,  and  Chester  Junction  and  the  North  Wales  Mineral 
Railway  Companies,  by  the  name  of  "  The  Shrewsbury  and  Chester 
Railway  Company."  That  the  10  &  11  Vict  c.  cxliv.,  authorised 
the  Shrewsbury  and  Chester  Railway  Company  to  make  certain 
branches,  and  to  provide  station  room  and  other  conven- 
iences in  the  city  of  Chester,  and  to  raise  additional  *  capi-  [*  170] 
tal  for  those  purposes,  and  for  amending  the  former  Acts 
relating  to  the  said  company,  it  declared  that  the  Act  should  be 
called  "  The  Shrewsbury  and  Chester  Railway  Act,  1847,  *  and 
empowered  the  company  to  raise  additional  capital,  not  exceeding 
£175,000,  to  be  apportioned  into  shares  of  such  amount  as  the 
same   could  be  conveniently  divided  at  any  general  or  special 
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meeting  of  the  company.  That  the  Shrewsbury  and  Chester  Eail- 
way  Company  completed  their  main  line  some  time  in  the  year 
1849,  and  that  they  had  completed  some  but  not  all  their  branches 
and  works;  that  the  railway  company,  previous  to  the  month  of 
February,  1849,  had  created  and  issued  shares  for  the  full  amount 
of  all  the  capital  which  they  were  authorised  to  raise  by  their 
several  Acts,  and  that  they  had,  under  their  borrowing  powers, 
borrowed,  in  addition  to  their  capital,  £325,160.  That  the  capital 
which  the  company  had  raised,  and  were  authorised  to  raise,  was 
not  more  than  sufficient  for  the  completion  of  their  railways  and 
works,  and  that  the  directors  had  no  power  to  apply  the  capital  or 
funds  of  the  company  to  any  purpose  not  authorised  by  their  Acts 
of  Parliament. 

The  bill  then  stated  that  the  11  &  12  Will.  Ill  c.  24,  and  the 
6  Geo.  II.  c.  30,  were  passed  to  enable  the  mayor  and  citizens  of 
Chester  to  recover  and  preserve  the  navigation  of  the  Eiver  Dee ; 
and  by  the  14  Geo.  II.  c.  8,  intituled  "  An  Act  for  incorporating 
the  undertakers  of  the  navigation  of  the  river  Dee,*  the  sub- 
scribers were  incorporated  by  the  name  of  "  The  company  of  pro- 
prietors of  the  undertaking  for  recovering  and  preserving  the 
navigation  of  the  river  Dee, "  and  that  large  powers  were  conferred 
upon  them  for  that  purpose,  with  powers  to  take  duties,  tonnage 
dues,  and  payments.  That  the  17  Geo.  II.  c.  28,  was  passed  to 
explain  and  amend  the  6  Geo.  II.  c.  30.  By  that  Act  new  duties 
and  tonnage  dues  were  imposed,  and  two  supervisors  were 
appointed  and  empowered  to  make  soundings  in  the  river,  and  if 
for  three  successive  tides  it  should  be  found  silted  or  choked  up, 
so  that  there  would  not  at  a  moderate  spring  tide  be  in  the 
channel  from  the  sea  to  Wilcox  Point,  fifteen  feet  water,  then  if 
the  company  suffered  it  to  continue  for  four  months  after  an  affi- 
davit of  the  fact  was  made  by  the  supervisors,  the  tonnage  duties 
were  suspended  until  the  depth  of  fifteen  feet  should  be  regained ; 
but  if  it  should  be  allowed  to  continue  for  eight  months,  then 
certain  commissioners  named  in  the  6  Geo.  II.  c.  30,  were 
authorised  to  enter  upon  the  lands  of  the  company  and  receive  the 
rents  until  the  depth  of  fifteen  feet  in  the  channel  should  be 
regained.  That  the  company  of  proprietors  of  the  undertaking 
was  possessed  of  large  estates  and  considerable  capital,  and  had 
hitherto  duly  exercised  the  powers  and  performed  the  duties 
required   of    them.     That    one  of  the  merchandise  and  mineral 
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stations  of  the  railway  company  was  situate  at  Saltney,  on  the 
hanks  of  the  river  Dee ;  and  the  directors  of  the  railway  company, 
in  the  beginning  of  1849,  conceived  a  design  of  improving  the 
navigation  of  the  river  Dee,  and  with  that  view  to  procure,  at  the 
expense  of  the  railway  company,  an  Act  of  Parliament  to  divest 
the  company  of  undertakers  of  the  powers  vested  in  them,  and 
to  vest  the  conservancy  of  the  river  Dee  and  estuary  in  commis- 
sioners to  be  appointed  by  the  railway  company  and  others  as  con- 
servators. That  at  a  meeting  of  the  railway  company,  held  on 
the  23rd  of  February,  1849,  it  was  resolved  by  the  directors  and  a 
majority  of  the  shareholders  present  at  such  meeting,  *"  that  the 
directors  should  be  authorised  to  take  such  steps  and  incur  such 
necessary  expenses  as  appeared  to  them  calculated  to  promote  the 
improvement  of  the  river  Dee  with  a  view  to  extending  the  traflBc 
of  the  railway  company.  *  That  the  plaintiff  and  some  of  the 
shareholders  present  dissented,  and  voted  against  the  resolution. 
That  at  another  general  meeting,  held  on  the  28th  of  February, 
1850,  the  report  of  the  directors  contained  a  paragraph  stating 
that  measures  for  improving  the  navigation  of  the  river  Dee  had 
engaged  the  earnest  attention  of  the  directors,  and  that  a  bill  had 
been  brought  into  Parliament  which  had  been  read  a  second  time, 
the  object  of  which  was  to  compel  the  Eiver  Dee  Company,  who 
had  landed  estate  yielding  a  rental  of  between  £6000  and  £8000 
a-year,  which  was  liable  to  the  expense  of  improving  the  naviga- 
tion, to  apply  such  part  of  their  property  as  might  be  necessary 
for  that  purpose,  and  that  the  directors  were  prepared 
*  to  support  the  bill  in  Parliament  in  accordance  with  the  [*  171] 
authority  given  to  them  at  the  general  meeting,  held  the 
23rd  of  February,  1849. 

The  bill  then  stated  that  several  amendments  were  made  with 
a  view  to  have  the  paragraph  relating  t^o  the  expenses  of  the  bill 
then  before  Parliament  expunged,  but  that  they  were  negatived. 

The  bill  also  stated,  that  after  the  meeting,  the  plaintiff  dis- 
covered that  the  bill  before  Parliament  was  intituled  "  A  Bill  for 
the  Conservancy  and  Improvement  of  the  Eiver  Dee, "  and  that  its 
object  was  to  transfer  the  conservancy  of  the  river  and  all  powers 
then  held  and  exercised  by  the  corporation  of  Chester,  and  the 
company  of  undertakers  for  preserving  the  navigation,  to  twelve 
commissioners  to  be  called  "  The  Dee  Conservancy  and  Improve- 
ment Commissioners,*  six  of  whom  were  to  be  appointed  by  the 
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corporation  of  Chester,  two  by  the  company  of  proprietors  of  the 
undertaking  for  recovering  and  preserving  the  navigation  of 
the  river  Dee,  two  by  the  rate-payers  of  the  parishes  of  Hawarden 
and  Northop,  and  two  by  the  directors  of  the  Shrewsbury  and 
Chester  Eailway  Company.  That  the  bill  had  been  brought  into 
Parliament  by  the  directors  of  the  railway  company,  but  the 
expense  had  been  borne  by  the  railway  company,  with  the  excep- 
tion of  a  sum  of  £200,  which  had  been  contributed  by  other 
parties.  That  the  bill  was  strongly  opposed  by  the  company  of 
proprietors  of  the  undertaking  for  recovering  and  preserving  the 
navigation  of  the  river  Dee,  and  in  consequence  expenses  to  the 
amount  of  many  thousand  pounds  would  necessarily  be  incurred 
by  the  directors  in  promoting  the  bill  in  Parliament. 

The  bill  also  stated  that  since  the  last  general  meeting,  the 
directors  of  the  railway  company  had  actually  advanced  and  paid 
or  deposited  in  the  hands  of  some  person  or  persons  whose  names 
they  refused  to  discover,  the  sum  of  £2000,  part  of  the  funds  of 
the  company,  to  be  applied  towards  payment  of  the  expenses  of 
prosecuting  the  bill  in  Parliament,  and  that  they  intended  to 
apply  the  same  and  also  a  further  sum  of  money  belonging  to  the 
company  for  the  like  purposes.  The  bill  then  charged  that  such 
acts  were  not  within  the  powers  of  the  company,  and  that  it  was 
illegal,  and  would  be  a  breach  of  trust  were  the  directors  so  to 
apply  the  funds  of  the  company :  and  it  prayed  for  a  declaration 
that  it  was  not  within  the  powers  of  the  Shrewsbury  and  Chester 
Eailway  Company,  or  of  the  directors  thereof,  and  that  it  would 
be  a  breach  of  trust  in  the  directors  to  apply  any  part  of  the  funds 
of  the  company  for  any  purpose  not  authorised  by  their  Acts  of 
Parliament,  or  to  prosecute  or  promote  the  bill  in  Parliament  for 
the  conservancy  and  improvement  of  the  river  Dee  at  the  expense 
of  the  railway  company,  or  to  take  any  step  or  incur  any  expense 
in  the  name  or  on  account  of  the  railway  company  with  a  view  to 
improve  the  navigation  of  the  river  Dee,  and  that  the  directors 
might  be  restrained  from  promoting  or  prosecuting  the  bill  in 
Parliament  for  the  conservancy  and  improvement  of  the  river  Dee 
at  the  expense  of  the  railway  company,  or  on  the  security  of  any 
of  the  moneys  or  funds  thereof,  and  from  applying  or  causing  or 
permitting  to  be  applied  the  said  sum  of  £2000  or  any  part 
thereof,  or  any  of  the  moneys  or  funds  of  the  railway  company  in 
or  towards  payment  of  any  expenses  already  or  thereafter  to  be 
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incurred  in  or  about  the  preparation,  prosecution,  or  promotion  of 
the  bill  in  Parliament,  or  in  anywise  relating  thereto  or  for  any 
other  purpose  not  authorised  by  the  Acts  of  Parliament  relating  to 
the  railway  company,  and  from  taking  any  steps  or  incurring  any 
expense  in  the  name  or  on  account  of  the  railway  company  with  a 
view  to  improve  the  navigation  of  the  river  Dee. 

A  notice  of  motion,  asking  for  an  injunction,  was  given  in  the 
terms  prayed  by  the  bill;  but  upon  its  coming  on,  it  appeared 
that  the  £2000  mentioned  in  the  bill  had  been  actually  expended : 
the  motion  then  stood  over  upon  the  defendants  undertaking  not 
to  apply  any  further  moneys  towards  the  expenses  incurred,  the 
plaintiff  at  the  same  time  undertaking  to  withdraw  a  notice  which 
be  had  given  to  the  bankers,  into  whose  hands  the  £2000  had 
been  paid,  without  prejudice  to  any  claim  he  might  have  in 
respect  of  the  £2000  against  the  defendants  or  any  other  person, 
and  liberty  was  given  to  apply. 

*  The  motion  was  again  brought  on.  [*  172] 

Mr.  Turner,  Mr.  Eoupell,  and  Mr.  Speed,  in  support  of 
the  motion.  —  The  capital  of  the  company  was  contributed  for  the 
specific  object  of  the  undertaking,  and  cannot  be  applied  for  any 
purposes  not  contemplated  by  the  Railway  Acts.  Cohen  v.  Wilkin- 
son, 12  Beav.  125,  138,  18  L.  J.  (N.  S.)  Ch.  378,  411,  1  Hall 
&  Twells,  554,  1  Mac.  &  Gor.  481;  Colman  v.  The  Eastern 
Counties  RiUway  Compcmy,  10  Beav.  1,  16  L.  J.  (N.  S.)  Ch. 
73  ;  Tlie  Attorney-General  v.  The  Corporation  of  Norwich,  16  Sim. 
225.  If  the  directors  have  any  surplus  funds,  they  must  be 
applied  in  the  manner  directed  by  the  Acts  of  Parliament  There 
may  be  dividends  payable  to  the  shareholders;  and  if  so,  they 
may  authorise  the  directors  to  apply  them  as  they  please,  but  the 
directors  have  no  right  to  intercept  the  dividends  of  any  share- 
holder, and,  contrary  to  his  wish,  apply  them  in  a  way  they  may 
think  for  the  benefit  of  the  shareholder.  So  with  the  surplus,  it  is 
divisible  according  to  their  interest  among  the  shareholders,  and 
when  each  gets  his  share  he  may  apply  it  as  he  pleases.  In  this  case 
the  directors  are  assuming  to  deal  with  the  property  of  the  share- 
holders without  any  power  so  to  do,  and  they  ought  to  be  restrained 
from  using  the  capital  or  pledging  the  credit  of  the  company. 

Mr.  Malins  and  Mr.  Giffard,  for  the  defendants.  —  The  improve- 
ment of  the  navigation  of  the  river  will  be  a  great  advantage  to 
the   company.     They  have  already   brought  the  railway  to  the 
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banks  of  the  river,  aad,  under  powers  conferred  by  the  12  &  13 
Vict  c.  Iv. ,  have  erected  wharfs  and  warehouses,  so  that  it  will 
be  the  means  of  procuring  for  the  railway  company  great  increased 
employment  In  this  case  the  company  are  seeking  to  obtain 
powers  to  improve  the  navigation,  which  might  be  said  to  be  a 
portion  of  the  works  incident  to  the  undertaking,  as  it  was  made 
with  reference  to  that  outlet  for  the  produce  of  the  country,  and 
the  value  of  the  railway  would  be  greatly  diminished  if  the  water 
carriage  was  obstructed,  and  it  appeared  that  the  conservators  of 
the  river  had  not  performed  their  duty.  Suppose  Waterloo  Bridge 
was  from  any  reason  closed  to  the  public,  the  terminus  of  the 
South-Western  Railway  would  be  nearly  valueless,  and  the  direc- 
tors of  the  company  would  be  justified  in  employing  the  capital 
of  the  company  in  compelling  the  Bridge  Committee  to  keep  it 
open  for  the  purposes  of  the  public.  In  this  case,  therefore,  the 
company  were  seeking  to  preserve  the  navigation  for  the  benefit  of 
themselves  and  the  public,  and  were  employing  the  capital  of  the 
company  for  purposes  strictly  legal  and  to  prevent  their  own 
property  being  deteriorated  by  the  defaults  of  others.  If,  in  so 
doing,  the  directors  had  gone  somewhat  further,  and  had  sought 
to  render  the  advantages  permanent,  it  was  no  more  than  seeking 
through  this  Court  to  secure  to  themselves  the  use  of  that  to 
which  they  were  entitled,  and  no  injunction  ought  to  be  granted 
to  restrain  them. 

The  Master  of  the  Eolls  (Lord  Langdale).  -^  This  company 
was  established  for  the  construction  of  a  railway.  It  became 
important  that  the  railway  should  aflford  an  outlet  to  the  minerals 
produced  from  the  lands  near  which  it  passed.  It  was  to  come 
up  to  the  banks  of  the  river  Dee,  upon  which  the  company  was 
authorised  to  erect  wharfs  and  warehouses.  I  find  no  fault  with 
the  statement,  that  the  company  was  not  only  a  railway  company, 
but  also  a  company  for  the  erection  of  wharfs  and  warehouses,  in 
which  they  might  have  a  very  extensive  business,  and  it  could 
not  fail  to  be  known  to  everybody  connected  with  the  railway 
that  they  were  materially  interested  in  the  navigation  of  the 
river  Dee ;  it  might  also  be  supposed  that  they  knew  the  state  of 
the  navigation,  and  it  must  be  concluded  that  the  railway  and  the 
wharfs  and  warehouses  were  constructed  with  reference  to  the 
known  state  of  the  river,  and  that  it  was  supposed  to  be  suflBcient 
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for  the  railway  company  to  make  the  railway  and  the  wharfs  and 
warehouses  profitable,  with  reference  to  the  then  existing  state  of 
the  navigation.  If  it  had  been  thought  necessary  to  improve  the 
navigation  of  the  river  Dee  for  the  purposes  of  this  railway,  there 
seems  to  have  been  no  reason  why  powers  to  contribute 
towards  that  improvement  should  not  have  been  *  contained  [*  173] 
in  the  12  &  13  Vict.  c.  Iv.,  as  well  as  powers  to  construct 
the  wharfs  and  warehouses  which  must  have  had  reference  to  the 
navigation.  But  it  is  perfectly  clear  that  it  was  not  contemplated 
by  any  of  the  Acts  of  Parliament :  they  contain  no  words  authoris- 
ing the  employment  of  the  capital  in  any  way  relating  to  the  navi- 
gation, but,  on  the  contrary,  they  seem  to  exclude  any  such 
intention.  It  is  subsequently  discovered  by  the  company,  that 
the  navigation  of  the  river  Dee  is  not  so  good  as  formerly,  and 
that  it  is  deteriorating  to  such  an  extent  that  there  has  been  a 
report  made  upon  a  government  commission,  that  it  will  in  time 
be  choked  unless  effective  means  are  taken  to  prevent  it.  This 
was  information  important  to  the  railway  company,  whose  pros- 
perity depended,  probably  materially,  on  the  navigation  of  the 
river  being  kept  in  a  good  state,  and  it  was  natural  they  should 
wish  not  only  to  prevent  the  deterioration  of  the  navigation,  but 
if  possible  to  improve  it,  and  had  there  been  funds  applicable,  it 
would  no  doubt  have  been  advantageous  to  the  company  to  have 
employed  them  in  improving  the  navigation  of  the  river,  and  it 
might  have  been  a  most  useful  and  profitable  application  of  those 
funds ;  but  as  the  Acts  of  Parliament  contain  no  powers  whicli 
extend  to  this  case,  the  company,  who  have  funds  applicable  only 
to  the  particular  purposes  authorised  by  the  Act  of  Parliament, 
cannot  apply  them  to  any  other  purpose.  I  do  not  think  that  this 
question  has  ever  been  before  the  House  of  Lords ;  but  so  far  as 
the  power  of  the  Court  of  Chancery  extends,  it  has  unalterably 
decided  that  companies  possessed  of  funds  for  objects  which  are 
distinctly  defined  by  Act  of  Parliament  cannot  be  allowed  to  apply 
them  to  any  other  purpose  whatever,  however  beneficial  or  advan- 
tageous it  may  appear,  either  to  the  company  or  to  individual 
members  of  the  company. 

I  cannot  copcur  in  the  argument  which  has  been  used.  It  is 
said,  that  if  you  find  yourself  day  by  day,  or  for  a  series  of  days, 
getting  worse,  and  that  if  some  means  are  not  taken  to  stop  the 
mischief,  the  deterioration  will  increase  to  such  an  extent  that  all 
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profit  will  be  cut  off,  and  that  any  interference  to  prevent  the 
injury  is  like  the  resistance  of  an  active  encroachment  from  which 
you  may  defend  yourself  at  law,  and  that  as  you  are  allowed  to 
resist  an  encroachment  at  law,  so  you  are  entitled  to  take  such 
measures  as  have  been  here  adopted  to  prevent  that  deterioration 
which  is  going  on  in  the  river.  There  is  no  analogy  between  the 
two  cases.  If,  taking  the  law  as  it  stands,  and  without  applying 
for  any  new  law,  an  offence  is  committed  or  an  encroachment  is 
made,  parties  are  bound  by  the  principle  of  self-defence  to  take  the 
proper  steps  to  resist  it;  but  taking  the  law  as  it  stands,  and 
wanting  to  make  an  alteration  in  the  law  for  a  purpose  beneficial 
to  yourself,  is  different  from  that  which  is  represented.  The  law, 
as  it  stands  ex  concessis  in  this  case,  does  not  allow  the  company  to 
protect  themselves  from  the  deterioration,  or  at  least  to  protect 
themselves  in  such  a  way  as  would  be  beneficial  to  tliem.  But 
the  argument  addressed  to  me  has  been,  that  the  expense  would  be 
so  enormous  that  they  could  not  do  it  under  the  powers  of  their 
present  Act;  that  they  are  not  allowed  by  law  to  do  it;  and, 
because  the  law  in  its  present  state  does  not  enable  them  with 
their  present  funds  to  do  it,  therefore,  that  they  are  to  employ  the 
funds  of  the  company  to  enable  them  to  take  such  steps  as  may  be 
necessary  to  procure  a  new  law  authorising  them  to  do  it  I  con- 
cur in  the  decision  of  The  Attorney-General  v.  The  Corporation  of 
Norwich,  You  may  resist  an  encroachment  according  to  law, 
which  the  law  does  not  allow,  but  you  must  not  proceed  to  get  a 
new  law  that  you  may  profit  your  company.  It  is  represented  as 
no  speculation  in  this  case;  but,  is  it  no  speculation  where  the 
money  employed  in  the  hope  of  procuring  the  proposed  Act  of 
Parliament  may  be  wholly  and  entirely  thrown  away?  I  can 
understand  that  a  profit  may  arise  if  the  object  is  effected,  — a 
profit  to  the  extent  of  the  whole  expense  laid  out;  but  suppose 
these  parties  had  gone  into  Parliament  with  a  bill  that  could  not 
be  carried  through,  and  which,  for  anything  the  Court  knows  to 
the  contrary,  ought  not  to  be  carried  through ;  and  then  suppose 
they  had  expended  £2000  or  £3000,  and  that  then  it  was  found 
that  it  was  brought  in  on  too  extensive  a  scale,  and  that  all  which 

was  desired  might  have  been  got  without  an  Act  of  Parlia- 
[*  174]  ment,  or  perhaps  at  one-tenth  *  part  of  the  expense  the 

Act  of  Parliament  had  cost,  is  the  Court  to  consider  that 
laying  out  £2000  or  £3000  in  a  hazardous  adventure  of  that  sort 
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is  no  speculation  ?  I  certainly  cannot  do  so ;  and  I  am  clearly  of 
opinion  that  this  is  an  application  of  the  funds  of  the  railway 
company  which  is  not  authorised  by  their  Acts  of  Parliament,  and 
that  they  ought  to  be  restrained  from  applying  any  further  sum  in 
the  way  they  have  done.  As  to  the  £2000,  it  was  taken  out  of 
the  jurisdiction  of  the  Court  before  the  application  was  made; 
otherwise  the  injunction  would  have  applied  to  the  whole ;  as  it 
is,  it  will  be  to  prevent  them  from  laying  out  any  further  sums  of 
money  for  improving  the  navigation,  I  do  not  think  I  ought  to 
give  any  costs,  and  I  am  of  opinion  that  this  must  be  considered 
as  a  continuation  of  the  motion  previously  made. 

East  Anglian  Railways  Co.  v.  Eastern  Counties  Bailway  Co. 

21  L.  J.  Ch.  23-27  (s.  c.  11  C.  B.  775;  16  Jar.  299). 

Railway.  —  Corporation,  —  Covenant,  —  Powers  of  Company,  —  Purposes  of  [23] 
Act.  —  Jllegaliiy.  —  Notice,  —  PMic  Act. 

A  railway  company,  incorporated  by  Act  of  Parliament,  is  bound  to  apply 
all  the  funds  of  the  company  for  the  purposes  directed  and  provided  for  by  the 
Act,  and  for  no  other  purpose  whatsoever. 

A  railway  company  was  incorporated  by  a  public  Act  of  Parliament,  **  for 
the  purpose  of  midcing  and  maintaining"  a  particular  railway  and  other  works 
by  the  Act  authorised,  '^  and  for  other  purposes  therein  declared."  They  were 
empowered  by  the  Act  to  raise  money  for  making  and  maintaining  the  railway 
and  other  works  authorised  by  the  Act,  and  the  money  so  raised  was  directed 
to  be  expended  towards  those  purposes,  and  otherwise  carrying  the  Act  into 
execution ;  and  after  paying  these  expenses  the  profits  of  the  company  were 
to  be  divided  among  the  proprietors.  The  purposes  mentioned  in  the  Act 
were  confined  to  acts  to  be  done  upon  and  relating  to  the  railway  to  be  made 
by  the  company.  The  defendants,  the  company  so  incorporated,  covenanted 
with  the  plaintiffs,  another  railway  company,  to  take  a  lease  of  their  railways, 
and  to  pay  the  costs  of  soliciting  bills  then  pending  in  Parliament,  by  which 
the  plaintiffs  were  to  be  authorised  to  make  extensions  and  branches  of  their 
railways. 

In  an  action  for  breach  of  covenant,  in  not  paying  the  costs  of  the  bills  in  [24] 
Parliament,  —  Held^  that  the  Act  incorporating  the  defendants,  being  a 
public  Act,  must  be  presumed  to  be  known  to  the  plaintiffs,  and  that  they  could 
not  recover,  inasmuch  as  the  covenant  entered  into  by  the  defendants  was 
beyond  the  scope  of  their  authority  as  a  corporation,  and  was,  therefore, 
illegal  and  void,  however  beneficial  to  the  defendants'  railways  the  objects  of 
the  covenant,  if  carried  out,  might  be." 

Covenant  The  declaration  stated  that  before  the  contract  was 
made,  there  were  four  railway  companies,  each  incorporated  by  a 
separate  Act  of  Parliament :  the  Lynn  and  Ely  Railway  Company, 
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the  Ely  and  Huntingdon  Railway  Company,  the  Lynn  and  Dere- 
ham Railway  Company,  and  the  defendants,  the  Eastern  Counties 
Railway  Company ;  that  the  Lynn  and  Ely  Company  had  intro- 
duced into  Parliament,  upon  their  own  petition,  four  bills  for 
purposes  connected  with  their  railway ;  that  the  three  first-named 
companies  had  agreed  to  amalgamate  and  form  one  company,  under 
the  name  and  style  of  "  The  East  Anglian  Railways  Company ; " 
and  that  a  bill  was  then  pending  in  Parliament  to  give  effect  to 
such  agreement  The  declaration  then  stated  that  the  defendants, 
by  an  indenture,  under  their  common  seal,  between  themselves 
and  the  plaintiffs  (comprehending  the  three  first-named  companies 
since  amalgamated  by  Act  of  Parliament),  covenanted  with  the 
plaintiffs  (amongst  other  things)  to  take  a  lease  of  their  railways, 
upon  certain  terms  mentioned  in  the  indenture,  and  to  find  the 
capital  necessary  for  the  construction  of  the  extensions,  branches, 
and  works,  authorised  to  be  constructed  by  the  bills  then  pending 
in  Parliament,  and  to  pay  the  costs  of  preparing  and  promoting 
such  bills,  whether  the  same  should  pass  into  law  or  not.  The 
declaration  further  stated  that  the  bills  were  proceeded  with,  that 
two  were  passed,  and  that  the  costs  of  the  bills,  amounting  to  a 
large  sum,  had  not  been  paid  by  the  defendants  to  the  plaintiffs. 

The  defendants  set  out  the  indenture  upon  oyer,  and  pleaded  that 
the  plaintiffs  had  no  authority  to  grant  leases  of  their  railways  to 
the  defendants ;  that  they  had  been  unable  to  obtain  Acts  of  Parlia- 
ment for  that  purpose ;  that  they  had  abandoned  all  intention  of 
so  doing,  and  that  several  shareholders  of  the  defendants'  company 
(naming  them)  had  not  assented  to  the  making  or  executing  the 
indenture  or  the  agreement  therein  contained.     General  demurrer. 

Bramwell  (Wheeler  with  him),  for  the  plaintiffs  (Nov.  21).  — 
The  plea  is  bad.  First,  the  non-assent  of  certain  shareholders  to 
the  deed  in  question  is  immaterial.  Assuming  that  this  was  a 
deed  which,  if  all  had  assented,  the  company  had  power  to  enter 
into,  how  can  the  non-assent  of  some  of  the  shareholders  invalidate 
it?  It  is  the  deed  of  the  corporation,  sealed  with  their  seal. 
Such  a  defence  would  always  enable  a  company  to  make  some 
private  arrangement  that  their  seal  should  not  bind  them,  except 
under  certain  circumstances,  and  so  to  avoid  all  their  contracts. 
If  this  defence  is  anything,  it  amounts  to  non  est  factum;  and  the 
company  cannot  be  heard  to  say  it  is  not  their  deed,  being  sealed, 
as  it  is,  with  their  seal,  and  there  being  nothing  to  show  that  the 
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asseDt  of  every  single  shareholder  is  requisite.  Upon  this  point 
he  cited  Smith  v.  The  Hvil  Glass  Company,  8  C.  B.  668,  19  L. 
J.  C.  P.  123 ;  Clarke  v.  The  Imperial  Gas  Light  Covipany,  4  B. 
&  Ad.  315,  2  L.  J.  (N.  S.)  K.  B.  30;  Hill  v.  The  Manchester 
and  Salford  Waterworks  Company,  2  B.  &  Ad.  544,  1  L.  J.  (N. 
S.)  K.  B.  230;  Same  v.  Same,  5  B.  &  Ad.  866,  3  L.  J.  (N.  S.) 
K.  B.  19;  Bosanquet  v.  Shortridge,  4  Ex.  699,  19  L.  J.  Ex.  221; 
The  Mayor,  ^c.  of  Ludlow  v.  Charlton,  6  M.  &  W.  815,  10  L 
J.  (N.  S.)  Ex.  75,  and  Corn.  Dig.  "  Franchises,"  F,  11. 

Secondly,  although  no  power  is  expressly  given  to  the  company 
to  make  such  a  covenant,  there  is  no  prohibition  against  their 
making  it 

[Jervis,  Ch.  J.  —  The  Act  by  which  they  are  incorporated 
shows  for  what  purposes  they  were  incorporated,  and  is  a  public 
Act] 

If  once  made  a  corporation,  though  for  *  a  particular  pur-  [*  25] 
pose,  the  company  was  entitled  to  enter  into  contracts  for 
many  purposes  not  specified  in  the  Act     Pallister  v.  Mayor,  &c. , 
of  Gravesend,  19  K  J.  C.  P.  358. 

[Maule,  J.  —  It  may  be  a  question  whether  we  can  see  that  the 
contract  is  illegal  upon  these  pleadings.  I  own  I  entertain  some 
doubt  whether,  if  the  company  contracted  to  take  a  theatre,  it 
would  not  be  necessary  to  aver  that  it  was  not  for  the  purposes  of 
the  railway.] 

It  will  not  be  presumed  that  the  purpose  was  illegal ;  if  illegal- 
ity was  the  objection,  it  should  have  been  pleaded.  Levds  v. 
Davison,  4  M.  &  W.  654,  8  L.  J.  (N.  S. )  Ex.  78.  It  is  impos- 
sible to  say  that  this  covenant  was  illegal.  It  may  have  been 
necessary  to  carry  into  effect  the  purposes  of  the  Act,  and  many 
cases  may  be  put,  and  daily  occur,  where  railways  cannot  be 
worked  without  taking  leases  of  other  railways  in  the  manner 
contemplated  in  this  case.  In  such  a  case,  the  covenant  to  pay 
the  costs  of  soliciting  the  bills  in  Parliament,  at  all  events,  would 
not  be  illegal ;  and  even  if  the  Court  could  glean  from  the  record 
that  the  rest  of  the  agreement  is  illegal,  the  right  to  sue  upon  this 
covenant  would  not  be  defeated.  Price  v.  Green,  16  M.  &  W. 
346,  16  L.  J.  (N.  S.)  Ex.  108.  The  plaintiffs,  therefore,  are 
entitled  to  judgment 

Sir  F.  Kelly  (Crowder  and  Bovill  with  him),  for  the  defendants 
(Nov.    22).  — The  declaration  and  the   deed  set  out  upon  oyer 
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disclose  a  covenant  by  the  defendants  which  they  had  no  power 
to  enter  into  by  the  Act  of  Parliament,  by  which  they  were  incor- 
porated for  special  purposes  only ;  and  it  is  a  covenant  to  apply 
the  moneys  of  the  company  for  a  purpose  for  which  they  were  not 
authorised  to  apply  it.     The  covenant  is,  therefore,  illegal  and 
void,  and  the  declaration  bad  on  the  face  of  it.     The  Act  of  Par- 
liament itself  prescribes  the  application  of  all  the  funds  that  can 
possibly  come  into  the  hands  of  the  company.     It  is  a  public  Act, 
of   which   the   plaintiffs    had    notice:    Broughton  v.    Manchester 
Waterworks  Go,,    3  B.   &  Aid.    1,   and  they  were  bound  by  it 
[He,   then,  referred  to  various  sections  of  the  Act,  6  &  7  Will. 
IV.  c.  cvi.,  the  effect  of  which  is  suflBciently  stated  in  the  judg- 
ment of  the  Court.  ]     The  Act  of  Parliament,  therefore,  which  is 
open  to  all  the  woild,  gives  notice  to  all  the  world  that  the  pay- 
ment of  costs  for  soliciting  bills  for  the  extension  of  other  rail- 
ways, is  an  illegal  application  of  the  funds  of  the  company;  no 
matter  how  beneficial  to  the  defendants*  railway  such  an  applica- 
tion of  the  funds  might  by  possibility  have  turned  out  to  be :  that 
would  not  render  it  the  less  illegal;  and  the  plaintiffs,  having 
notice  of  the  illegality  by  the  Act  of  Parliament,  cannot  recover. 
[He'  then  cited  the  several  cases  referred  to  in  the  judgment  of 
the   Court,    and   also   Munt  v.   Shrewsbury  and  Chester  Railway 
Company,  20  L.   J.   Ch.  169  (p.  12,  ante),  and  Rex  v.  Kilderby, 
1  Wms.   Saund.   309,  c  (note  b),]    Though  the  breach  for  which 
the  action  is  brought  consists  only  of  the  non-payment  of  the  costs 
of  soliciting  bills  in  Parliament,  the  action  must  succeed  or  not, 
according  to  whether  the  whole  agreement  is  void  or  not  void ;  and 
whatever  particulars  this  covenant  may  contain,  it  is  impossible 
not  to  see  that  it  is  a  contract  to  apply  the  funds  of  the  company 
in   paying  the  costs  of  these  bills  in  Parliament,  which  is  an 
illegal  contract;  and,  further,  all  the  covenants  are  dependent  on 
the  agreement  to  take  a  lease  of  the  other  railways,  which  is  of 
itself  illegal.     The  whole  contract,  therefore,  falls  to  the  ground ; 
and  the  plaintiffs  cannot  recover. 

Bramwell,  in  reply,  cited  Reg.  v.  The  Great  North  of  England 
Railway  Company,  9  Q.  B.  315,  16  L.  J.  (N.  S.)  M.  C.  16,  and 
Nicholls  V.  Stretton,  10  Q.  B.  346.  Cur,  adv,  vult 

Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court 
[After  stating  the  pleadings,  as  above,  his  Lordship  proceeded).  — 
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The  question  for  the  opinion  of  the  Court  is,  whether,  upon  this 
record,  the  plaintiffs  can  maintain  their  action;  and  we  are  of 
opinion  that  they  cannot,  and  that  the  defendants  are  entitled  to 
judgment.  The  defendants  are  incorporated  by  the  statute 
6  &  7  Will.  IV.  c.  cvL,  the  first  *  section  of  which  enacts  [*26] 
that  certain  persons  shall  be  united  into  a  company  for 
making  and  maintaining  the  railway  mentioned  in  that  section, 
and  other  works  by  that  Act  authorised,  and  for  other  purposes  in 
that  Act  declared,  and  for  that  purpose  shall  be  one  body  cor- 
porate, by  the  name  and  style  of  the  **  Eastern  Counties  Railway 
Company,"  and  have  perpetual  succession  and  a  common  seal. 
The  third  section  empowers  the  company  to  raise  a  sum  of  money 
for  making  and  maintaining  the  said  railway  and  other  works 
authorised  by  the  Act ;  and  the  5th  section  directs  the  money  so 
raised  to  be  expended  towards  making  and  maintaining  the  said 
railway  and  other  works,  and  in  otherwise  carrying  the  Act  into 
execution.  The  money  to  be  raised  on  mortgage  is  to  be  applied 
in  the  same  way  (sect.  246),  and  the  profits  of  the  company, 
after  defraying  the  expenses  of  making,  maintaining,  and  working 
the  said  railway,  are  to  be  accounted  for  and  divided  amongst  the 
proprietors  of  the  undertaking  (sects.  170,  171). 

This  Act  is  a  public  Act,  accessible  to  all  and  supposed  to  be 
known  to  all,  and  the  plaintiffs  must  therefore  be  presumed  to 
have  dealt  with  the  defendants  with  a  full  knowledge  of  their 
respective  rights,  whatever  those  rights  may  be.  It  is  clear  that 
the  defendants  have  a  limited  authority  only,  and  are  a  corpora- 
tion only  for  the  purpose  of  making  and  maintaining  the  railway 
sanctioned  by  the  Act,  and  that  their  funds  can  only  be  applied 
for  the  purposes  directed  and  provided  for  by  the  statute.  Indeed, 
it  is  not  contended  that  a  company  so  constituted  can  engage  in 
new  trades  not  contemplated  by  their  Act ;  but  it  is  said  that  they 
may  embark  in  other  undertakings,  however  various,  provided  the 
object  of  the  directors  be  to  increase  the  profit  of  their  own  rail- 
way. 

This,  in  truth,  is  the  same  proposition  in  another  form ;  for  if 
the  company  cannot  carry  on  a  new  trade,  because  it  is  not  con- 
templated by  the  Act,  they  cannot  embark  in  other  undertakings 
not  sanctioned  by  their  Act,  merely  because  they  hope  the  specu- 
lation may  ultimately  increase  the  profit  of  the  shareholders. 
They  cannot  engage  in  a  new  trade ;  because  they  are  a  corporation 


26  RAILWAYB  AND  OTHER  PUBLIC  UNDERTAKINGS. 

No.  8.  —  East  Anglian  Byi.  Ck>.  ▼.  Eaitem  CofontiM  By.  Co.,  81  L.  J.  Gh.  26,  87. 

only  for  the  purpose  of  making  and  maintaining  the  Eastern 
Counties  Railway.  What  additional  power  do  they  acquire,  from 
the  fact  that  the  undertaking  may  in  some  way  benefit  their  line  ? 
Whatever  be  their  object  or  the  prospect  of  success,  they  are  still 
but  a  corporation  for  the  purpose  only  of  making  and  maintaining 
the  Eastern  Counties  Railway,  and  if  they  cannot  embark  in  new 
trades  because  they  have  only  a  limited  authority,  for  the  same 
reason  they  can  do  nothing  not  authorised  by  their  Act,  and  not 
within  the  scope  of  their  authority.  Every  proprietor  when  he 
takes  shares  has  a  right  to  expect  that  the  conditions  upon  which 
the  Act  was  obtained  will  be  performed,  and  it  is  no  suflBcient 
answer  to  a  shareholder  expecting  his  dividend,  that  the  money 
has  been  expended  upon  an  undertaking  which  at  some  remote 
period  may  be  highly  beneficial  to  the  lina  The  public  also 
has  an  interest  in  the  proper  administration  of  the  powers  con- 
ferred by  the  Act  The  comfort  and  safety  of  the  line  may  be 
seriously  impaired  if  the  money  supposed  to  be  necessary  and 
destined  by  Parliament  for  the  maintenance  of  the  railway  be 
expended  in  other  undertakings  not  contemplated  when  the  Act 
was  obtained,  and  not  expressly  sanctioned  by  the  Legislature. 

The  cases  in  equity  which  have  been  cited  proceeded  upon  this 
view  of  the  subject,  and  were  decided  not  because  the  particular 
Act  restrained  by  injunction  was  a  breach  of  trust,  but  because  it 
was  not  within  the  scope  of  the  directors'  authority,  was  not  justi- 
fied by  the  statute,  and  was,  therefore,  illegal.  In  Colman  v.  The 
Eastern  Counties  Railway  Company,  10  Beav.  15,  16  L.  J.  Ch. 
73,  the  Master  of  the  Rolls  says,  "  It  has  been  very  properly 
admitted  that  railway  companies  have  no  right  to  enter  into  new 
trades  or  businesses  not  pointed  out  by  the  Acts ;  but  it  has  been 
contended  that  they  have  a  right  to  pledge,  without  limit,  the 
funds  of  the  company  in  the  encouragement  of  other  transactions, 
however  various  and  extensive,  provided  the  object  of  that  liabil- 
ity is  to  increase  the  traffic  upon  the  railway,  and  there- 
[*  27]  by  to  increase  the  profit  to  the  *  shareholders.  There  is, 
however,  no  authority  for  anything  of  that  kind. '  So  in 
Salomans  v.  Laing,  12  Beav.  352,  he  says,  "  A  railway  company, 
incorporated  by  Act  of  Parliament,  is  bound  to  apply  all  the 
moneys  and  property  of  the  company  for  the  purposes  directed  and 
provided  for  by  the  Act,  and  for  no  other  purpose  whatsoever. " 
The  same  principle  was  adopted  by  the  Lord  Chancellor,  in  the 
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case  of  Bagshaw  v.  Hie  Eastern  Union  Railway  Company^  2  Mac. 
&  G.  389,  18  L.  J.  Ch.  193,  by  Lord  Cranworth,  in  the  case  of 
Beman  v.  Bufford,  20  L.  J.  Ch.  537,  and,  as  we  are  told  by  Vice- 
Chancellor  Turner,  in  the  case  of  The  Great  Northern  Railway 
Company  v.  The  Eastern  Counties  Railway  Company ,  9  Hare,  306, 
21  L.  J.  Ch.  837.  In  the  last  two  cases,  the  learned  Judges 
treated  questions  similar  to  the  present  as  purely  legal  questions, 
and,  therefore,  directed  cases  to  be  stated  for  the  opinion  of  a 
Court  of  law,  but  at  the  same  time  expressed  their  opinion  that 
the  contracts  were  illegal,  and  therefore  void.  If  the  contract  is 
illegal,  as  being  contrary  to  the  Act  of  Parliament,  it  is  unneces- 
sary to  consider  the  eflfect  of  dissenting  shareholders ;  for,  if  the 
company  is  a  corporation  only  for  a  limited  purpose,  and  a  con- 
tract like  that  under  discussion  is  not  within  their  authority,  the 
assent  of  all  the  shareholders  to  such  a  contract,  though  it  may 
make  them  all  personally  liable  to  perform  such  contract,  would 
not  bind  them  in  their  corporate  capacity,  or  render  liable  their 
corporate  funds. 

But  it  is  said  that  it  does  not  sufficiently  appear  upon  this 
record  that  the  bills  in  Parliament,  and  for  which  the  defendants 
covenanted  to  pay  the  costs,  were  not  connected  with  the  defend- 
ants' railway.  If  railway  companies  could  embark  in  undertak- 
ings collateral  to  their  main  line,  merely  because  the  main  line 
might  in  the  result  be  benefited,  there  would  be  much  in  this 
objection ;  but  upon  the  view  which  we  have  above  expressed,  the 
objection  cannot  prevail.  We  know  that  each  of  the  four  litigant 
companies  has  a  separate  Act  of  Parliament;  we  know  that  the 
statute  incorporating  the  defendants'  company  gives  no  authority 
respecting  the  bill  promoted  by  the  plaintii5s ;  and  we  are,  there- 
fore, bound  to  say,  that  any  contract  relating  to  such  bills  is  not 
justified  by  the  Act  of  Parliament,  is  not  within  the  scope  of  the 
authority  of  the  company  as  a  corporation,  and  is  therefore  void. 
For  these  reasons,  we  are  of  opinion  that  there  ought  to  be  judg- 
ment for  the  defendants.  Judgment  for  the  defendants. 

ENGLISH  NOTES. 

The  above  case  of  Briglvt  v.  North  is  cited  as  an  authoritative  decis- 
ion, and  followed,  by  the  Master  of  the  Bolls  in  Attorney-General 
V.  Mayor  of  Brecon  (1878),  10  Ch.  D.  204,  48  L.  J.  Ch.  153,  40  L.  T. 
52,  27  W.  B.  332,  where  a  municipal  corporation  was  held  entitled  as 
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well  under  the  general  law  as  under  the  then  existing  Municipal  Cor- 
poration Acts  (see  now  The  Municipal  Corporation  Acta,  1882,  45  &  46 
Vict.  c.  50,  sect.  140,  and  5th  Schedule),  with  the  previous  consent  of 
the  rate-payers,  to  charge  the  borough  fund  with  the  expenses  of  resist- 
ing an  attack  upon  its  rights  by  a  bill  in  Parliament. 

In  Reg.  v.  Sibly  (C.  A.  1884),  14  Q.  B.  D.  358,54  L.  J.  M.  C.  23,  52 
L.  T.  116,  33  W,  E.  248,  the  Court  of  Appeal  followed  a  similar  prin- 
ciple,  holding  that  the  overseers  of  a  parish  are  entitled,  at  the  request 
of  the  vestry,  to  resist  an  attempt  by  means  of  a  bill  in  Parliament  to 
throw  an  additional  burden  on  the  rates,  and  to  defray  out  of  the  poor 
rate  the  reasonable  expenses  of  their  opposition. 

The  decision  in  the  above  case  of  East  Anglian  Railways  Co.  v.  East- 
em  Counties  Railway  Co,  was  followed  and  confirmed  by  the  Court  of 
Exchequer  Chamber  (reversing  the  decision  of  the  Queen's  Bench)  in 
Macgregor  v.  Dover  &  Deal  Railway  Co.  (1852),  18  Q.  B.  618,  22  L.  J. 
Q.  B.  69,  17  Jur.  21. 

In  The  Great  Western  Railway  Co.  v.  Rushout  (1852),  5  De  6.  & 
Sm.  290,  the  Court  of  Chancery,  at  the  instance  of  shareholders, 
restrained  a  railway  company  from  appropriation  of  their  funds, 
pledging  their  credit,  or  entering  into  contracts,  in  support  of  an  appli- 
cation to  Parliament  for  varying  their  objects;  but  the  Court  declined 
to  restrain  the  company  from  introducing  or  soliciting  such  a  bill,  or 
from  using  the  name  of  the  company  for  that  purpose.  So  in  Simpson 
V,  Dennison  (1852),  10  Hare,  51,  an  injunction  was  granted  to  restrain 
the  directors  (inter  alia)  from  applying  the  funds  or  pledging  the 
crffdit  of  the  company  in  an  application  to  Parliament  to  ratify  an 
a^r#;f;mefit  wliich  without  such  sanction  would  have  been  ultra  vires. 

H^f  in  Vance  V.  East  Lancashire  Railway  Co.  (1856),  3  K.  &  J.  50, 
\'u'j"(lhii\\cAt\\or  Wood  held  that,  although  it  is  competent  to  the  direc- 
Vftn  fi  fivary  railway  company  on  complying  with  the  Wharncliffe 
(pnlt^r  /"nianding  Orders  of  H.  L.  clxxxv),  to  apply  to  Parliament  for 
4^zf4'fiH'tott  of  their  powers,  it  is  not  lawful  for  them  to  apply  the  cor- 
tt^,rtf4',  fitiitln  to  that  purp  >se  ;  and  he  granted  an  injunction  accordingly. 

'/h'<  ftpi/li^^ation  of  the  above  ruling  cases  to  the  more  general  ques- 
Uoit  itm  iJt  iU'An  which  are  ultra  vires  of  a  company  incorporated  by  Act 
hi  i'itfinitftt'fii  In  ffxcmplificd  in  the  case  of  Ashbury,  &c.  Co.  v.  Richi, 
%Ht  *S  hi  **  A^'-'^'y/'  2  li.  C.  304,  and  further  dealt  with  in  the  notes 
1^  itM  nuj^,  *Z  H,  C.  342-344. 

AMERICAN  NOTES. 

Ut   \U\tM,  \u  h\n  \*<ifi\i  on  the  Doctrine  of  Ultra  Vires,  3rd  ed.  p.  402,  lays 

Av*ir »'.''  '\^'*  Uif>ti  l\iiti  corporatioiiR  and  other  bodies  which  have  been  called 

'r  fh'i  tot  th«  H/',/jorni»liHhment  of  public  purposes,  and  which  hold  their 
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property  in  tniBt  for  such  purposes,  may  not,  out  of  the  trust  property,  pay  the 
expenses  of  applications  to  Parliament,  and  cites  Coolidge  v.  Brookline^  114 
Massachusetts,  592,  as  showing  that  the  same  law  prevails  in  the  United 
States.  In  that  case  it  was  held  that  a  town  cannot  raise  by  taxation,  or  pay 
from  its  treasury,  money  for  expenses  incurred  in  opposing  before  the  Legis- 
lature the  annexation  of  the  whole  or  a  part  of  its  territory  to  another  town. 
See  also  M'mot  v.  We.^t  Hoxbury^  112  Massachusetts,  1 ;  Mone  v.  Norfolk  County y 
170  Massachusetts,  555. 


No,  4  — BURKE  v.  LECHMEEE. 
(Q.  B.  1871.) 

RULE. 

Persons  who  agree,  before  the  passing  of  a  special  Act 
which  is  to  incorporate  the  Companies  Clauses  Consolida- 
tion Act,  1845  (8  Vict.  c.  16),  to  subscribe  for  a  certain 
number  of  shares,  become,  upon  the  passing  of  the  Act, 
subscribers  within  the  meaning  of  the  8th  section  of  the 
general  Act. 

Burke  v.  Lechmere  and  others. 

L.  R.  6  Q.  B.  297-304  (s.  c.  40  L.  J.  Q.  B.  98 ;  19  W.  R.  565). 

Railway  Company.  —  **  Subscriber.^ ^  —  Agreement  to  subscribe.  —  "  Share-  [297] 
holder." -- Companies  Clauses  Consolidation  Act,  1815  (8  Vict.  c.  16), 
S.S. 

a 

A  Railway  Act,  after  naming  certain  persons,  enacts  that  they  and  **  all 
other  persons  who  have  already  subscribed  or  shall  hereafter  subscribe  to  the 
undertaking,  are  by  this  Act  united  into  a  company  for  the  purpose  of  making 
and  maintaining  a  railway."  The  Companies  Clauses  Consolidation  Act, 
1845  (8  Vict.  c.  16),  s.  8,  enacts  that  every  person  who  shall  have  subscribed 
the  prescribed  sum  or  upwards  to  the  capital  of  the  company,  or  shall  other- 
wise have  become  entitled  to  a  share  in  the  company,  and  whose  name  shall 
have  been  entered  on  the  register  of  shareholders,  shall  be  deemed  a  share- 
holder of  the  company. 

Prior  to  the  passing  of  the  Railway  Act,  defendants  and  others  signed  a 
document,  whereby  they  agreed  on  the  passing  of  the  Act  for  the  construction 
of  the  railway  to  subscribe  for  the  number  of  shares  of  £10  each  placed  oppo- 
site their  respective  namee,  defendants'  number  being  fifty.  The  Act  passed 
in  1865;  in  1866  an  allotment  of  shares  was  made  to  defendants,  but  no  notice 
was  given  to  them ;  and  soon  afterwards  the  proceedings  of  the  company  were 
suspended.  Defendants'  names  were  placed  on  the  register  of  shareholders, 
and  in  April,  1868,  the  register  was  resealed,  defendants'  names  being  then  on 
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it  for  fifty  specific  shares;  but  no  notice  of  this  registration  was  given  to  de- 
fendants. Calls  having  been  soon  after  made,  defendants  repudiated  all 
liability  as  shareholders:  — 

Held^  that  under  the  agreement  defendants  were  **  subscribers  '*  to  the 
undertaking  within  the  meaning  of  the  Railway  Act,  and  therefore  had 
been  rightly  put  on  the  register,  and  were  ^*  shareholders"  within  sect.  8  of 
the  Companies  Clauses  Consolidation  Act,  and  liable  to  pay  the  calls. 

The  plaintiff,  having  obtained  judgment  against  the  London, 
Worcester,  and  South  Wales  Railway  Company,  sued  the  defend- 
ants by  a  writ  issued  pursuant  to  sect.  64  of  the  Common  Law 
Procedure  Act,  1854,  for  a  first  instalment  of  £2  due  in  respect  of 
100  shares  of  £10  each  in  the  company,  of  which  the  defendants 
were  alleged  to  be  the  holders ;  and  also  for  a  call  of  £2  lOs.  in 
respect  of  the  same  shares,  and  for  interest 

The  defendants  pleaded,  that  the  defendants  never  were  indebted 
to  the  company ;  ou  this  issue  was  joined. 

At  the  trial  before  Mellor,  J.,  at  the  Gloucester  Summer 
Assizes,  1870,  a  verdict  was  entered  by  consent  for  the  plaintiff, 
with  leave  to  move  on  facts  taken  as  agreed. 

Prior  to  the  passing  of  the  London,  Worcester,  and 
[*298]  South  *  Wales  Act,  1865  (28  &  29  Vict  c.  cclxx.),i  an 
agreement  of  subscription  was  signed  by  the  defendants 
and  others :  "  London,  Worcester,  and  South  Wales  Railway ; 
Stratford-on-Avon  to  Worcester.  We,  the  undersigned,  hereby 
agree  on  the  passing  of  the  Act  for  the  construction  of  this  rail- 
way, to  subscribe  for  the  number  of  shares  of  £J0  each,  set  oppo- 
site to  our  respective  names. "  The  defendants  signed  under  the 
name  of  "  Berwick  &  Co. ,  Bankers,  Worcester ; "  and  the  number 
of  shares  placed  after  their  names  was  fifty. 

After  the  Act  was  passed  in  1865,  one  Adcock,  a  share  broker 

1  By  28  &  29  Vict.  c.  cclxx.  s.  4,  cer-  and  with  power  to  purchase,  take,  hold, 
tain  persons  (naming  them)  and  all  other  and  dispose  of  lands,  &c. 
persons  who  have  already  subscribed,  or  By  the  Companies  Clauses  Consolida* 
shall  hereafter  subscribe  to  the  undertak-  tion  Act,  1845  (8  Vict.  c.  16),  s.  8,  every 
ing,  are  by  this  Act  united  into  a  company  person  who  shall  have  subscribed  the  pre- 
for  the  parpose  of  making  and  maintain-  scribed  sum  or  upwards  to  the  capital  of 
ing  the  London,  Worcester,  and  South  the  company,  or  shall  otherwise  have  bo- 
Wales  Railway,  and  for  all  other  purposes  come  entitled  to  a  share  in  the  company, 
of  this  Act,  and  for  those  purposes  are  by  and  whose  name  shall  have  been  entered 
this  Act  incorporated  by  the  name  of  on  the  register  of  shareholders  hereafter 
"  The  London,  Worcester,  and  South  mentioned,  shall  be  deemed  a  shareholder 
Wales  Railway  Company,"  and  by  that  of  the  company.  This  section  is  inco^ 
nnmo  nhflll  be  one  body  corporate  with  porated  with  the  special  Act,  by  sect  2. 
perpetual  succession  and  a  common  seal. 
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of  the  company,  was  employed  to  get  subscriptions,  and  he  re- 
turned a  list  to  the  company  in  which  the  names  of  Berwick  &  Co. 
appeared  with  100  shares  set  opposite ;  but^e  had  no  authority  to 
put  down  the  defendants  as  subscribers  for  that  or  any  other  num- 
ber of  shares.  In  December,  1865,  a  subscription  contract  under 
the  Act  was  sent  to  Adcock  to  be  taken  to  the  various  subscribers 
to  be  signed  by  them;  but  it  was  not  taken  to  the  defendants. 
On  the  7th  of  March,  1866,  the  company  allotted  100  shares  to 
the  defendants  by  resolution  of  the  directors :  "  Eesolved,  that  the 
shares,  applied  for  by  the  several  persons  in  Worcester  and  the 
neighbourhood  through  Mr.  Adcock,  specified  in  the  list  for- 
warded by  him,  be  and  are  hereby  allotted  to  them. " 

No  notice  of  allotment  was  received  by  the  defendants. 

Soon  after  the  allotment  a  panic  occurred  in  the  money 
market,  *  in  consequence   of   which   further  proceedings  [*  299] 
with  the  company's  affairs  were  suspended. 

The  defendants  were  placed  on  the  sealed  register  of  share- 
holders kept  pursuant  to  the  Act;  and  on  the  28th  of  April,  1868, 
the  register  was  duly  re-sealed,  the  defendants'  names  being  then 
on  the  register,  in  respect  of  fifty  shares,  numbered  3901-3950. 

No  notice  of  registration  was  given  to  the  defendants. 

In  May,  1868,  application  for  £2  per  share  payable  in  respect 
of  fifty  shares  on  allotment  was  made  by  the  company  to  the 
defendants.  On  the  7th  of  May,  1868,  the  defendants  wrote, 
saying  that  they  had  no  note  of  having  made  an  application  for 
shares  in  the  company,  and  had  no  recollection  of  an  allotment 
having  been  made  to  them.  On  the  17th  of  July,  1868,  the  company 
duly  made  a  call  of  £2  10s.  per  share  in  respect  of  fifty  shares 
upon  the  defendants,  of  which  notice  was  duly  given  to  them. 

It  was  admitted  that  if  the  plaintiff  could  recover  he  was  en- 
titled to  interest;  the  time  for  payment  of  the  calls  having 
elapsed ;  and  that  the  verdict  was  to  be  for  plaintiff  for  £450  and 
interest,  with  leave  to  enter  the  verdict  for  defendants. 

A  rule  having  been  obtained  accordingly, 

Feb.  3.  H.  James,  Q.  C,  and  T.  S.  Pritchard  showed  cause. 
—  The  defendants  are  shareholders  in  the  company,  and  liable  to 
pay  the  calls.  They  have  entered  into  an  agreement  to  subscribe 
to  the  undertaking,  and,  by  sect  4  of  the  Act,  persons  who  have 
already  subscribed,  or  shall  hereafter  subscribe,  to  the  undertak- 
ing, are  united  into  a  company,  and  incorporated ;  then,  by  sect.  8 
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of  the  Companies  Clauses  Act,  1845  (8  Vict  a  16,  which  is 
incorporated  with  28  &  29  Vict  c  cclxx.  by  sect.  2),  "  Every 
person  who  shall  have  subscribed  the  prescribed  sum  or  upwards 
to  the  capital  of  the  company,  or  shall  have  otherwise  become 
entitled  to  a  share  in  the  company,  and  whose  name  shall  have 
been  entered  on  the  register  of  shareholders,  shall  be  deemed  a 
shareholder  of  the  company."  A  subscriber  is  a  person  who 
stipulates  that  he  will  contribute  a  certain  amount  towards  an 
undertaking:  Thames  Tunnel  Co.  v.  Sheldon,  6  B.  &  C.  341,  348; 

and  the  fact  that  the  defendants  agreed  with  others  that  they 
[*  300]  would  subscribe  *  precludes  them  from  withdrawing  from 

the  undertaking:  Kidu-elly  Canal  Co.  v.  Rdby,  2  Price, 
93;  the  defendants  were,  therefore,  rightly  put  on  the  register: 
Midland  Great  Western  By.  Co.  (Ireland)  v.  Oordon,  16  M.  &  W. 
804;  Nixon  v.  Green,  3  H.  &  K  695,  27  L.  J.  Ex.  509;  and 
they  became  shareholders,  and  are  liable  to  pay  the  calls.  The 
defendants  may,  perhaps,  rely  on  Wolverhampton  Waterworks  Co. 
v.  ffawkesford,  6  C.  B.  (N.  S.)  336,  28  L  J.  C.  P.  242,  but  that 
decision  does  not  affect  this  question.  There  the  company  sued 
in  respect  of  a  subscription  contract  made  with  third  persons,  and 
there  was  no  privity  between  the  company  and  the  defendant 
Neither  is  Waterford  By.  Co.  v.  Pidcock,  8  Ex.  279,  22  L.  J. 
Ex.  146,  applicable;  there  the  defendant  had  never  signed  any 
contract  to  become  a  subscriber,  and  was,  therefore,  improperly 
put  on  the  register  of  shareholders. 

Feb.  4.  J.  0.  GriflBts  and  Bosanquet,  in  support  of  the  rule. 
—  The  case  of  Kidwelly  Canal  Co.  v.  Baby  does  not  apply.  There 
the  defendant,  having  signed  the  subscription  contract,  was  put  on 
the  register  of  shareholders,  and  he  was  estopped,  therefore,  from 
denying  that  he  was  a  shareholder.  Here  the  defendants  have 
not  subscribed,  but  they  agree  to  become  subscribers  on  a  certain 
event  happening ;  the  agreement  is  conditional,  and  the  condition 
was  never  performed,  as  the  company  fell  to  the  ground.  It  is 
also  a  conditional  agreement  with  persons  not  in  existence  at  the 
time  the  contract  was  made.  Besides,  the  conditional  agreement 
was  to  have  been  carried  out  in  a  reasonable  time.  It  is  like  an 
application  for  an  allotment  of  shares;  if  the  allotment  is  not 
made  within  a  reasonable  time,  the  applicant  is  not  bound  to  take 
the  shares.  The  agreement  is  entered  into  in  1865 ;  the  allotment 
of  shares  is  not  made  till  1866,  and  the  register  is  re-sealed  in 
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1868.  The  agreement  was,  therefore,  not  carried  out  within  a 
reasonable  time.  There  is  a  difference  between  subscribing  and 
agreeing  to  subscribe  for  shares ;  here  there  was  only  an  agreement 
to  subscribe.  Adcock  had  no  authority  to  put  down  the  defend- 
ants' names  for  100  shares  in  the  subsequent  agreement,  and  it 
was  in  pursuance  of  that  agreement  that  the  shares  were  allotted 
to  the  defendants,  and  their  names  put  on  the  register. 
The  defendants  are,  therefore,  *  not  liable,  as  they  never  [*  30 i] 
were  properly  on  the  register  as  shareholders,  and,  more- 
over, never  had  any  notice  of  allotment  or  of  the  registration. 

Mellor,  J.  — I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiff  so  far  as  fifty  shares.  The  circumstances  of  the  case  seem 
to  be  as  follows :  It  was  proposed  to  construct  a  certain  railway, 
and  in  order  to  carry  out  the  undertaking  an  agreement  was  entered 
into  as  follows :  **  We,  the  undersigned,  hereby  agree,  on  the  pass- 
ing of  the  Act  for  the  construction  of  this  railway,  to  subscribe  for 
the  number  of  shares  of  £10  each  set  opposite  to  our  respective 
names.  *  Amongst  the  names  appended  to  this  agreement  was  the 
name  of  the  defendants,  and  the  number  of  shares  opposite  to  their 
name  was  fifty.  That  is  an  agreement  between  the  defendants 
and  the  other  persons  who  signed  it,  and  no  one  could  withdraw 
from  it,  as  each  subscribed  to  the  agreement  on  the  faith  that  the 
others  would  sign.  After  this  agreement  had  been  entered  into, 
the  Act  passed,  and  sect  4  of  that  Act,  after  naming  certain 
persons,  enacts  **  that  they  and  all  other  persons  who  have  already 
subscribed  or  shall  hereafter  subscribe  to  the  undertaking,  and 
their  executors,  administrators,  successors,  and  assigns  respec- 
tively, are  by  this  Act  united  into  a  company  for  the  purpose  of 
making  and  maintaining  the  railway."  The  question,  therefore, 
is :  Are  the  defendants  persons  "  who  have  already  subscribed  ?  * 
It  is  said  that  this  is  a  conditional  subscription;  but  that,  I 
think,  is  immaterial,  because  it  has  become  absolute  by  the  pass- 
ing of  the  Act  and  by  the  incorporation  of  the  company.  The 
defendants  had,  at  the  time  of  the  passing  of  the  Act,  subscribed 
to  the  undertaking,  and  therefore  they,  as  well  as  the  others  who 
have  subscribed,  are  united  into  the  company.  Then  it  is  said 
that,  to  make  the  defendants  liable,  the  directors  ought,  imme- 
diately on  the  passing  of  the  Act,  to  have  proceeded  to  allot  the 
shares.     This  is  not  necessary.     I  can  find  nothing  in  the  Act 
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which  requires  that  shares  shall  be  allotted  to  any  person  who  has 
already  subscribed  for  a  specific  number  and  amount  of  shares.  It 
appears,  from  the  facts  stated,  that  the  broker  of  the  company,  in 
an  unauthorised  manner,  allotted  to  the  defendants  100  shares. 

There  was,  undoubtedly,  no  authority  to  place  the  defend- 
[*  302]  ants  on  the   *  register  for  100   shares,  which  had  been 

allotted,  but  had  never  been  accepted  by  the  defendants. 
But  I  can  find  nothing  in  the  facts  to  disturb  the  state  of  things 
which  was  created  by  the  passing  of  the  Act;  and  I  think,  there- 
fore, that  the  defendants  were  rightly  placed  on  the  register  for 
fifty  shares,  for  which  they  had  subscribed,  and  to  which  they 
were  clearly  entitled.  By  sect  8  of  8  Vict  c.  16,  **  Every  person 
who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the 
capital  of  the  company,  or  shall  otherwise  have  become  entitled  to 
a  share  in  the  company,  and  whose  name  shall  have  been  entered 
on  the  register  of  shareholders  hereinafter  mentioned,  shall  be 
deemed  a  shareholder  of  the  company. "  No  mention  is  made  of 
an  allotment  of  shares ;  the  only  thing  to  be  done  is  to  put  the 
subscriber  on  the  register  of  shareholders.  Then  sect  9  prescribes 
the  form  of  the  register :  "  The  company  shall  keep  a  book  to  be 
called  the  *  register  of  shareholders, '  and  in  such  book  shall  be 
fairly  and  distinctly  entered,  from  time  to  time,  the  names  of  the 
several  corporations,  and  the  names  and  additions  of  the  several 
persons  entitled  to  shares  in  the  company,  together  with  the 
number  of  shares  to  which  such  shareholders  shall  be  respec- 
tively entitled,  distinguishing  each  share  by  its  number  and  the 
amount  of  the  subscriptions  paid  on  such  shares."  Therefore, 
when  the  company  had  put  the  defendants  on  the  register  they 
became  shareholders  of  the  company  in  respect  of  the  fifty  shares 
of  £10  each,  and  the  plaintiff  was  entitled  to  maintain  this  action 
against  them  in  respect  of  the  amount  due  on  fifty  shares. 

Lush,  J.  —  I  am  of  the  same  opinion.  Sect  4  of  the  private 
Act  says  that  certain  persons  who  are  named  there,  **  And  all  other 
persons  who  have  already  subscribed  or  shall  hereafter  subscribe 
to  the  undertaking,  and  their  executors,  administrators,  successors, 
and  assigns  respectively,  are,  by  this  Act,  united  into  a  company 
for  the  purpose  of  making  and  maintaining  the  railway. "  The 
Companies  Clauses  Act  is  incorporated  with  this  Act;  and  sect  8 
enacts,  "  That  every  person,  who  shall  have  subscribed  the  pre- 
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scribed  sum  or  upwards  to  the  capital  of  the  company,  or  shall 
otherwise  have  become  entitled  to  a  share  in  the  company,  and 
whose  name  shall  have  been  entered  on  the  register  of 
shareholders  *  hereinafter  mentioned,  shall  be  deemed  a  [*303] 
shareholder  of  the  company. "  The  question  is,  whether 
the  defendants  are  persons  who  had  subscribed  towards  the  capital 
of  the  company,  and  whose  names  had  been  entered  on  the  register 
in  respect  of  the  number  of  shares  for  which  they  had  subscribed. 
What  they  did  was  this :  before  the  scheme  obtained  the  sanction 
of  Parliament,  they  signed,  with  a  number  of  other  persons,  an 
agreement  in  these  terms :  "  We,  the  undersigned,  hereby  agree, 
on  the  passing  of  the  Act  for  the  construction  of  this  railway,  to 
subscribe  for  the  number  of  shares  of  £10  each  set  opposite  to  our 
respective  names ; '  and  opposite  the  defendants'  names  and 
address  was  "  fifty. "  Therefore,  they  signed  an  agreement  that, 
on  the  passing  of  the  Act,  they  would  subscribe  for  fifty  shares  of 
£10  each ;  what  is  that  but  a  "  subscription  "  to  the  capital  of  the 
company,  that  is,  as  defined  by  Bayley,  J. ,  in  Thames  Tunnel  Co. 
v.  Sheldon,  6  B.  &  C.  at  p.  348,  the  putting  down  their  names  to  a 
contract,  by  which  they  bind  themselves  to  contribute  to  the 
extent  of  the  number  of  shares  for  which  they  put  down  their 
names  ?  I  cannot  conceive  what  else  the  statute  could  have  meant, 
or  that  any  particular  form  of  words  is  needful  in  order  to  amount 
to  a  subscription  within  the  meaning  of  the  Act.  The  intention 
of  the  Legislature  is,  that  those  persons  who  agreed  beforehand,  in 
writing,  to  take  a  certain  number  of  shares  in  the  capital  of  the 
company,  and  whose  names  have  been  entered  on  the  register  as 
the  holders  of  those  shares,  shall  be  shareholders  of  the  company. 
Nothing  in  either  of  the  Acts  makes  it  requisite  that  the  company, 
after  its  incorporation,  should  give  the  subscribers  any  notice  that 
their  names  have  been  put  on  the  register.  The  subscription 
itself  authorises  the  directors  to  enter  the  names  of  those  who 
have  subscribed  on  the  register  for  the  number  of  shares  which 
they  have  agreed  to  take.  That  has  been  done  here,  and,  there- 
fore, the  defendants  are  liable  to  the  calls  on  the  fifty  shares. 

Hannen,  J.  — I  am  of  the  same  opinion.  The  construction 
which  was  contended  for  on  behalf  of  the  defendants  gives  no 
effect  to  the  language  of  sect.  4  of  the  special  Act,  because  it 
would    leave    no   persons   whatever    who    would    come    within 
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[*  304]  the  description  of  *  persons  *  who  have  already  subscribed 
to  the  undertaking. "  No  doubt  the  word  *  subscribed " 
is  used  in  two  senses.  Originally,  it  meant  only  those  who  put 
their  names  to  an  agreement  to  pay  money ;  but  it  has  come  to  be 
used  in  the  more  popular  sense  of  those  who  have  paid  the  money. 
But  the  dictum  of  Bayley,  J. ,  which  has  been  referred  to  by  my 
Brother  Lush,  puts  the  true  construction  upon  it  in  such  Acts  as 
the  present  As  used  for  these  purposes  it  means  those  persons 
who  have  agreed  to  contribute  towards  the  undertaking.  Now 
that  is  exactly  what  the  defendants  and  the  others  have  done  who 
have  signed  this  document.  "  We,  the  undersigned,  hereby  agree, 
on  the  passing  of  the  Act,  to  subscribe  for  the  number  of  shares 
set  opposite  our  respective  names. '  Then,  if  they  fall  within  the 
description  of  persons  who  have  already  suliscribed,  does  anything 
remain  to  be  done  on  the  part  of  the  directors  ?  All  that  took 
place  with  reference  to  Mr.  Adcock  may  be  left  out  of  considera- 
tion. No  doubt  what  was  done  by  him  was  done  without  author- 
ity; but  the  question  simply  is,  Were  the  directors  justified  in 
putting  upon  the  register  persons  who  had  subscribed  after  the 
lapse  of  about  two  years  from  the  time  of  the  passing  of  the  Act? 
Tliere  is  nothing  to  make  the  time  within  which  the  register  shall 
te  made  up  an  essential  condition  to  the  validity  of  the  register; 
and  I  find  that  the  point  has  been  decided  in  the  case  of  Wolver- 
hnrapton  Waterworks  Co,  v.  ffawkes/ord,  7  C.  B.  (N.  S.)  795,  815, 
29  L  J.  C.  P.  121,  127,  in  which  the  objection  was  taken  that 
th';  namoB  ought  to  have  been  put  upon  the  register  within  a 
•tbort^jr  time  than  had  been  done;  but  Erle,  Ch.  J.,  in  delivering 
th'f  jurl^/ment  of  the  Court,  says,  "  We  are  of  opinion  that  the 
tifo<j  directed  is  not  an  essential  condition,  and  that  the  register 
thuy,  atUiT  that  time,  be  valid. "  The  directors  in  this  case  have, 
itt  Ut'i,  made  up  the  register,  and  put  the  defendants'  names  upon 
it;  auA  that  being  done,  they  have  brought  the  defendants  within 
t!,/f  /Kf'-onption  of  shareholders  given  by  sect  8  of  the  Companies 
CI'ttjj^i'H  Act 

liule  discharged  ;  the  verdict  to  stand  as  to  fifty  shares  only. 

ENGLISH  NOTES. 
In  Portal  v.  Emmens  (C.  A.  1876),  1  C.  P.  D.  664,  46  L.  J.  C.  P. 
^/'^  '/'*''  ^.  T.   882,  25  W.  R.  235,  where  the  defendant  and  certain 
/,'  \f*  r   yr%iiuyi  were  incorporated  by  a  special  Act  incorporating  the 
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Companies  Glauses  Consolidation  Act,  1845,  and  by  the  special  Act 
these  persons  were  named  directors,  and  thirty  shares  of  £10  each  were 
prescribed  as  the  qualification  for  a  director,  it  was  held  that  the 
defendant  was  a  shareholder  to  the  extent  of  the  qualifying  number  of 
shares,  and  as  such  liable  to  execution  upon  a  scire  facias  under  sect. 
36  of  the  Companies  Clauses  Consolidation  Act,  1845;  although  it 
appeared  that  no  meeting  of  the  company  had  ever  been  held;  the 
time  for  holding  the  first  ordinary  meeting  had  long  elapsed;  that  no 
directors  had  been  appointed  otherwise  than  by  the  Act  itself ;  that 
there  never  was  any  register  of  shareholders,  and  that  no  shares  had 
ever  been  allotted  to  the  defendant.  But  in  Kipling  y.  Allan  ;  Kip^ 
lingx.  Todd  (C.  A.  1878),  3  C.  P.  D.  350,  47  L.  J.  Q.  B.  617,  39  L.  T. 
188,  27  W.  Rr.  84,  where  the  defendants  had  been  named  as  directors, 
in  the  special  Act,  which  provided  that  the  qualification  of  a  director 
should  be  fifty  shares  of  £10  each,  and  that  the  directors  named  in  the 
Act  should  continue  in  office  till  the  first  ordinary  meeting  of  the  com- 
pany, the  defendants  were  allowed  to  exonerate  themselves  by  showing 
that  they  had  ceased  to  be  directors  and  that  others  had  been  appointed 
in  their  place ;  and  that  the  whole  of  the  capital  of  the  company  had 
been  placed  in  other  hands,  and  a  register  of  the  shareholders  drawn  up 
in  which  the  defendants'  name  did  not  appear:  although,  for  want  of  the 
holding  of  an  ordinary  meeting,  all  these  transactions  were  informal. 

AMERICAN  NOTES. 

A  subscriber  to  the  shares  of  a  corporation  is  bound  to  the  corporation  to 
take  and  pay  for  the  shares  iu  accordance  with  the  terms  of  his  subscription 
as  soon  as  the  corporation  is  created.  In  the  case  of  a  private  corporation  by 
special  charter,  an  acceptance  of  it  by  the  persons  who  have  applied  for  the 
charter  is  generally  required;  but  the  Act  may  be  so  drawn  as  to  constitute  the 
persons  named  members  of  the  corporation  at  once.  In  the  case  of  a  corpora- 
tion organized  under  a  general  law,  the  corporation  exists  as  soon  as  its  first 
meeting  has  been  held  and  its  officers  chosen,  if  not  immediately  upon  the 
signing  the  articles  of  association ;  '*  When  a  corporation  has  been  once 
created  according  to  law,  the  incorporated  associates  who  hold  the  corporate 
franchise  are  members  of  the  corporation;  and  a  subscriber  for  shares, 
although  he  baa  received  no  certificate  of  stock,  or  the  stock  has  not  even 
been  divided  into  shares,  is  a  member  of  the  corporation,  and  a  stockholder, 
within  the  meaning  of  a  statute  making  the  stockholders  of  the  corporation 
personally  liable  for  its  debts."  Hawes  v.  Anglo-Saxon  Petroleum  Co.y  101 
Massachusetts,  385,  395,  per  Gray,  J.,  citing  Chester  Glass  Co.  v.  Dewey,  16 
Massachusetts,  94;  Narragansett  Bank  v.  Atlantic  Silk  Co.,  3  Metcalf  (Mass.), 
282,  289 ;  Spear  v.  Crawford,  14  Wendell  (N.  Y.),  20. 

Such  a  preliminary  subscription  is  frequently  provided  for  in  special 
charters  and  in  general  laws.     In  Anderson  v.  New  Castle  ^  Richmond  R,  Co,^ 
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12  Indiana,  376, 74  Am.  Dec.  218,  it  is  said:  ^^  Under  the  general  railroad  law, 
subscriptions  of  a  certain  amount  of  stock  are  necessary  for  the  organization 
of  the  contemplated  corporation,  and  for  that  reason  and  pm^pose  are  valid 
before  the  corporation  is  organized,  and  may  be  collected  by  it  after  organiza- 
tion." See  also  Lake  Ontario,  Auburn,  4*  N.  Y.  R.  Co,  v.  Mason,  16  New  York, 
451 ;  Hamilton  ^  DeansvUU  Plank  Road  Co.  v.  Rice,  7  Barbour  (N.  Y.),  157 ; 
Buffalo  5"  Jamestown  R.  Co.  v.  Clark,  22  Hun  (N.  Y.),  359 ;  Buffalo  ff  PUUtburgh 
R.  Co.  V.  Hatch,  20  New  York,  157;  Hughes  v.  Antietam  Manuf.  Co.,  84  Main- 
land, 316 ;  Penobscot  R.  Co.  v.  White,  41  Maine,  512;  66  Am.  Dec.  257;  Penob- 
scot JR.  Co,  V.  Dummer,  40  Maine,  172;  63  Am.  Dec.  654;  Cross  v.  PickneyvUle 
Mill  Co.,  17  Illinois,  54 ;  Miller  v.  Wild  Cat  Gravel  Road  Co.,  52  Indiana,  51 ; 
New  Albany  Sf  Salem  R.  Co.  v.  McCormick,  10  Indiana,  499;  71  Am.  Dec.  837', 
Marysville  Electric  Light  Co.  v.  Johnson,  93  California,  538;  6  Am.  Railroad 
&  Corporation  Rep.  9  and  note ;  Red  Wing  Hotel  Co.  v.  Frederick,  26  Minne- 
sota, 112;  Nulton  v.  Clayton,  54  Iowa,  425;  37  Am.  Rep.  213;  Kennebec  fr 
Portland  R.  Co.  v.  Palmer,  34  Maine,  366 ;  Peninsular  R.  Co.  v.  Duncan,  28 
Michigan,  130;  Michigan  Midland  (f  Canada  R.  Co.  v.  Bacon,  33  Michigan,  466. 

If  a  subscription  to  the  stock  of  a  contemplated  corporation  be  made  upon 
a  condition,  as,  for  instance,  that  a  railroad  to  be  constructed  by  it  shall  be 
built  through  a  certain  village,  or  in  a  certain  location,  before  a  recovery  can 
be  had  on  the  subscription  it  must  be  shown  that  the  condition  has  been  com- 
plied with.  Lake  Ontario  Shore  R.  Co.  v.  Curtis,  80  New  York,  219;  New 
Albany  Sf  Salem  R.  Co.  v.  McCormick,  10  Indiana,  499;  71  Am.  Dec.  337; 
Penobscot  R.  Co.  v.  White,  41  Maine,  512;  66  Am.  Dec.  257;  Knox  v.  Childers- 
burg  Land  Co.,  86  Alabama,  180. 

The  special  charter  or  the  general  statute  under  which  the  corporation  is 
to  be  organized,  whether  referred  to  in  the  preliminary  subscription  to  its 
stock  or  not,  is  virtually  incorporated  in  the  subscription,  so  far  as  it  has,  it 
explains  or  interprets  the  subscription  agreement.  Hoagland  v.  Cincinnati  fc 
Fort  Wayne  R.  Co.,  IS  Indiana,  452;  Small  v.  Herkimer  Manuf.  Co.,  2  New 
York,  330;  Rensselaer  ff  Washington  Plank  Road  Co.  v.  Barton,  16  New 
York,  457. 

If  a  subscriber  to  the  stock  of  a  corporation  fails  to  perform  his  part  of  the 
stipulations  in  the  making  of  payments  or  otherwise,  and  the  corporation  takes 
reasonable  means  to  notify  him  and  request  payment,  he  cannot  maintain  an 
action  against  the  corporation,  after  it  is  formed,  although  it  has  entered  his 
name  in  the  stock-book,  but,  upon  his  failure  to  pay  the  instalments  due,  had 
allowed  another  person  to  take  the  shares.  Perkins  v.  Union  Button-Hole,  ffc.. 
Machine  Co.,  12  Allen  (Mass.),  273. 

In  America  a  preliminary  subscription  to  the  stock  of  a  corporation  about 
to  be  organized  under  a  special  charter  or  a  general  law  is  regarded  as  an 
offer  made  for  the  benefit  of  the  corporation,  which,  after  its  organization  is 
complete,  may  enforce  the  subscription.  The  offer  is  regarded  as  continuing 
until  the  organization  of  the  corporation,  unless  it  is  previously  revoked. 
The  subscription  agreement  might  in  terms  designate  a  certain  person  who 
should  receive  the  subscriptions,  and  in  such  case  the  subscription  might  be 
regarded  as  a  contract  with  such  agent,  who  could  enforce  it  in  accordance 
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with  its  termB.  /res  t.  Sterling,  6  Metcalf  (Mass.),  310.  If  no  special  agent 
to  reoeive  the  subscriptions  is  designated,  the  corporation  after  its  organisation 
may  enforce  them. 

In  Athol  Music  Hall  Co,  v.  Carey,  110  Massachusetts,  471, 473,  a  case  relat- 
ing to  a  preliminary  subscription,  the  Court  say:  *' The  undertaking  is 
inchoate  and  incomplete  as  a  contract  until  the  contemplated  organization  is 
effected,  or  the  mutual  agent  constituted  to  represent  the  association  of  indi- 
ridual  rights  in  accepting  and  acting  upon  the  propositions  offered  by  the 
several  subscriptions.  When  thus  accepted,  the  promise  may  be  construed  to 
have  legal  effect  according  to  its  purpose  and  intent,  and  tlie  practical  neces- 
sity of  the  ease;  to  wit,  as  a  contract  with  the  common  representative  of  the 
several  associates.  .  .  . 

'<In  this  agreement  the  treasurer  of  the  corporation  to  be  established  is 
expressly  made  payee.  The  corporation  ia  the  aggregate  of  the  several  indi- 
viduals entering  into  the  agreement,  one  of  whose  terms  was  that  they  should 
thus  associate  and  confer  their  individual  rights  upon  the  corporation.  We 
are  of  opinion  that  the  corporation,  and  the  corporation  alone,  is  the  proper 
party  to  bring  an  action  upon  such  an  agreement.  The  corresponding  agree- 
ments of  the  other  subscribers,  the  organization  of  the  corporation,  and  the 
allotment  to  the  defendant  of  the  shares  for  which  he  subscribed,  furnish 
sufficient  consideration  for  his  promise  to  take  and  pay  for  those  shares. 
Although  his  promise  was  originally  voluntary,  or  in  the  nature  of  a  mere 
open  proposition,  yet  having  been  accepted  and  acted  on  by  the  party  author- 
ized so  to  do,  before  he  attempted  to  retract  it,  he  has  lost  the  right  to  revoke. 
His  proposition  has  become  an  accepted  mutual  contract,  and  is  binding  upon 
bim  as  well  as  upon  the  corporation." 

Before  there  can  be  a  recovery  in  a  suit  against  a  subscriber  by  the  corpo- 
ration, it  must  be  shown  that  the  corporation  was  duly  organized  in  accordance 
with  its  charter  or  the  articles  of  association.  Katama  Land  Co.  v.  Hdley, 
129  Massachusetts,  540.  Lord,  J.,  delivering  the  judgment  in  this  case,  said : 
"  The  subscription,  of  itself,  does  not  give  the  corporation  a  right  to  sue  the 
subscribers  to  the  stock.  .  .  .  The  first  step  to  be  taken  by  the  corporation 
is  to  show  that  it  is  the  corporation  which  the  statute  created,  that  it  has  done 
all  that  was  necessary  to  be  done  to  fulfil  the  terms  upon  which  the  subscrip- 
tions were  made.  .  .  .  Inasmuch  as  no  such  corporation  as  the  statute  created 
was  ever  organized,  .  .  .  the  corporation  as  it  exists  de  facto  has  no  right  of 
action  against  original  subscribers  to  its  stock."  See  also  Edinboro  Academy 
V.  Hobin$on,  37  Pennsylvania  State,  210 ;  78  Am.  Dec.  421 ;  Shelter  v.  Lancaster 
County  Park  Association,  68  Pennsylvania  State,  429. 

There  is  much  authority  for  the  proposition  that  the  subscribers  to  the 
stock  of  a  corporation  to  be  organized  obligate  themselves  to  each  other,  the 
promise  of  each  being  a  consideration  for  the  promise  of  the  others.  Though 
one  subscriber  cannot  by  action  in  his  name  enforce  payment  by  another  sub- 
scriber, yet  the  element  of  estoppel  enters  into  the  engagement  of  each  sub- 
scriber, so  that  he  cannot  withdraw  his  subscription  without  the  consent  of 
all  the  subscribers,  in  case  there  is  no  fraud  and  the  corporation  is  within  a 
reasonable  time  organized  in  accordance  with  the  plan  or  scheme  contemplated 
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in  the  subscription  agreement.  1  Thompson  on  Corporations,  ss.  1165, 1181 ; 
Greer  v.  Charlier  R,  Co.,  96  Pennsylvania  State,  391 ;  42  Am.  Rep.  548. 

There  are  decisions  to  the  effect  that  a  corporation  not  in  existence  at  the 
time  a  subscription  to  its  stock  is  made,  cannot  enforce  it  after  its  organization, 
for  the  reason  that  the  subscribers  at  the  date  of  their  subscription  made  no 
contract  with  the  corporation,  because  this  was  not  in  existence  and  therefore 
that  the  subscribers  were  not  liable  on  their  subscriptions.  This  view  was 
adopted  at  one  time  by  the  Supreme  Court  of  Pennsylvania.  In  one  case 
Black,  Ch.  J.,  said  :  "  A  contract  cannot  be  made  by  one  person  alone.  It 
takes  two  to  make  a  bargain.  Before  a  promise  becomes  a  binding  obligation, 
it  must  not  only  be  made  to,  but  must  be  expressly  or  impliedly  accepted  by, 
the  party  for  whose  benefit  it  was  meant.  The  paper  before  us  is  no  more 
than  a  naked  expression  of  the  subscriber's  intention  to  purchase  certain 
shares  in  the  capital  stock  of  a  company  which  it  was  expected  would  be 
incorporated  by  the  Legislature.  Besides,  it  is  without  any  sufficient  consider- 
ation. It  is  not  pretended,  and  cannot  be  made  out  from  the  paper,  that  the 
agreement  of  the  defendant  was  the  motive  of  the  others  for  taking  stock.  It 
is  well  settled,  that  procuring  legislation  of  any  kind  is  not  a  consideration 
which  will  support  even  a  direct  promise  to  pay  a  fair  compensation  for  the 
labor  of  the  promisee  about  such  a  business.  Again,  if  there  was  a  binding 
engagement,  it  was  not  made  with  the  railroad  company,  which  did  not  exist 
at  the  time."  Strasburg  /2.  Co.  v.  Echternacht,  21  Pennsylvania  State,  220;  60 
American  Decisions,  49.  See  also  Pittsburgh  if  SteubenvUle  R.  Co.  v.  Gazzam,  82 
Pennsylvania  State,  340;  McClure  v.  People's  Freight  R,  Co.,  90  Pennsylvania 
State,  271 ;  Monterey  4"  Salinas  Valley  R.  Co,  v.  Hildreth,  53  California,  123 ; 
Goffy.  Winchester  College,  6  Bush  (Ky.),443;  Cleaves  v.  Brick  Church  T.  Co., 
1  Sneed  (Tenn.),  491.  The  case  of  Sir<isburg  R.  Co.  v.  Echtemacht,  supra,  was 
regarded  by  Sharswood,  P.  J.,  in  Steamship  Co.  v.  Murphy,  6  Philadelphia 
(Pa.),  224,  as  overruled  by  the  case  of  Edinboro  Academy  v.  Robinson^  37 
Pennsylvania  State,  210 ;  78  Am.  Dec.  421.  See  also  Bell's  Appeal,  115  Penn- 
sylvania State,  88 ;  2  Am.  St.  Rep.  532 ;  Shobery.  Lanacster  Park  Association,  68 
Pennsylvania  State,  429,  481.  This  view  was  adopted  in  some  early  decisions 
in  Massachusetts.  Phillips  Limerick  Academy  v.  Davis,  11  Massachusetts,  113. 
The  case  of  Abbott  v.  Hapgood,  150  Massachusetts,  248,  did  not  relate  to  a 
subscription  to  stock,  but  was  a  contract  for  furnishing  machinery  for  a  pro- 
jected corporation.  It  was  there  said  that  in  the  case  of  a  contract  made  in 
the  name  of  the  projected  corporation,  the  corporation,  after  its  organization, 
could  not  become  a  party  to  the  contract  even  by  adoption  or  ratification  of  it 
But  it  18  held  in  Massachusetts  that  a  corporation  may  adopt,  ratify,  and  enforce 
a  subscription  to  the  stock  of  the  corporation  made  before  its  organization. 
Athol  Music  Hall  Co.  v.  Carey,  116  Massachusetts,  471. 

Whether  a  subscriber  to  the  shares  of  corporation  to  be  organized  can  withdraw 
his  subscription  prior  to  the  organization  of  the  corporation  is  a  question  upon 
which  there  is  some  conflict  of  authority.  Though  it  may  be  said  that  the 
subscription  paper  is  not  a  contract,  for  want  of  a  party  with  whom  the  sub- 
scribers can  contract,  it  is  now  the  generally  established  rule  that  such  a 
subscription  becomes  a  contract  with  the  corporation,  when  the  corporation 
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has  been  organized  and  has  accepted  the  subscription.  In  this  way  the 
objection  of  a  want  of  a  proper  contracting  party  is  finally  avoided,  provided 
everything  goes  on  as  contemplated  in  the  subscnption.  This  is  the  view 
taken  in  the  recent  Massachusetts  case  of  Hudson  Real  Estate  Co.  v.  Tower, 
156  Massachusetts,  82.  Allen,  J.,  delivering  the  judgment,  said ;  ^'  Until 
the  organization  of  the  corporation,  the  subscription  is  a  mere  proposition  or 
offer,  which  may  be  withdrawn,  like  any  other  unaccepted  offer.  Unless  the 
signer  is  bound  upon  a  contract,  he  is  not  bound  at  all.  It  is  open  to  him  to 
withdraw.  It  is  not  on  the  ground  that  there  was  no  sufficient  consideration. 
The  seal  would  do  away  with  any  doubt  on  that  score.  But  it  is  on  the 
groand  that  for  the  time  being  and  until  the  corporation  is  organized  the 
writing  does  not  take  effect  as  a  contract,  because  the  contemplated  party  to 
the  contract,  on  the  other  side,  is  not  yet  in  existence,  and  for  this  reason, 
there  being  no  contract,  the  whole  undei*taking  is  inchoate  and  incomplete, 
and,  since  there  is  no  contract,  the  party  may  withdraw."  See  also  same 
case,  161  Massachusetts,  10  Ashuelot  Boot  Sf  Shoe  Co.  v.  Hok,  56  New  Hamp- 
shire, 648;  Low  v.  Conn,  4*  Passumpsic  R.  Co.,  45  New  Hampshire,  370;  Lake 
Ontario,  Aubumy  Sf  New  York  R,  Co.  v.  Mason,  16  New  York,  451 ;  Cartwright  v. 
Dickinson,  88  Tennessee,  476. 

It  is  not  necessary  that  a  subscriber,  in  order  to  withdraw  his  subscription, 
should  notify  all  the  other  subscribers  individually,  or  give  notice  at  a  meeting 
of  the  subscribers.  It  is  sufficient  that  he  notifies  the  person  who  solicited  his 
subscription  and  is  acting  as  the  representative  of  the  associates.  Hudson 
Real  Estate  Co.  v.  Tower,  161  Massachusetts,  10,  13.  Allen,  J.,  in  this  case 
said  :  *'  If  every  one  of  the  other  subscribers  should  object,  yet  it  is  the  right 
of  a  subscriber  to  withdraw  before  the  corporation  is  formed.  It  is  merely  a 
question  of  giving  due  notice  of  his  withdrawal.  And  in  England  it  is  not 
intimated  in  any  modern  case,  so  far  as  our  examination  has  gone,  that 
notice  must  be  given  to  all  the  other  subscribers,  or  at  a  meeting  of  subscribers. 
The  retraction  has  usually  been  made  to  the  same  persons  to  whom  the  appli- 
cation for  shares  was  made.  See  Lindley*s  Partnership  (4th  ed.),  99-105,  and 
numerous  casas  cited.  In  this  country  no  case  has  been  cited,  and  we  have 
found  none,  discussing  the  question  what  notice  of  withdrawal  will  be  suffi- 
cient. ...  It  is  held  that  the  death  of  a  subscriber  before  the  formation  of 
the  corporation  is  a  revocation  of  a  subscription.  Phipps  v.  Jones,  20  Penn- 
sylvania State,  260  ;  Wallace  v.  Townsend,  43  Ohio  State,  537 ;  Pratt  v.  Elgin 
Baptist  Society,  93  Illinois,  475  ;  Sedalia,  Warsaw  §•  Southern  Railway  v.  Wilh- 
erson,  83  Missouri,  235.  Insanity  is  also  held  to  be  a  revocation  in  Beach  v. 
First  Methodist  Episcopal  Church,  96  Illinois,  177  Death  is  a  public  fact,  of 
which  all  the  world  must  take  notice,  though  the  above  decisions  were  not 
put  on  that  ground;  Marlett  v.  Jackman,  3  Allen  (Mass.),  287  ;  but  insanity  is 
not.  In  most  of  the  cases  where  the  right  of  withdrawal  of  a  subscription 
has  been  held  to  exist,  there  is  nothing  to  show  that  all  the  other  subscribers 
were  notified,  and  there  has  been  no  question  as  to  the  sufficiency  of  the  mode 
in  which  the  withdrawal  was  made  See,  in  addition  to  the  cases  cited,  Auburn 
Bolt  fl-  Nut  Works  v.  Shultz,  143  Pennsylvania  State,  256  ;  Muncy  Traction 
Engine   Co.  v.  Green,  143  Pennsylvania  State,  269 ;  Garrett  v.  DiLlsburg  S; 
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Mechanicsburg  R.  Co.,  78  Pennsylvania  State,  465 ;  Strasburg  R.  Co,  v.  Eehter' 
nacht,  21  Pennsylvania  State,  220." 

A  subscriber  cannot  revoke  his  subscription  after  the  organization  of  the 
corporation  and  its  acceptance  of  the  subscription,  and  its  acceptance  may  be 
inferred  from  its  conduct  in  retaining  possession  of  the  subscription  paper, 
and  its  expenditure  of  considerable  sums  of  money  or  its  incurring  liabilities 
on  the  faith  of  the  subscriptions.  Richelieu  Hotel  Co.  v.  International  Military 
Encampment  Co,,  140  Illinois,  24S;  Minneapolis  Threshing  Mach.  Co,  y.  Davis, 
40  Minnesota,  110;  8  L.  R.  A.  796;  12  Am.  St.  Rep.  701 ;  26  Am.  &  Eng.  Corp. 
Cas.  61 ;  Cross  v.  PinckneyviUe  Mill  Co,,  17  Illinois,  54 ;  Johnston  y.  Ewing 
Female  University^  35  Illinois,  518 ;  Snell  y.  Trustees  M.  E,  Church,  58  Illinois, 
290 ;  International  Fair  Sr  Exposition  Asso,  v.  Walker,  83  Mich.  386;  Peninsular 
R.  Co.  y.  Duncan,  28  Michigan,  130,  139. 


No.  5.  — TAYLOR  v,  CHICHESTER  AND  MIDHURST 
RAILWAY  CO. 

(H.  L.  1870.) 

RULE. 

An  agreement  by  a  railway  company  with  a  landowner 
that,  in  consideration  of  the  landowner  withdrawing  oppo- 
sition to  a  bill  in  Parliament  promoted  by  the  company  for 
extending  their  powers,  they  will  purchase  on  certain  terms 
certain  parcels  of  land  which  will  be  required  by  the  rail- 
way company,  is  not  illegal ;  and  when  the  Act  has  passed 
empowering  the  company  to  take  the  land,  may  be  enforced 
against  the  company. 

Taylor  v.  Chichester  and  Kidhiirst  Eailway  Co. 

L.  R.  4  H.  L.  628-650  (s.  c.  39  L.  J.  Ex.  217 ;  23  L.  T.  657). 

[628]  Railway  Company.  —  Agreement  before  Passing  of  the  Act.  —  UUrh  Vires, 

An  agreement  by  which  directors  of  a  railway  company  bind  themselves, 
in  the  event  of  their  bill  passing,  to  take  land  for  the  purpose  of  making 
the  railway,  and  to  pay  for  it  within  three  months  after  the  passing  of  the 
bill,  is  valid,  and  its  stipulations  become  enforceable  after  tlie  passing  of  the 
biU. 

An  existing  railway  company  authorised  by  Act  of  Parliament  to  enter  on 
a  new  undertaking  and  to  add  Uie  new  undertaking  to  the  old,  and  to  treat  the 
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capital  intended  to  be  raised  for  the  new  undertaking  as  capital  added  to  the 
old,  is  thereby  authorised  (should  it  be  unable  successfully  to  raise  the  new 
capital,  which  is  a  matter  not  to  be  assumed)  to  apply  to  the  new  undertaking 
the  funds  previously  applicable  to  the  old. 

This  was  a  proceeding  in  error.  A  judgment  of  the  Court  of 
Exchequer  had  been  given  for  the  plaintiff  (4  H.  &  C.  409),  which 
was  reversed  in  the  Court  of  Exchequer  Chamber  (L.  R.  2  Ex. 
356).  \ 

*  The  plaintiff  was  the  owner  of  land  in  Sussex ;  the  [*  629] 
defendants  were  the  directors,  &c. ,  of  a  railway  company 
incorporated  by  Act  of  Parliament,  in  the  year  1864,  for  the  pur- 
pose of  making  the  Chichester  and  Midhurst  Bailway.  In  1865 
they  proposed  to  make  a  branch  railway,  and  were  about  to  apply 
to  Parliament  for  an  Act  for  that  purpose.  This  branch  railway 
was  intended  to  pass  through  the  property  of  the  plaintiff.  On 
the  17th  of  February,  1865,  articles  of  agreement  were  drawn  up 
between  the  parties  which  recited  the  above  facts,  and  that  "  the 
line  of  the  proposed  railway  will  pass  through  the  property  of  the 
said  Sir  Charles  Taylor  in  such  a  manner  as  to  intersect  and 
seriously  damage  the  same ;  he  has  accordingly  intimated  to  the 
company  his  intention  to  oppose  the  said  bill."  In  order  to 
induce  him  to  withdraw  his  opposition  the  company  agreed  to 
enter  into  the  agreement  and  stipulations  thereinafter  contained, 
and  in  consideration  thereof  he  agreed  not  to  oppose  the  bilL 
There  were  then  several  heads  of  stipulations;  the  first  began  thus, 
*  In  the  event  of  the  said  bill  in  its  present,  or  any  amended, 
modified,  or  altered  form,  with  the  like  object,  being  passed  into 
an  Act  during  the  present  session  of  Parliament  the  company  will 
make  and  construct  the  proposed  railway,"  according  to  a  plan 
annexed  to  the  agreement  The  second  was,  that,  "  In  the  like 
event  the  company  will  purchase  from  Sir  C.  Taylor,  his  heirs  and 
assigns,  and  Sir  C.  Taylor  will  sell  to  the  company,  at  the  price 
of  £2000,  the  several  pieces  or  parcels  of  land  being  portions  of 
the  said  estate  which  will  be  required  for  the  construction  of  the 
railway  and  station,  containing  in  the  whole  twenty  acres  or  there- 
abouts. *  The  third  was,  that,  "  In  the  like  event  the  company 
will,  in  addition  to  the  said  sum  of  £2000,  and  within  the  space 
of  three  calendar  months  next  after  the  passing  of  the  said  bill, 
pay  to  Sir  C.  Taylor  the  farther  sum  of  £2000,  as  and  for  a  per- 
sonal compensation  to  him  for  the  annoyance,  inconvenience,  and 
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disturbance,  damage,  loss,  and  injury  which  he  has  sustained,  and 
may  or  will  sustain,  in  respect  of  the  sporting  and  preservation  of 
game  upon  his  said  estate,  by  or  in  consequence  of  the  construction 
of  the  said  intended  railway,  and  of  the  Parliamentary  and  other 
surveys,  and  other  works  connected  therewith  and  incidental 
thereto."  The  other  stipulations  were  of  a  similar  character, 
each  one  beginning  with  the  words,  "  In  the  like  event,  * 
[*  630]  *  or,  "  If  the  said  bill  should  pass. "  The  14th  article 
was  a  stipulation  by  Sir  C.  Taylor  that,  **  He  will  not 
farther  oppose  the  passing  of  the  said  bill  during  the  present 
session  of  Parliament, "  and  the  17th  article  said,  "  This  agree- 
ment shall  be  void  if  the  company  fails  to  obtain  an  Act  in  the 
present  session  of  Parliament  authorising  the  construction  of  the 
said  intended  railway,  or  any  railway,  through  any  part  of 
the  estate  of  the  said  Sir  Charles  Taylor." 

The  bill  passed,  the  money  was  not  paid,  and  Sir  C.  Taylor 
brought  his  action  to  recover  the  sum  to  which  he  was  entitled 
under  the  agreement. 

The  defendants,  in  their  first  plea,  set  out  the  articles  of  agree- 
ment at  full  length,  and  then  alleged  that  the  railway  in  the 
agreement  mentioned  had  not,  nor  had  any  part  thereof,  nor  had 
any  of  the  works,  been  made  or  constructed,  and  that  the  defend- 
ants had  not  required  or  taken,  for  the  purposes  of  the  railway, 
any  part  of  the  plaintiff's  land,  nor  given  any  notice,  &c.,  nor 
had  they  agreed  with  the  plaintiff  or  any  other  person  for  the 
taking  of  any  such  lands,  otherwise  than  by  the  said  articles  of 
agreement  For  a  second  plea  they  alleged  that  the  plaintiff  had 
not  sustained  any  annoyance,  &c.,  in  respect  of  the  sporting,  &c., 
in  consequence  of  the  construction  of  the  railway,  or  surveys,  or 
works  connected  therewith,  and  that  the  plaintiff's  land  or  his 
interest  therein  never  was  affected  by  any  works,  &c.  There  were 
two  other  pleas  of  a  merely  formal  nature. 

The  plaintiff,  by  his  replication,  took  issue  on  the  denial  that 
he  had  suffered  annoyance,  and  demurred. 

The  defendants  joined  in  demurrer. 

The  Court  of  Exchequer  gave  judgment  on  the  demurrer  in 
favour  of  the  plaintiff!  In  the  Court  of  Exchequer  Chamber  this 
judgment  was  reversed  by  Justices  Keating,  Mellor,  Montague 
Smith,  and  Lush,  against  Justices  Willes  and  Blackburn.  This 
proceeding  in  error  was  then  brought. 
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The  case  having  been  argued,  the  Lords  present  delivered  their 
opinions  as  follows :  — 

The  Lord  Chancellor  (Lord  Hatherlet)  :  —  [637] 

This  case  comes  before  your  Lordships  on  appeal  from  a 
decision  of  the  Court  of  Exchequer  Chamber,  which  reversed  the 
decision  of  the  Court  of  Exchequer.  The  action  was  brought  by 
the  present  appellant,  Sir  Charles  Taylor,  on  a  contract  entered 
into  between  him  and  the  respondents,  the  directors  of  the 
Chichester  and  Midhurst  Railway  Company.  The  agreement  was 
entered  into  by  the  respondents  under  their  common  seal,  and  we 
are  freed,  therefore,  from  any  question  which  might  arise  on  a 
contract  made  by  the  promoters  of  an  intended  railway  before  the 
Act  of  Parliament,  which  was  to  give  the  company  a  legal  exist- 
ence, had  been  actually  passed,  as  to  which  question,  your  Lord- 
ships are  well  aware,  there  has  been  a  great  deal  of  discussion  and 
inquiry.  This,  however,  is  the  agreement  of  the  directors  of  an 
existing  company  itself.  They  were  contemplating  an  application 
to  Parliament  by  a  bill  already  framed,  as  will  appear  by  the 
statements  in  the  contract,  which  was  about  to  be  presented  to 
Parliament,  and  which  might  be  subject  to  certain  modifications 
or  variations,  but  which,  as  it  stood,  contemplated  taking  power 
to  pass  through  the  property  of  the  appellant.  Sir  Charles  Taylor, 
and,  of  course,  passing  through  his  property  it  was  calculated  to  a 
certain  extent  to  disturb  the  enjoyment  of  that  property. 

It  seems  that  at  the  time  they  contemplated  so  passing  through 
the  property  of  Sir  Charles  Taylor,  it  was  also  supposed  that 
twenty  acres  would  be  the  amount  of  land  belonging  to  him  which 
they  would  require  for  the  purposes  of  their  railway,  though  they 
might  require  more,  as  to  which  provision  was  also  made  in  the 
agreement  they  then  entered  into.  That  being  the  case,  they 
approached  the  landowner,  telling  him  all  that  I  have 
stated,  that  'they  had  this  Act  in  contemplation,  which  [*638] 
Act  would,  of  course,  if  it  passed,  give  them  full  power  of 
raising  capital  applicable  to  the  purposes  of  the  Act,  and,  amongst 
other  purposes,  applicable  to  the  payment  to  Sir  Charles  Taylor  of 
the  purchase-money  for  his  property,  and  any  other  compensation 
to  which  he  might  be  entitled.  Therefore,  having  this  all  before 
him,  he  is  invited  to  enter  into  the  agreement  in  question.  He 
had  stated  that  he  was  about  to  oppose  the  passing  of  the  Act 
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through  Parliament,  and,  of  course,  as  they  were  about  to  take 
part  of  his  property  he  would  have  had  an  abundant  loctts  standi 
to  ofifer  such  grounds  of  opposition  as  he  might  be  advised  to  ofifer. 
The  agreement,  therefore,  is  framed  partly  on  the  consideration  of 
the  property  which  he  agrees  to  sell  in  the  event  of  the  Act  pass- 
ing, partly  also  in  consideration  of  the  withdrawal  of  his  opposi- 
tion to  the  intended  bill. 

Now,  what  was  there  in  that  state  of  circumstances,  assuming 
the  bill  passed  (the  agreement  being  founded,  as  it  is  founded, 
wholly  on  the  condition  of  its  passing)  —  what  was  there  on  the 
face  of  this  state  of  things  to  make  it  apparent  to  Sir  Charles 
Taylor  that  he,  on  the  one  hand,  was  incompetent  to  enter  into 
such  a  contract,  or  that  the  directors,  on  the  other  hand,  were 
incompetent  to  enter  into  it  on  behalf  of  the  company  ?  Depend- 
ent as  it  was  entirely  on  the  passing  of  the  Act,  he  would  have  a 
right  to  contemplate  it  exactly  as  if  the  Act  had  been  passed,  and 
the  agreement  had  been  entered  into  under  its  powers  —  though,  in 
fact,  the  powers  had  to  be  obtained  before  the  agreement  could 
have  any  force  or  validity.  He,  accordingly,  would  find  indi- 
viduals incorporated  as  a  company,  with  the  ordinary  powers  of 
purchasing  lands  and  paying  compensation  in  respect  of  damage, 
paying  it  out  of  their  funds.  When  I  say  out  of  their  funds,  I 
will  state  in  a  few  moments  what  exactly  constitutes  the  character 
of  those  funds.  The  company  was  in  existence,  its  directors  were 
persons  capable  of  entering  into  engagements  under  a  common  seal 
—  engagements  conditioned,  of  course,  upon  obtaining  powers, 
but  in  a  state  in  which  they  could  enter  into  a  contract  subject  to 
that  condition. 

He  found  them  in  possession  of  an  Act  whereby  they  were 
authorised  to  make  a  certain  line  of  railway ;  he  found  them  about 
to  extend  that  line.  He  must  be  taken  to  have  made  his  engage- 
ment entirely  subject  to  their  obtaining  the  Act  authoris- 
[*  639]  ing  them  •  to  do  so.  "When  we  come  to  that  Act  we  find 
that  they  meant  to  raise  a  larger  amount  of  capital  than 
they  before  possessed.  Their  first  Act,  of  course,  restrained  the 
application  of  their  capital  to  the  purposes  authorised  by  that 
Act.  It  is  not  necessary  to  read  the  clauses  to  that  effect ;  they 
are  always  inserted  in  every  Railway  Act  Those  clauses  re- 
strained them  from  applying  their  capital  to  anything  but  the 
original  railway  which,  under  its  powers,  they  had  brought  into 
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existence ;  so  they  sought  new  powers  to  raise  additional  capital 
to  make  a  new  lina  The  additional  capital  was  to  be  added  to 
their  other  capital.  The  expression  is  *  adding  to  the  shares  of 
the  original  capital. "  Bat,  of  coarse,  it  must  mean  "  adding  the 
money  to  be  raised  by  those  shares. "  The  expression  **  adding 
shares  *  itself  would  have  no  meaning  in  it  It  can  have  no  other 
meaning  but  that  which  I  have  stated,  "  adding  the  money  to  be 
raised  by  those  new  shai-es  to  the  original  capital,  and  forming  all 
into  one  common  fund. '  That  Act  would  devote  the  new  capital 
to  the  making  of  the  new  works ;  at  least,  there  are  clauses  to  that 
eflFect  contained  in  the  second  Act  But  with  regard  to  the  old 
capital,  which  by  the  original  Act  was  limited  to  the  purposes  of 
that  Act,  and  which  was  now  being  formed  into  one  capital  jointly 
with  the  new  capital,  there  was  the  assertion  or  recital  in  the 
preamble  of  the  new  Act  that  the  old  company  was  ready  to  per- 
form the  new  work,  and  there  was  a  clause  enabling  the  old  com- 
pany to  perform  it,  and  other  clauses  saying  that  the  capital  shall 
now  be  all  one  capital,  and  that  the  new  work  to  be  made  shall  be 
considered  to  be  for  all  intents  and  purposes  a  part  of  the  old 
work.  With  these  clauses  there  would  clearly  be  nothing  im- 
proper, at  all  events,  in  the  company  applying  the  old  capital  to 
the  new  work  if  that  should  be  necessary.  But  that  is  not  neces- 
sary, because  ample  power  was  given  to  raise  for  the  new  work 
•  new  capital,  and  it  was  for  the  new  work  that  the  property  of  Sir 
Charles  Taylor  was  to  be  taken.  Then,  why  should  not  he  say 
this  ?  —  "  When  you  have  your  capital  all  ready  for  the  purpose  of 
buying  my  property;  when  you  have  obtained  authority  to  buy 
my  property ;  as  in  the  execution  of  that  authority  you  will  do  me 
damage,  I  insist  upon  your  making  an  engagement  with  me ;  other- 
wise I  shall  oppose  your  bill  to  the  utmost  I  insist  upon 
an  engagement  that  you  *  will  settle  with  me  beforehand  [*  640] 
what  tiie  terms  are  upon  which  the  purchase  of  my  property 
shall  be  made,  and  what  the  terms  are  upon  which  compensation 
shall  be  made  to  me  for  any  injury  done  ultrd  the  actual  taking  of 
my  property,  in  order  that  I  may  avoid  the  expense,  and  the  uncer- 
tainty also,  of  laying  my  claim  before  a  jury.  *  My  Lords,  I  say 
that  I  see  no  possible  objection  to  his  doing  that  in  the  expecta- 
tion of  the  Act  passing ;  and  I  will  proceed  to  consider  the  case 
entirely  as  if  the  agreement  had  been  entered  into  after  the  Act 
had  passed,  for  I  think  that  is  the  true  effect  and  the  true  consid- 
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eration  of  the  actual  legal  position  of  the  parties.  Supposing, 
then,  the  agreement  to  be  entered  into  the  day  after  the  Act 
passed,  what  are  the  objections  that  are  now  alleged  against  it  ? 
The  agreement  in  the  second  clause  is  positive  and  distinct,  that 
the  directors  will  take  his  property  **  in  the  like  event  *  I  will 
leave  out  the  words  "  in  the  like  event,"  and  I  will  assume  the 
bill  to  have  passed.  It  is,  that  the  company  will  purchase  from 
Sir  Charles  Taylor,  and  that  Sir  Charles  Taylor  will  sell  to  the 
company,  "  for  the  price  of  £2000  the  several  parcels  of  land, 
being  portions  of  his  estate,  which  will  be  required  for  the  con- 
struction of  the  railway  station,  containing,  in  the  whole,  twenty 
acres,  or  thereabouts."  That  is  not  a  contract  to  take  so  much 
"  as  may  be  required,"  or  **  if  it  may  be  required,"  because  any 
ambiguity  which  might  possibly  exist  in  those  words  "  which  will 
be  required  "  is  entirely  put  an  end  to  by  the  6th  clause  of  the 
agreement,  which  says,  that  **  if  they  have  occasion  to  purchase 
for  the  purposes  of  the  said  railway  as  now  marked  and  shown  on 
the  said  plan  hereto  annexed,  or  in  such  other  modilSed  line  as 
may  be  mutually  agreed  upon  between  the  parties  hereto,  any 
farther  or  additional  land  of  Sir  Charles  Taylor  adjoining  to  the 
said  pieces  or  parcels  of  land  agreed  to  be  sold  as  aforesaid,  and 
within  the  limits  of  deviation,  they  are  to  pay  him  £100  an  acre 
for  that "  Therefore  I  take  that  to  be  a  clear  and  distinct  agree- 
ment at  once  to  purchase  for  the  sum  of  £2000  land  amounting  to  • 
twenty  acres,  or  thereabouts,  inclusive,  of  course,  of  a  reasonable 
fraction  more  or  less,  for  the  purpose  of  the  line. 

Then  comes  the  3rd  clause,  upon  which  the  whole  contest  has 
arisen,  and  in  respect  of  which,  in  fact,  the  action  is  brought :  — 

[His  Lordship  read  it  (see  ante,  p.  43)]. 
[•  641]       •  Now,  what  are  the  objections  that  are  raised  to  this  ? 

It  is  said,  Here  you  are  engaging  to  pay  to  Sir  Charles 
Taylor  within  three  months'  time,  whether  you  enter  upon  his 
land  or  not,  whether,  therefore,  you  occasion  him  any  disturbance 
or  not,  this  sum  of  £2000  absolutely.  If,  therefore,  you  do  not 
enter  upon  the  land,  if  you  do  not  take  it  and  purchase  it  and  use 
it,  and  do  not  occasion  him  any  loss  and  damage,  then  you  are 
paying  the  assets  of  the  company  to  him  in  a  manner  which  is  not 
authorised  by  the  Act  for  any  purpose  whatever,  because  you 
acquire  nothing,  and  therefore,  as  the  Act  directs  that  the  assets 
of  the  company  shall  be  solely  applied  to  the  making  of  the  line, 
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you  are  entering  into  an  engagement  by  which  those  assets  will  be 
purely  and  simply  wasted. 

Now,  can  any  one  conceive  such  a  contest  as  that  being  raised  ? 
Look  at  the  length  to  which  it  would  carry  us.  Companies  might 
well,  as  I  venture  to  suggest,  and  indeed  they  generally  do  before 
entering  upon  the  actual  execution  of  their  line,  enter  into  con- 
tracts for  the  .purchase  of  the  land  upon  which  the  line  is  to  be ; 
and  although,  of  course,  it  is  not  generally  done  all  along  the  line 
at  once,  yet  usually  the  line  is  let  out  in  contracts,  and  the  line 
being  let  out  in  contracts  the  mode  of  working  these  contracts  is, 
that  the  proprietors  of  the  lands  through  which  the  railway  is  to 
be  made  are  dealt  with  to  the  extent,  at  all  events,  of  the  contract, 
and  the  land  is  agreed  to  be  purchased  by  the  company  at  an 
agreed  price;  or,  if  the  parties  differ,  the  matter  is  taken  before 
a  jury.  It  might  just  as  well  be  said,  when  the  jury  has  awarded 
the  amount  to  be  paid,  if  the  directors  change  their  minds,  or  from 
want  of  funds  are  unable  to  carry  on  their  works,  there  exists  no 
contract,  and  the  landowner  is  not  to  be  paid,  for  that  then  the 
money  would  all  be  wasted,  as  the  railway  could  not  be  made.  It 
might  be  called  a  wasteful  and  improvident  contract,  and  it  might 
be  said  that  all  these  contracts  must  be  read  as  containing  an  im- 
plied condition  —  "  provided  we  take  and  use  your  land. '  In 
what  condition  would  the  landowners  be  placed  if  that  were  so  ? 
Would  they  enter  into  any  contracts  with  the  directors  of  a  com- 
pany if  those  directors  were  able  to  play  fast  and  loose  in  that 
way,  if  they  were  able  to  say,  **  Should  it  suit  our  purpose  to  take 
and  use  the  land,  we  will  bind  you  down  to  an  engage- 
ment by  *  which  you  shall  have  this  money  for  the  land  [*  642] 
to  be  so  taken  and  used  by  us ;  but  if  from  any  cause  we 
do  not  want  to  take  and  use  the  land,  you  are  not  to  be  paid  for 
it.  *     Could  such  a  contract  ever  be  suggested  or  dreamt  of  ? 

It  does  not  appear  to  me  that  it  makes  the  least  difference  that 
this  third  head  has  reference  to  compensation  for  damage  which  it 
is  said  will  never  be  done  if  the  land  is  not  taken.  The  argu- 
ment applies  just  as  much  to  the  question  of  damage  as  to  the 
question  of  land.  In  all  matters  relating  to  contracts  with  a  land- 
owner, and  taking  land  from  him,  there  are  two  separate  ques- 
tions which  are  distinctly  provided  for  by  the  Lands  Clauses  Act 
and  the  Eailwaya  Clauses  Act,  namely,  there  is  the  taking  of  the 
land  which  has  to  be  paid  for,  and  there  is  the  separate  assess- 
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ment  of  the  damage  which  is  to  be  done  by  the  taking  of  the  land. 
Tliey  are  separate  and  distinct  things.  Although  they  are  to  be 
valued  and  estimated  at  one  time  in  pursuance  of  the  clauses  of 
the  Railways  Act,  yet  they  are  to  be  estimated  under  two  heads : 
the  one  is  consequential  upon  the  other.  You  agree  upon  the 
jirice  of  the  land,  or  you  go  before  a  jury  and  the  jurymen  assess 
the  price  of  the  land,  and  also  assess  the  damages  consequent  on 
t\ui  taking  of  the  land,  or,  if  you  are  minded  to  do  so,  you  agree 
witli  the  landowner  for  the  land,  and,  as  a  necessary  consequence, 
yan  agree  with  him  at  the  same  time  as  to  the  compensation  for 
damage. 

Hut,  my  Lords,  I  need  not  dwell  upon  this  plain  and  obvious 
rrii'iHoning,  which  is  consonant  in  every  way  with  good  sense  with 
r«?gard  to  contracts.  Nobody  ever  heard  that  a  contract  could  be  a 
ofiij-gided  one,  to  be  performed  in  the  event  of  the  purchaser  of  the 
land  having  the  money,  but  to  be  abandoned  if  the  purchaser 
thinks  it  will  not  suit  his  purpose,  to  be,  in  fact,  considered  at 
an  and  as  regards  the  vendor  because  the  purchaser  has  changed 
\iih  mind  and  does  not  wish  to  complete  the  contract.  If  authority 
warti  wanted,  we  have  the  strongest  conceivable  authority  in  the 
(iH.ihion  of  your  Lordships'  House  in  the  case  of  The  Great  Eastern 
tluilway  v.  Hawkes,  5  H.  L  C.  331,  in  which  case  the  engagement 
v/;j«  Ui  pay,  not  within  three  but,  within  eighteen  months.  I 
UiHik,  however,  that  the  time  can  make  no  difference  in  a  subject 
of  this  kind.  That  was  an  engagement  to  pay  within 
(•«'1;j]  eighteen  months  £8000  for  •the  land,  and  £5000  as  a 
compensation  for  personal  annoyance  and  inconvenience 
fiiA  ^;ornpulsory  eviction.  That  is  a  case,  too,  of  specific  perfor- 
fh'Hi'*',  a  very  much  stronger  case  than  this.  Your  Lordships 
fU  hftuitidd  that  although  the  railway  was  not  made,  although, 
n.'  fff^fru,  there  was  neither  the  actual  taking  of  the  land  at  the 
hiij*.,  finr  the  personal  annoyance  and  injury  which  was  contem- 
UtiiMtlf  alill  there  was  the  engagement,  there  was  the  undertaking, 
tHi4  Ui'*  rompany  could  not  evade  its  engagement 

fitiiv  a  Hecond  question  has  been  raised  to-day,  which  was  not, 
t  iJi^rjIi.  raised  or  suggested  in  that  case,  or  in  other  cases  which 
ffmvt^  ijRruirred,  namely,  that  under  the  73rd  clause  of  the  Lands 
tliBumm  Act,  a  tenant  for  life  is  expressly  forbidden  from  taking 
ft^  t*M  */wn  UHG  money  which  may  be  contracted  to  be  paid,  either 
iH  A^^Hi'l'^ration  of  his  not  opposing  a  bill,   or  for  any  special 
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damage  to  be  done  to  himself  with  reference  to  the  severance  of 
the  estate ;  in  other  words,  for  matters  which  do  not  clearly  and 
distinctly  concern  him,  and  him  alone.  The  object  of  that  pro- 
vision is,  that  he  being  placed,  as  the  Act  expressly  places  him, 
in  the  position  of  a  person  capable  of  entering  into  a  contract  with 
the  company,  he  shall  not,  as  between  himself  and  the  remainder- 
man be  put  into  a  situation  of  temptation  whereby  he  may  be 
likely  to  sacrifice  those  who  are  in  remainder.  In  regard  to  such 
a  contract,  they  are,  no  doubt,  in  the  position  of  ccstuis  que  trust 
to  him,  and  he  in  that  of  a  trustee  for  them.  The  intention  of 
the  Act  is,  that  he  shall  not  be  put  into  the  position  of  being 
tempted  to  misappropriate  a  portion  of  the  funds,  or  to  make  a 
colourable  bargain,  merely  for  the  purpose  of  putting  a  sura  of 
money  into  his  own  pocket  But  the  very  expressions  in  the  Act 
show  that  the  Court  of  Chancery  is  to  determine  what  portion  is 
proper  and  right  to  be  assigned  to  him ;  because  part  of  the  money 
paid  may  be  in  respect  of  his  own  personal  grievances.  And  as 
regards  his  legal  position,  he  is  at  law  competent  to  enter  into  a 
contract  for  the  whole  estate,  and  for  the  whole  damage  by  sever- 
ance, and  for  the  withdrawing  of  opposition  as  the  condition  of 
the  contract  that  may  be  entered  into.  But  if  he  does  it,  the 
whole  bargain  shall  be  for  the  benefit  of  the  estate,  and  as  between 
him  and  the  remainderman  it  is  to  be  settled  and  adjusted,  if  they 
cannot  agree,  by  the  power  of  the  Court  of  Chancery.  But 
that  has  nothing  whatever  to  do  with  the  relative  *  posi-  [*644] 
tions  of  himself  and  the  company.  As  between  him  and 
the  company  he  is  perfectly  competent  to  contract ;  and  as  between 
him  and  the  company  the  contract  remains  good  and  valid,  what- 
ever may  be  the  grounds  upon  which  he  seeks  for  payment,  and 
upon  which  he  makes  his  demand. 

Therefore,  my  Lords,  it  seems  to  me  that  the  whole  case  stands 
simply  thus :  The  directors  are,  no  doubt,  distinctly  authorised  to 
buy  this  estate ;  they  are  distinctly  authorised  to  pay  for  severance 
or  damage,  and  injury  that  may  be  done.  Their  Act  gives  them 
full  powers  so  to  do.  They  enter  into  a  contract  with  the  land- 
owner that  this  payment  shall  be  made.  Then  why  should  not 
the  contract  be  carried  into  full  and  complete  efifect  ?  I  can  see  no 
reason  why  it  should  not 

I  confess  I  have  endeavoured  to  follow  the  judgment  of  the 
learned  Judges  in  the  Court  of  Exchequer  Chamber  from  whom  I 
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have  the  misfortune  to  differ  in  this  case.  I  cannot  see  any  force 
in  the  reason  which  they  there  allege,  namely,  that  it  may  pos- 
sibly happen  that  all  this  money  which  these  parties  engaged  to 
pay  may  be  wasted,  because  for  some  reason  or  other  they  do  not 
carry  forward  the  undertaking.  To  hold  that  upon  that  ground 
the  bargain  is  to  be  set  aside  would,  as  it  appears  to  me,  simply 
be  to  hold  that,  in  every  case  as  between  vendor  and  purchaser, 
the  purchaser  might  say  at  a  given  time,  "  I  have  repented  of  my 
bargain,  and  am  desirous  of  being  exonerated  from  it,  and  there- 
fore I  ought  not  to  pay  you  because  I  shall  get  no  consideration 
for  my  money. "  That  would  strike  at  the  root  of  all  contracts 
and  engagements  whatever,  and  the  consequence  would  be  most 
serious  and  mischievous  to  all  railway  companies.  It  would  pre- 
vent at  any  time  their  entering  into  any  bargain  with  landowners ; 
for  no  one  would  be  foolish  enough  to  enter  into  a  bargain  with 
them  if  they  were  to  be  at  liberty  at  any  time  to  say,  *  This  is 
only  to  hold  good  in  case  we  pursue  the  work ;  in  case  we  raise 
the  money  which  we  are  not  yet  authorised  to  raise ;  or  in  case  we 
think  fit  to  take  the  land  which  we  may  have  power  to  take. " 
It  would  be  found  that  railway  companies  would  in  all  cases  be 
compelled  to  go  to  juries,  as  they  would  no  longer  have  the  power 
of   making  bargains  beforehand   with   the  landowners.     I  agree 

with  Mr.  Justice  Willes  in  thinking  that  it  is  inconceiv- 
[*  645]  able  why  companies  *  should  not  have  the  power  to  say, 

**  It  suits  us  to  make  a  bargain,  and  to  pay  you  the  money 
down.  It  suits  us  to  have  the  power  of  entering  upon  your  lands 
at  any  time  without  being  trespassers,  and  to  have  the  power  of 
taking  possession  at  any  moment  without  our  contractors  being 
subjected  to  any  annoyance.  We  wish  to  purchase  that  right; 
and,  therefore,  we  say,  instead  of  entering  upon  your  land  and 
vexing  and  harassing  you  by  the  operations  of  our  workmen,  we 
will  pay  you  in  three  months  after  we  get  our  Act,  and  we  shall 
then  have  it  in  cur  power  at  any  time  we  like  to  enter  upon  the 
land  as  soon  as  we  have  made  that  payment "  Why  should  not 
railway  companies  have  the  power  to  do  that  ?  What  benefit,  on 
the  other  hand,  could  possibly  accrue  to  companies  from  its  being 
held  that  they  might  thus  take  this  unfair  advantage  of  the  oppor- 
tunities aflforded  them  after  entering  into  immediate  bargains? 
And  what  justification  could  your  Lordships'  House,  as  a  Court  of 
Justice,  offer  to  a  purchaser  if  you  were  to  turn  round  upon  him 
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and  say,  "  The  bargain  is  to  be  simply  a  one-sided  bargain  for  the 
benefit  of  the  company,  to  be  carried  into  full  effect  if  the  directors 
please ;  but  not  to  be  of  any  avail  to  the  vendor  if  they  repent  of 
it,  and  wish  to  withdraw  from  it  ? " 

I  think,  my  Lords,  therefore,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  certainly  ought  to  be  reversed. 

Lord  Westbury  :  — 

My  Lords,  this  case  was  very  ably  and  very  ingeniously  argued 
by  the  learned  counsel  for  the  defendants  in  error,  but  really  it  is 
impossible  for  any  one  who  rightly  apprehends  the  meaning  of  the 
term  ultr^  vires  to  entertain  any  reasonable  doubt  upon  the 
matter.  In  the  first  place,  the  bona  fides  of  this  agreement  is  not 
even  attempted  to  be  disputed.  We  must  take  it  to  have  been 
really  and  truly  that  which  it  purports  and  is  expressed  to  be.  It 
is  an  agreement  to  arise  and  to  take  effect  upon  the  passing  of  the 
bill  then  before  Parliament.  That  was  quite  right.  On  the  pass- 
ing of  the  bill  the  agreement  arose  and  became  operative.  It  is 
therefore  to  be  regarded  by  virtue  of  that  stipulation  as  if  it  had 
been  de  facto  made  after  the  passing  of  that  bill. 

The  agreement  contains  three  main  provisions :  one  is, 
that  *  the  company  engages  that  it  will  make  the  line,  [*  646] 
and  carry  the  line  through  the  lands  of  the  appellant.  It 
then  contracts  to  purchase  part  of  the  appellant's  lands  to  the 
extent  of  twenty  acres,  and  to  pay  for  those  lands  £2000.  And, 
in  the  third  place,  it  engages  to  pay  the  appellant  £2000  for  his 
eventual  injury  and  damage  by  severance.  That  is  a  compendious 
description  of  the  purposes  mentioned  in  the  third  clause  of  the 
agreement. 

Now,  are  these  things  within  the  powers  given  by  the  Act  of 
Parliament  ? '  Unquestionably  they  are,  every  one  of  them.  Every 
one  of  them  is  precisely  what  the  company  has  the  power  of  doing 
by  virtue  of  the  authority  contained  in  the  Act 

A  great  deal  of  difficulty  arises  in  these  cases  from  wandering 
away  from  the  case  we  have  to  determine  into  a  thousand  and  one 
other  cases  which  have  been  decided.  Many  of  these  decided 
cases  arose  upon  conditional  agreements  —  agreements  prefaced  by 
an  "if  *  —  **  if  "  the  company  shall  make  the  line  —  **  if  "  the 
company  shall  require  the  land.  If  an  agreement  of  that  kind  is 
in  terms  made  conditional,  of  course  the  agreement  does  not  arise 
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or  have  any  kind  of  operation  until  the  precedent  condition  has 
been  performed.  There  is  nothing,  whatever,  of  that  kind  in  this 
agreement,  but  it  is  an  absolute  agreement  Neither  can  it  be 
said  that  it  is  impliedly  dependent  upon  the  company  making  the 
line.  Not  that  such  an  implication  could  properly  be  raised, 
but  even  the  possibility  of  resorting  to  it  is  excluded  here  by  the 
first  term  of  the  agreement,  which  binds  the  company  to  make  the 
Una  The  importance  of  that  stipulation  is  this,  that  it  shows 
that  the  company  did  not  intend  to  import  any  condition  or  any 
future  possibility  into  the  terms  of  the  stipulation. 

But  then  we  come  to  this  point,  which  is  the  only  point  upon 
which  it  was  possible  to  hang  an  argument ;  can  it  be  contended 
that  directors  of  a  railway  company  can  never,  before  they  com- 
mence their  works,  enter  into  an  agreement  to  take  land  unless 
they  make  that  agreement  conditional  upon  the  land  being 
required  ?  If  such  a  proposition  can  be  maintained,  then  undoubt- 
edly it  is  unnecessary  to  inquire  whether  the  agreement  is  in 
terms  conditional  or  not,  for  the  Act  of  Parliament  would  then 
disable  them  from  entering  into  any  but  conditional  agreements. 

Now  is  there  any  trace  of  any  such  enactment  in  the 
[•  647]  Acts  of  •  Parliament?  Nothing  of  the  kind.  The  land- 
owner is  empowered,  and  the  directors  are  empowered,  to 
enter  into  a  private  agreement  without  resorting  to  compulsory 
purchase.  No  time  is  stipulated  for  the  making  of  that  agree- 
ment It  is  not  incumbent  upon  the  directors  to  wait  and  see 
what  they  may  require  when  their  line  reaches  a  particular  point 
of  the  lands  of  the  individual  with  whom  they  have  to  deal,  but 
they  are  at  perfect  liberty  by  the  Act  of  Parliament  to  anticipate 
the  making  of  the  line  and  to  enter  into  agreements  accordingly, 
so  long  as  the  agreements  affect  a  matter  which  comes  clearly 
within  the  scope  of  their  powers,  and  the  lands  are  property  which 
they  are  clearly  empowered  and  authorised  to  take  for  the  pur- 
poses of  the  railway.  As  it  has  been  pointed  out  most  conclu- 
sively by  my  noble  and  learned  friend  on  the  woolsack,  it  would 
be  most  mischievous  to  railway  companies  themselves  if  we  were 
to  construe  Acts  of  Parliament  as  giving  them  only  conditional 
aijd  contingent  powers ;  it  would  at  once  put  an  end  to  the  possi- 
lility  of  their  dealing  advantageously  and  effectively  with  land- 
owDirrs.  If  they  could  enter  only  into  conditional  agreements, 
tv^rv  landowner  would  wait  until  the  railway  approached  his 
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land  He  would  then  have  the  directors  at  this  disadvantage,  that 
unless  they  yielded  to  his  terms  they  would  be  unable  to  go  on 
with  their  undertaking.  It  would  therefore  be  a  very  unhappy 
thing  for  railway  companies  if,  by  our  interpretation  of  the  Act, 
we  were  to  adopt  what  has  been  contended  for,  namely,  that  the 
directors  are  not  authorised  to  enter  into  any  agreements  but  such 
as  they  shall  hereafter  be  enabled  to  perform  by  making  the  rail- 
way for  which  the  agreements  refer. 

But,  then,  is  the  i^reement  tUtrA  vires  because  it  is  not  in 
terms  conditional?  That  I  have  dealt  witL  Then  is  it  ultrit 
vires  because  it  makes  the  directors  bound  to  pay  the  money  with- 
out any  reference  to  the  particular  source  from  which  that  money 
is  to  be  derived  1  It  has  been  supposed  in  the  Court  below  that  it 
must  involve  a  breach  of  trust  on  the  part  of  the  directors,  and  it 
has  been  put  thus :  —  The  directors  are  bound  to  pay  the  money, 
consequently,  if  they  are  unable  to  raise  capital  under  the  new 
Act  of  Parliament,  they  will  be  compelled  to  pay  the  money  out  of 
the  capital  under  the  old  Act  of  Parliament,  and  that  will  be  a 
breach  of  trust  Accordingly,  it  has  been  supposed  that 
by  reason  *  of  the  possibility  of  such  a  breach  of  trust  the  [*  648] 
agreement  is  incompetent  from  the  commencement  to  the 
conclusion. 

Now,  it  is  impossible  to  imagine  any  greater  misapprehension 
than  that  First  of  all,  we  are  not  at  liberty  to  entertain  the 
hypothesis  that  the  directors  will  have  to  resort  to  any  other  funds 
than  the  funds  which  they  are  enabled  to  raise  under  the  Act  of 
Parliament,  by  virtue  of  the  powers  of  which  this  agreement  was 
made.  I  asked,  particularly,  whether  it  was  suggested  that  the 
capital  had  not  been  raised,  or  that  it  could  not  be  raised,  or  that 
it  had  been  raised  and  had  been  found  insufficient  No  answer 
was  given  to  that  except  that  no  such  case  had  arisen.  Well, 
would  it  not  be  a  most  ridiculous  thing,  if  I  found  directors  em- 
powered to  take  land,  and  empowered  to  raise  money  to  pay  for 
that  land,  and  if  it  is  not  suggested  to  the  Court  that  they  could 
not  raise  the  money,  and  would  be  unable  to  obtain  the  money, 
would  it  not,  I  say,  be  ridiculous  in  that  state  of  things  to  sup- 
pose that  an  agreement  which  the  directors  had  entered  into  was 
lUtrd  vires  because,  by  possibility,  they  might  not  be  able  legiti- 
mately to  raise  the  money  to  pay  for  it  It  would  stop  all  rail- 
way companies  in  all  their  transactions,  for  there  is  not  a  company, 
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I  suppose,  that  has  not  in  the  course  of  time  added  some  new 
undertaking  to  the  old  one,  and  then  it  may  or  it  may  not  have 
funds  specially  applicable  to  the  new  undertaking.  But  if  it  is 
authorised  to  add  the  new  undertaking  to  the  old  undertaking,  it 
is  then  authorised  to  apply  to  the  new  that  which  was  previously 
applicable  to  the  old  undertaking;  for  if  the  new  be  made  part  of 
the  old,  that  which  might  originally  be  applied  to  the  old,  may 
now  be  applied  to  the  collective  subjects  constituted  of  the  two 
things,  namely,  the  old  undertaking  and  the  additional  one. 

Under  this  particular  Act  of  Parliament  there  is  no  pretext  for 
talking  of  a  breach  of  trust  or  want  of  powers.  The  old  company, 
being  an  existing  company,  is  authorised  by  the  Act  of  Parliament 
to  add  to  its  existing  undertaking  a  new  specific  and  extended 
line  of  railway ;  and  the  new  and  extended  portion  becomes  part 
of  the  original  undertaking.  The  directors  are  authorised,  also, 
to  raise  new  capital.  And  the  new  capital  is  to  be  added  to  the 
old  capital.  There  can  be  no  pretext,  therefore,  for  saying  that  if 
the  directors  entered  into  a  contract  of  the  kind  which 
[*  649]  you  find  here  before  the  *  new  capital  was  raised,  it  would 
be  beyond  their  powers  or  would  be  a  breach  of  trust  But 
they  entered  into  the  agreement  having  regard  to  their  power  of 
raising  money,  and  we  have  no  right  to  assume  that  that  power 
will  not  now  be  effectually  exercised  upon  that  hypothesis. 
Therefore  we  have  no  right  whatever  to  assume  that  the  directors 
may  be  driven  to  dedicate  to  the  purposes  of  this  agreement  any 
other  funds  than  those  that  may  be  legitimately  raised  under  the 
powers  given  to  them  for  that  purpose.  The  whole  thing  is  mere 
imagination  about  the  agreement  being  vitrdb  vires,  and  about  the 
company  committing  a  breach  of  trust  It  proceeds  only  from  a 
want  of  more  accurately  understanding  the  meaning  of  terms  and 
the  rules  by  which^hey  are  applied. 

Then  to  that  must  be  added  another  extraordinary  illusion.  It 
was  argued  in  the  Court  below,  that  inasmuch  as  the  agreement 
in  the  3rd  section  is  in  terms  for  the  payment  of  the  £2000  to  Sir 
Charles  Taylor,  therefore  the  money  was  to  be  put  into  his  pocket 
to  the  disinheritance  of  the  persons  entitled  to  the  corpus  of  the 
estate;  and  that  the  railway  directors  would  render  themselves 
liable  to  another  claim  on  the  part  of  the  persons  entitled  to  the 
inheritance.  That  is  an  utter  confusion  with  respect  to  the  pro- 
visions introduced  for  the  purpose  of  protecting  persons  entitled  to 
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remainder  against  the  tenant  for  life,  and  which  apply  only  to 
parties  standing  in  that  position  or  relation.  I  say  it  is  a  con- 
fusion to  apply  these  provisions  to  the  contract  as  between  the 
tenant  for  life  and  the  railway  company.  The  tenant  for  life  is 
perfectly  authorised  to  enter  into  the  agreement,  stipulating  that 
so  much  money  shall  be  paid  for  the  damage  by  severance ;  but 
the  money,  if  received  by  him,  is  received  upon  trust  for  the 
benefit  of  himself  and  the  parties  entitled  to  the  inheritance, 
which  trust  and  the  mode  of  executing  it  are  defined  by  the  Act 
of  Parliament.  This  has  no  application  to  the  railway  company. 
The  directors,  if  well  advised,  will  take  care  to  have  the  money 
stipulated  to  be  paid  to  the  tenant  for  life  paid  into  the  Court  of 
Chancery.  The  payment  into  the  Court  of  Chancery,  under  the 
Act  of  Parliament,  will  be  a  fulfilment  of  the  agreement  to  pay 
the  tenapt  for  life.  This  is  only  another  instance  of  misconcep- 
tion of  the  nature  of  the  provisions  applicable  to  this  subject; 
these  provisions  in  effect  applying  only  as  between  the 
parties  entitled  ♦  to  the  inheritance,  and  not  at  all  affect-  [♦  650] 
ing  the  contract  as  between  the  tenant  for  life  and  the 
company.  I  regret  that  Sir  Charles  Taylor  has  been  put  to  the 
necessity  of  coming  here  to  correct  this  misapprehension.  The 
case  is  an  extremely  clear  one,  and  I  am  clearly  of  opinion,  with 
my  noble  and  learned  friend,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  must  be  reversed,  and  judgment  entered  for 
the  plaintiff  in  the  original  action. 

Lord  CoLONSAY  entirely  concurred. 

Jvdgment  of  the  Court  of  ExcheqiLer  Chamber  reversed,  and 
ordered  to  he  entered  for  the  plaintiff  in  the  original  action. 
Lords'  Journals,  1st  July,  1870. 

ENGLISH  NOTES. 

The  above  decision  does  not  necessarily  apply  to  the  case  of  a  bill  in 
Parliament  promoted  by  persons  not  already  incorporated  as  a  com- 
pany for  a  railway  or  other  public  undertaking.  In  the  Scotch  case 
of  the  Caledonian,  &c.  Railway  Co,  v.  Walker  (H.  L.  1856),  1  Pater- 
son's  Sc.  App.  462,  an  agreement  was  made  between  the  magistrates  of 
the  burgh  of  Helensburgh  and  the  "Committee  of  Management"  of  a 
projected  railway  company  in  the  agreement  called  "  the  Caledonian 
&  Dumbartonshire  Railway  Company,"  by  which  the  committee  pur- 
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ported  to  bind  the  railway  company  (inter  alia)  to  defray  the  expenses 
of  the  magistrates  in  applying  for  and  procuring  an  Act  of  Parliament 
for  powers  to  improve  the  harbour,  &c.  In  the  ensuing  session  the 
magistrates  obtained  their  Act  for  improving  the  harbour;  and  the 
bill  promoted  by  the  committee  passed  into  an  Act  incorporating  the 
railway  company  by  the  name  of  *'  The  Caledonian  &  Dumbartonshire 
Railway  Co."  The  railway  company  did  not  carry  out  their  part  of 
the  agreement,  and  the  magistrates  brought  their  action  for  relief  in 
the  nature  of  specific  performance.  The  Court  of  Session  held  the 
agreement  binding  on  the  railway  company,  relying  upon  certain  de- 
cisions of  Lord  CoTTENHAM.  The  House  of  Lords  reversed  this  decis- 
ion. Lord  Cranworth  (Lord  Chancellor),  in  advising  the  House, 
threw  great  doubt  upon  the  principle  of  those  decisions  of  Lord  Cot- 
tbnuam;  and  further  showed  that  even  if,  in  accordance  with  those 
decisions,  the  principle  were  admitted  that  a  railway  company  is 
bound  by  the  contract  of  its  promoters,  within  the  powers  of  the  incor- 
porating statute,  the  agreement  in  question,  as  to  the  paying  expenses 
connected  with  the  improvement  of  the  harbour,  was  ultra  vires  of  the 
Act  itself,  and  could  not,  in  any  case,  be  binding  on  the  railway 
company. 

Where  application  is  made  for  powers  under  the  Railways  Con- 
struction Facilities  Act,  1864  (27  &  28  Vict.  c.  121),  the  power  of  the 
promoters  to  bind  the  company  is  expressly  provided  for  by  sect.  30, 
as  follows: — "Contracts  relative  to  the  purchase  or  taking  of  lauds 
for  the  railway,  entered  into  by  promoters  before  the  incorporation  of 
the  company  by  the  certificate,  shall  be  as  binding  on  the  company  as 
if  they  had  been  entered  into  by  the  company/' 

AMERICAN  NOTES. 

The  principal  case  is  cited  in  New  Haven  ff  Northampton  Co,  v.  Hayden,  107 
Massachusetts,  525.  In  that  case  an  extension  of  plaintiffs'  railroad  was  pro- 
posed, and  defendants  undertook  to  secure  subscriptions  to  the  stock  of  the 
company  to  a  certain  amount,  and  to  secure  the  right  of  way  for  the  extension 
of  the  railroad,  free  of  expense  to  the  company,  and  to  obtain  the  legislation 
needful  to  carry  out  the  proposed  plan.  The  company  accepted  the  proposal, 
having  at  the  time  no  authority  to  extend  its  railroad,  but  subsequently 
obtained  authority  from  the  Legislature.  Defeudants  failed  to  secure  the 
right  of  way  and  were  held  liable  in  an  action  of  contract,  the  Court  deciding 
that  the  agreement  was  lawful.  Ames,  J.,  said:  "  It  is  true  that,  at  the  date 
of  this  transaction,  the  plaintiffs  had  no  authority  to  extend  their  railroad 
farther  north  than  Northampton,  and  if  their  contract  had  been  simply  to  do 
what  they  had  no  legal  capacity  or  right  to  do,  it  would  have  been  wholly 
void.  But  this  is  not  the  true  interpretation  of  the  contract.  It  was  a  part 
of  the  defendants*  proposition,  to  obtain  from  the  Legislature  of  the  common- 
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wealth  a  statute  for  the  purpose  of  remoTing  this  difficulty.  ...  It  was  in 
substance  an  agreement  to  do  something  not  at  that  time  legal,  but  which  the 
passing  of  an  expected  statute  would  render  legal;  and  both  parties  must  have 
understood  that,  if  the  sanction  of  the  Legislature  should  be  withheld,  the 
contract  would  not  go  iuto  effect.  The  contract  does  not  import  that  the 
plaintifiFs  bound  themselves  to  construct  the  road  at  all  events  and  without 
Legislative  authority." 

In  Sussex  R.  Co.  v.  Motris  jr  Essex  R,  Co,,  4  C.  E.  Green  (N.  J.  Eq.),  13, 
a  contract  made  by  a  railroad,  relating  to  business  **  upon  any  future  exten- 
sions or  branches,"  was  held  valid  as  to  future  extensions,  not  then  authonzed 
but  subsequently  allowed  by  the  Legislature. 

See  Superi;isar8  v.  Wisconsin  Central  R.  Co.y  121  Massachusetts,  4<S0,  471, 
472. 


No.  6.— STOEER  v.  GEE  AT  WESTERN  RAILWAY  CO. 

(1842.) 

No.  7.  — ATTORNEY-GENERAL  v.    MID-KENT   RAILWAY 
CO.    AND   SOUTH  EASTERN   RAILWAY  CO. 

(1867.) 

RULE. 

The  Court  will  enforce  specific  performance  of  a  definite 
agreement  by  a  railway  company  for  accommodation  works, 
forming  a  consideration  for  the  withdrawal  of  opposition  to 
their  application  to  Parliament  for  the  special  Act. 

Storer  v.  Great  Western  Bailway  Co. 

2  Younge  &  CoUjer,  4S>54. 

Railway  Company.  —  Agreement  in  Consideration  of  withdrawing  Opposition.  — 
Specific  Performance. 

This  Court  has  jurisdiction  to  enforce  the  specific  performance  of  a  [48] 
contract  by  a  defendant  to  do  defined  work  upon  his  property,  in  the 
performance  of  which  the  plaintiff  has  a  material  interest,  and  which  is  not 
capable  of  adequate  compensation  in  damages. 

The  plaintiff  was  the  owner  of  a  mansion-house  and  pleasure 
grounds,  and  lands  adjoining. 

The  defendants  had  obtained  power,  under  certain  Acts  of 
Parliament,  to  construct  a  railway  from  London  to  Bristol,  but 
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desiring  to  deviate  from  the  line  to  which,  by  those  Acts,  they 
were  restricted,  gave  notice  of  an  intended  application  to  Parlia- 
ment for  another  Act  to  authorise  such  deviation,  and  to  carry 
their  railway  across  certain  specified  lands,  amongst  which  were 
the  plaintiff's  pleasure  grounds  and  lands. 

The  plaintiff  gave  the  company  notice  of  his  intention  to  oppose 
their  application.  A  treaty  was  afterwards  entered  into  between 
the  parties,  and  on  the  faith  of  the  agreement,  which  was  the 
result  of  that  treaty,  he  withdrew  his  opposition.  The  bill  was 
passed  accordingly,  the  defendants  constructed  their  railway  across 
the  plaintiff's  pleasure  grounds  and  lands,  and  the  public  had  ever 

since  used  it 
[•  49]  *  The  agreemeent  was  under  seal,  dated  the  24th  of  April, 
1837,  and  made  between  the  defendants,  Messrs.  Gibbs, 
Gower,  &  Fenwick,  thereof,  the  directors  of  the  company,  on 
behalf  of  the  company,  of  the  one  part,  and  the  plaintiff  of  the 
other  part  By  this  agreement  the  plaintiff  agreed  to  withdraw 
his  opposition  to  the  defendants'  bill,  and  the  defendants  agreed 
to  purchase  so  much  land  as  was  necessary  for  their  purposes,  at  a 
price  named,  and  to  construct  and  forever  thereafter  maintain  one 
neat  archway,  sufficient  to  permit  a  loaded  carriage  of  hay  to  pass 
under  the  archway,  at  such  place  as  the  plaintiff,  his  heirs  and 
assigns,  should  think  most  convenient  in  his  pleasure  grounds, 
and  should  form  and  complete  the  approaches  to  such  archway. 

The  agreement  not  having  been  performed  with  respect  to  the 
construction  of  the  archway  and  its  approaches,  the  present  bill 
was  filed  to  enforce  the  specific  performance  of  the  agreement  in 
that  particular. 

Mr.  Wigram  and  Mr.  Bazalgette  for  the  plaintiff.  —  The  Court 
has  jurisdiction  to  decree  the  specific  performance  of  an  agreement 
to  build ;  and  though  in  the  case  of  erecting  a  house  there  may 
possibly  be  some  difficulty  on  this  head,  there  can  be  no  such 
difficulty  where  relief  in  specie  is  the  only  substantial  relief,  and 
the  only  relief  prayed.  Allen  v.  Harding,  2  Eq.  Cas.  Ab.  17; 
Holt  V.  Holt,  2  Vem.  322,  1  Ch.  Ca.  190.  In  Citt/  of  London  v, 
Nash,  3  Atk  512,  the  Court  entertained  the  jurisdiction;  but, 
under  the  circumstances  of  that  case,  gave  relief  by  way  of  inquiry 
of  damages  before  a  jury.  Specific  performance  of  a  contract 
to  build  a  house  was  decreed  in  Pembroke  v.  Thorpe,  3  Swan. 
437,  n.     In  another  case,  Moseley  v.  Virgin,  3  Ves.  184,  the  bill 
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•  was  dismissed ;  but  the  Court  there  said,  **  If  the  transac-  [*  50] 
tion  and  agreement  (to  build)  is  in  its  nature  defined,  per- 
haps there  would  not  be  much  difficulty  to  decree  specific  per- 
formance. "     In  Franklyn  v.  Tuton,  5  Mad.  469,  relief  was  given 
upon  the  same  principle. 

The  rule  to  be  derived  from  all  the  cases  is  this  —  that  where, 
from  the  nature  of  the  relief  asked,  performance  in  specie  will 
alone  answer  the  justice  of  the  case,  there  it  is  gitmted.  It  may 
be  conceded  that  the  authorities  also  show  that  the  Court  will  not 
give  such  relief  where  performance  in  specie  is  not  necessary. 
Errington  v.  Aynesly,  2  Bro.  C.  C.  342,  Flint  v.  Brandon,  8  Ves. 
162.  Here,  however,  such  necessity  exists.  The  company  is 
seised  in  fee  of  the  soil  on  which  the  archway  is  contracted  to  be 
built,  and  the  plaintiff  cannot  go  upon  their  soil.  It  was  only 
upon  a  consideration  of  these  principles  that  relief  was  not  given 
in  Lucas  v.  Comerford,  3  Bro.  C.  C.  166,  1  Ves.  Jr.  235,  and  8 
Sim.  499.  In  Lane  v.  Newdigaie,  10  Ves.  192,  an  order  specifi- 
cally to  repair  was  refused,  but  the  object  was  effected  by  a  nega- 
tive injunction.  Bankin  v.  JSuskisson,  4  Sim.  13 ;  Whittaker  v. 
ffowe,  3  Beav.  383. 

If  the  Court  should  decree  specific  performance  it  will  also  grant 
an  injunction  against  using  the  railway  in  the  meantime ;  so  as 
effectually  to  secure  to  the  plaintiff  the  relief  prayed.  It  is  not 
material  that  the  injunction  has  not  been  prayed  for.  The  plain- 
tiff's case  is  shortly  this :  that  he  cannot  go  upon  the  defendants' 
soil  to  construct  the  archway,  and  no  amount  of  damages  will 
compensate  him. 

Mr.  Cooper,  Mr.  Stevens,  and  Mr.  Osborne,  for  the  com- 
pany. —  *As  to  the  alleged  jurisdiction  to  decree  the  specific  [*  51] 
performance  of  a  contract  of  this  nature,  it  is  submitted 
that,  where  the  building  has  not  been  commenced  and  does  not 
exist,  the  Court  will  not  interfere,  but  leave  the  party  to  a  more 
fitting  remedy  at  law.  In  the  case  of  a  contract  to  build  a  square, 
if  one  house  were  in  course  of  building  the  Court  might  interfere. 
So,  if  the  company  were  in  this  case  building  the  archway  in  a 
way  differing  from  the  agreement  of  1837.  The  exercise  of  this 
ancient  jurisdiction  may  be  traced  from  the  Tear  Books.  In  Lord 
Habdwicke's  time,  the  remedy  by  action  on  the  case  became 
more  common,  and  as  that  action  could  be  applied  to  these  con- 
tracts, there  was  less  occasion  for  the  interference  of  this  Court 


62  RAILWAYS   AND  OTHEK  PUBLIC  UNDERTAKIKGS. 

Ho.  6.  —  Storer  t.  Great  Wettem  By.  Co.,  8  T.  &  C.  51,  IS. 

In  this  case  we  submit  that  the  plaintiff's  whole  remedy  is  at 
law. 

The  case  of  Allen  v.  Harding  does  not  assist  the  plaintiff's 
aigument;  the  ground  of  decision  there  being  that  the  contract 
was  for  the  benefit  of  the  church.  The  most  material  case  for  the 
plaintiff  is  that  of  Pembroke  v.  Thorpe,  which  was  in  the  nature  of 
a  case  for  a  partition.  That,  however,  was  special  in  its  circum- 
stances. Besides,  Lord  Hardwicke,  in  reconsidering  the  ques- 
tion, seven  years  afterwards,  in  The  City  of  London  v.  Nash, 
changed  his  opinion.  In  Franklyn  v.  Tuton  the  decree  was  unop- 
posed. [The  Vice-Chancellor.  —  That  is  important  ]  It  was 
the  case  of  a  building  erected  at  variance  with  a  plan,  and  comes 
within  the  distinction  for  which  we  contend.  Moseley  v.  Virgin 
was  a  case  of  waste.  In  later  times  the  Court  has  refused  to 
interfere.  In  Errington  v.  Aynesly  the  Court  declined  to  order 
specific  performance,  because  money  was  an  adequate  compensa- 
tion. In  Lucas  v.  Comerford,  Lord  Thurlow,  having  had  occa- 
sion to  consider  the  doctrine,  said  there  could  not  be  a  decree  to 
rebuild,  as  he  could  no  more  undertake  the  conduct  of  a 
[•  52]  rebuilding  than  of  repairs.  *  No  dictum  of  Lord  Eldon  to 
the  contrary  can  be  found. 

The  Court  has  always  repudiated  a  jurisdiction  to  enforce  a 
covenant  to  repair.  If  there  were  jurisdiction  to  decree  the  mak- 
ing an  archway,  or  building  a  house,  why  not  also  to  decree  the 
digging  a  well  or  papering  a  room  ?  If  any  such  jurisdiction  exist, 
the  absence  of  modern  decrees  is  remarkable.  In  Flint  v.  Brandon 
the  decree  of  specific  performance  was  refused.  There  are  other 
authorities:  Booth  v.  Pollard,  4  Y.  &  C.  61,  where  several  cases 
were  cited;  and  the  cases  collected  in  a  note  to  3  Swan.  437. 
ly^rd  Henley  (Eden  on  Injun.  26)  and  Mr.  Justice  Story  (2  Eq. 
J  uj,  ih  23)  also  collect  the  authorities,  and  the  conclusion  appears 
to  be  that  the  Court  has  no  such  jurisdiction.  The  performance 
iii  thin  agreement  is  so  difficult  as  almost  to  be  impossible. 

TKci  Vice-Chancellor.  —  If  the  thing  be  reasonably  possible  it 
Hiunl  U  done.  The  difficulty  and  expense  of  performing  the  con- 
ifhi%  ilu  not  necessarily  form  an  objection.  In  a  case,  I  think,  of 
DnJi  Brighton  Railway,  before  Lord  Cottenham,  it  was  shown  that 
|}ii*  y.tyiUHVi  of  making  a  road  would  be  very  great  and  burden- 
mmn  ^  l/«it  his  Lordship  did  not  accede  to  that  reasoning.     I  have 
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no  doubt  that  this  work  ought  to  be  done ;  the  only  question  is, 
whether  it  can  be  enforced  on  these  pleadings,  but  I  am  clear  that 
under  some  shape  of  the  pleadings  it  can  be  enforced. 

Mr.  Cooper  then  stated  that  the  directors,  being  trustees,  could 
not  consent  to  a  decree ;  but,  as  the  Vice-chancellor  had  inti- 
mated his  opinion,  the  defendants  would  submit  to  such  a  decree 
as  the  Court  might  make. 

*  The  Vice-Chancellor.  —  The  course  of  the  argument  [*  53] 
and  the  intimation  of  the  defendants'  counsel  render  it  unne- 
cessary for  me  to  give  that  further  consideration  to  the  authorities 
and  points  in  difference  which,  if  the  case  were  still  adversely 
contested,  I  should  have  done.  Consistently  with  the  principle 
of  the  case  of  Flint  v.  Brandon,  with  which  I  agree,  it  is  compe- 
tent to  this  Court  to  interfere  to  enforce  the  specific  performance 
of  a  contract  by  a  defendant  to  do  defined  work  upon  his  property, 
in  the  performance  of  which  the  plaintiff  has  a  material  interest, 
and  which  is  not  capable  of  adequate  compensation  in  damages. 
The  defendants  having  purchased  land  intersecting  the  plaintiff's 
land,  contracted  to  make  a  communication  for  carriages,  through 
the  land  thus  acquired  by  them,  for  the  plaintiff,  from  one  side 
10  the  other.  The  defendants  have  acquired  property  under  that 
contract,  and  its  performance  is  now  resisted ;  for  what  reason  it 
does  not  on  the  pleadings  plainly  appear.  Damages  would  not  be 
an  adequate  compensation.  In  my  opinion,  the  plaintiff  has  a 
right  to  specific  performance,  and  it  is  competent  to  this  Court  to 
say  that  the  work  shall  be  properly  done.  The  company  seem  to 
think  that  the  Court  might  deal  more  leniently  with  them  than  a 
jury ;  in  that  they  are  probably  right,  for  this  would  possibly  be  a 
case  for  very  heavy  damages.  There  is  no  difficulty  in  enforcing 
such  a  decree.  The  Court  has  to  order  the  thing  to  be  done,  and 
then  it  is  a  question  capable  of  solution  whether  the  order  has 
been  obeyed.  The  company  is  bound  to  perform  the  agreement ; 
hut,  on  the  other  hand,  the  plaintiff  must  give  the  company  every 
facility  for  making  the  approaches,  and  must  put  them,  as  I  under- 
stand he  undertakes  to  do,  into  possession  of  the  land  necessary 
for  such  approaches.  Though  this  is  not  a  judgmeht  after  all  the 
deliberation  which,  under  other  circumstances,  I  should 
have  bestowed  on  *the  case;  yet  my  present  opinion  is  [*54] 
clearly  as  I  have  stated. 
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Declare  that  the  defendants,  the  company,  are  bound  to  con- 
struct and  forever  hereafter  to  maintain  one  neat  archway  sufficient 
to  permit  a  loaded  carriage  of  hay  to  pass  under  the  railway,  at 
such  place  as  the  plaintiff  shall  think  most  convenient  in  his 
pleasure  grounds,  and  to  form  and  complete  the  approaches  to 
such  archway.  Let  the  plaintiff  point  out  such  place  within  a 
reasonable  time,  with  liberty  to  the  defendants  to  apply  to  this 
Court  in  case  of  refusal  by  the  plaintiff  to  afford  them  all  reason- 
able assistance  in  his  power  fdr  such  work  or  otherwise,  and  with 
liberty  to  the  plaintiff  to  apply  in  case  of  delay  by  the  defendants 
or  otherwise.  The  company  to  pay  all  costs  of  this  suit,  includ- 
ing the  costs  of  the  other  defendants.  Let  the  other  defendants, 
on  consent  of  the  plaintiff  and  the  defendants,  the  comptmy,  be 
now  dismissed. 


Attorney-General  v.  Hid-Xent  Railway  Company  and  South  Eastern 
Railway  Company. 

L.  R.  3  Ch.  100-105  (8.  c.  16  W.  R.  258). 

[100]  Mandatory  Injunction.  —  Statutory   Obligation.  —  Railway  Company,  — 
Defence  of  Public  Convenience, 

A  local  board  of  health  withdrew  its  opposition  to  a  railway  bill  upon  the 
insertion  in  the  Act  of  a  clause  providing  that  no  bridge  carrying  a  road  over 
the  railway  within  their  district  should  have  an  approach  with  a  slope  of  more 
than  1  in  30.  The  making  a  slope  of  1  in  30  required  an  encroachment  on  the 
land  of  a  person  who  obtained  an  injunction  to  prevent  such  encroachment,  and 
the  company  thereupon  made  a  bridge  with  a  slope  of  1  in  20 :  — 

Held  (reversing  the  decision  of  Stuart,  V.-C),  that  the  company  must  not 
have  a  bridge  with  a  slope  of  more  than  1  in  30,  and  that  it  was  no  answer  to 
say  that  this  requisition  could  not  be  complied  with  without  stopping  the 
railway. 

The  principles  of  the  Court  as  to  granting  mandatory  injunctions  considered, 
with  reference  to  the  difference  between  cases  of  nuisance  and  cases  of  contract, 
and  to  the  suit  being  by  an  individual  or  by  the  Attorney-General 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart 
dismissing  the  information. 

In  1862  the  Mid-Kent  Kail  way  Company  applied  for  an  Act 
for  making  a  railway  to  Addiscombe,  and  were  opposed  by  the 
Croydon  Local  Board  of  Health,  which  only  withdrew  its  opposi- 
tion upon  the  following  clause  being  inserted  in  the  Act  (The 
Mid-Kent  (Addiscombe)  Railway  Act,  1862) :  — 
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12.  "  Every  bridge  to  be  erected  by  the  company  for  carrying 
a  road  over  the  railway,  and  the  approaches  thereto,  in  the  parish 
of  Croydon,  shall  have  a  clear  space  between  the  fences  of  the 
same  of  not  less  than  30  feet,  and  the  ascent  to  such  bridges  shall 
not  exceed  1  in  30.  * 

In  the  year  1863  the  company  proceeded  to  carry  a  road  in  the 
parish  of  Croydon,  leading  from  the  Black  Horse  towards  Nor- 
wood, over  the  railway,  by  means  of  a  bridge  constructed  with 
approaches  according  to  sect  12  of  the  Act  In  raising  the  road 
they  made  an  embankment  which  encroached  upon  a  strip  of  land 
at  the  side  of  the  road  which,  as  it  turned  out,  was  not  delineated 
in  the  plans  or  described  in  the  books  of  reference.  A  Mr.  Teevan, 
the  owner  of  this  land,  filed  a  bill  for  an  injunction  to 
restrain  the  company  *  from  interfering  with  it,  and  an  [*  101] 
injunction  was  granted  on  the  3rd  of  July,  1863. 

The  company  thereupon  shortened  the  embankment  so  as  not  to 
interfere  with  Mr.  Teevan 's  ground.  This  necessitated  an  in- 
crease of  inclination,  to  what  extent  was  disputed,  but  the  defend- 
ants admitted  the  slope  to  be  as  much  as  1  in  20. 

On  the  23rd  of  October,  1863,  the  clerk  of  the  board  of  health 
wrote  to  the  solicitors  of  the  Mid-Kent  Railway  Company  requir- 
ing them  to  alter  the  slopes,  so  as  to  make  them  conformable  to 
the  Act  The  solicitors  of  the  company  acknowledged  the  receipt 
of  this  letter,  but  made  no  farther  reply.  During  the  next 
twelve  months  six  more  letters  were  written  by  the  board  to  the 
solicitors  of  the  company,  in  one  of  which  a  suggestion  was  made 
as  to  the  company  coming  to  an  arrangement  with  Mr.  Teevan. 
No  answer  was  returned  till  the  28th  of  October,  1864,  when  a 
letter  was  written  by  the  solicitors  of  the  company  stating,  in 
effect,  their  willingness  to  make  the  alteration  if  an  arrangement 
with  Mr.  Teevan  as  to  his  ground  could  be  carried  into  effect ;  and 
in  subsequent  letters  they  stated  that  they  could  not  make  the 
alteration,  as  Mr.  Teevan  insisted  on  his  injunction,  and  would 
not  allow  his  ground  to  be  interfered  with. 

By  an  Act  of  1864  an  agreement  made  in  May,  1863,  for  an 
amalgamation  of  the  Mid-Kent  Railway  Company  with  the  South 
Eastern  Railway  Company  was  confirmed. 

In  March,  1865,  the  information  was  filed  at  the  relation  of 
the  clerk  of  the  local  board  of  health,  and  on  the  21st  of  June, 
1866,  was  dismissed  without  costs  by  Vice-Chancellor  Stuart. 

VOL.  XXII.  —  6 
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Mr.  Bacon,  Q.  C. ,  and  Mr.  W.  W.  Cooper,  for  the  appellant :  — 

The  company  must  be  held  to  their  bargain,  and  the  difl&culty 
and  expense  of  making  the  alteration,  and  the  possible  inconven- 
ience to  the  public  who  use  the  railway,  are  no  answer.  Raphael 
V.  Thames  Valley  Railway  Company,  L  R  2  Ch.  147. 

Mr.  Dickinson,  Q.  C,  and  Mr.  Phear,  for  the  South  Eastern 
Eailway  Company :  — 

The  injury  is  too  trifling  to  induce  the  Court  to  grant  a 
[*  102]  mandatory  *  injunction  when  the  work  has  been  completed. 
Durell  V.  Fritchard,  L  B.  1  Ch.  244 

[The  Lord  Justice  Bolt.  —  A  distinction  has  been  drawn  be- 
tween cases  of  nuisance  and  cases  of  contract.  Rochdale  Canal 
Company  v.  King,  2  Sim.  (N.  S.)  78.] 

There  is  a  suflBicient  remedy  at  law  by  m^ndamiLs:  Reg.  v. 
London  and  Birmingham  Railway  Company,  1  Bail.  Cas.  317; 
Reg.  V.  Manchester  and  Leeds  Railway  Company,  1  Bail.  Cas. 
5^3 ;  so  the  case  should  be  left  to  law. 

[The  Lord  Justice  (Lord  Cairns).  —  The  aigument  usually 
has  been,  that  a  case  is  one  where  damages  are  a  sufficient  remedy, 
and  that,  therefore,  it  should  be  left  to  law.  ] 

There  has  been  great  delay. 

[The  Lord  Justice  (Lord  Cairns).  —  Delay  appears  more  im- 
portant where  what  is  complained  of  is  a  mere  encroachment,  to 
which  the  party  aggrieved  may  not  care  to  object,  than  in  a  case 
of  breach  of  contract,  where  the  views  of  the  other  party  are 
known  from  the  terms  of  the  contract] 

What  the  Court  is  asked  to  do  here  is  what  it  has  never  done, 
—  to  decree  specific  performance  of  an  obligation  imposed  by 
statute.  The  proper  remedy  in  such  case  is  by  mandamus; 
specific  performance  being  granted  only  where  there  is  not  an  ade- 
quate remedy  at  law.  The  case  of  Attorney-General  v.  Sheffield 
Gas  Consumers^  Company,  3  D.  M.  &  G.  304,  shows  the  prin- 
ciples of  Courts  of  equity  as  to  cases  of  this  nature.  What  the 
defendants  are  asked  to  do  is  an  impossibility. 

[The  Lord  Justice  (Lord  Cairns).  —  You  can  alter  the  levels 
of  your  line,  or  apply  for  parliamentary  powers  to  acquire  fresh 
laud.  ] 

L^jrd  Cairns,  L.  J. :  — 

We  are  asked  to  dismiss  this  appeal  on  the  ground  that  the 
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iDJury  complained  of  is  trifling.  I  think  the  bare  statement  of 
the  facts  shows  the  injury  not  to  be  trifling,  but  the  case  of  the 
informant  is  rendered  much  stronger  if  we  consider  that 
under  the  •  Kailways  Clauses  Act,  1845,  the  approach  [•  103] 
could  have  been  made  with  any  inclination  not  greater 
than  1  in  20,  and  that  the  Legislature,  by  a  special  clause,  pro- 
vided that,  in  the  present  case,  it  should  not  exceed  1  in  30. 
Parliament,  therefore,  must  have  considered  that  the  general 
Act  did  not,  in  the  circumstances  of  this  case,  give  sufficient  pro- 
tection, and  I  think,  accordingly,  that  the  defendants  have  vio- 
lated not  only  the  letter  but  the  spirit  of  the  special  enactment 

It  was  pressed  upon  us  that  tliere  was  a  sufficient  remedy  at 
law  by  mandamus,  and  that  where  there  is  a  sufficient  remedy  at 
law  this  Court  does  not  interfere  by  way  of  injunction.  It  is  true 
that  in  many  cases  where  the  injury  has  been  trifling,  where  there 
has  been  improper  delay,  or  where  the  injury  is  transitory,  this 
Court  has  left  the  complainant  to  his  remedy  at  law.  That  was 
on  the  ground  that  there  were  two  concurrent  remedies,  an  action 
for  damages  and  a  suit  for  an  injunction,  and  that  damages  would 
meet  the  justice  of  the  case.  Here  the  argument  is,  that  the 
Attomey-Greneral  could  obtain  from  a  Court  of  law  a  mandamus 
having  the  same  effect  as  a  mandatory  injunction,  and  that  we  are 
to  refuse  to  interfere  in  a  case  where  the  Court  clearly  has  juris- 
diction, merely  because  the  same  relief  can  be  had  in  another 
Court 

As  regards  delay,  the  board  of  health,  as  it  appears  to  me,  have 
shown  that  they  were  not  willing  to  embark  in  litigation  if  they 
could  avoid  it,  but  have  not  been  guilty  of  any  such  delay  as  can 
prejudice  their  rights. 

It  was  urged  before  us  that  the  decree  in  Mr.  Teevan's  suit 
makes  it  impossible  for  the  company  to  do  what  is  asked.  That 
is  a  matter  with  which  the  Attorney -General  has  nothing  to  do. 
Mr.  Teevan  has  obtained  an  injunction  to  prevent  the  company 
from  trespassing  on  his  land.  The  company  may  come  to  terms 
with  him  if  they  can;  but  if  they  cannot,  and  are  unable  to 
comply  with  the  Act  without  closing  their  railway,  much  as  such 
a  result  may  be  to  be  regretted,  they  must  close  it 

Sir  John  Bolt,  L  J. :  — 

I  am  of  the  same  opinion.     I  have  seldom  seen  a. case  showing 
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more  forcibly  the  necessity  of  compelling  railway  com- 
[*  104]  panics  to  *  keep  within  their  powers.  They  have  important 
powers  and  duties,  and  are  entitled  to  every  consideration 
when  they  are  acting  within  their  powers ;  but  it  is  most  impor- 
tant that  they  should  not  be  allowed  to  exceed  thenL  In  the 
present  case  repeated  letters  were  written,  asking  the  company  to 
do  what  it  was  their  duty  to  do.  They  take  no  notice  of  them  for 
months,  and  when,  at  last,  they  send  a  reply,  they  treat  their 
obligations  as  depending  upon  the  question  whether  they  can 
come  to  an  arrangement  with  Mr.  Teevan,  as  if  the  dispute  were 
only  between  him  and  them. 

It  was  contended  on  behalf  of  the  appellants  that  we  were  to 
look  at  this  merely  as  a  case  of  nuisance,  and  that  it  was  disposed 
of  by  Durell  v.  PrUchard,  L  R  1  Ch.  244  The  Lords  Justices 
never  intended  to  lay  down  in  that  case  that  nothing  was  to  be 
looked  to  but  the  amount  of  damage ;  even  if  the  case  were  one 
merely  of  nuisance  all  the  circumstances  must  be  taken  into  con- 
sideration. But  there  is  a  manifest  distinction  between  cases 
depending  on  nuisance  and  those  depending  on  contracL  It  is 
shown  by  the  case  of  the  Bochdale  Canal  Company  v.  King^  2 
Sim.  (N.  S.)  78,  and  many  other  authorities,  that  where  there  is 
a  contract,  the  Court  cannot  attach  the  same  importance  to  the 
question  whether  the  damage  is  serious  or  not,  as  it  does  in  mere 
cases  of  nuisance,  but  that  the  main  point  is  whether  the  contract 
has  been  broken. 

It  was  said,  however,  that  here,  although  there  was  a  contract, 
yet,  as  the  injury  was  small  and  the  works  complete,  the  remedy 
was  only  at  law.  I  doubt  whether  the  injury  is  small.  I  am 
disposed  to  consider  it  substantial,  and  I  do  not  think  the  case 
one  that  ought  to  be  left  to  law  on  the  ground  that  damages  are 
an  adequate  remedy.  Assuming  that  there  is  a  complete  remedy 
at  law,  by  mandamus^  that  does  not  oust  the  jurisdiction  of  a 
Court  of  equity,  even  where  a  subject  is  suing  for  his  individual 
rights.  Here  the  Attorney-General  is  suing  in  a  matter  of  public 
interest,  and  it  is  a  question  whether  he  is  not  entitled  to  elect  in 
which  Court  he  will  sue.  This  question  was  raised  in  Attorney^ 
General  v.  Brown^  1  Swanst.  265,  though  not  formally  decided. 

Upon  the  whole,  the  case  appears  to  me  to  b^  one  in 
[*  105]  which  the  *  railway  company  must  be  restrained  from  keep- 
ing the  approach  in  a  state  not  according  to  the  Act 
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They  say  that  it  is  impossible  for  them  to  make  it  conformable  to 
the  Act,  inasmuch  as  it  cannot  be  so  made  without  using  l^d 
which  they  have  no  power  to  taka  That  is  a  difl&culty  which 
they  must  get  over  as  they  best  can,  but  it  furnishes  no  answer  to 
the  information.  A  decree  must  be  made  according  to  the  prayer 
of  the  information,  with  cost& 

Mr.  Bacon  asked  for  the  costs  of  the  appeal,  but  the  Court 
declined  to  give  them. 

ENGLISH  NOTES. 

The  decision  in  Storer  v.  Great  Western  Railway  Co.  was  followed 
by  James,  V.-C.,  in  WiUotk.  v.  Fitmess  Railway  Co.  (1870),  L.  B.  9 
£q.  28,  39  L.  J.  Ch.  199  where  the  learned  YigetChancellob  said  that 
where  the  company  has  had  the  benefit  of  the  agreement,  the  Court 
would  struggle  against  any  attempt  by  them  to  evade  performance; 
and  that  —  the  question  being  the  execution  of  certain  accommodation 
works  — -  the  Court  would,  if  necessary,  permit  the  plaintiff  to  do  the 
work  at  the  expense  of  the  company. 

Both  decisions  {Storer  y.  Cheai  Western  Railway  Co.  and  Wilson 
V.  Fumess  Railway  Co.)  were  followed  by  Bacon,  V.-C,  in  Chreene  v. 
West  Cheshire  Railway  Co.  (1871),  L.  R,  13  Eq.  44,  41  L.  J.  Ch. 
17,  25  L.  T.  409,  20  W.  R.  64^  where  the  Court  decreed  specific  per- 
formance by  the  railway  company  of  their  agreement  to  make  a  siding 
in  consideration  of  the  withdrawal  of  opposition  to  a  biD  in  Parliament 
promoted  by  them; 

AlCERICAN  NOTES. 

The  Storer  case  is  cited  in  a  note  on  the  specific  performance  of  railroad 
eoDstmction  oontraots,  in  4  Am.  &  £ng.  Dec.  in  £q.  071.  See  also  2  Story, 
Equity  Jorkprudeoce,  18th  ed.  a.  721  a. 
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No.  8.  — EEX  V.   PEASE  AND  OTHEES. 
(K.  B,  1832.) 

No.  9.  — METROPOLITAN  ASYLUM  DISTRICT 
MANAGERS  v.  HILL 

(H.  L.  1881.) 

No.  10.  — LONDON,  BRIGHTON,  AND  SOUTH  COAST 

RAILWAY  COMPANY  v.  TRUMAN. 

(H.  L.  1885.) 

No.  11.  — CANADLAJf  PACIFIC  RAILWAY  COMPANY   . 

V.  PARKE.    ; 

,  (p.  c.  1899.)  • 

RULE.      . 

Where,  by  an  Act  of  the  Legislature,  persons  are  author- 
jHod  and  empowered  for  a  public  purpose  to  acquire  land 
within  certain  limits  and  to  use  it  in  a  certain  way,  and 
th(J  pcjrHons  authorised  have  hona  fide  acted  under  the 
p()W(jr»,  it  may  be  presumed  that  a  duty  lay  upon  them 
HO  to  not,  and  they  are  excused,  although  the  exercise  of 
ih«  powers  necessarily  involves  what  would  amount  to 
a  niilwinro  at  common  law. 

Hut  where  the  statute  is  merely  permissive,  —  a  con- 
^iTiiotion  which  is  aided  by  the  circumstance  that  no  limits 
/U'M  itHNlKnod,  to  the  site,  or  that  no  general  public  purpose 
U  IntnrMliid  to  bo  served,  —  the  exercise  of  the  powers  so  as 
|,o  iWiWiUs  a  nuinanco  is  not  presumed  to  be  authorised. 
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4  Barn.  &  Adol.  30-42  (38  B.  R.  207). 

Railway  Company,  —  Nuisance  authorised  by  Statute, 

By  an  Act  reciting  that  a  railway  between  certain  points  would  be  of  [30] 
gieat  publie  utility,  and  would  materially  assist  the  agricultural  interest 
and  the  general  traffic  of  the  country,  power  was  given  to  a  company  to  make 
such  railway,  according  to  a  plan  deposited  with  the  clerk  of  the  peace,  from 
which  they  were  not  to  deviate  more  than  100  yards.  By  a  subsequent  Act  the 
company,  or  persons  authorised  by  them,  wei-e  empowered  to  use  locomotive 
engines  upon  the  railway. 

The  railway  was  made  parallel  and  adjacent  to  an  ancient  highway,  and  in 
some  places  came  within  five  yards  of  it  It  did  not  appear  whether  or  not  the 
line  could  have  been  made,  in  those  instances,  to  pass  at  a  greater  distance. 
The  locomotive  engines  on  the  railway  frightened  the  horses  of  persons  using 
the  highway  as  a  carriage  road.  Ou  indictment  against  the  company  for  a 
nuisance :  — 

Heldy  that  this  interference  with  the  rights  of  the  public  must  be  taken  to 
have  been  contemplated  and  sanctioned  by  the  Legislature,  since  the  words  of 
the  statute  authorising  the  use  of  the  engines  were  unqualified;  and  the  public 
benefit  derived  from  the  railway  (whether  it  would  have  excused  the  alleged 
nuisance  at  common  law  or  not)  showed  at  least  that  there  was  nothing  unrea- 
sonable in  a  clause  of  an  Act  of  Parliament  giving  such  unqualified  authority. 

Indictment  stated  that  before  and  at  the  time,  &c. ,  there  was  a 
certain  King's  highway,  in  the  parish  of  Stockton-upon-Tees  in 
the  county  of  Durham,  leading  from  Stockton  to  Yarm,  used  by 
the  King's  subjects  with  horses,  carriages,  &c. ;  and  that  during 
all  the  time  aforesaid,  there  was  in  the  same  parish  an  iron  rail- 
way and  tramroad,  leading  from  the  river  Tees  near  the  southwest 
end  of  the  town  of  Stockton  towards  and  unto  Wilton  Park  col- 
liery, which  railway  was  raised  to  a  great  height,  to  wit,  five 
feet,  higher  than  the  said  highway,  and  was  parallel  and  adjacent 
to  a  part  of  the  same,  in  the  parish,  &c. ,  of  the  length,  &c. ,  and 
breadth,  &c.,  between  Stockton  and  Yarm  aforesaid.  And  that 
the  defendants  on,  &c.,  and  on  divers  other  days,  &a,  set  up  and 
placed  on  the  said  railway  so  parallel  and  adjacent,  &c. ,  divers, 
to  wit,  ten  locomotive  engines  to  be  worked  and  propelled  by 
steam  along  the  said  railway,  together  with  divers,  to  wit,  &c. , 
furnaces  and  stoves  on  each  of  the  said  days  and  times  employed 
in  working  and  propelling  the  said  engines  by  steam ;  and  did  on 
the  said  days,  &a,  use  the  said  engines  so  worked  and  propelled 
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by  steam,  and  the  said  furnaces  and  stoves  respectively  so  em- 
ployed in  working  and  propelling  the  same  by  steam ;  and 
[*31]  did  *on,  &c.,  put,  place,  and  bum  in  the  said  engines  so 
worked,  &c.,  and  in  the  said  furnaces  and  stoves  so  em- 
ployed in  working,  &c. ,  parallel  and  adjacent  to  such  part  of  the 
said  highway,  divers  large  quantities  of  coke,  coal,  charcoal, 
wood,  &c.,  close  to  the  said  part  of  the  said  highway,  and  thereby 
corrupted  the  air  and  caused  noisome  smokes,  &a  ;  and  that  they 
did  on  the  said  days,  &c. ,  attach  to  each  of  the  said  engines  a 
great  number,  to  wit,  the  number  of  twenty-six,  of  waggons  loaded 
with  coal,  and  unlawfully  caused  the  said  engines  so  worked  by 
steam,  with  the  said  waggons  so  loaded  with  coal,  attached  thereto, 
to  move  along  the  said  part  of  the  said  railway  so  raised,  &c.,  and 
parallel,  &c.,  for  a  great  length  of  way,  to  wit,  one  mile,  with 
great  noise,  force,  and  violence ;  and  did  then  and  there  with  the 
said  engines,  furnaces,  and  stoves,  and  the  fires  burning  therein  as 
aforesaid,  exhibit  terrific  and  alarming  appearances,  and  make 
divers  loud  explosions,  shocks,  and  noises,  whereby  it  became 
dangerous  for  the  subjects  of  this  realm  to  go,  return,  pass,  and 
repass  on,  through,  over,  and  along  the  said  common  highway, 
near  to,  parallel,  and  adjacent  to  the  said  railway  and  tramroad ; 
to  the  great  terror,  &c. ,  and  common  nuisance  of  all  the  liege 
subjects  then  and  there  going,  returning,  &a,  with  their  horses, 
carts,  and  carriages,  in,  through,  and  along  the  said  part  of  the 
said  highway  so  parallel,  &a  There  were  several  other  counts, 
dividing  and  generalising  the  statement  Plea  not  guilty.  The 
indictment  was  tried  at  the  Yorkshire  Lent  Assizes,  1832,  by  a 
jury  of  that  county  (on  a  suggestion  that  an  impartial  trial  could 
not  be  had  in  the  county  of  Durham),  before  Paeke,  J.,  and  a 
special  verdict  was  found. 

The  verdict  described  the  respective  situations  of  the 
[*  32]  *  highway  and  of  the  railway  or  tramroad  as  mentioned  in 
the  indictment,  adding,  that  the  latter  was  constructed 
under  and  by  virtue  of  the  Acts  of  Parliament  after  mentioned, 
or  one  of  them.  It  also  stated  that  the  railway,  which  was  adja- 
cent and  parallel  to  the  highway  for  more  than  a  mile  between 
Stockton  and  Yarm,  was  separated  from  it  only  by  a  low  hedge, 
except  in  some  places  where  there  were  small  plantations;  and 
that  in  many  places  the  two  roads  were  not  more  than  five  yards 
apart.     That  the  defendants  (under  the  authority  of  the  Stockton 
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and  Darlington  Railway  Company)  did  put  upon  the  said  railway, 
so  being  parallel,  &c.,  six  locomotiye  engines  worked  by  steam, 
for  the  purpose  of  drawing  coal-waggons  thereon,  which  engines 
(under  the  direction  of  the  defendants)  travelled  on  the  said  rail- 
way, drawing  coal-waggons,  by  night  and  day,  and,  when  so  travel- 
ling, emitted  great  quantities  of  smoke  and  steam,  and  made  a 
great  noise,  and  by  their  appearance  and  noise  alarmed  the  horses 
of  many  of  the  King's  subjects  when  travelling  along  the  said 
highway,  and  thereby  occasioned  many  accidents,  and  impeded 
and  annoyed  his  Majesty's  subjects  in  passing  and  repassing  along 
the  highway  with  their  horses  and  carriages.  But  the  verdict 
went  on  to  state,  "  That  the  locomotive  engines  were  of  the  best 
construction  known  at  the  time  when  they  were  constructed,  and 
that  the  said  defendants  used  due  care  and  diligence  in  the  man- 
agement of  them,  and  from  time  to  time  adopted  such  improve- 
ments as  had  been  discovered  in  the  erection  and  management  of 
locomotive  engines  worked  by  steam;  and  that  the  said  defend- 
ants used  the  said  engines  as  aforesaid  for  the  pin^ose  of  facilitat- 
ing, and  did  thereby  facilitate  the  transport  and  carriage  of 
coals  and  other  *  goods  upon  the  said  railway  and  tramroad,  [*  33] 
and  that  the  public  obtained  coals  cheaper  and  much  better 
by  the  use  of  the  locomotive  engines,  but  that  many  coal-waggons 
are  drawn  on  the  railroad  by  horses.  *  It  was  further  stated  that 
by  the  statute  1  &  2  Geo.  IV.  a  xliv.,  certain  persons  were 
united  into  a  company,  and  created  a  corporation,  under  the  name 
of  The  Stockton  and  Darlington  Railway  Company,  for  the  pur- 
pose of  making  and  maintaining  a  railway  or  tramroad  from  the 
river  Tees  at  Stockton  to  Witton  Park  colliery,  with  several 
branches  therefrom,  all  in  the  county  of  Durham.  And  that  by 
another  statute,  4  Geo.  IV.  c.  xxxiii.  (which  was  stated  in  the 
title  to  be  made  for  the  purpose  of  enabling  the  said  company  to 
vary  the  line  of  their  railway  and  of  some  of  its  branches  and  to 
make  an  additional  branch,  and  of  altering  and  enlarging  the 
powers  of  the  former  Act),  it  was  enacted,  in  sect  8 :  "  That  it 
shall  and  may  be  lawful  for  the  said  company,  or  any  person  or 
persons  authorised  or  permitted  by  them,  from  and  after  the 
passing  of  this  Act,  to  make  and  erect  such  and  so  many  locomo- 
tive or  moveable  engines  as  the  said  company  shall  from  time  to 
time  think  proper  and  expedient,  and  to  use  and  employ  the  same 
in  or  upon  the  said  railways  or  tramroads,  or  any  of  them,  by  the 
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said  lecited  Act,  and  this  Act  directed  or  authorised  to  be  made, 
for  the  purpose  of  facilitating  the  transport,  conveyance,  and  car- 
riage of  goods,  merchandise,  and  other  articles  and  things  upon 
and  along  the  same  roads ;  and  also  of  passengers. "  ^  Hie  verdict 
found  that  some  of  the  defendants  were  members,  and  the  rest 
servants,  of  the  company.     This  case  was  aigued  in  last  Trinity 

Term.^ 
[*  34]  ♦  Cresswell,  for  the  crown.  —  The  company  were  not  justi- 
fied in  using  the  locomotive  engines,  as  ihej  have,  to  the 
detriment  of  the  public.  The  statutes  under  which  they  act  did 
not  oblige  them  to  come  within  so  short  a  distance  of  the  high- 
way; for  by  1  &  2  Geo.  IV.  c.  xliv.,  s.  7,  it  is  enacted,  that 
the  company  in  making  their  railroads  shall  not  deviate  more 
than  100  yards  from  the  course  or  direction  laid  down  in  the  map 
or  plan  deposited  with  the  clerk  of  the  peace,  and  referred  to  in 
sect  6;  they  might,  therefore,  have  deviated  to  an  extent  not 
exceeding  100  yards,  and  by  so  doing  they  could  have  gone  far 
enough  from  the  highway  to  avoid  endangering  the  public.  They 
must  contend,  on  the  other  hand,  that  they  have  a  right  to  do  all 
that  the  letter  of  the  statute  authorises,  however  prejudicial  to 
the  public,  and  although  not  necessary  to  their  undertaking ;  for 
it  was  not  necessary  that  their  railroad  should  approach,  in  parts, 
within  five  yards  of  the  highway,  or  be  separated  from  it  only  by 
a  low  hedge.  Plowden,  in  commenting  upon  Eyston  v.  Sivdd, 
Plowd.  465,'  says,  "  It  is  not  the  words  of  the  law,  but  the 
internal  sense  of  it,  that  makes  the  law ;  and  our  law,  like  all 
others,  consists  of  two  parts,  viz.,  of  body  and  soul;  the  letter  of 
the  law  is  the  body  of  the  law,  and  the  sense  and  reason  of  the 
law  is  the  soul."  The  restraint,  if  the  Act  is  of  a  restraining 
nature  (as  in  Eyston  v.  Studd,  Tlowd.  463),  or,  if  it  be  an  enab- 
ling Act,  the  power  is  not  to  be  extended  against  common  right 
and  reason ;  but  the  operation  of  the  statute,  if  opposed  to  these, 
must  be  controlled  by  the  common  law.  Thus  it  is  laid  down  in 
Dr.  Bonham's  Case,  8  Co.  Eep.  118  b,  that  if  an  Act  of  Par- 
[*  35]  liament  gives  the  lord  of  a  *  manor  conusance  of  all  pleas 
within  his  manor,  he  shall  not  have  conusance  where  he 

1  Locomotive  engines  were  not  men-         *  See  aho  Stowel  y.  Lord  ZovchfTlowd, 
tioned  in  the  former  Act.  363. 

2  Before    Lord  Tektebdkn,   Ch.   J., 
LiTTLEDALB,  FxRKE,  and  Tadnton,  JJ. 


B.  a  VOL.  XXII.]       S15CT,  11.  —  STATUTOBY  POWERS.  75 

Ko.  8.— Sa  ▼.  Peaie  tad  othan,  4  Bun.  &  Adol.  S6,  86. 

himself  is  party.  In  Emanuel  v.  Constable,  3  Euss.  436,  where 
the  question  was  upon  the  statute  25  Geo.  II.  c.  6,  s.  1^  which 
enacts  that  **  if  any  ip«tson  shall  attest  any  will  or  codicil,  to 
whom  any  devise,  legacy,  &c. ,  shall  be  thereby  made,  such  devise, 
l^acy,  &c. ,  shall  be  void  as  to  him ; "  the  Master  of  the  Eolls, 
referring  to  the  intention  and  not  the  letter  of  the  statute,  held 
that  it  did  not  extend  to  wills  of  personalty ;  and  the  same  point 
was  ruled,  upon  the  same  principle,  in  Brett  v.  Brett,  3  Adams's 
Eep.  210.  These  last  were  cases  upon  a  public  Act :  the  statutes 
in  question  here  are,  in  their  nature,  private.  Such  statutes 
have,  in  modem  cases,  been  considered  as  agreements  between  the 
adventurers  and  the  public,  or  a  portion  of  it  Lord  Hardwicke 
says,  in  Hornby  v.  HovMiteh,  1  T.  R  93,  n.,  that  private  Acts  of 
Parliament,  introduced  only  for  the  settlement  of  particular 
estates,  ought  to  be  considered  only  as  common  conveyances,  and 
directed  by  the  same  rules  of  law,  and  therefore  cannot  be  taken 
to  extend  as  a  discharge  of  any  person's  right  not  mentioned. 
Now  the  present  statutes  provide  only  for  the  rights  of  the  adven- 
turers, the  landowners  over  whose  property  the  railroad  passes, 
and  the  portion  of  the  public  who  may  use  it.  By  1  &  2  Geo. 
IV.  c.  Ixiv.,  s.  1,  it  is  enacted  that  the  proprietors  shall  exe- 
cute the  powers  thereby  granted,  doing  as  little  damage  as  may 
be,  and  making  full  satisfaction,  as  after  mentioned,'  to  the  owners 
of,  and  all  persons  interested  in,  any  lands  or  hereditaments  which 
shall  be  taken,  used,  removed,  diverted,  or  injured,  for  all  damages 
to  be  by  them  sustained  in  or  by  the  execution  of  the  said 
powers ;  and  sects.  16  ♦  and  23  provide  for  the  making  of  [♦  36] 
such  compensation.  If  it  had  been  intended  that  the  general 
rights  of  the  public  should  be  taken  away  by  this  Act,  it  may  be 
presumed  the  Legislature  would  also  have  provided  some  compen- 
sation for  them ;  but  they  have  none.  It  cannot  be  said  that  the 
companyi  having  bought  the  land  for  the  railway,  might  have  used 
what  engines  they  pleased  upon  it  without  an  Act  of  Parliament 
At  the  time  when  the  first  statute  passed  there  were  no  locomotive 
engines.  Without  a  special  provision  by  a  new  Act  they  would 
have  been  a  nuisance  to  the  public  (who,  by  the  1  &  2  Geo.  IV. 
a  xliv.,  s.  81,  were  authorised  to  use  the  railway  with  car- 
riages and  horses  on  the  conditions  there  prescribed),  and  perhaps 
also  to  the  proprietors  of  the  adjoining  lands  and  housea  The 
statute  4  Geo.  IV.  c.  xxxiii. ,  was  therefore  necessary  to  give  the 
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company  power,  as  against  those  landowners,  and  that  part  of 
the  public,  to  use  locomotive  engines ;  it  does  not  follow  that  the 
rights  of  the  public  in  general  are  concluded  by  the  Act  In  Bex 
V.  Sir  John  Morris,  1  R  &  Ad.  441,  a  local  Act  enabled  proprie- 
tors of  any  lands,  &a,  to  make  railways  through  such  lands,  and 
across  and  along  any  road  or  roads  to  communicate  with  the  rail- 
way of  a  certain  company ;  and  there  Pabke,  J. ,  observed  that, 
supposing  this  clause  to  be  taken  alone,  it  must  at  least  be  under- 
stood with  the  limitation  that,  where  a  railway  was  laid  upon 
another  road,  sufBcient  space  must  be  left,  independently  of  it,  for 
the  public  to  pass.  That  case  shows  that  where  a  privilege  is 
bestowed  on  private  adventurers,  which  may  contravene  the  right 
of  the  public,  it  must  (though  given  in  unqualified  terms)  be 
exercised  under  such  limitations  as  not  to  take  away  the  public 

right 
[*37]       *F.  Pollock,  contriL — The  construction  of  a  statute  is 

like  that  of  any  other  instrument:  the  question  is,  what 
was  meant  ?  and  the  nature  of  the  statute  ought  to  make  no  dififer- 
ence,  if  the  meaning  be  plain.  The  rule  given  in  Bac.  Abr. 
Statute  L  6  (from  Plowd.  467),  is  to  suppose  the  law-maker 
present,  and  to  be  asked  what  he  intended ;  and  then  to  give  such 
an  answer  aef  he,  being  an  upright  and  reasonable  man,  might 
have  been  expected  to  give.  The  statutes  in  question  here  are  not 
analogous  to  the  Acts  for  settling  property,  which  have  been 
compared  to  private  agreements.  The  enterprise  in  this  case  is 
private ;  but  it  is  one  in  which  the  public  are  largely  interested. 
Like  Waterloo  Bridge,  or  the  London  Docks,  it  has  a  mixed 
object :  profit  to  the  adventurers,  and  public  benefit  The  London 
DfX5ks  were  established  by  private  funds,  but  were  subsidiary  to 
ft  material  improvement  in  the  collection  of  the  revenue ;  and  a 
monojjoly  was  therefore  given  to  the  company.  The  principle  in 
such  ctmiH  is,  that  some  public  benefit  is  to  be  sacrificed  to  the 
ffrmtar  public  benefit  derived  from  the  undertaking.  What  that 
in  in  the  present  case,  is  shown  by  the  recital  of  1  &  2  Geo.  IV. 
a  xliv,*     It  has  been  argued  that  these  Acts  provide  no  compen- 

I  'ntit  prwimble  recite*  that  the  pro-  Darlington,  and  the  town  and  port  of 

f«riM,/1  railway  and  branchea  from  it  wiU  Stockton,  and  towards  and  into  the  North 

(1  ftl  tff'iat  public  otlllty,  by  facilitating  Riding  of  the  county  of  York;  and  alfo 

i\m  #o^*.yan«j  of  coal,  iron,  lime.  corn,  the  conveyance  of  merchandiM)  and  other 

mZi  ,Aimr(u,mmMt\eB,  from  the  interior  commodities  from  the  said  port  and  town 

r^li^  ruuly  of  Pttrhia  to  the  town  of  of  Stockton  to  the  said  town  of  Darlings 
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sation  to  the  public  for  the  rights  alleged  to  be  taken  from 
*  them,  and  therefore  that  the  intention  cannot  have  been  [*  38] 
to  take  away  those  rights.  But  the  claims  of  the  public 
were  undoubtedly  taken  into  consideration  when  the  Act  passed, 
and  it  must  have  been  thought  that  the  general  convenience  to  be 
expected  was  compensation  enough.  Direct  compensation  is  never 
given  to  the  public  by  such  Acts;  for  instance,  in  the  common 
clause  in  Turnpike  Acts,  enabling  the  trustees  to  take  materials 
from  the  waste,  no  indemnity  is  provided  for  what  is  so  taken. 
[Lord  Tentebdbn,  Ch.  J.  —  That  is  not  so  in  all  cases,  and  it  ought 
not  to  be  in  any ;  for  the  undertakers  of  roads  are  enabled  in  this 
way  to  take  property  from  many  individuals  without  paying.] 
They  and  the  public  are  benefited  by  the  road  being  made  at  a  less 
expense.  There  are  many  acts  done  on  public  roads  which  might 
be  considered  nuisances  but  for  the  necessity  of  doing  them  in  the 
ordinary  use  of  the  roads ;  as  stopping  to  take  up  and  set  down 
goods.  Other  things  which  might  at  a  former  period  have  been 
thought  nuisances,  become  tolerable  from  the  altered  habits  of 
society.  A  new  kind  of  carriage,  as  an  omnibus,  may  at  first 
alarm  horses  travelling  on  the  road;  but  it  comes  into  common 
use,  and  they  grow  accustomed  to  it  The  use  of  a  high  road  by 
the  different  parties  interested  in  it,  is  a  continual  balance  of  con- 
veniences and  inconveniences.  That  a  public  right  may  be  sacri- 
ficed in  consideration  of  a  benefit  by  which  the  public  receive 
compensation,  is  a  doctrine  fully  recognised  in  Bex  v.  Eussell,  6 
R  &  C.  566  (30  R  R  432),  though  perhaps  that  case  must  not 
be  altogether  relied  upon,  as  the  Lord  Chief  Justice  differed  in 
opinion  from  the  other  Judges.  [Lord  Tenterden,  Ch.  J.  — 
It  has  the  ♦  authority  of  a  decision  of  this  Court]  It  may  [♦  39] 
be  said  here,  that  the  parties  receiving  benefit  from  the  use 
of  the  railroad  are  not  the  same  with  those  inconvenienced  by  the 
alleged  nuisance ;  but  this  is  too  narrow  a  view  of  the  case :  the 
public  at  large  are  to  be  considered,  and  they  are  benefited  by 
the  general  facilities  and  advantages  given  to  the  commerce  of 
this  district  At  least  there  is  no  improbability  in  supposing 
that  the  Legislature  took  this  view  of  the  subject  in  framing  the 
Act     It  is  suggested  that  the  clause  authorising  the  employment 

ton^andinto  the  interior  of  the  said  connty  traffic  of  that  part  of  the  country,  and 
of  Durham ;  and  wijl  materiaUy  aamst  the  tend  to  the  improvement  of  the  estates 
■gticoltiml  interest,  MwaUaa  the  general    in  the  yidnitjr  of  the  said  railways. 
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in  Rex  v.  Rusadl,  6  B.  &  C.  566  (30  R  B.  432),  that  a  nuisance 
was  excusable  on  that  principle  at  common  law ;  and  whether  that 
be  the  law  or  not,  at  least  it  is  clear  that  an  express  pjovision  of 
the  Legislature,  having  that  effect,  cannot  be  unreasonable. 

It  is  true  that  the  same  object,  that  of  giving  one  part  of  the 
public  the  benefit  of  the  use  of  these  engines,  might  have  been 
effected  without  the  same  injury  to  the  other  part  using  the  road, 
if  the  Act  had  imposed  on  the  company  the  obligation  of  erecting 
a  sufficient  fence  or  screen,  at  their  own  cost;  or  had  provided 
that  the  line  of  road  should  be  different  at  that  place ;  but  it  is  by 
no  means  necessary  to  imply  such  an  obligation  in  order  to  make 
the  clause  reasonable  and  consistent,  for  it  has  been  shown  to  be 
so  without  it ;  and  it  is  natural  to  suppose  that  if  such  a  condition 
had  been  intended  it  would  have  been  particularly  expressed. 

For  these  reasons,  we  think  that  the  defendants  were  justified 
under  the  above-mentioned  section  of  the  4  Geo.  lY. ,  and  there- 
fore that  the  judgment  of  the  Court  should  be  in  their  favour. 

Judgment  for  the  defendants. 


Metropolitan  Asylum  Distriet  Managers  v.  Hill  and  others. 

6  App.  Gas.  193-216  (s.  0.  50  L.  J.  Q.  B.  363 ;  44  L.  T.  653;  29  W.  R.  607). 

[This  case  will  be  found  fully  reported  as  No.  16  of  "Local 
Government,'*  16  R.  C.  566.] 

London,  Brighton,  and  South  Coast  Kailway  Company  v.  Truman  and 

others. 

11  App.  Cas.  45-65  (a.  c.  55  L.  J.  Ch.  354 ;  54  L.  T.  250;  34  W.  R.  657). 

[46]  Railway  Company.  —  Power  to  purchcue  by  Agreement  Additional  Lands,  — 
Nuisance  authorised  by  Statute.  —  Cattle  Traffic. 

A  railway  company  were  by  their  Act  authorised  among  other  things  to 
carry  cattle,  and  also  to  purchase  by  agreement  (in  addition  to  the  lands 
which  they  were  empowered  to  purchase  coropulsorily)  any  lands  not  exceed- 
ing in  the  whole  fifty  acres,  in  such  places  as  should  be  deemed  eligible,  for 
the  purpose  of  providing  additional  stations,  yards,  and  other  conveniences  for 
receiving,  loading,  or  keeping  any  cattle,  goods,  or  things  conveyed  or  intended 
to  be  conveyed  by  the  railway,  or  for  making  convenient  roads  or  ways  thereto, 
or  for  any  other  purposes  eonnected  with  the  undertaking  which  the  company 
should  Judge  requisite.  The  company  were  also  empowered  to  sell  such  addi- 
tional lands  and  to  purchase  in  Heu  thereof  other  lands  which  they  should 
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deem  more  eligible  for  the  aforesaid  purposes,  and  so  on  from  time  to  time. 
The  Act  contained  no  provision  for  compensation  in  respect  of  lands  so  pur- 
chased by  agreement 

Under  this  power  the  company  some  years  after  the  expiration  of  the  com- 
pulsory powers  bought  land  adjoining  one  of  their  stations  and  used  it  as  a 
yard  or  dock  for  their  cattle  traffic.  To  the  occupiers  of  houses  near  the  sta- 
tion the  noise  of  the  cattle  and  drovers  was  a  nuisance  which,  but  for  the  Act, 
would  have  been  actionable.  There  was  no  negligence  in  the  mode  in  which 
the  company  conducted  the  business :  — 

Held^  reversing  the  decisions  of  the  Court  of  Appeal  and  of  North,  J., 
*  that  the  purpose  for  which  the  land  was  acquired  being  expressly  author-  [•  46] 
ised  by  the  Act,  and  being  incidental  and  necessary  to  the  authorised  use 
of  the  railway  for  the  cattle  traffic,  the  company  were  authorised  to  do  what 
they  did,  and  were  not  bound  to  choose  a  site  more  convenient  to  other  per- 
sons; and  that  the  adjoining  occupiers  were  not  entitled  to  an  injunction 
to  restrain  the  company. 

Metropolitan  Asylum  District  v.  Hill  (6  App.  Cas.  193)  distinguished. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (29  Ch.  D.  89). 

By  a  special  Act  of  1837  (1  Vict  c.  cxix.)  the  London  and 
Brighton  Bailway  Company  (whose  successors  the  appellants  are) 
had  the  usual  compulsory  powers  of  taking  for  their  line  and 
works  the  necessary  portions  of  the  lands  described  in  the  deposited 
plans,  subject  to  compensation  to  be  made  by  the  company. 

Sect.  82  enacted  that  **  It  shall  be  lawful  for  the  said  company, 
and  they  are  hereby  empowered  to  contract  with  any  person  or 
corporation  (who  shall  be  willing  to  sell  the  same)  for  the  pur- 
chase of  any  lands,  not  exceeding,  in  the  whole,  fifty  statute 
acres,  in  addition  to  the  lands  hereinbefore  authorised  to  be 
taken,  in  such  places  as  shall  be  deemed  eligible,  for  the  purpose 
of  making  and  providing  additional  stations,  yards,  wharfs,  wait- 
ing, loading  and  unloading  places,  warehouses,  and  other  build- 
ings and  conveniences,  for  receiving,  depositing,  loading,  or 
keeping  any  cattle  or  any  goods,  articles,  matters,  or  things,  con- 
veyed or  intended  to  be  conveyed  upon  the  said  railway,  or  for 
making  convenient  roads  or  ways  thereto,  or  for  any  other  pur- 
poses whatsoever  connected  with  the  undertaking  by  this  Act 
authorised,  which  the  said  company  shall  judge  requisite. "  The 
rest  of  the  clause  enabled  persons  and  corporations  to  sell. 

Sect  83  authorised  the  company  to  sell  such  additional  lands 
or  parts  thereof,  and  to  purchase  other  lands  which  the  company 
should  deem  more  eligible  for  the  purposes  aforesaid,  and  so  on 
from  time  to  time,  as  the  company  should  deem  proper. 

VOL.  XXII.  —  6 


82  RAILWAYS  AND  OTHER  PUBLIC  UNDERTAKINGS. 

Ho.  10.  —  London,  Bxighton,  and  Boafh  CoMt  By.  Co.  ▼.  Tnuuui,  11  App.  Cm.  46, 47. 

Sect  124  required  the  company  to  sell  superfluous  lands  within 
ten  years  from  the  passing  of  the  Act.  By  sect  127  the  compul- 
sory powers  for  the  purchase  of  lands  ceased  after  two  years.  By 
sect  129,  if  the  railway  and  works  were  not  made 
[*  47]  *  within  seven  years  the  powers  ceased,  with  certain  excep- 
tions. Sect  198  authorised  the  company  to  use  locomo- 
tive engines  and  to  convey  passengers,  cattle,  or  other  animals  and 
things.^ 

The  facts  proved  at  the  hearing  are  set  out  in  full  in  the  judgr 
ment  of  North,  J.  {25  Ch.  D.  423,  425).  Briefly  they  were  as 
follows:  —  In  1851  the  Appellants,  under  sect  82,  purchased 
between  two  and  three  acres  of  land  between  their  station  at  East 
Croydon  and  Lansdowne  Road,  and  for  many  years  used  it  as 
garden  ground  for  their  servanta  In  1881,  Croydon  having 
largely  increased  and  the  accommodation  for  the  cattle  traffic 
being  wholly  insufficient,  the  company  devoted  the  land  to  the 
purposes  of  their  cattle  traffic  and  constructed  a  yard  or  dock  for 
the  cattle  carried  by  the  railway.  The  use  of  this  place  by  the 
company  being  a  nuisance  to  the  respondents,  the  owners  and 
occupiers  of  adjoining  houses,  they  brought  this  action  to  restrain 
the  company  from  carrying  on  their  cattle  traffic  there  in  such  a 
way  as  to  be  a  nuisance  to  the  respondents. 

North,  J.,  granted  an  injunction  (25  Ch.  D.  423),  and  this 
decision  was  affirmed  by  the  Court  of  Appeal  (Baggallay,  Bowen, 
and  Fry,  LJJ.). 

The  defendants  appealed. 

July  16, 17,  21.  Eigby,  Q.  C. ,  and  Ingle  Joyce,  for  the  appellants : 
The  effect  of  the  injunction  is  to  control  the  discretion  of  the 
company  in  the  selection  of  a  site  for  the  purpose  of  this  traffic. 
The  cattle  traffic  is  expressly  authorised,  and  must  be  a  nuisance 
to  somebody  wherever  carried  on.  The  selection  is  given  to  the 
company,  and  unless  they  act  ma/5  fide  or  negligently  they  cannot 
be  restrained.  The  Judges  below  proceeded  upon  an  entire  misap- 
prehension of  Metropolitan  Asylum  District  v.  HUly  6  App.  Cas. 
193,  215,  where  Lord  Watson's  observations  seem  to  have  been 
misunderstood.  In  that  case  the  Act  authorised  a  small-pox  hos- 
pital if  it  could  be  set  up  without  a  nuisance.  In  the  present 
case  the  traffic  and  its  necessary  accommodation  are  authorised 
^  These  claases  are  set  ont  in  full  in  the  report  in  29  Ch.  D.  9a 
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whether  a   nuisance   is  created   or  not,    provided  there    be   no 
negligence. 

*  [Earl  of  Selborne  referred  to  Stockton  and  Darlington  [*  48] 
Railwcty  Company  v.  Brown,  9  H.  L.  C.  246.  ] 

If  the  company  removed  to  a  place  where  there  are  now  no 
houses,  yet  if  houses  were  subsequently  built  in  the  neighbour- 
hood, a  nuisance  would  exist  and  another  injunction  might  be 
applied  for.  Sturges  v.  Bridgman,  11  Cli.  D.  852.  If  the  com- 
pany is  prohibited  here  it  may  be  everywhere  at  the  instance  of 
any  adjoining  owner,  and,  practically,  it  amounts  to  a  suppression 
of  the  company's  depot,  for  the  company  is  limited  to  a  small 
area.  The  small-pox  hospital  case  was  the  case  not  of  a  railway 
company  confined  to  a  particular  site  or  a  choice  of  limited  sites, 
but  of  a  board  at  liberty  to  place  the  asylum  in  any  convenient 
spot  The  facts  show  that  the  company  here  bond  fide  chose  a 
convenient  place  and  eligible  for  the  purposes.  '  The  true  question 
is  not  whether  they  take  the  site  by  compulsion  or  not,  but 
whether  they  do  without  negligence  that  which  they  are  authorised 
to  do.  The  principle  which  governs  the  case  is  that  which  was 
the  basis  of  the  decisions  in  Bex  v.  Pease,  4  B.  &  Ad.  30  (p.  71, 
aTUe) ;  Vaughan  v.  Taff  Vale  Bailwajj  Company,  5  H.  &  N.  679, 
29  L.  J.  Ex.  247 ;  Hammersmith  and  City  Railway  Company  v. 
Brand,  L.  R  4  H.  L.  171. 

William  Barber,  Q.  C,  and  Alexander  Young,  for  the  re- 
spondents :  — 

The  company's  depot  is  an  intolerable  nuisance,  being  about 
80  feet  from  the  nearest  to  about  400  feet  from  the  farthest  of  the 
respondents'  houses,  and  the  question  is  whether  the  statute  has 
authorised  this  nuisance  in  perpetuity.  The  company,  having 
obtained  the  site,  not  under  compulsory  powers,  but  by  agree- 
ment, are  in  the  same  position  as  an  individual  without  statutory 
powers.  Having  allowed  the  time  limited  for  compulsory  powers 
to  lapse,  and  purchased  under  the  additional  powers,  they  cannot 
claim  a  statutory  immunity.  Where  lands  are  authorised  to  be 
taken  for  additional  purposes  under  a  general  roving  power,  and 
are  not  shown  upon  the  plans,  Parliament  is  unable  to  pro- 
vide for  securing  the  rights  of  the  various  parties,  *  and  [*  49] 
that  is  a  reason  for  holding  that  Parliament  cannot  have  in- 
tended to  give  that  immunity  which  is  conferred  in  the  case  of 
lands  marked  and  known,  and  where  all  rights  can  be  secured. 
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This  case  is  governed  by  the  principle  of  Metropolitan  Asylum 
District  v.  Hill,  6  App.  Cas.  193.  The  omission  of  any  reference 
to  compensation  in  sect.  82  shows  that  the  L^islature  intended 
the  company  to  be  in  the  same  position  as  private  individuals. 
The  statutory  power  to  do  what  the  company  has  done  is  permis- 
sive, not  obligatory ;  if  the  company  does  nothing  no  one  can  com- 
plain. It  was  negligence  in  the  company  to  choose  this  site, 
having  power  to  choose  other  sites,,  where  there  would  be  no 
nuisance.  Lord  Beauchamp  v.  Great  Western  Railway  Company, 
L.  R  3  Ch.  745,  shows  the  distinction  between  works  which  the 
company  can  be  compelled  to  make  and  accommodation  works 
which  they  cannot  The  establishment  of  a  cattle  dock  is  not 
necessary  for  the  purposes  of  the  company,  and  the  company  is  in 
no  better  position  than  a  private  cattle  dealer.  Any  use  of  land 
go  acquired  resulting  in  a  nuisance  would  be  actionable.  The 
case  is  on  all  fours  with  Jones  v.  Festiniog  Railway  Company,  L. 
R.  3  Q.  B.  733.  [They  also  contended  that  upon  the  true  con- 
struction of  the  Act  the  power  under  sect.  82  must  be  exercised 
before  the  expiration  of  the  compulsory  powers  (seven  years),  and 
referred  to  Kemp  v.  South  Eastern  Railway  Company,  L.  R  7 
Ch,  364,  and  argued  that  for  other  reasons  the  purchase  of  this 
land  was  ultrd,  vires.  The  arguments  on  this  point  are  omitted  as 
immaterial  to  this  report] 

Kigby,  Q.  C. ,  was  heard  in  reply. 

The  House  took  time  for  consideration. 

Dec.  17.     Lord  Halsbury,  L  C.  :  — 

My  Lords,  in  this  case  the  plaintiff,  Joseph  Truman,  the 
(}('/'M\tu:r  of  a  house  in  Lansdowne  Road,  Croydon,  and  certain 
otJi^jf  co-plaintiffs,  occupiers  of  houses  in  the  vicinity,  complain 
of  tlie  defendants,  that  in  the  year  1881  the  defendants  erected 
f'jtTUtiti  cattle  pens,  a  cattle  dock  or  yard,  and  have  from  that  time 
U)  the  bringing  of  the  action  used  them  for  sheep,  calves, 
r*  M]  and  cattle,  *  daily  and  nightly,  for  the  purpose  of  their 
htiufi  loaded  and  unloaded,  and  have  thereby  caused  great 
(luttoyaurJi  to  the  plaintiffs,  and  have  substantially  interfered  with 
fh/'ir  ^'orfifort  and  enjoyment  in  the  occupation  of  their  houses. 

ythi'TU  J.  before  whom  the  action  was  tried,  found  that  these 
/.,I/;/'i»j//ri«  were  established  by  the  evidence,  and  the  Court  of 
/.  '.V  i\  wuH  of  opinion  that  that  finding  of  fact  was  supported  by 
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the  evidence.  Neither  the  statement  of  claim  nor  any  finding  by 
the  learned  Judge  suggests  that  the  defendants  were  guilty  of  any 
negligence  in  the  use  of  the  cattle  pens  and  dock-yard,  as  distin- 
guished from  the  selection  of  its  site,  and  the  whole  question 
turns  on  the  right  of  the  railway  company  to  select  and  use  that 
site,  although  its  use  may  involve  a  nuisance  to  the  neighbouring 
proprietors.  That  question  must  depend  upon  the  authority  which 
Parliament  has  granted  to  the  railway  company. 

The  ground  upon  which  North,  J.,  has  proceeded  in  that 
respect,  supported  by  the  Court  of  Appeal,  although  for  different 
reasons,  has  been,  that  it  being  competent  to  the  company  to 
select  another  site  more  convenient  and  less  injurious  to  the  plain- 
tiffs, they  have  selected  a  site  which  has  caused  the  injury  of 
which  the  plaintiffs  complain.  It  cannot  now  be  doubted  that  a 
railway  company  constituted  for  the  purpose  of  carrying  passen- 
gers, or  goods,  or  cattle,  are  protected  in  the  use  of  the  functions 
with  which  Parliament  has  entrusted  them,  if  the  use  they  make 
of  those  functions  necessarily  involves  the  creation  of  what  would 
otherwise  be  a  nuisance  at  common  law.  Ever  since  the  decision 
of  Rex  v.  Pease,  4  B.  &  Ad.  30  (p.  71,  ante),  in  1832,  it  has 
been  established  so  firmly  by  repeated  decisions  that  that  propo- 
sition is  no  longer  within  the  region  of  controversy,  and  if  these 
cattle  pens  and  dock-yards  had  been  within  the  original  limits  of 
deviation,  or  what  was  equivalent  to  the  limits  of  deviation  in 
modem  Acts,  when  the  line  was  first  authorised,  and  had  been 
erected  within  those  limits,  I  do  not  understand  that  any  of  the 
learned  Judges  would  have  doubted  that  the  company  were  acting 
within  their  powers,  and  were  protected  upon  the  principle  I  have 
stated  abova  For  reasons  which  I  will  presently  give  I  think  the 
same  question  which  arises  now  might  with  equal  plausi- 
bility have  been  urged  *  in  that  case.  But  I  pass  on  to  [♦  51] 
consider  the  distinctions  which  are  supposed  to  take  this 
case  out  of  the  general  principle  to  which  reference  has  been 
mada 

The  original  Act  was  passed  in  1837,  and  in  the  year  1881  the 
cattle  pens  and  dock-yard  were  erected  and  used.  I  do  not  stay 
to  inquire  whether  they  were  selected  with  a  due  regard  to  the 
public  convenience.  In  the  view  I  take  that  is  an  immaterial 
question,  because  I  think  if  the  company  were  acting  under  their 
statutory  authority,  the  absolute  discretion  of  selecting  the  site 
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was  in  them ;  if  they  were  not  they  would,  like  any  other  persona 
guilty  of  a  nuisance,  be  liable  to  be  restrained  from  a  continuance 
of  it 

Now  it  seems  to  have  been  contemplated  by  the  Legislature, 
when  passing  the  original  Act,  that  it  might  become  necessary,  as 
time  went  on,  to  enable  the  company  to  provide  additional 
stations  and  yards  for  receiving,  loading,  or  keeping  cattle,  and 
for  that  purpose  it  enacted  that,  in  addition  to  the  lands  authorised 
to  be  taken  expressly,  the  company  for  such  purposes  might 
acquire  other  land,  but  restricted  this  power  of  purchase  in  several 
important  particulars.  The  whole  amount  must  not  exceed  fifty 
acres ;  it  could  only  be  taken  by  voluntary  contract,  and,  as  matter 
of  physical  necessity,  it  could  only  be  taken  when  it  could  be 
used  in  connection  with,  and  as  auxiliary  to,  the  railway  author- 
ised by  the  Act 

I  believe  the  whole  question  must  turn  on  the  effect  to  be  given 
to  the  section  (82)  which  creates  this  flexible  machinery  for  pro- 
viding additional  accommodation.  Now  it  seems  hardly  to  admit 
of  argument  that  the  statute  intended  such  additional  accommo- 
dation, when  provided,  to  form  part  of  and  to  be  used  with  the 
railway,  and,  if  so,  to  share  the  immunity  which  the  railway,  in 
its  original  construction,  would  have  enjoyed  from  actions  levelled 
at  its  use.  It  would  be  strange,  indeed,  if  the  Legislature  could 
be  supposed  to  have  authorised  the  railway  to  commit  a  nuisance 
up  to  a  certain  point,  to  have  provided  machinery  for  extending 
the  railway  and  its  use  beyond  that  point,  and  yet  to  have  allowed 
the  further  user  to  be  open  to  an  action  to  restrain  its  use.  As 
I  have  said,  the  very  same  question  which  is  now  urged 
[*  52]  might,  with  equal  force,  have  been  *  urged  against  the  orig- 
inal formation  of  the  lines,  and  indeed  was  urged,  though 
without  eflfect,  in  Bex  v.  Pease,  4  B.  &  Ad.  30  (p.  71,  arUe).  The 
limits  of  deviation  give  to  the  company  a  discretion  as  to  where 
they  will  fix  their  line,  and  in  Rex  v.  Pease  it  was  pointed  out 
that  the  line  might  have  been  made  within  the  limits  of  the 
company's  powers  so  many  yards  from  the  highway  as  very  much 
to  diminish  the  nuisance  to  the  traffic,  which,  in  that  case,  was 
the  main  subject  of  complaint  That  argument,  however,  was 
disregarded,  and  in  none  of  the  cases,  so  far  as  I  am  aware,  has  it 
ever  been  revived,  though  in  many  cases,  conspicuously  in  Ham- 
mer smith  Railway  Company  v.   Brand,   L   R  4  H.   L.   171,   it 
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might  have  been  very  plausibly  urged  that  a  few  feet  further  off 
would  sensibly  have  diminished  the  vibration.  But,  in  truth,  it 
would  be  impossible  to  apply  such  a  principle  j  the  old  notion  of 
people  losing  their  rights  of  complaint  because  they  come  to  a 
nuisance,  has  been  long  since  exploded.  Suppose  the  alternative 
site  suggested  in  this  place  to  have  been  taken.  There  may  be  at 
present  no  adjoining  owners  to  Fairfield  who  would  be  disturbed 
in  their  occupation  by  the  establishment  of  a  cattle  dock  there, 
but  hereafter  houses  may  be  built,  and,  imless  some  new  principle 
of  law  is  to  excuse  the  railway  company  from  liability  for  the 
existence  of  the  nuisance,  I  am  at  a  loss  to  understand  why  the 
future  neighbours  of  Fairfield  will  not  have  as  good  a  right  to 
restrain  the  company  as  the  present  occupiers  of  Lansdowne  Eoad- 
It  may  be  not  immaterial  to  observe  that  the  82nd  section  is 
equally  applicable  to  passenger  stations  as  to  cattle  pens,  and  I 
can  quite  imagine  that  the  establishment  of  a  passenger  station 
might  be  a  real  aQpoyance  to  a  neighbourhood  previously  free 
from  the  noise  involved  in  such  an  establishment.  If  the  ai^u- 
ment  addressed  to  us  is  sound  as  to  cattle  pens,  it  would  be  equally 
applicable  to  the  creation  of  a  new  passenger  station. 

North,  J.,  and  Baggjillay,  L  J.,  expressly  base  their  judg- 
ment upon  the  decision  of  your  Lordships'  House  in  Metropolitan 
Asylum  District  v.  HiU,  6  App.  Cas.  193.  And  it  is  a  little 
singular  to  observe  that  the  very  phrases  which  some  of  your 
Lordships  used  in  that  case  to  distinguish  the  Act  of  Parliament 
which  your  Lordships  were  then  construing  from  the  class 
of  Acta  now  under  review,  ♦  are  relied  upon  as  justifying  the  [♦  53] 
proposition  that  the  decision  of  that  case  must  govern  the 
present  I  think  it  is  enough,  in  discussing  that  case,  to  say  that 
the  ground  of  decision  was  one  which  distinguished  it  from  the 
present  by  reason  of  the  very  nature  of  the  enactment  which  was 
then  under  discussion.  The  Railway  Acts,  treated  as  a  well- 
known  and  recognised  class  of  legislation,  were  expressly  and 
carefully  distinguished  from  the  permissive  character  of  the  legis- 
lation which  your  Lordships  were  then  construing.  Broadly 
stated,  the  distinction  taken  amounted  to  this,  that  a  small-pox 
hospital  might  be  built  and  maintained  if  it  could  be  done  with- 
out creating  a  nuisance,  whereas  the  Railway  Acts  were  assumed 
to  establish  the  proposition  that  the  railway  might  be  made  and 
used  whether  a  nuisance  were  created  or  not 
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I  am,  therefore,  of  opinion  that  the  order  appealed  from  ought 
to  be  reversed,  the  order  of  North,  J. ,  discharged,  the  judgment 
entered  for  the  defendants,  and  that  the  respondents  should  pay 
the  costs  both  here  and  below. 

Earl  of  Selborne:  — 

My  Lords,  this  was  an  action  for  an  injunction  and  damages 
brought  by  the  respondents  against  the  appellants,  for  a  nuisance 
alleged  to  be  caused  to  the  respondents  and  their  families  by  the 
appellants  bringing  cattle  and  other  animals  to  their  cattle  dock, 
yard,  and  pens,  situate  on  a  certain  piece  of  ground  adjoining  the 
Lansdowne  Eoad  at  Croydon  (on  the  opposite  side  of  which  the 
respondents'  houses  are  situate),  and  keeping  such  animals  there, 
or  in  trucks  on  the  adjoining  rails.  It  is  found  as  the  result  of 
the  facts  in  evidence,  that  there  is  a  cause  of  action,  unless  the 
use  made  by  the  appellants  of  this  land  is  authorised  by  their 
Acts ;  and  also  that  there  is  no  cause  of  action  on  the  ground  of 
negligence  in  the  manner  of  doing  what  is  authorised,  if  that  use 
of  the  land  is,  in  fact,  authorised,  so  as  to  bring  the  case  within 
tlie  principle  of  Bex  v.  Pease,  4  B.  &  Ad.  30  (p.  71,  ante); 
Vaughan  v.  Taff  Vale  Railway  Company,  5  H.  &  N.  679 ;  and 
HammersmUh  Railway  Company  v.  Brand,  L  R  4  H.  L.  171. 
The  question,  therefore,  is  whether  it  does  or  does  not  fall  within 

that  principle  ? 
[*54]  *The  land,  whether  originally  within  the  compulsory 
powers  of  the  London  and  Brighton  Eailway  Company 
(whom  the  appellants  represent)  or  not,  was  not  acquired  under 
those  powers  or  during  their  continuance.  It  was  considered  in 
the  Courts  below  (and  in  this  respect  I  see  no  reason  to  differ  from 
them),  to  have  been  purchased  by  agreement  under  a  power  given 
by  sect.  82  of  the  London  and  Brighton  Eailway  Act  of  1837. 
The  compulsory  powers  of  the  company  expired  in  1839,  and  this 
land  was  purchased  at  a  sale  by  auction  in  1851.  If  it  could  be 
made  out  (as  was  contended  on  the  part  of  the  respondents)  that 
the  powers  of  the  company  to  purchase  lands  by  agreement,  whether 
under  the  82nd  section  or  otherwise,  were  limited  in  point  of 
duration  to  ten  years  by  the  124th  or  to  seven  years  by  the  129th 
section  of  the  Act,  it  would,  in  my  opinion,  follow,  that  as  there 
would  be  no  statutory  authority  for  the  acquisition,  so  there 
could  be  none  for  the  use  of  this  land,  for  any  of  the  purposes  of 
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the  railway.  But  I  think  it  would  be  doing  great  violence#to  the 
language  of  those  sections  to  put  such  a  construction  upon  either 
of  thenL  The  purchase  therefore  was  not  unauthorised,  though  it 
could  only  be  made  (as  it  was  made)  by  agreement 

What,  then,  were  the  purposes  for  which,  by  the  82nd  section, 
the  company  was  empowered  to  purchase  "  in  such  places  as 
should  be  deemed  eligible,"  lands  not  exceeding  in  the  whole 
fifty  acres,  in  addition  to  those  otherwise  authorised  ?  The  com- 
pany had  express  power,  under  sect  198,  to  convey  upon  their 
railway,  in  carriages  propelled  by  locomotive  engines  or  otherwise 
(inter  alia),  "  All  such  cattle  and  other  animals  as  should  be 
offered  to  them  for  that  purpose ; "  and  the  purposes  expressed  in 
sect  82  were  **  making  and  providing  additional  stations,  yards, 
wharfs,  waiting,  loading  and  unloading  places,  warehouses,  and 
other  buildings  and  conveniences  for  receiving,  depositing,  loading 
or  keeping  any  cattle,  or  any  goods,  articles,  matters,  or  things, 
conveyed  or  intended  to  be  conveyed  upon  the  railway."  The 
purpose,  therefore,  for  which  the  land  now  in  question  is  used  by 
the  company  is  one  expressly  authorised  by  the  section  under 
which  it  was  acquired ;  and  it  is  a  purpose  incidental  and  neces- 
sary to  the  authorised  use  of  the  railway  itself  for  the  general 
cattle  traffic  of  the  undertaking.  If  the  authority  is  not 
such  as  *  to  bring  that  use  within  the  principle  on  which  [♦  55] 
Sex  v.  Pease  and  the  other  cases  to  which  I  have  referred 
were  decided,  I  do  not  see  how  it  could  have  been  different  if  the 
complaint  had  been  of  a  nuisance  by  the  noise  of  locomotive 
engines  or  trains  passing  over  the  same  land,  which  might  have 
frightened  horses  and  caused  accidents  in  the  Lansdowne  Boad.  I 
understood  the  learned  counsel  for  the  respondents  to  admit,  as  a 
necessary  result  of  the  principle  of  his  argument,  that  this  also 
would  have  been  an  actionable  nuisance,  and  not  within  the 
ruling  of  Bex  v.  Pease, 

That  argument  depended  upon  a  distinction  between  lands  taken 
under  compulsory  powers  and  those  taken  under  a  merely  enab- 
ling power,  when  the  particular  lands  to  be  purchased  were  not 
absolutely  or  within  certain  limits  defined.  It  was  not  disputed 
that,  if  this  land  could  have  been,  and  had  actually  been,  taken 
under  the  compulsory  powers  of  the  Act  of  1837,  or  by  agreement 
while  those  compulsory  powers  were  existing  and  applicable  to  it, 
its  use  for  the  purposes  complained  of  by  the  respondents  would 
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have  b^en  under  statutory  authority,  and  therefore  not  actionable. 
But  the  application  of  the  same  rule  is  denied  as  to  land  pur- 
chased by  agreement  under  the  82nd  section.  Why  so  ?  It  would 
seem,  at  first  sight,  that  when  land  has  been  actually  acquired 
under  parliamentary  authority  by  a  railway  company,  and  is  used 
for  the  purpose,  or  for  one  of  the  purposes,  for  which  the  power  so 
to  acquire  it  is  expressly  given,  that  use  is  as  completely  author- 
ised and  in  exactly  the  same  way  (the  purpose  being  incidental  to 
the  general  traJQSc  of  the  company  on  their  line)  as  if  it  had  been 
acquired  under  any  compulsory  power.  And  although  no  exact 
site  or  local  limits  may  be  prescribed  by  the  terms  of  the  author- 
ity for  the  acquisition  of  that  land,  yet  being  directly  subsidiary 
to  the  general  trafBc  of  the  line,  it  follows  from  the  very  nature  of 
the  purposes  authorised  that  it  must  be  land  contiguous  to  the 
railway  or  some  of  its  stations,  the  loc€d  situation  of  the  whole 
line  of  railway  being  within  certain  limits  of  deviation  defined  by 
the  Act     The  land  to  be  purchased  for  these  purposes  may  be  '^  in 

such  places  as  shall  be  "  (i  «. ,  by  the  company)  "  deemed 
[♦  56]  eligible, "  but  these  *  can  only  be  places  (in  the  case  of  cattle 

and  other  animals)  suitable  in  point  of  position  for  *  re- 
ceiving, depositing,  loading,  or  keeping  cattle,  &c,  conveyed  or 
intended  to  be  conveyed  upon  the  railway."  When  acquired  it 
must  become  part  of  the  railway  and  its  appurtenances  in  exactly 
the  same  way  as  if  similar  loading  and  unloading  places  had  been 
made  upon  lands  taken  when  the  railway  was  first  made,  whether 
by  compulsion  or  by  agreement  It  would  be  (as  it  seems  to  me) 
inconsistent  and  unreasonable  to  suppose  that  the  Legislature 
intended  land  so  acquired,  for  such  purposes,  to  be  separated,  as 
to  the  legal  conditions  of  its  tenure  and  use  for  those  purposes, 
from  the  rest  of  the  undertaking  with  which  it  would  have  become 
incorporated,  and  as  to  which  the  rule,  that  what  is  authorised  is 
not  actionable,  is  acknowledged  to  prevail. 

It  was  urged  that  the  company  having  an  option  as  to  place 
were  bound  to  exercise  it  so  that  no  adjoining  landowner  (or  I 
suppose  any  other  person)  should  suffer  detriment  from  the  subse- 
quent use  of  the  land  for  the  authorised  purposea  If  it  were  the 
duty  of  the  company  in  deciding  upon  the  eligibility  of  the  place 
to  be  governed  by  such  considerations,  they  might  be  placed  in 
very  great  difl&culty.  For  even  if  any  place  could  be  found  where 
no  person  would  be  liable  to  suffer  detriment  from  the  establish- 
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ment  of  loading  and  unloading  places  for  cattle  near  his  land,  it 
is  obvious  that  the  other  considerations  relative  to  the  convenience 
of  the  company's  traffic,  which  tlie  Legislature  must  primarily 
have  had  in  view,  might  have  to  be  disregarded.  The  natural 
(and  to  the  company  and  the  public  the  most  convenient)  places 
for  receiving  and  discharging  cattle  traffic  to  and  from  a  railway 
must  be  in  connection  with,  or  in  proximity  to,  stations  at  or 
near  market  towns  or  other  populous  places,  certainly  not  in  fields 
remote  from  any  human  habitations.  But  even  if  the  company 
were  to  establish  a  cattle  station  at  a  distance  from  any  human 
habitation  it  seems  possible,  from  the  case  of  Sturgea  v.  Bridg- 
man,  11  Ch.  D.  852,  that  the  law  of  nuisance  might  still  pursue 
them  there  (unless  protected  from  it  on  the  principle  of  Sex  v. ' 
Fease)  in  the  event  of  an  adjoining  landowner  afterwards  think- 
ing fit  to  build  a  house  upon  his  own  property.  If  it 
*  is  the  duty  of  a  company,  when  they  have  any  option,  to  [*  57] 
select  land  (for  the  authorised  purposes  of  their  undertak- 
ing) so  situated  that  its  use  for  those  purposes  may  not  be  detri- 
mental, or  may  be  as  little  detrimental  as  possible,  to  any  adjoin- 
ing landowner,  I  am  unable  to  see  why  it  should  make  any 
difference  whether  all  the  land  as  to  which  they  have  so  to  exer- 
cise their  choice  is  situated  within  prescribed  limits  and  subject 
to  compulsory  powers  or  not.  In  the  case  of  Bex  v.  Pease  that 
argument  was  advanced  (no  doubt  as  to  land  within  prescribed 
limits  of  deviation  and  under  compulsory  powers)  without  success. 
I  doubt  much  whether  the  order  now  under  appeal  would  have 
been  made  if  it  had  not  been  supposed  in  the  Courts  below  that 
the  principle  of  your  Lordships'  decision  in  the  case  of  Managers 
of  the  Metropolitan  Asylum  District  v.  Hill,  6  App.  Gas.  193,  was 
applicable  to  the  case  of  all  land  purchased  otherwise  than  under 
compulsory  powers,  or  within  prescribed  and  definite  local  limits. 
With  that  opinion  I  am  unable  to  agree.  In  that  case  the  estab- 
lishment of  a  small-pox  hospital  within  certain  local  limits  was 
not  specially  authorised,  as  the  construction  of  the  London  and 
Brighton  Eailway  for  the  purpose  (among  other  things)  of  the 
loading,  carriage,  and  unloading  of  cattle  and  other  animals  was 
here.  If  it  had  been,  I  do  not  think  that  this  House  would  have 
considered  the  case  of  any  adjacent  land  in  a  situation  not  defined, 
which  the  board  might  have  been  authorised  to  purchase  by  agree- 
ment for  the  enlargement,  as  they  might  think  desirable,  of  the 
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hospital  premises,  different  from  that  of  the  site  of  the  hospital 
itself.  In  that  case  no  use  of  any  land  which  must  necessarily 
be  a  nuisance  at  common  law  was  authorised ;  it  was  not  shown  to 
be  impossible  that  lands  might  be  acquired  in  such  a  situation 
and  of  such  extent,  as  to  enable  a  small-pox  hospital  (if  required 
by  the  Poor  Law  Board)  to  be  erected  upon  them  without  being  a 
nuisance  to  adjoining  land.  Here  there  can  be  no  question  that 
the  Legislature  has  authorised  Acts  to  be  done  for  the  necessary 
and  ordinary  purposes  of  the  railway  trafiBc  (e.  g, ,  such  as  those 
complained  of  in  Rex  v.  Pease),  which  would  be  nuisances  at 
common  law,  but  which  being  so  authorised  are  not  actionable. 
In  that  case  there  were  no  compulsory  powers ;  here  there 
[*  58]  are  the  compulsory  *  powers  usually  given  to  railway  com- 
panies; and  the  land  in  question,  though  not  acquired 
under  those  powers,  was  acquired  for  purposes  expressly  au- 
thorised, being  ejusdem  generis  with  those  for  which  the  compul- 
sory powers  were  given,  and  was  to  be  used  in  connection  with 
and  as  subsidiary  to  the  railway  and  other  works  executed  under 
those  powers.  In  that  case  there  were  no  provisions  for  any 
compensation  for  any  damage  or  injury  to  any  persons  under  any 
circumstances.  Here  there  are,  the  line  being  drawn,  as  is  usual 
in  Eailway  Acts,  between  lands  taken  or  injuriously  affected  by 
the  construction  of  the  works  (which  are  subjects  of  compensation) 
and  lands  which  or  persons  who  may  suffer  some  subsequent  detri- 
ment or  annoyance  from  the  authorised  use  of  the  railway  and 
works  when  constructed ;  so  that  if  the  question  had  been  one  of 
compensation  the  respondents  would  not  be  within  the  line.  In 
all  these  points,  as  it  seems  to  me,  the  present  case  is  not  similar 
to,  but  is  in  direct  contrast  with,  that  of  Managers  of  the  Metro- 
politan Asylum  District  v.  Hill. 

I  am  for  these  reasons  of  opinion  that  the  order  appealed  from 
ought  to  be  reversed,  and  the  order  of  North,  J. ,  discharged,  and 
judgment  in  the  action  entered  for  the  defendants,  appellants 
here.  No  suflScient  cause,  that  I  can  see,  has  been  shown  why 
the  costs,  both  here  and  below,  should  not  follow  the  event 
Whatever  has  been  paid  by  the  appellants  to  the  respondents 
under  the  order  of  North,  J.,  ought,  of  course,  to  be  repaid. 

Lord  Blackburn  :  — 

My  Lords,  this  is  an  appeal  against  an  order  of  the  Court  of 
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Appeal  afl&rming  a  judgment  of  North,  J.,  of  the  17th  of  Decem- 
ber, 1883.  That  judgment  was  in  favour  of  the  plaintiffs  below 
for  damages  for  a  nuisance,  and  ordering  that  the  defendant  com- 
pany be  perpetually  restrained  *  from  bringing  cattle,  calves,  sheep, 
and  other  animals  to  their  cattle  dock,  yard,  and  pens  in  the  plead- 
ings mentioned,  and  keeping  such  animals  there  or  in  trucks  on 
the  adjoining  rails  in  such  manner  as  to  cause  or  be  a  nuisance 
and  annoyance  to  the  plaintiffs  or  any  of  them.  * 

I  take  the  following  statement  of  the  facts  from  the 
judgment  *  of  North,  J.  (25  Ch.  D.  426) :  "  In  the  year  [♦  59] 
1851  the  defendant  company  purchased  a  piece  of  land, 
between  two  and  a  half  and  three  acres,  lying  to  the  west  of  their 
line  between  the  station  and  Lansdowne  Eoad.  The  purchase  was 
doubtless  made  rather  with  a  view  to  future  requirements  than  for 
the  present  purposes  of  the  company,  as  for  many  years  the  land 
so  acquired,  or  a  portion  of  it,  was  used  as  gardens  for  the  servants 
of  the  company.  The  company  are  authorised  by  their  Acts  to 
be,  and  have  from  the  first  been,  carriers  of  cattle.  To  give  facili- 
ties for  the  receiving  and  loading  and  unloading  thereof,  certain 
structures  called  cattle  banks,  or  cattle  docks  and  pens  are  found 
necessary,  and  in  the  early  days  of  the  railway  these  structures 
were  erected  on  each  side  of  the  line  very  near  to  the  general 
passenger  station.  These  were  found  inconvenient,  and  about  the 
year  1862  they  were  done  away  with,  and  a  new  cattle  bank  was 
erected.  ...  In  the  year  1881  a  new  state  of  things  arose.  The 
town  and  neighbourhood  of  Croydon  had  increased  enormously. 
It  was  the  only  place  in  the  district  where  a  cattle  market  was 
held,  and  the  cattle  trade  had  been  very  quickly  and  greatly 
developed.  The  accommodation  at  the  old  cattle  bank  had  become 
wholly  insufficient  It  was  incapable  of  extension  on  that  site ; 
the  site,  too,  had  become  dangerous  by  reason  of  the  extension  of 
the  goods  yard  and  sidings  in  its  immediate  neighbourhood,  and 
the  increased  difficulty  of  getting  cattle  from  the  cattle  bank  to 
the  public  road  across  the  obstructions  and  by  the  route  used  also 
for  carriages  and  foot  passengers.  In  addition  to  this,  the  require- 
ments of  the  Privy  Council  with  respect  to  the  moving  of  cattle 
made  further  accommodation  indispensable,  and  rendered  a  larger 
space  for  the  purpose  of  this  traffic  imperatively  necessary.  To 
meet  these  requirements  the  company  in  the  year  1881  devoted 
the  piece  of  land  I  have  mentioned  to  the  purposes  of  their  cattle 
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traffic,  and  upon  it  they  placed  five  or  six  new  lines  of  railway 
sidings,  and  beyond  this  .  .  .  constructed  what  are  called  in  the 
pleadings  a  cattle  dock  or  yard  and  cattle  pens,  with  an  opening 
therefrom  into  Lansdowne  Boad  through  which  all  the  cattle 
traffic  has  been  carried  since  these  new  arrangements  were  com- 
pleted. I  may  add  that  this  was  all  done  by  the  com- 
[*  60]  pany  in  consultation  with,  ♦  and  with  the  full  concurrence 
of,  the  local  authority  and  the  Privy  CounciL  The  plain- 
tiffs allege  that  these  new  works  by  the  company  are  a  nuisance, 
and  seek  to  have  them  restrained  by  injunction.  * 

I  think  no  attempt  was  made  to  deny  that  this  statement  was 
accurate,  and  I  read  it  at  length  because  it  has  an  important  bear- 
ing on  the  question  whether  what  I  shall  presently  show  is,  in 
my  opinion,  the  ratio  decidendi  of  North,  J. ,  can  be  supported. 

It  is  not  disputed  that  the  appellants  have  since  1881  caused 
what  would  be  an  actionable  nuisance,  entitling  the  respondents 
to  an  action  and  ah  injunction  against  the  appellants,  unless  the 
appellants  could  show  statutable  authority  to  use  locomotive 
power  to  propel  trains,  and  to  carry  cattle  in  those  trains,  and 
unload  them  on  this  land,  without  liability  to  an  injunction 
against  the  proper  exercise  of  those,  powera,  though  they  might 
injuriously  afifect  their  neighbours. 

The  appellants  relied  on  the  Act  of  1837,  and  more  particularly 
the  82nd  and  198th  sections  of  that  Act,  as  giving  them  such 
powera  And  in  my  opinion  the  principal  question  is  whether 
the  true  construction  of  that  Act  does  or  does  not  give  such 
powers. 

I  do  not  think  there  can  be  any  doubt  that  if  on  the  true  con- 
struction of  a  statute  it  appears  to  be  the  intention  of  the  Legisla- 
ture that  powere  should  be  exercised,  the  proper  exercise  of  which 
may  occasion  a  nuisance  to  the  owners  of  neighbouring  land,  and 
that  this  should  be  free  from  liability  to  an  action  for  damages,  or 
an  injunction  to  prevent  the  continued  proper  exercise  of  these 
powers,  effect  must  be  given  to  the  intention  of  the  Legislature. 
No  doubt  when  compensation  is  not  given  to  those  interested  in 
the  neighbouring  land,  this  is,  as  against  them,  harsh  legislation. 
But  I  think  the  construction  of  ordinary  Bailway  Acts  is  now 
fixed.  And  whether  they  should  have  originally  been  construed 
so,  or  not,  I  agree  with  what  is  said  by  North,  J.  (25  Ch.  D. 
431).     "  Now  it  is  clearly  settled  that  the  power  to  take  defined 
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lands  compulsorily,  and  to  make  a  line  of  railway  thereon,  and  to 
use  locomotives  upon  that  line,  entitles  a  company  to  run  locomo- 
tives thereon,  notwithstanding  that  in  so  doing  they  cause 
what  in  the  absence  *  of  such  power  would  be  an  actionable  [♦  61] 
nuisance,  provided  always  that  they  are  not  guilty  of  negli- 
gence. See  Rex  v.  Pease,  4  B.  &  Ad.  30  (p.  71,  ante) ;  Hammer- 
smith  Railway  Company  v.  Brand.,  L.  R  4  H.  L.  171.  The 
same  section  which  enables  the  company  to  use  locomotives  also 
gives  them  the  power  to  convey  cattle  and  other  animals;  and 
this  power  to  carry  mast  necessarily,  without  the  assistance  of  the 
82nd  section,  include  the  right  to  load  and  unload  them ;  and  it 
seems  to  me  to  follow  that  the  company  have  the  same  right  to 
load  and  unload  and  to  carry  and  convey  cattle  as  they  have  to 
use  lopomotives,  and  that  they  are  as  free  in  the  one  case  as  in 
the  other  from  liability  to  be  sued  for  causing  thereby  annoyance 
to  their  neighbours,  provided  always  that  negligence  is  absent.  * 

The  Act  of  1837  is  such  a  Railway  Act,  but  the  82nd  section, 
it  is  said,  is  not  subject  to  the  same  construction  as  the  rest  of  the 
Act 

I  do  not  think  that  any  one  of  the  Judges  below  expresses  any 
doubt,  thab  if  the  cattle  dock,  yard,  and  pens  and  rails  had  been 
laid  down  on  the  line  within  the  limits  within  which  there  was 
originally  power  to  take  land  compulsorily,  it  must  (on  the  con- 
struction now  to  be  put  on  Bail  way  Acts)  be  held  to  have  been 
the  intention  of  the  Legislature  to  authorise  the  use  of  them  free 
from  action  or  injunction  for  the  proper  use  of  their  powers  on  the 
part  of  those  neighbouring  owners  who  suffered  annoyance  to  such 
an  extent  as  would,  bat  for  the  statutory  authority  given  to  the 
company,  have  entitled  those  owners  to  an  injunction.  But  this 
only  extends  to  the  proper  use  of  those  statutable  powers. 

I  do  not  think  that  if  the  company  failed  either  in  the  fulfil- 
ment of  the  common  law  duty  of  taking  proper  caro  in  the  man- 
agement of  the  trafiBc,  which  is  what  is  in  common  language 
called  negligence,  or  neglected  any  duty  that  on  the  construction 
of  the  whole  Act  it  appears  was  cast  upon  them,  which  in  a  more 
technical  sense  is  also  included  in  the  word  "negligence,"  they 
are  freed  from  an  injunction. 

It  was  not  contended  by  the  counsel  for  the  appellants  that  the 
dock,  yard,  pens;  and  rails,  against  the  use  of  which  the  injunc- 
tion was  granted,  had  been  erected  under  the  general  powers  of 
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the  Act ;  they  relied  entirely  on  the  82nd  section.  Nor  did  they 
contend  that  the  82nd  section  in  any  way  freed  them  from 
[*  62]  *  liability  to  an  injunction  if  they  were  guilty  of  negligence 
either  in  its  more  limited  or  in  its  more  extended  sense; 
they  denied  that  any  negligence  in  the  popular  sense  was  proved. 
North,  J.  (25  Ch.  D.  at  p.  430),  says  expressly  that  "  the  charges 
of  negligence  fail, "  and  no  attempt  was  made,  either  in  the  Court 
of  Appeal  or  at  your  Lordships*  bar,  to  show  that  this  finding  of 
fact  was  wrong. 

The  respondents,  both  in  the  Court  below,  and  at  your  Lord- 
ships' bar,  argued  that  the  powers  given  by  sect  82  had  expired 
before  1851,  as  well  as  the  general  powers.  If  this  had  been  so, 
there  would  have  been  an  end  of  the  question.  But  I  agree  with 
all  the  Judges  below,  and  I  believe,  with  the  Lords  who  heard 
this  argument,  that  this  is  not  correct 

I  think  it  is  now  convenient  to  inquire  what  the  true  construc- 
tion of  the  82nd  section  is.  I  think  it  must  be  read  along  with 
the  rest  of  the  Act  of  1837.  It  conferred  a  power  on  the  original 
company  and  their  successors,  to  whom  their  powers  are  trans- 
ferred, to  contract  with  any  person  "  for  the  purchase  of  any  lands 
not  exceeding  in  the  whole  fifty  acres,  in  addition  to  the  lands 
authorised  to  be  taken, "  and  as  they  may  by  the  83rd  section  sell 
those  lands  and  purchase  others,  this  power  may  be  exercised  from 
time  to  time.  The  land  is  to  be  purchased  in  "  such  places  as 
shall  be  deemed  eligible, "  so  that  the  choice  of  the  locality  is  left 
to  the  company;  there  is  no  restriction  as  to  where  it  may  be, 
further  than  that  the  nature  of  things  requires  that  it  should  be 
near  enough  to  the  line  to  be  used  for  the  purposes  to  which  the 
company  were  to  apply  it  Those  are  enumerated :  "  For  the 
purpose  of  making  and  providing, "  inter  alia,  **  additional  stations, 
yards,  waiting,  loading  and  unloading  places  .  .  •  and  conven- 
iences for  receiving,  depositing,  and  loading  or  keeping  any  cattle 
.  •  .  conveyed  or  intended  to  be  conveyed  upon  the  railway  .  .  . 
which  the  said  company  shall  judge  requisite.* 

It  seems  to  me  impossible  to  read  the  statement  which  I  have 
read  (25  Ch.  D.  426)  without  coming  to  the  conclusion  that  the 
company  did  on  very  suflScient  grounds  bond  fide  judge  it  requisite 
that  there  should  be  further  conveniences  for  carrying  cattle,  and 
bond  fide  think  the  spot  eligible ;  and  I  think  the  true  construc- 
tion of  sect  82  is  that  the  Legislature  intended  them  to  be  judges 
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of  this.  I  cannot  doubt  (on  the  construction  of  the  whole 
Act)  that  if  *  there  is  a  suflBcient  indication  in  the  body  [*  63] 
of  the  Act  of  1837  of  the  intention  of  the  Legislature  that 
locomotive  power  and  cattle  trafiBc  might  be  carried  on  free  from 
injunction,  if  properly  carried  on,  or,  as  is  said,  without  negli- 
gence, on  land  acquired  under  the  general  powers  of  the  Act  of 
1837,  there  is  also  an  indication  of  intention  that  they  may  be  so 
carried  free  from  injunction  on  land  acquired  for  that  purpose 
under  the  82nd  section.  I  agree  entirely  with  the  reasoning  of 
the  noble  and  learned  Earl  (Earl  Selborne)  on  this  point,  and  I 
do  not  repeat  it 

It  is,  however,  no  doubt  the  fact  that,  under  the  82nd  section, 
the  company  are  not  bound  to  purchase  any  land,  nor  to  apply  it 
to  any  of  the  purposes  mentioned,  until  they  **  judge  it  requisite, " 
and  even  when  they  do  judge  it  requisite  they  are  not  bound  to 
apply  any  specific  piece  of  land  to  those  purposes,  nor  even  a  piece 
of  land  in  any  specific  place ;  it  is  in  such  place  as  *"  shall  be 
deemed  eligible  '  by  the  company. 

Fry,  L.  J. ,  seems  to  think  that  the  continuing  power  of  choice 
makes  it  wrong  to  put  a  construction  on  the  Act  of  1837,  giving 
on  the  land  required  under  sect  82  the  same  powers  as  I  think  it 
is  not  disputed  were  given  by  the  body  of  the  Act  on  the  other 
lands.  If  that  is  the  ground  of  his  decision,  I  am  unable  to  agree 
with  him. 

Much  reference  was  made  below  to  the  opinions  delivered  in  this 
House  in  the  case  of  Metropolitan  Asylum  District  v.  Hillt  6  App. 
Cas.  193  (16  R  C.  556).  Baggallay,  L.  J.,  seems  to  think  that 
principles  were  there  laid  down  which  made  it  impossible  to  put 
the  construction  on  the  82nd  section  which  I  think  ought  to  be  put 
on  it  I  do  not  think  that  North,  J. ,  went  quite  so  far.  And  I 
think  that  BowEN,  L.  J.,  dissented  from  that  view.  He  says: 
"  In  construing  Railway  Acts,  I  do  not  think  that  we  should  be 
entitled  to  lay  down  a  hard  and  fast  line  of  distinction  between 
the  way  in  which  companies  may  exercise  their  powers  upon  lands 
taken  by  compulsion,  and  the  way  in  which  they  may  exercise 
them  upon  lands  taken  by  agreement  It  seems  to  me  that  in 
this  very  case,  by  sect  82,  the  intention  of  the  Legislature  was  as 
fully  expressed  that  the  company  should  carry  out  on  the  fifty 
acres  of  land  to  be  purchased  the  objects  for  which  such  land 
was  authorised  to  be  purchased,  as  that  it  should  carry  out  its 
VOL.  xxn. — 7 
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[*  64]  general  objects  on  the  *  lands  which  it  was  empowered  to 
purchase  compulsorily.  It  is  true  that  the  absence  of  all 
intention  to  interfere  with  private  rights  in  an  Act  of  Parliament 
puts  an  end  to  all  controversy  as  to  the  right  to  commit  a  nuisance ; 
and  in  the  case  of  Metropolitan  Asylum  District  v.  Hill  there  was 
not  to  be  found  in  the  Act  any  element  of  compulsion,  or  any 
indication  of  an  intention  to  interfere  with  private  rights.  I  do 
not,  however,  think  that  the  absence  of  one  particular  indication 
of  an  intention  to  interfere  with  private  rights,  or  the  presence  of 
any  one  indication  of  such  an  intention,  is  necessarily  decisive. " 
(29  Ch.  D.  109. )  I  prefer  to  adopt  this  language  as  my  own  to 
attempting  to  express  the  same  idea  in  other  words. 

The  ratio  decidendi  of  North,  J.,  is,  I  think,  to  be  found  at  25 
Ch.  D.  p.  441.  He  says :  *  The  plaintiffs'  counsel  endeavoured 
to  show  that  there  was  another  site,  called  Fair  Field,  at  least  as, 
if  not  more  eligible,  but  if  the  onus  of  proof  of  any  such  matter 
were  on  them,  they  failed  to  establish  it  I  have  no  doubt  that 
the  directors  have  selected  the  site  which  they,  in  the  lonti  fide 
exercise  of  their  discretion,  considered  most  advantageous  to  their 
shareholders  in  the  first  place,  and  possibly  also  to  the  trade  and 
public  in  the  second. ' 

He  quotes  a  passage  in  Lord  Watson's  judgment  in  Metropolir 
tan  Asylum  District  v.  Hill,  and  then  says,  at  p.  441 ;  *  In  the 
present  case  it  is  pleaded  that  the  company  were  guilty  of  negli- 
gence in  selecting  a  place  for  their  cattle  yard  and  pens  which  was 
not  suitable  for  the  purpose.  The  fact  that  a  nuisance  is  proved 
to  exist  without  any  negligence  in  the  mode  of  conducting  the 
business  there,  shows  that  the  place  is  not  suitable  for  the  pur- 
pose."  (In  this  I  cannot  agree.)  "To  justify  this  it  would, 
according  to  Lord  Watson's  view,  be  necessary  for  the  company 
to  prove,  in  addition  to  an  imperative  direction  to  erect  such  yard 
and  pens  somewhere  within  defined  limits,  the  impossibility  of 
erecting  them  anywhere  else  within  those  limits  without  their 
being  a  nuisance  to  any  one.  The  onus  of  proving  this  would  be 
on  the  defendants,  and  they  have  not  proved  it  or  even  given  any 
evidence  upon  the  subject. "  I  quite  agree  that  if  the  true  con- 
struction of  the  Act  of  1837,  including  the  82nd  section,  is  to 
impose  on  the  company  an  obligation  to  prove  this, 
[*  65]  •  they  have  not  proved  it.  But  I  cannot  agree  that  any 
such  obligation  is   imposed   upon  them.     That  would  in 
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effect  deprive  the  directors  of  all  discretion.  I  do  not  think  that 
any  principle  having  this  effect  was  laid  down  by  Lord  Watson 
or  any  other  Lord  in  Metropolitan  Asylum  District  v.  Hill.  I 
understand  the  passage  cited  as  giving  Lord  Watson's  reasons  for 
construing  the  Act  then  before  the  House,  as  not  giving  any  power 
to  do  any  act  interfering  with  the  rights  of  others  against  their 
will,  on  the  ground,  as  is  said  by  Bowen,  L.  J. ,  in  the  passage  I 
have  cited,  "  that  there  was  not  to  be  found  in  the  Act  any 
element  of  compulsion  or  any  indication  of  an  intention  to  inter- 
fere with  private  rights. ' 

I  do  not  think  that  it  is  shown  that  there  was  any  onus  cast  on 
the  company  to  give  any  such  evidence  as  is  suggested,  I  think 
it  is  not  consistent  with  their  having  any  power  at  all  given  them 
by  the  82nd  section,  and  that  a  construction  which  imposed  that 
duty  would  render  the  section  nugatory. 

I  therefore  come  to  the  conclusion  that  the  order  proposed  by 
the  noble  and  learned  Earl  (Selbgrne)  whose  opinion  I  have  seen 
is  right 

Lord  FitzGerald  :  — 

My  Lords,  I  entirely  concur  in  the  order  proposed.  I  have 
read  the  very  able  and  elaborate  judgments  which  have  been 
delivered,  and  I  have  nothing  to  add. 

Order  appealed  from  reversed:  Order  of  North,  J.,  dis- 
charged ;  and  judgment  in  the  action  to  be  entered  for  the 
defendants :  the  respondents  to  pay  the  costs  of  the  action 
below  and  of  the  appeal  to  this  Hovse,  and  also  to  repay  to 
the  appellants  the  damages  and  costs  which  they  have  paid 
to  the  respondents.  Cause  remitted  to  the  Chancery 
Division. 
Lords'  Journals,  17th  December,  1885. 

Canadian-Pacifio  Railway  Company  v.  Parke  and  another.^ 

(On  appeal  from  the  Snpreme  Court  of  British  Columbia.) 
1899,  A.  C.  535-549  (a.  c.  68  L.  J.  P.  C.  89). 

Law  of  British  Columbia,  —  Construction,  —  Permissive  Statutory  Powers,  [535] 
—  Injunction. —  Liability  for  Damages.  — Irrigation.  —  Land  Slides. 
Wherever,  according  to  the  second  construction  of  a  statute,  the  Legislature 
has  authorised  a  proprietor  to  make  a  particular  use  of  his  land,  and  the  aa- 

1  Pruent:  The  Lord  Chancbllor,  Lord  Watson,  Lord  Hobhousb,  Lord  Mao- 
VAOHTBV,  Lord  Morris,  Lord  Shand,  and  Lord  Da  vet. 
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thority  giyen  is  in  the  stnct  sense  of  law  permissive  merely,  and  not  impera- 
tive, Uie  Legislature  must  be  held  to  have  intended  that  the  use  sanctioned  is 
not  to  be  in  prejudice  of  the  common  law  right  of  others. 

Metropolitan  Asylum  District  v.  HUl  (1881),  6  App.  Cas.  103,  approved. 

lYhere  the  effect  of  British  Columbian  legislation  was  to  authorise  the  re- 
spondents to  irrigate  their  soil  by  the  compulsory  diversion  of  water  from  any 
adjacent  stream,  lake,  or  river,  by  conveying  it  over  lands  which  do  not  belong 
to  them,  and  to  run  the  surplus  water  after  irrigation  through  adjacent  lands 
by  means  of  flumes,  ditches,  or  drains,  all  subject  to  provisions  for  compensa- 
tion, and  the  respondents  brought  water  upon  their  land  in  such  manner  as 
to  be  the  substantial  cause  of  damage  to  the  appellants'  line  of  railway  by 
causing  a  slide  of  their  land:  — 

Held,  reversing  the  judgment  of  the  Court  below,  that,  in  the  absence  of 
provisions  showing  an  intention  on  the  part  of  the  Legislature  to  take  away 
the  appellants*  right  to  protect  their  property  from  invasion,  they  were  entitled 
to  an  injunction  to  prevent  the  respondents'  user  of  the  water  in  disregard  of 
their  common  law  obligation  to  do  no  damage  to  the  appellants'  land. 

Appeal  from  a  decree  of  the  Supreme  Court  (Oct  16,  1897)  dis- 
missing an  appeal  from  a  decree  of  Drake,  J.  (Jan.  29,  1897). 

The  question  determined  in  this  appeal  was  whether  the  re- 
spondents, who  had  a  statutory  right  to  bring  water  upon  their 
lands  for  agricultural  purposes,  were  protected  from  liability  for 
damage  caused  to  the  appellant  railway  so  long  as 
[♦  536]  *  they  exercised  their  statutory  rights  in  the  manner  per- 
mitted to  them  by  the  Legislature  without  negligence  on 
their  part 

The  facts  of  the  case  and  the  proceedings  in  the  action  are 
HtaUid  in  the  judgments  of  their  Lordships. 

The  statutory  right  in  question  was  conferred  by  No.  144  of 
the  I^w«  of  British  Columbia,  June  1,  1870,  consolidated  1871, 
HH.  30-36.  There  have  been  a  series  of  amending  and  consolidat- 
iun  Aots  since  that  date,  the  material  passages  of  which  are 
rafarml  to  by  their  Lordships. 

Th^j  trial  Judge  found  that,  apart  from  the  statutory  rights  of 
i)iti  n^Hj^rindents,  the  appellants  had  made  out  a  case  of  relief. 
iUii  hfi  came  to  the  conclusion  that  the  statute  authorised  the 
fi*i-l,ffUtl(*uiH  to  bring  the  water  on  to  their  land,  although  their 
h/'Kihu  riausing  or  permitting  its  escape  should  result  in  serious 
fhtint'^'t:  to  the  appellants,  and  thus  took  away  the  appellants* 
f,'/\.l  to  ntVuit, 

'//.<'  full  Court  affirmed  this  conclusion. 

'I/,':  jurlgmentof  McCreight,  J.,  concludes:  "I  agree  with  the 
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learned  trial  Judge  that  this  is  a  case  of  damnum  sine  mjurid,  for 
it  is  admitted  that  the  defendant^  have  not  acted  negligently,  and 
I  think  the  case  to  which  he.tfefeis  of  National  Telephone  Co,  v. 
Baker  [1893],  2  Ch.  186,  applieij'j.oiiELI  will  only  add  the  remark 
made  by  Lord  Blackburn  in  Meiro^ipqin  Asylum  District  v. 
Hill,  6  App.  Cas.  208,-  that  '  It  is  clear 'that  the  burden  lies  on 
those  who  seek  to  establish  that  the  Legisl^irfe'  intended  to  take 
away  the  private  rights  of  individuals  to  shOw^that  .by  express 
words  or  by  necessary  implication  such  an  intention  appears. " 

Blake,  Q.  C,  for  the  appellants,  contended  that  fhere^.Vas  no 
law  which  took  away  from  them  the  right  to  the  en  joy  merit,  of 
their  own  property,  or  conferred  upon  the  respondents  the  riglit-tQ'*-.  ^ 
inflict  serious  damage  upon  it  Owing  to  existing  conditions  arid 
conformation  of  soil,  the  effect  of  the  respondents'  irrigating  their 
land  in  the  manner  complained  of  is  to  produce  a  slide  many  hun- 
dred feet  wide,  rendering  unstable  and  moving  many  millions  of 
tons  of  soil,  and  extending  over  sixty  or  seventy  acres. 
The  results  are  that  the  appellants'  *  railway  track,  [*  537] 
instead  of  being,  as  but  for  the  respondents'  action  it 
would  be,  a  permanent  way,  solid  and  stable,  has  been  made  and 
must  continue  a  moving  mass  —  sliding  towards  the  Thompson,  a 
great  and  rapid  river  just  below.  Every  year  the  track  sinks  and 
slides,  declining  towards  the  river,  and  has  to  be  moved  and  set 
up  again  temporarily  at  a  heavy  and  constantly  recurring  expendi- 
ture. Reference  was  made  to  the  Consolidated  Ordinance  of  1871, 
sects.  30-36,  and  to  45  Vict  c.  6,  s.  3,  and  it  was  contended  that 
according  to  the  true  construction  of  those  sections  no  right  was 
conferred  on  the  irrigator  so  to  exercise  the  powers  conferred  there- 
by as  to  injure  the  property  of  his  neighbour.  The  section?  con- 
templated certain  described  persons  obtaining  a  right  to  divert 
water  on  to  their  land  for  certain  specified  objects.  They  directed 
compensation  to  be  given  to  those  with  whose  property  they 
meddled  in  effecting  such  diversion.  There  is  nothing  to  show 
that  other  persons  damaged  by  the  escape  of  water  were  excluded 
from  compensation.  Such  damage  might  not  usually  occur,  and 
it  was  unnecessary  to  provide  in  express  terms  for  compensation. 
The  ordinary  common  law  right  to  compensation  for  damage 
voluntarily  done  by  the  respondents  is  not  taken  away,  and  the 
grant  of  special  powers  to  the  respondents  should  be  construed  to 
be  conditional  on  their  so  exercising  them  as  not  to  interfere  with 
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the  rights  of  others.  The  whole  spirit  of  the  legislation  on  this 
subject  was  to  grant  powers  subject  to  compensating  third  parties 
for  any  damage  inflicted  by  theiy  eiercise. 

Haldane,  Q.  C,  and  J.  IX^JQifewford,  for  the  respondents,  con- 
tended that  the  earth-slidiga  Vhich  damaged  the  appellants'  line 
of  railway  were  not  .Cfiufl^S  by  any  negligence  on  the  part  of  the 
respondents.  Th^jjF.'did  not  contest  the  general  principle  laid 
down  by  the  appelllihts,  but  submitted  that  in  the  special  circum- 
stances of  *the  case  the  rule  laid  down  in  Bylands  v.  Fletcher 
(ISeS),;!;'.,^;  3  H.  L.  330,  did  not  apply.  The  authority  given 
by  slt^jfete  in  this  case  was  very  definite  and  express,  and  the 
.-jpO|^i]51e  mischief  which  might  arise  from  its  reasonable  and  proper 
"/•^  •  exercise  must  be  held  to  have  been  within  the  contempla- 
[*  538]  tion  of  the  *  Legislature.  So  loDg  as  the  respondents  used 
the  statutory  powers  reasonably  and  without  negligence, 
they  are  not  responsible  for  the  consequences.  Reference  was 
made  to  Madras  Railway  Co.  v.  Zemindar  of  Carvatenagaram 
(1874),  L.  R  1  Ind.  Ap.  364,  which  it  was  contended  laid  down 
the  principle  applicable  to  this  case,  namely,  that  in  the  absence 
of  negligence  a  man  exercising  a  statutory  right  is  not  liable  for 
injury  done  to  another.  The  Legislature,  having  sanctioned  the 
right,  sanctions  also  the  consequences  which  result  from  its  exer- 
cise. [The  Lord  Chancellor.  —  lii  that  case  it  was  not  a  ques- 
tion relating  to  a  private  owner;  the  zemindar  had  a  public  duty 
with  limited  rights.  ] 

Counsel  for  appellants  was  not  heard  in  reply.  The  judgment 
of  their  Lordships  was  delivered  by  Lord  Watson. 

Lord  Watson.  — The  appellants  are  owners  of  the  Dominion 
Eailway,  known  as  the  Canadian-Pacific  Railway,  which,  in 
its  course  through  the  Yale  district  of  British  Columbia,  passes 
near  to  the  Thompson  Eiver  at  the  distance  of  about  half  a  mile 
from  the  lands  belonging  to  the  respondents,  which  lie  to  the 
eastward. 

The  respondents'  ranch,  which  appears  to  be  about  320  acres  in 
extent,  is  situated  —  to  use  provincial  phraseolc^y  —  upon  benches, 
or,  in  other  words,  upon  a  series  of  table-lands,  rising  gradually 
to  the  eastward,  above  the  level  of  the  Thompson  Eiver.  The 
land  was  originally  acquired  from  the  Crown,  under  a  pre-emption 
title,  by  one  William  Eice  Puckett,  before  the  Province  of  Colum- 
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bia  bad  been  admitted  into  the  XJuion.  Fuckett,  in  the  year 
1872,  transfeiied  his  interest  to  James  Bobinson;  and  in  July, 
1884,  Bobinson  transferred  his  interest  to  T.  G.  Kirkpatrick,  who 
in  April,  1894,  sold  and  transferred  his  interest  in  the  same  to 
the  respondents,  the  transfer  being  duly  recorded. 

The  British  Columbian  Land  Ordinance  of  1870,  by  sect  30,  pro- 
vided that  "  Every  person  lawfully  entitled  to  hold  a  pre-emption 
under  this  ordinance  and  lawfully  occupying  and  bond  fide  culti- 
vating lands,  may  divert  any  unrecorded  and  unappropriated 
water  from  the  natural  channel  of  any  stream,  lake,  or 
•  river  adjacent  to  or  passing  through  such  land,  for  agri-  [*  539] 
cultural  and  other  purposes,  upon  obtaining  the  written 
authority  of  the  commissioner  of  the  district  to  that  effect,  and  a 
record  of  the  same  shall  be  made  with  him,  after  due  notice  as 
hereinafter  mentioned,  specifying  the  name  of  the  applicant,  the 
quantity  sought  to  be  diverted,  the  place  of  diversion,  the  object 
thereof,  and  all  such  other  particulars  as  such  commissioner  may 
require.  For  every  such  record  the  commissioner  shall  charge  a 
fee  of  two  dollars,  and  no  person  shall  have  any  exclusive  right 
to  the  use  of  such  water,  whether  the  same  flow  naturally  through 
or  over  his  land,  except  such  record  shall  have  been  made. " 

Sect  33  of  the  ordinance  enacted  that  ''  The  right  of  entry  on 
and  through  the  lands  of  others,  for  carrying  water  for  any  lawful 
purpose  upon,  over,  or  under  the  said  land,  may  be  claimed  and 
taken  by  any  person  lawfully  occupying  and  bond  fide  cultivating 
as  aforesaid,  and  (previous  to  entry)  upon  paying  or  securing  pay- 
ment of  compensation,  as  aforesaid,  for  the  waste  or  damage  so 
occasioned,  to  the  person  whose  land  may  be  wasted  or  damaged 
by  such  entry  or  carrying  of  water. "  Sect.  34  makes  provision  for 
the  assessment  of  the  amount  of  compensation  payable,  in  case  of 
dispute,  either  summarily  or  by  a  jury  of  five  persons. 

The  36th  section  of  the  ordinance  enacts  that,  **  All  assign- 
ments, transfers,  or  conveyances  of  any  pre-emption  right,  hereto- 
fore or  hereafter  acquired,  sjiall  be  construed  to  have  conveyed 
and  transferred,  and  to  convey  and  transfer,  any  and  all  recorded 
water  privileges  in  any  manner  attached  to  or  used  in  the  working 
of  the  land  pre-empted.  * 

The  provisions  already  referred  to  of  the  Ordinance  of  1870 
were  in  substance  re-<enacted  by  No.  144  of  the  Laws  of  British 
Columbia  consolidated  in  1871,  which  is  entitled  ''  An  Ordinance 
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to  amend  and  consolidate  the  Laws  aflfeeting  Crown  lands  in 
British  Columbia.  "  Sects.  39  to  50  of  chapter  66  of  the  Consoli- 
dated Statutes  of  British  Columbia,  1888,  relate  to  the  same  sub- 
ject. Sect  41  provides  that  "  The  owner  of  any  water  privilege, 
or  right  acquired  by  record,  shall  have  no  exclusive  right 
[*  540]  to  the  water  privilege  so  recorded  until  he  shall  have  *  con- 
structed a  ditch  for  carrying  the  water  to  the  place  where 
it  is  intended  to  be  used ;  and  in  case  any  such  ditch  shall  not  be 
of  suflScient  capacity  to  carry  the  quantity  of  water  recorded  by 
the  owner  of  such  ditch,  then  the  exclusive  right  of  such  owner 
shall  be  limited  to  the  quantity  which  such  ditch  may  be  capable 
of  carrying,  notwithstanding  such  record,  until  such  ditch  shall 
be  enlarged  so  as  to  be  cc^able  of  carrying  the  quantity  of  water 
recorded  by  such  person.  * 

Sect.  47  of  the  statute  of  1888  empowers  the  proprietors  or 
occupiers  of  any  lands  subject  to  irrigation,  with  the  consent  in 
writing  of  the  commissioner,  by  means  of  flumes,  ditches,  or 
drains  through  the  adjacent  lands,  to  run  their  surplus  and 
waste  water  into  any  creek,  gulch,  or  channel.  The  power  thus 
given  is  qualified  by  the  condition  that  it  shall  be  *  subject  to 
the  provisions  of  the  law  for  the  time  being  in  force  respecting 
compensation  for  entry  upon  occupied  lands  for  carrying  water 
through  or  over  them."  Sect  49  provides  that  all  assign- 
ments, transfers,  or  conveyances  of  any  pre-emption  right,  when 
the  same  are  or  were  permitted  by  law,  and  all  conveyances 
of  land  in  fee,  whether  such  assignments,  transfers,  or  convey- 
ances were  or  shall  be  made  before  or  after  the  passing  of  the  Act, 
shall  be  construed  so  as  to  carry  any  and  all  water  privileges  in 
any  manner  attached  to  or  used  in  the  working  of  the  land  pre- 
empted or  conveyed.  Sect  50  enacts  and  declares  that  whereas, 
in  times  past,  many  records  of  water  rights  and  privileges  had 
been  honestly  but  imperfectly  made,  in  all  cases  where  the  valid- 
ity of  any  water  record,  made  before  April  6,  1886,  might  be 
called  in  question,  and  the  Court  or  Judge  before  whom  the  case 
was  pending  should  be  of  opinion  that  the  record  was  made  bond 
fide,  the  same  should  be  held  to  be  good  and  valid  so  far  as  the 
making  and  entry  thereof  is  concerned,  and  eflfect  should  be  given 
thereto  according  to  the  intent  thereof. 

In  the  valley  of  the  Thompson  Kiver,  and  in  other  districts  of 
British  Columbia,  irrigation  is  indispensably  necessary  in  order  to 
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develop  the  fertility  of  the  soil.  Accordingly  there  have  been  a 
considerable  number  of  provincial  Acts  passed  from  time 
to  time  in  order  to  the  sanction  and  regulation  of  *  water  [*  541] 
privileges.  Their  Lordships  have  not  thought  it  necessary 
to  refer  to  these  in  detail,  but  have  noticed  all  the  statutory  enact- 
ments to  which  their  attention  was  directed  in  the  argument  upon 
this  appeal. 

Fuckett,  the  original  pre-emptor  of  the  lands  now  belonging  to 
the  respondents,  on  November  21,  1868,  acquired  a  record  of  300 
inches  of  water  to  be  taken  from  McCallum's  Creek,  and  on  April 
10,  1871,  he  acquired  a  record  of  300  inches  of  water  to  be  taken 
from  McCallum's  and  Pennie's  Creek,  for  the  purpose  of  irrigating 
the  lands.  The  respondents,  as  his  successors,  have  now  right  to 
the  water  privileges  which  were  so  acquired  by  him. 

The  Canadian-Pacific  Sail  way,  as  it  passes  the  lands  of  the 
respondents,  was  constructed  by  the  Dominion  Government,  and 
was  thereafter  transferred  to  the  appellant  company,  and  opened 
for  traffic  in  the  year  1886.  The  railway,  and  the  whole  under- 
taking now  carried  on  under  the  name  of  the  Canadian-Pacific 
Eailway,  were,  by  patent  of  her  Majesty  under  the  Great  Seal  of 
Canada,  dated  May  25,  1896,  granted  to  the  appellant  company. 
The  grant  was  made  under  the  proviso  that  "  should  our  title  to 
any  portion  or  portions  of  the  said  tract  of  land  hereby  granted  be 
found  to  be  defective,  neither  the  company,  nor  its  successors  or 
assigns,  shall  have  any  claim  in  respect  thereof  by  virtue  of  any- 
thing contained  in  these  presents."  No  question  arises  in  this 
action  as  to  any  defect  of  the  Crown  title,  the  only  question  relat- 
ing to  the  powers  which  the  respondents  are  entitled  to  exercise, 
by  virtue  of  the  water  privileges  attached  to  their  lands. 

The  appellant  company  brought  their  writ  on  July  20,  1895, 
and  an  amended  statement  of  claim  was  delivered  on  October  27, 
1896,  before  the  Supreme  Court  of  British  Columbia.  The  amended 
statement  sets  forth  that  the  respondents  brought  large  quantities 
of  water  upon  their  lands  for  the  purposes  of  irrigation ;  that  they 
did  not  carry  off  the  surplus  water  by  means  of  flumes,  ditches,  or 
drains,  but  allowed  it  to  mingle  with  the  subsoil,  with  the  result 
of  causing  a  slide  of  the  land  in  the  direction  of  the  Thompson 
River,  and  thereby  occasioning,  from  time  to  time,  serious 
•  damage  to  the  line  of  railway.  The  appellant  company  [*  542] 
claimed :  *"  That  the  defendants,  their  servants,  agents,  and 
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workmen,  be  restrained,  by  the  order  of  this  Honourable  Court, 
from  continuing  to  bring  water  upon  their  lands,  and  to  allow 
such  water  to  escape  to  the  plaintiffs'  line  of  railway,  and  to  cause 
landslides  thereon  as  mentioned.  " 

The  case  went  to  trial,  at  Vancouver,  before  Drake,  J. ,  and  a 
sjjecial  jury.  The  learned  Judge  submitted  these  two  questions  to 
the  jury :  "  (1)  Is  the  water  brought  by  the  defendants  upon  their 
land  for  the  purpose  of  irrigation  the  sole  cause  of  the  damage 
done  to  the  plaintiffs'  line  of  railway  by  the  slide  in  question  ? 
(2)  Is  the  water  brought  by  the  defendants  on  their  land  for  the 
purpose  of  irrigation  the  substantial  cause  of  the  damage  done 
to  the  plaintiffs'  line  of  railway  by  the  slide  in  question  ?  " 
Th(5  jury  answered  the  first  question  in  the  negative,  and  the 
ii<)(M>nd  in  the  affirmative. 

Thu  learned  Judge  who  presided  at  the  trial,  having  considered 
th(i  verdict  returned  by  the  jury,  refused  the  injunction  craved, 
mid  diMHiisBcd  the  appellants'  action  with  costs.  On  appeal,  the 
Kull  (Jourt  of  British  Columbia,  consisting  of  McCreight, 
Wa^KKM,  and  McColl,  JJ.,  affirmed,  with  costs,  the  judgment  of 
1)IUKK,  J. 

Tills  learned  Judges  of  the  Supreme  Court  fully  recognised  the 
j(fKvlty  of  the  legal  issues  which  were  raised,  and  their  importance 
Uf  th<«  parties.  Drake,  J.,  said:  "The  jury  found,  after  a  trial 
it^MifMliiiK  ^^ver  many  days,  that  the  substantial  cause  of  the  injury 
iUim  Ui  the  plaintiffs*  railway  was  the  water  brought  on  to  the 
|,iii/U  of  the  defendants  for  irrigation  purposes,  and  on  that  finding 
tJifs  phiifitiffs  move  for  judgment,  asking  that  the  defendants  be 
HiHlrnlutul  from  further  damaging  the  plaintiffs'  line  by  irrigating 
Mm  \iitu\H  in  question.  The  effect  of  such  an  order  will  be  to 
\iitiviiui  i)ui  defendants  carrying  on  farming  operations  upon  the 
\nw\n  ill  quiiHtion." 

IMUKK,  J.,  at  the  same  time,  clearly  explained  the  origin  and 
MNMiHf  <it  the  slide  or  landslip  which,  during  periods  of  irrigation, 
nuNntttUM  upon  and  damaged  the  appellants*  line  of  railway :  "  The 
d'jf'tndants  irrigated  about  34  acres  of  land  on  the  high 
(•  M/'{|  hiJiifsh  above  the  railway  with  water  brought  by  a  ♦  ditch 
rittjjable  of  carrying  160  inches  of  water.  An  inch  of  water 
luhhiiH  12,000  gallons  in  24  hours,  or  1728  cubic  feet  The  soil 
tyhj/  U  tho  defendants  irrigated  was  proved  to  be  of  a  very  porous 
hiifiWly,   <JoiiHl8ting  of  many  feet  of  gravel  underlying  a  slight 
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deposit  of  sandy  loam»  and  below  the  gravel  was  a  very  large  bed 
of  what  is  called  silt,  a  mineral  that  absorbs  water  rapidly,  and 
when  its  saturation  reaches  78  degrees  it  is  converted  into  liquid 
mud.  At  a  point  on  the  banks  of  the  Thompson,  above  and  below 
the  plaintiffs'  line,  a  large  slide  has  been  formed  by  water  perco- 
lating through  the  soil  and  causing  the  earth  to  slip.  This  slide 
is  continually  moving  towards  the  river,  forcing  the  rails  out  of 
position,  and  frequently  large  masses  of  more  or  less  liquid  silt 
carrying  away  the  road  bed  drop  from  under  the  line.  This  slide 
is  now  about  66  acres  in  extent  and  continually  increasing. " 

The  damage  done  to  the  railway  of  the  appellant  company  by 
the  slide,  and  the  constant  repair  and  renewal  which  it  necessi- 
tates, may  be  gathered  from  the  uncontradicted  evidence  of  Henry 
John  Cambie,  the  chief  engineer,  since  its  opening  in  1886,  of  the 
Pacific  Division  of  the  Canadian-Pacific  Eailway.  Speaking  of 
that  portion  of  the  railway  which  is  affected  by  the  slide  in  ques- 
tion, he  says :  "  We  keep  a  resident  watchman  there  living  on  the 
spot,  and  no  train  is  allowed  to  pass  over  without  his  signal  giv- 
ing permission.  In  addition,  we  have  been  obliged  to  divide  up 
the  section,  and  put  an  extra  section  gang  in  order  to  have  three 
or  four  men  at  all  times.  Besides  that  we  must  keep  over  a  great 
part  of  the  reach  25  or  30  men  working  along  for  weeks  together 
on  this  particular  piece.  They  are  not  able  to  do  it  alone.  We 
must  put  on  working  trains  to  bring  material,  in  order  to  keep  up 
the  railway  embankment  Notwithstanding  all  that,  there  is  a 
very  great  danger  to  the  trains  passing  over  it " 

In  coming  to  the  conclusion  that  the  application  of  the  appel- 
lant company  ought  to  be  dismissed,  Drake  and  McCreight, 
JJ.,  with  whom  Walkem,  J.,  agreed,  proceeded  solely  upon  the 
ground  that  the  British  Columbian  legislation,  which  has  been 
already  referred  to,  gives  to  the  holder  of  land  under  a  pre-emption 
title,  who  has  taken  a  supply  of  water  for  irrigation 
*  purposes,  and  has  recorded  his  privilege  in  accordance  [*  544] 
with  its  provisions,  an  absolute  right  to  use  for  irrigation 
the  water  so  taken  by  him,  no  matter  how  injurious  the  use  may 
be  to  neighbouring  landowners,  and  that  he  was  under  no  liabil- 
ity to  compensate  them  for  the  injury  done,  unless  it  were 
shown  that  his  use  was  negligent  In  other  words,  they  held 
that  his  irrigating  the  surface  of  his  land,  by  bringing  to  and 
pouring  upon  it  foreign  water,    which   immediately   percolated 
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to  the  substratum  of  silt,  with  which  it  mingled,  and  then 
escaped  from  his  land  as  liquid  mud,  and  seriously  damaged 
the  adjoining  land,  was  the  necessary  consequence  of  his  exercis- 
ing his  statutory  right,  and  did  not  constitute  negligence,  or 
afford  the  owner  of  the  adjoining  land  any  cause  of  action. 
McCoLL,  J.,  without  expressing  the  same  conclusion,  proceeds  to 
consider  whether  the  appellant  company  would  have  been  entitled 
to  an  injunction,  if  they  had  offered  to  make  compensation  to  the 
respondents,  in  ceasing  to  irrigate  so  as  to  cause  a  landslide,  and 
the  consequent  destruction  of  the  railway  line.  The  learned 
Judge,  however,  does  not  go  so  far  as  to  solve  the  question,  seeing 
it  had  not  been  argued,  and  his  brethren  had  been  able  to  come  to 
the  conclusion  that  the  judgment  should  be  afiSrmed.  It  may  be 
added  that  the  record  in  this  appeal  contains  no  materials  for 
raising  the  question  which  was  discussed  by  the  learned  Judge. 

Their  Lordships  think  that  the  Judges  of  the  Supreme  Court 
were  right  in  considering  the  crucial  question  in  this  case  to  be 
whether  the  Columbian  legislation,  which  they  had  to  construe, 
was,  as  between  the  person  using  the  powers  hereby  conferred  and 
the  owners  of  adjacent  lands,  imperative  or  merely  permissive. 
They  examined  the  leading  authorities  bearing  upon  the  point, 
and  their  conclusion,  as  expressed  by  Drake,  J. ,  was :  *  The 
difference  in  the  present  case  is  that  there  is  no  direction  that 
irrigation  waters  should  be  used,  but  only  a  permission  to  use 
them;  but  the  permission  to  use  implies  a  legal  right  of  use 
which  will  bar  an  action  for  damages  when  the  use  has  been  non- 
negligent. '  The  proposition  is  somewhat  too  broadly  stated. 
Wherever,  according  to  the  sound  construction  of  a  statute, 
[*  545]  the  Legislature  has  authorised  *  a  proprietor  to  make  a 
particular  use  of  his  land,  and  the  authority  given  is,  in 
the  strict  sense  of  law,  permissive  merely,  and  not  imperative, 
the  Legislature  must  be  held  to  have  intended  that  the  use  sanc- 
tioned is  not  to  be  in  prejudice  of  the  common  law  right  of  others. 

The  leading  authorities  in  the  law  of  England  upon  this  ques- 
tion, which,  though  not  numerous,  are  of  considerable  weight,  are 
Metropolitan  Asylum  District  v.  Hilly  6  App.  Cas.  193,  and  Lon- 
don,  Brighton,  and  South  Coast  Railway  v.  Truman  (1885),  11 
App.  Cas.  45  (p.  80,  ante).  In  the  first  of  these  cases  the  mana- 
gers were  authorised  by  a  public  statute  30  &  31  Vict  C.  6,  no 
locality  being  specified,  to  erect  hospitals  for  the  reception  of  the 
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sick  poor  of  the  metropolis.  In  virtue  of  these  statutory  powers 
they  commenced  the  erection  of  a  small-pox  hospital  at  Hamp- 
stead,  when  an  injunction  was  applied  for  by  the  respondents, 
who  were  the  proprietors  of  houses  in  the  vicinity.  At  the  trial 
it  was  found  by  a  jury  that  the  hospital  was,  or  would  be,  to 
the  nuisance  of  the  respondents.  The  House  of  Lords  decided  in 
favour  of  the  respondents,  upon  the  express  ground  that  the 
statute  was  permissive,  and  gave  the  managers  no  authority  to 
erect  a  hospital  which  was  injurious  to  neighbouring  proprietors. 
The  Lord  Cha.ncellor  (Selborne)  said  (6  App.  Cas.  202) :  "  I  am 
clearly  of  opinion  that  the  Poor  Law  Board  and  the  managers  had 
no  statutory  authority  to  do  anything  which  might  be  a  nuisance 
to  the  plaintiffs  without  their  consent.  ^ 

In  the  same  case  Lord  Blackburn  said  (6  App.  Cas.  208) :  ""  It 
is  clear  that  the  burden  lies  on  those  who  seek  to  establish  that 
the  Legislature  intended  to  take  away  the  private  right  of  indi- 
viduals, to  show  that  by  express  words,  or  by  necessary  implica- 
tion, such  an  intention  appears."  The  noble  and  learned  Lord 
also  observed  (6  App.  Cas.  203) :  *  The  Legislature  has  very  often 
interfered  with  the  rights  of  private  persons,  but  in  modern  times 
it  has  generally  given  compensation  to  those  injured ;  and  if  no 
compensation  is  given  it  affords  a  reason,  though  not  a  conclusive 
one,  for  thinking  that  the  intention  of  the  Legislature  was, 
*  not  that  the  thing  should  be  done  at  all  events,  but  only  [♦  546] 
that  it  should  be  done,  if  it.  could  be  done,  without  injury 
to  others. " 

In  the  second  case,  a  railway  company  were  empowered,  by 
a  local  and  personal  Act,  passed  after  due  inquiry,  to  purchase 
additional  lands  not  exceeding  fifty  acres,  for  the  purposes  inter 
alia  of  receiving,  depositing,  or  keeping  any  cattle,  or  any 
goods  conveyed  or  intended  to  be  conveyed  on  the  railway. 
They  were  required  by  the  Act  to  sell  superfluous  lands  within 
ten  years  from  its  passing.  Under  that  power,  they  purchased 
between  two  and  three  acres  of  ground  adjacent  to  one  of 
their  stations.  For  nearly  ten  years  the  ground  was  used  as  a 
market  garden,  when  the  company  devoted  the  land  to  the  pur- 
poses of  their  cattle  traffic,  and  constructed  a  yard  or  dock  for  the 
cattle  carried  by  them.  Certain  occupiers  of  houses  in  the  neigh- 
bourhood of  the  yard,  who  complained  of  it  as  constituting  a 
nuisanee,  but  did  not  allege  negligence  on  the  part  of  the  company 
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in  using  it,  applied  for  an  injunction,  which  was  granted  by 
North,  J. ,  and  his  decision  was  aflBnned  by  the  Court  ot  Appeal. 
Their  decisions  were  reversed  by  the  House  of  Lords,  who  held 
that  the  provisions  of  the  Act  which  related  to  the  acquisition 
and  use  of  the  yard  were  intended  by  the  Legislature  to  be  impera- 
tive in  the  same  sense  as  its  provisions  relating  to  the  use  of  the 
railway,  and  that,  no  negligence  having  been  shown  on  the  part 
of  the  company,  the  injunction  ought  to  be  refused. 

In  the  present  case,  the  legislation  of  British  Columbia  is  per- 
fectly general,  and  applies  to  all  lands  within  the  province  which 
had  been,  or  at  any  future  time  might  be,  acquired  by  a  subject, 
under  a  pre-emption  title  from  the  Crown.  It  provides  that  the 
proprietor  of  land  held  under  that  title,  with  consent  of  the  com- 
missioner, and  upon  making  payment  of  compensation,  may  com- 
pulsorily  divert  water  from  any  stream,  lake,  or  river  adjacent, 
and  may  convey  it  to  his  own  land  for  the  purpose  of  irrigation ; 
and  he  has  also  the  right,  if  lawfully  occupying  and  cultivating 
his  own  land,  to  convey  the  water  through  or  over  land  which 
does  not  belong  to  him,  upon  paying  due  compensation  for 
[•547]  waste  or  damage.  Then  the  *  statute  of  1882  empowers 
him,  after  the  water  has  been  used  for  irrigation,  to  run 
the  surplus  or  waste  water  through  the  adjacent  lands,  by  means 
of  flumes,  ditches,  or  drains,  subject  to  the  same  provisions  as  to 
compensation. 

The  legislation  in  question,  in  so  far  as  its  provisions  relate 
to  the  use  of  the  water  by  the  irrigator,  after  it  has  been  conveyed 
to  his  own  land,  is  undoubtedly  conceived  in  language  which  is 
permissive.  He  is  allowed  to  use  it  for  the  ordinary  purposes  of 
irrigation,  which  prim&  facie  imply  that  the  water  is  to  be  dis- 
tributed over  and  absorbed  by  the  soil ;  and  it  is  a  circumstance 
not  to  be  overlooked  in  construing  these  statutory  provisions  that 
the  Legislature  has  contemplated,  and  has  provided  compulsory 
means  of  carrying  off  surplus  water,  which  has  not  been  absorbed 
by  the  soil,  by  flumes,  ditches,  or  drains  through  the  adjacent 
lands  of  other  owners.  The  real  question,  therefore,  in  this  case, 
comes  to  be,  whether  these  provisions  ought  to  be  construed,  as 
being  in  their  substance,  as  well  as  in  their  form,  permissive 
merely,  and  subject  to  the  obligation,  which,  in  that  case,  is 
implied  at  common  law,  that  the  irrigator  must  use  his  water 
supply  so  as  not  to  do  damage  to  adjacent  lands ;  or  whether  they 
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are  to  be  construed  as  imperative,  and  therefore  as  empowering 
the  irrigator,  so  long  as  he  is  not  convicted  of  negligence,  to  inflict 
any  amount  of  injury  upon  his  neighbour  without  incurring 
responsibility.  The  respondents  contended  for  the  second  of  these 
alternatives,  which  has  been  adopted  by  the  Courts  below,  but,  in 
order  to  justify  their  contention,  it  is  incumbent  upon  them  to 
show  that  the  Legislature  deliberately  intended  to  take  away  the 
rights  of  individuals  to  protect  their  property  against  invasion. 
The  respondents  maintain  that  so  long  as  they  are  not  negligent, 
the  Legislature  has  given  them  the  absolute  privilege,  for  the  con- 
sequences of  which  they  are  not  responsible,  of  causing,  by  means 
of  their  irrigation,  a  landslip  which  will  have  the  ultimate  effect 
of  carrying  the  lands  situated  at  a  lower  level  than  their  own, 
together  with  all  erections  upon  them,  whether  consisting  of 
houses  or  railways,  into  the  Thompson  Biver. 

Their  Lordships  have  been  unable  to  discover,  in  the 
•statutory  provisions  submitted  to  them,  any  sufficient  [*548] 
ground  for  holding  that  the  privilege  of  irrigating  his  own 
soil  with  foreign  water  was  meant  by  the  Legislature  to  be  impera- 
tive, and  was  intended  to  exclude  all  right  of  action  by  neighbour- 
ing proprietors  for  injury  done  to  their  lands,  save  in  the  case 
where  such  injury  was  occasioned  by  the  negligence  of  the  irri- 
gator. It  is  evident  that  no  such  circumstances  occur  in  this  case 
as  led  to  the  decision  of  the  House  of  Lords  in  London,  Brighton, 
and  South  Coast  Railway  v.  Truman,  11  App.  Cas.  45.  The 
company  could  not,  under  the  power  conferred  upon  them,  acquire 
and  use  additional  land  for  the  enlargement  of  one  of  their  stations, 
without  incurring  a  statutory  obligation  to  the  public,  to  use  that 
additional  land  as  part  of  their  railway,  so  long  as  their  line  was 
open,  for  the  accommodation  and  conveyance  of  traffic.  The  land 
added  was,  in  these  circumstances,  just  part  of  the  railway,  and 
within  the  principle  of  Haminersmith  and  City  Railway  Co,  v. 
Brand  (1868),  L  R  4  H.  L.  171,  38  L.  J.  Q.  B.  265.  In  the 
present  case,  the  irrigator  is  at  liberty,  subject  only  to  the  con- 
sent of  a  commissioner,  who  is  not  charged  with  the  duty  of 
seeing  that  no  injury  results  to  lands  adjacent  to  those  which  are 
to  be  irrigated,  to  determine  the  quantity  of  water  he  desires  to 
appropriate,  the  means  by  which  it  is  to  be  conveyed  to  his  land, 
and  the  means  by  which  surplus  or  waste  water  is  to  be  dis- 
charged.    When  the  water  has  been  conveyed  to  his  land,  he  is 


112  RAILWAYS  AND  OTHEli  PUBLIC  UNDERTAKINGS. 

Hof.  a-11.  —  B.  T.  Paue;  Xet.  Aiylnm Diit.  t.  Hill,  &o.  —Hotel. 

authorised  to  use  it  for  purposes  of  irrigation  i  but  it  is  left  to  his 
discretion  to  determine  whether,  as  circumstances  permit,  he  will 
use  in  irrigation  the  whole,  or  part,  or  none  of  it.  These  pro- 
visions are  certainly  consistent  with  the  view  that  no  part  of  it 
was  meant  to  be  employed  to  the  injury  of  neighbouring  lands. 

Their  Lordships  will  humbly  advise  her  Majesty  to  reverse  the 
judgment  appealed  from;  to  grant  an  injunction  restraining  the 
respondents,  their  servants,  agents,  and  workmen,  from  so  irrigat- 
ing the  respondents'  lands  as  to  cause  a  land  slide  or  slip,  and 
thereby  to  injure  the  appellant  company's  line  of  railway;  and  to 

order  that  the  respondents  do  pay  to  the  appellant  com- 
[•  549]  pany  their  costs  of  action  in  both  Courts  below.     *  The 

respondents  must  pay  to  the  appellant  company  their  costs 
of  this  appeal.     * 

ENGLISH  NOTES. 

The  application  of  the  above  ruling  cases,  Nos.  9  &  10,  was  con- 
sidered in  Jordeaon  v.  Sutton^  Southcoates,  &  Drypool  Gas  Co,y  1898,  2 
Ch.  614,  aud  (C.  A.)  1899,  2  Ch.  218,  where  a  gas  company  was  em- 
powered  by  statute  to  purchase  land  by  agreement,  and  to  erect  gas-works 
thereon.  The  gas  company  under  the  Gasworks  Clauses  Acts,  1845,  1871, 
is  expressly  liable  for  private  nuisances  committed  in  the  construction 
of  works  as  well  as  in  the  manufacture  of  gas.  It  was  held  by  North,  J., 
that  the  Act  fell  within  the  class  of  permissive  Acts  within  the  principle 
of  Metropolitan  Asylum  District  Managers  v.  Hill^  16  R.  C.  656,  and 
not  within  that  of  London,  Brighton  &  South  Coast  Railway  Co.  y. 
Truman  ;  and  he  (inter  alia)  granted  an  injunction  restraining  the 
erection  of  a  gasometer  which  would  interfere  with  the  plaintiff's  an- 
cient light.  The  Court  of  Appeal  affirmed  this  part  of  the  judgment, 
on  the  ground  of  the  express  clause  relating  to  nuisance. 

AMERICAN  NOTES. 

In  Saufyer  v.  Davis^  136  Massachusetts,  239,  241-242,  C.  Allen,  J.,  said: 
<'  It  is  accordingly  held  in  many  cases,  and  H  is  now  a  well  established  rule  of 
law,  at  least  in  this  Comtn  on  wealth,  that  the  incidental  injury  which  results 
to  the  owner  of  property  situated  near  a  railroad,  caused  by  the  necessary 
noise,  vibration,  dust,  and  smoke  from  the  passing  trains,  which  would  clearly 
amount  to  an  actionable  nuisance  if  the  operation  of  the  railroad  were  not 
anthoiized  by  the  Legislature,  must,  if  the  running  of  the  train  is  so  author- 
ized, be  borne  by  the  individual,  without  compensation  or  remedy  in  any 
form.  The  legislative  sanction  makes  the  business  lawful,  and  defines  what 
must  be  accepted  as  a  reasonable  use  of  property  and  exercise  of  rights  on  the 
part  of  the  railroad  company,  subject  always  to  the  qualification  that  the 
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business  miist  be  carried  on  without  neglect  or  unnecessary  disturbance  of 
the  rights  of  others.  And  the  same  rale  extends  to  other  causes  of  annoyance 
which  are  regulated  and  sanctioned  by  law."  Citing  Rex  v.  Pecwe,  and  many 
other  cases. 

The  general  question  '<as  to  how  far  legislative  authority  to  do  an  act, 
which  otherwise  would  be  a  nuisance,  operates  to  shield  those  to  whom  the 
authority  is  given  from  liability  for  damages  sustained  by  others  therefrom  *' 
is  treated  at  length  in  Wood  on  Nuisances,  Srd  ed.  ch.  xziii.  The  Ameri- 
can law  is  discussed  in  the  American  Notes  to  No.  16  of  Ix>cal  Government, 
16  R.  C.  581.  In  addition  to  the  authorities  there  cited,  see  the  cases  col- 
lected in  16  Am.  &  £ng.  £ncycL  of  Law,  Ist  ed.  1000-1003;  2  Jaggard  on 
Torts,  pp.  790  et  seq. ;  0  Lawyers  Reports  Annotated,  713;  10  id.  ^10.  The 
latest  cases,  showing  the  limitations  of  the  doctrine,  are  Cleveland  C  C  |r 
Bt.  L.  R,  Co.  V.  PaltUon,  67  Illinois  App.  351 ;  Garvey  v.  Long  Island  R.  Co.^ 
159  New  York,  323;  Rosenheimer  v.  Standard  Gaslight  Co.,  65  New  York 
Supp.  192. 

While  in  England  Parliament  is  omnipotent,  and  may  legalize  whatever 
nuisances  it  see  fit ;  in  this  country  the  power  of  the  Legislature  is  subject  to 
constitutional  restrictions.  The  effect  of  these  is  perhaps  not  very  clearly 
defined.  Thus  in  Bacon  v.  Boston,  154  Massachusetts,  100,  102,  the  Court 
said:  <' The  general  rule  is,  that  the  Legislature  may  authorize  small  nui- 
sances without  compensation,  but  not  great  ones."  The  most  satisfactory  rule 
is  that  the  Legislature  may  not,  without  providing  for  compensation,  authorize 
a  nuisance  that  amounts  to  a  virtual  taking  of  property.  See  Adams  v.  Chi- 
cago, B,  fr  N.  R,  Co.,  39  Minnesota,  286,  reviewing  many  cases.  On  this 
point  Mr.  Wood  says:  *^If  there  were  no  constitutional  restrictions  imposed 
upon  the  Legislature  against  the  taking  of  private  property  for  public  pur- 
poses without  compensation,  the  power  of  the  Legislature  would  of  course  be 
unlimited  and  supreme,  and  it  might  impose  such  burdens  upon  private 
rights,  without  compensation,  as  it  pleased  for  the  public  good;  but  where,  as 
is  the  case  in  this  country,  the  right  is  restricted  by  a  constitutional  provision 
requiring  compensation,  the  Legislature  cannot  confer  upon  a  corporation  the 
right  to  do  any  act  that  imposes  a  burden  upon  the  property  of  others  that 
amounts  to  an  actual  taking  of  property  for  public  purposes,  so  as  to  exempt 
such  corporation  from  liability  for  all  damages  that  result  from  the  exercise 
of  their  franchise  that,  in  law,  amounts  to  a  takiug  of  property."  Wood  on 
Nuisances,  Srd  ed.  s.  759,  citing  many  cases. 

As  to  what  amounts  to  a  taking,  see  Wood,  s.  762. 
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No.  12.  — ATTORNEY-GENERAL  v,  GREAT  EASTERN 

RAILWAY  COMPANY. 

(H.  L.  1880.) 

RULE. 

Where  a  company  is  incorporated  under  an  Act  of  Par- 
liament for  public  purposes,  the  powers  under  the  Act 
should  be  construed  reasonably  so  as  to  include  everything 
which  may  fairly  be  regarded  as  necessary  for  or  incidental 
to  those  purposes ;  and  where  a  company  is  empowered  to 
enter  into  agreements  for  working  the  railway  of  another 
company,  they  are  impliedly  empowered  to  manufacture 
and  supply  rolling  stock  for  that  purpose. 

Attomey-Oeneral  ▼.  Great  Eastern  Bailway  Company. 

5  App.  Cas.  473-488  (8.  C  49  L.  J.  Ch.  545;  42  L.  T.  810;  28  W.  R.  769). 

[473]    Bailway,  —  Manufacture  of  rolling  stock.  —  Powers  to  contract.  — 

Ultra  Vires. 

The  doctrine  of  ultrh  vires  as  explained  in  The  Ashbury  Railway  Company 
T.  Rlche,  L.  R.  7  H.  L.  653  (2  R.  C.  304),  is  to  be  maintained,  but  is  to  be 
applied  reasonably,  so  that  whatever  is  fairly  incidental  to  those  things  which 
the  Legislature  has  authorised  by  an  Act  of  Parliament,  ought  not  (unless 
expressly  prohibited)  to  be  held  as  ultrh  vires. 

In  an  Act  of  this  kind  granting  special  powers,  what  is  not  permitted  is 
prohibited. 

Per  Lord  Watson.  —  The  test  applied  in  the  AsJtbury  Case  to  the  powers 
of  a  joint  stock  company  (limited),  registered  under  the  Companies  Act,  1862, 
applies  with  equal  force  to  the  case  of  a  railway  company  incorporated  by  Act 
of  Parliament. 

An  Act  of  Parliament  authorised  a  company  to  make  a  railway  to  T.  and 
S.  There  were  two  other  railway  companies  which  were  afterwards  com- 
bined into  one  called  the  Great  Eastern  Railway  Company.  This  latter 
company  entered  into  a  contract  with  the  T.  and  S.  Company,  with  which 
it  was  in  connection  in  several  respects,  to  supply  it  with  rolling  stock  upon 
receiving  a  certain  annual  payment,  and  having  certain  other  advantages. 
The  contract  was  adopted  by  the  shareholders  of  both  companies.  An  action 
was  brought  against  the  Great  Eastern  Company,  and  an  injunction  asked 
for  to  restrain  it  from  executing  this  contract.  One  of  the  Acts  relating  to 
the  two  companies  contained  (cl.  14)  the  following  provision :  **  The  two 
c^>mpanies  may  enter  into  agreements  with  respect  to  the  working,  main- 
tr;nance,  and  management  of  the  Extension  Railway  [this  was  the  T.  and  S. 
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Railway],  or  any  part  thereof,  and  o£  the  railways  of  the  two  companies 
connected  therewith  [these, were  the  two  companies  which  had  been  incor- 
pomted  under  the  name  of  the  Great  Eastern],  and  with  respect  to  the 
apportionment  of  the  traffic,  and  of  the  tolls,  fares,  and  charges  for  traffic  on 
the  extension  railway,  and  the  railways  of  the  two  companies,  the  appoint- 
ment of  a  joint  committee,  or  any  other  matters  incident  to  the  carrying  out 
the  purposes  of  this  Act/'  '^he  loth  clause  of  the  Act  was  in  these  words, 
"  The  directors  of  the  T.  and  S.  Company  and  the  directors  of  the  two  com- 
panies, respectively,  may  (subject  to  the  sanction  of  the  shareholders) 
enter  *  into  any  contracts  or  agreements  for  effecting  all  or  any  of  the  [*474] 
purposes  of  this  Act,  or  any  objects  incidental  to  the  execution  thereof, 
and  every  such  contract  or  agreement  may  contain  such  covenants,  clauses, 
powers,  provisions,  and  conditions  as  may  be  mutually  agreed  upon  between 
the  parties  thereto  " :  — 

Held,  that  the  contract  of  the  G.  £.  Company  to  supply  the  T.  and  S. 
Company  "with  rolling  stock  was  not  tdtrit  xnres,  but  was  warranted  by  tho 
words  of  these  sections  of  the  Act. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Appeal,  by 
which  {diss.  Lord  Justice  Baggallay)  a  previous  decision  of  the 
Master  of  the  Rolls  was  reversed  (11  Ch.  D.  449). 

In  1852  an  Act  was  passed  (15  Vict.  c.  Ixxxiv.),  by  which  the 
London,  Tilbury,  and  Southend  Eailway  Company  and  the  Eastern 
Counties  Eailway  Company  and  the  London  and  Blackwall  Eailway 
Company  (the  latter  two  being  railway  companies  previously  in- 
corporated) were  authorised  to  make  a  railway  from  the  parishes 
of  East  and  West  Ham,  in  the  county  of  Essex,  to  the  Southend 
Pier,  a  branch  to  Tilbury  Fort,  and  certain  other  works  described  in 
the  Act  as  the  "  Extension  Eailway."  All  lands  (sect.  7)  purchased 
for  the  purpose  of  the  extension  railway  were  to  be  conveyed  to 
the  Eastern  Counties  and  London  and  Blackwall  Eailway  Com- 
panies jointly  for  the  purposes  of  the  Act.  Each  of  the  said  com- 
panies was  to  be  entitled  (sect.  105)  to  use  the  railway  and  works 
for  aU  purposes  necessary  for  the  traffic  or  business  of  the  com- 
pany. And  the  companies,  with  the  authority  of  a  geneual  meet- 
ing of  each  (sect.  109)  might  from  time  to  time  make  and  carry 
into  efifect  all  such  mutual  contracts  with  respect  to  the  under- 
taking by  the  Act  authorised,  or  the  interests  of  any  one  of  the 
companies  relating  thereto.  Under  the  powers  of  this  Act  the 
Eastern  Counties  and  the  London  and  Blackwall  Companies  raised 
part  of  the  capital  for  the  execution  of  the  works  of  the  Extension 
Eailway,  and  entered  into  a  contract  with  Peto,  Betts,  &  Brassey 
(afterwards  called  The  Lessees)  for  the  construction  by  them  of  tho 
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Extension  Railway,  and  for  a  lease  to  them  of  the  same  for  twenty- 
five  years  from  the  1st  of  January,  1853.  By  an  indenture  of  the 
25th  of  March,  1854,  executed  hy  the  Eastern  Counties  Railway 
and  The  Lessees  of  the  other  part,  it  was  agreed  that  the  railway 
company  should,  during  the  continuance  of  the  contract 
[*  475]  *  provide  and  maintain,  and  fr^m  time  to  time  replace  in 
good  condition  and  efiBcient  working  order,  all  such  roll- 
ing stock,  stores,  and  locomotive  power  as  should  be  necessary  for 
working  the  traffic  of  the  Extension  Railway,  and  should  haul  and 
convey  the  traffic  of  the  railway  on  and  over  the  same  railway  and  on 
and  over  the  line  of  the  Eastern  Counties  Railway,  or  that  line  and 
the  London  and  Black  wall  Railway,  as  therein  specially  described. 
In  consideration  of  all  which  things  The  Lessees  were  to  pay  certain 
sums  specified  in  the  contract.  Other  Acts  were  passed  which 
referred  to  and  in  that  way  recognised  what  had  thus  been  agreed 
upon,  and  the  stipulations  in  the  contract  were  duly  performed. 

By  "  The  Great  Eastern  Railway  Act,  1862,"  the  Eastern  Coun- 
ties Railway  Company,  and  the  other  companies  mentioned  therein, 
were  incorporated,  and  all  the  privileges  and  liabilities  of  the 
Eastern  Counties  Railway  Company  became  vested  in  "  The  Great 
Enstorn  Railway  Company." 

In  June,  1863,  was  passed  (26  &  27  Vict.  c.  Ixix.),  "An  Act  to 
authorise  arrangements  between  the  London,  Tilbury,  and  Southend 
Railway  Company,  and  the  lessees  of  their  undertaking  and  the 
KaHtorn  Counties  and  London  and  Blackwall  Railway  Companies, 
with  reference  to  the  lease  and  working  of  the  London,  Tilbury, 
and  Southend  Railway,  and  for  other  purposes."  This  Act  recited 
ih(J  various  matters  already  mentioned,  and  the  14th  section  (that 
im  whif  h  the  question  in  this  case  turned)  was  in  these  terms:  — 

'*'riu'  two  companies  may  enter  into  agreements  with  respect 
to  ihr*.  working,  maintenance,  and  management  of  the  extension 
nulvvuv,  or  any  part  thereof,  and  of  the  railways  of  the  two  com- 
imhini  connected  therewith,  and  with  respect  to  the  apportionment 
nf  thi'  irafllo,  and  of  the  tolls,  fares,  and  charges  for  traffic,  on  the 
lUti^iHion  railway,  and  the  railway  of  the  two  companies,  the 
iintKiiiittnent  of  a  joint  committee,  or  of  any  other  matter  incident 
III  \hv  rarrying  out  of  the  purposes  of  this  Act." 

H*ioL  15.  "  The  directors  of  the  Southend  Company,  and  the  direc- 
Irif*  i>r  fhn  two  companies  respectively  may,  subject  to  such  sanction 
at  wliiirvliolders  as  by  this  Act  prescribed,  enter  into  any  contracts 
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or  agreements  for  eflfecting  all  or  any  of  the  purposes  of 

•  this  Act,  or   any  objects   incidental  to  the   execution  [*  476] 

thereof,  and  every  such  contract  or  agreement  may  contain 

such  covenants,  clauses,  powers,  provisions,  and  conditions  as  may 

h%  mutually  agreed  upon  between  the  parties  thereto." 

The  clauses  of  the  Bailways  Clauses  Consolidation  Act,  1845, 
with  respect  to  leasing  railways  were  incorporated  with  this  Act. 

The  London  and  Blackwall  Kailway  Lease  Act,  1865  (28  Vict, 
c.  c),  enabled  that  company  to  lease  the  undertaking,  property, 
and  effects  of  the  company  to  the  Great  Eastern  Eailway  Com- 
pany, which  was  authorised  to  accept  such  lease.  The  clauses  of 
the  Railways  Clauses  Consolidation  Act,  1845,  with  respect  to 
leasing  railways  were  also  incorporated  with  this  Act.  The  authority 
granted  in  this  Act  of  1865  was  acted  on,  and  a  lease  was  made. 

The  lease  granted  to  Messrs.  Peto,  Betts,  &  Brassey,  expired  on 
the  3rd  of  July,  1875,  and  the  London,  Tilbury,  and  Southend  Eail- 
way Company  entered  into  possession,  and  began  to  work  the  line. 
It  had  during  the  continuance  of  the  lease  been  worked  by  the  Great 
Eastern  Railway  Company.  That  company,  on  the  expiration  of 
the  lease,  entered  into  an  arrangement  with  the  London,  Tilbury,  and 
Southend  Company  as  to  the  working  of  the  line,  which  arrange- 
ment received  the  sanction  of  the  shareholders  of  both  companies. 

This  arrangement  was  embodied  in  an  indenture  of  the  1st  of 
June,  1876,  by  which  (sect.  18)  the  Great  Eastern  Company  under- 
took to  supply  the  Tilbury  Company  with  locomotive  power  on 
certain  terms  and  conditions  therein  stated,  subject  to  the  servants, 
and  engines,  and  coal,  and  other  stores  required  for  such  working 
being  carried  free  of  charge  over  the  Tilbury  line. 

Mr.  Ephraim  Hutcliings,  the  secretary  of  the  Locomotive  Manu- 
facturers' Association,  and  the  Railway  Carriage  and  Waggon 
Builders*  Association,  became  (as  relator,  through  the  Attorney- 
General)  the  plaintiff  in  an  action  to  restrain  the  Great  Eastern 
Eailway  Company  from  letting  for  hire  any  locomotive  engines,  or 
other  rolling  stock,  except  for  the  purposes  of  traffic  on  another 
railway  in  extraordinary  emergencies,  and  from  manufacturing 
locomotives,  engines,  or  other  rolling  stock,  for  the  purpose  of  let- 
ting the  same  on  hire,  or  for  any  other  purpose  except  for  the 
purpose  of  being  used  by  the  Great  Eastern  Railway  Com- 
pany *  upon  a  railway,  or  some  part  thereof,  worked  by  [*  477] 
that  company  itselt     The  agreement  of  the  1st  of  June, 
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1876,  was  alleged  as  the  instance  of  the  directors  exceeding  their 
powers.  The  directors  of  the  Great  Eastern  Company  denied  let- 
ting their  rolling  stock  to  any  but  the  Tilbury  Company,  and  justi- 
fied that  under  the  various  Acts  of  Parliament  referred  to  above, 
especially  the  14th  section  of  the  Act  of  1863. 

On  the  14th  of  January,  1878,  the  Master  of  the  Rolls  granted 
a  perpetual  injunction  to  restrain  the  Great  Eastern  Company  from 
letting  for  hire  any  locomotive  engines  or  other  rolling  stock, 
except  for  the  purposes  of  traffic  on  another  railway  in  extraor- 
dinary emergencies,  or  for  letting  the  same  on  hire  for  any  other 
purpose,  except  that  of  being  used  by  the  Great  Eastern  Railway 
Company  upon  a  railway  or  some  part  thereof  worked  by  that 
company.  On  appeal.  Lords  Justices  James  and  Bramwell  {diss. 
Lord  Justice  Baggallay)  discharged  this  order  of  the  Master  of 
THE  Rolls  (11  Ch.  D.  449).^    This  appeal  was  then  brought 

Mr.  Kay,  Q.  C,  Mr.  Bompas,  Q.  C,  and  Mr,  Macnaghten,  Q.  C, 
for  the  appellants,  contended  that  the  various  Acts  relating  to 
these  companies  gave  the  Great  Eastern  Railway  Company  no 
authority  to  enter  into  such  a  contract  as  that  of  the  1st  of  June, 
1876.  Blakemore  v.  The  Glamorganshire  Carml  Companyy  1  Myl. 
&  K.  154,  at  p.  162,  1  CI.  &  F.  262 ;  The  EasUm  Counties  JRaU- 
way  Company  v.  Hawkes^  5  H.  L.  C.  331 ;  The  Shrewsbury  and 
Birmingham  Railway  Company  v.  The  North  Western  and  The 
Shropshire  Railway  Companies,  6  H.  L.  C.  113;  The  Ashbury 
Company  v.  Richi,  L  R  7  H.  L.  653 ;  The  Warden  and  Assistants 
of  Dover  v..  The  London ^  Chatham  and  Dover  Railway  Company ,  3 
De  G.  F.  &  J.  559,  were  cited  and  commented  on,  on  the  question 
of  railway  directors  being  bound  to  abide  by  the  express  directions 

of  the  Acts  conferring  powers  on  the  company. 
[*478]  *Mr.  Chitty,  Q.  C,  and  Mr.  Newton  R  Smart,  for  the 
company,  insisted  that  the  acts  done  by  the  company  were 
fairly  within  the  powers  of  a  railway  company.  But  if  that  was 
not  so,  they  were  fully  justified  by  the  various  Acts  afiTecting  the 
company,  and  especially  by  the  provisions  of  the  14th  section 
of  the  Act  of  1863. 

Mr.  Kay,  in  reply. 

^  There   was   another   qnestion    dis-  that  point  the  LotcIb  declared  that  it  was 

cassed    in    the    Court    below,    namely,  unnecessary,  under  the  circnmstancefl,  to 

whether  this  was  a  case  for  the  inter-  express  any  opinion, 
vention  of   the  Attorney-General      On 
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The  Lord  Chancellor  (Lord  Selborns)  :  — 

My  Lords,  the  question  in  this  case  is  whether,  under  the  Acts 
of  Parliament  to  which  your  Lordships*  attention  has  been  called, 
the  respondent  company  is  authorised  and  empowered  to  let  for 
hire  to  the  Southend  Company  locomotive  power  and  rolling  stock. 

he  company  claims  to  be  so  entitled.  The  Master  of  the 
SoLLS  and  Lord  Justice  Baggallay  thought  that  it  was  not 
so  authorised ;  but  Lords  Justices  James  and  Bramwell  thought 
otherwise,  and  they  discharged  the  order  for  an  injunction  which 
the  Master  of  the  Rolls  had  made.  The  present  appeal  to 
your  Lordships  is  from  that  decision. 

I  assume  that  your  Lordships  will  not  now  recede  from  any* 
thing  that  was  determined  in  The  Ashhury  Railway  Company  v. 
Riche,  L.  B.  7  H.  L.  653.  It  appears  to  me  to  be  important  that 
the  doctrine  of  vitrd,  vires,  as  it  was  explained  in  that  case,  should 
be  maintained.  But  I  agree  with  Lord  Justice  James  that  this 
doctrine  ought  to  be  reasonably,  and  not  unreasonably,  understood 
and  applied,  and  that  whatever  may  fairly  be  regarded  as  in- 
cidental to,  or  consequential  upon,  those  things  which  the  Legisla- 
ture  has  authorised,  ought  not  (unless  expressly  prohibited)  to  be 
held,  by  judicial  construction,  to  be  ultrli  vires.  In  the  present  case 
I  think,  with  the  Court  below,  that  the  acts  which  the  information 
was  filed  to  restrain  are  not  idtrtb  vires  of  the  defendant  company. 
But  I  come  to  that  conclusion,  not  on  the  ground  that  they  are  such 
acts,  on  the  border  line  between  authority  and  no  authority,  as  may 
reasonably  be  thought  incidental  to  the  exercise  of  powers  ex- 
pressly given,  but  because  I  think  that  they  are  expressly 
authorised  ♦  by  the  14th  section  of  the  Act  of  1863.  It  is  [*479] 
insisted  by  appellants'  counsel  that  the  14th  section  of 
the  Act  of  1863  authorises  only  agreements  between  the  Great 
Eastern  Company  and  the  London  and  Blackwall  Company,  inter 
se;  and  that,  relating  as  it  does  to  the  "  extension,"  or  Southend 
Kailway,  as  well  as  to  the  railways  of  those  two  companies,  they 
could  make  no  such  agreements  until  they  had  otherwise  acquired 
an  interest,  sufficient  to  give  efifect  to  them,  in  the  Extension  Kail- 
way  ;  and  that  they  could  only  acquire  such  an  interest  by  taking 
a  lease,  or  a  transfer  of  the  existing  lease,  of  that  line.  The 
appellants,  therefore,  ask  your  Lordships  to  read  this  section  as  if, 
after  the  words  "  the  two  companies,**  with  which  it  begins,  these 
additional  words  were  contained  in  it,  '4n  the  event  of  a  lease  or  a 
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transfer  of  the  existing  lease  of  the  Extension  Railway  being  taken 
by  them,  or  either  t)f  them ; "  this  being  (as  they  say)  necessarily 
implied. 

It  would,  however,  be  contrary  to  sound  principle  to  imply  such 
a  condition,  not  expressed  in  the  clause,  if  the  words,  as  they 
stand,  would  be  sensible  and  operative  without  it :  and  it  appears 
to  me  that  they  are  so.  It  cannot,  I  think,  be  denied  that,  under 
the  terms  of  that  section,  the  two  companies  being  authorised  to 
"enter  into  agreements"  with  respect  to  the  working  of  the  Exten- 
sion Railway,  would  have  been  empowered  to  make  such  agree- 
ments with  the  Southend  CJompany,  the  owner  of  that  railway,  if 
there  had  been  no  existing  lease,  and  nothing  in  the  Act  enabling 
them  to  become  lessees  of  the  extension  line.  The  Southend 
Company  and  the  lessees  are  mentioned  in  that  part  of  the  pre- 
amble which,  in  my  opinion,  refers  by  anticipation  to  this  very 
power,  as  meant  (as  much  as  the  other  two  companies)  to  be 
enabled  to  do  whatever  might  be  necessary  for  the  purposes,  of 
which  the  expediency  was  there  declared :  and  their  directors  are 
also,  by  the  15th  section,  expressly  empowered  to  "enter  into  any 
contracts  or  agreements  for  effecting  all  or  any  of  the  purposes  of 
this  Act."  If  the  two  companies  might  make  agreements  for  the 
purposes  of  the  Act  which  could  not  be  made  without  the  con- 
currence of  the  Southend  Company,  it  appears  to  me  to  follow  that 
the  Southend  Company  was  authorised  to  concur  with  them 
in  such  agreements.  If  they  became  transferees  of  the 
[*480]  existing  ♦lease,  they  might,  perhaps,  during  its  con- 
tinuance have  exercised  this  power  without  any  concur- 
rence of  the  Southend  Company :  but  I  do  not  think  it  possible  to 
confine  the  powers  of  the  14th  section  to  that  particular  case.  If 
they  took  a  new  lease,  sufficient  authority  was  already  given  them, 
by  the  4th  and  8th  sections,  to  do  everything  which  the  14th 
clause  contemplates,  under  the  general  words  "  powers,  provisoes, 
stipulations,  conditions,  and  agreements,"  as  incidents  to  such 
a  lease.  It  cannot  be  right  to  cut  down  by  any  unnecessary  con- 
struction the  effect  of  the  words  of  the  14th  section,  for  the 
purpose  and  with  the  effect  of  confining  it  to  a  case  which,  in  this 
way,  had  been  already  provided  for.  If  it  be  necessary  to  consider 
why  the  two  companies  only  were  mentioned  in  the  14th  section, 
I  should  say  it  was  because  the  Legislature  had  in  view  the  then 
existing  arrangements,  and  contemplated  that,  under  any  altered 
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arrangements,  those  two  companies  would  probably  continue  to 
undertake  obligations  of  the  like  character.  And  I  am  satisfied, 
by  reference  to  the  preamble,  that  the  construction  which  I 
ask  your  Lordships  to  place  upon  that  section  is  proper  to 
give  effect  to  the  expressed  intention  of  the  Legislature.  In  the 
preamble  the  existing  lease,  the  existing  working  arrangements, 
and  the  proportionate  division  of  tolls,  &c.,  and  of  deductions  for 
expenses,  are  referred  to  as  three  distinct  things:  and  then  it  is 
recited  to  be  expedient,  that  the  Southend  Company,  the  lessees, 
and  the  Great  Eastern  and  the  London  and  Blackwall  Bailway 
Companies,  should  be  enabled  to  agree  upon  "  such  alteration,"  in 
each  of  these  three  things  (viz.,  first,  "the  terms  of  the  lease;'' 
secondly,  "the  arrangements  for  working  the  railway;"  and 
thirdly,  "  the  apportionment  of  the  receipts  and  expenses  "), "  as  by 
this  Act  authorised."  It  is  then  farther,  and  as  a  separate  and 
distinct  purpose  of  the  Act,  recited  to  be  expedient  to  empower  the 
Great  Eastern  and  London  and  Blackwall  Companies,  jointly  or 
severally,  to  take  a  lease  or  transfer  of  the  existing  lease  of  the 
Southend  EaQway,  "  upon  such  terms  and  conditions  as  by  this 
Act  authorised."  The  plain  object  of  the  14th  section  is  to 
authorise  new  agreements,  generally,  as  to  working  arrangements, 
and  as  to  the  apportionment  of  receipts  and  expenses.  Such  new 
agreements,  as  to  "  working  arrangements,"  are  nowhere  else  in  the 
Act  expressly  authorised. 

*  For  these  reasons  I  think  that  the  order  appealed  from  [*481] 
is  right ;  and  J  move  your  Lordships  that  the  appeal  be 
dismissed. 

Lord  Blackburn:  — 

My  Lords,  I  am  also  of  opinion  that  the  order  below  was  right, 
and  that  the  appeal  should  be  dismissed  with  costs.  There  have 
been  three  points  on  which  the  Court  below  decided,  and  on  two 
of  them  I  do  not  think  it  necessary  to  express  any  opinion.  By 
that  I  do  not  mean  to  be  understood  or  supposed  to  say  that  they 
were  wrong,  but  merely  to  mean,  literally,  the  thing  which  I  say, 
that  it  is  not  necessary  to  form,  and  not  being  necessary  to  form, 
it  is  not  necessary  to  suggest,  any  opinion  whether  they  were  right 
or  wrong.  I  take  it  that,  as  far  as  the  main  point  to  be  considered 
is  concerned,  this  House  has  no  more  right  than  any  other  tribunal 
to  depart  from  the  principle  of  the  decisions  which  have  been 
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already  arrived  at ;  more  particularly  I  allude  to  the  last  case  of 
The  Aahhury  Railway  Carriage  and  Iron  Company  v.  Ricke,  L.  R» 
7  H.  L.  653.  That  case  appears  to  me  to  decide  at  all  events  this, 
that  where  there  is  an  Act  of  Parliament  creating  a  corporation 
for  a  particular  purpose,  and  giving  it  powers  for  that  particular 
purpose,  what  it  does  not  expressly  or  impliedly  authorise  is  to  be 
taken  to  be  prohibited ;  and,  consequently,  that  the  Great  Eastern 
Company,  created  by  Act  of  Parliament  for  the  purpose  of  work- 
ing a  line  of  railway,  is  prohibited  from  doing  anything  that  would 
not  be  within  that  purpose. 

My  Lords,  I  quite  agree  with  what  Lord  Justice  James  has  said 
on  this  first  point  as  to  proliibition,  that  those  things  which  are 
incident  to,  and  may  reasonably  and  properly  be  done  under  the 
main  purpose,  though  they  may  not  be  literally  within  it,  would 
not  be  prohibited.  But  the  point  on  which  I  desire  to  say  that  I 
neither  form  nor  express  any  opinion,  is  whether  or  not  the  Court 
below  might  be  right  in  saying,  on  the  question  to  which  the  in- 
junction was  directed,  namely,  the  lending  or  manufacturing  of 
rolling  stock  for  the  purpose  of  lending  it  to  the  Tilbury  Company, 
that  that  was  permitted  in  the  particular  local  instance  of  the 
Tilbury  Eailway  Company.  I  agree  with  my  noble  and 
[*482]  learned  *  friend  on  the  woolsack  in  thinking,  when  we 
look  at  the  Act  of  Parliament,  that  the  Legislature  in 
this  case  has,  not  merely  impliedly,  but  expressly,  authorised  the 
directors  of  the  Great  Eastern  Railway  Company  to  do  all  that 
they  have  done,  namely,  to  enter  into  arrangement^  with  the  Til- 
bury Company  respecting  the  working  of  that  line,  by  which  they 
were  to  supply  that  line  with  all  the  locomotive  power,  carriages, 
and  other  rolling  stock  which  were  required  for  working  that  line. 
I  think  that  is  not  merely  impliedly  authorised,  but  is  expressly 
authorised,  by  the  Act  of  Parliament  in  question,  26  &  27  Vict 
c.  69,  and  particularly  by  the  14th  section. 

It  must  be  remembered,  that  at  the  time  that  Act  was  passed 
the  two  companies  (now  combined  as  the  Great  Eastern  Railway 
Company,  but  then  known  as  the  Eastern  Counties  and  the  London 
and  Blackwall  Railway  Companies),  and  the  Tilbury  Company,  were 
altogether  separate  companies.  I  should  say,  farther,  that  the 
Tilbury  line  had  been  let  for  a  limited  period,  namely,  twenty-one 
years,  to  Messrs.  Peto  &  Co.,  who  were  the  lessees  of  the  line ;  and 
there  was,  in  fact,  an  agreement  made,  by  which  the  Eastern 
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Counties  Company  agreed  with  Messrs.  Peto  to  work  the  line  for 
them,  in  the  sense  that,  during  the  existence  of  that  agreement  or 
lease,  they  were  to  furnish  all  the  locomotive  power  and  rolling 
stock,  and  do  all  those  things  which  the  present  application  is 
intended  to  prevent.  That  arrangement,  though  certainly  not 
expressly  authorised,  has  been  impliedly  sanctioned  by  some 
allusions  to  it  in  previous  Acts.  It  is  in  the  Act  now  in  question 
recited  that  there  was  such  an  agreement ;  and,  having  recited  that 
the  preamble  proceeds  to  say  what  it  is  now  desirable  to  do.  It 
says :  "  And  whereas  it  is  expedient  that  the  London,  Tilbury,  and 
Southend  Eailway  Company,  The  Lessees,  and  the  Great  Eastern 
and  London  and  Blackwall  Bailway  Companies  respectively  should 
be  enabled  to  agree  upon  such  alterations  in  the  terms  of  the  lease, 
in  the  arrangements  for  working  the  said  railway,  and  in  the 
apportionment  of  the  receipts  and  expenses  as  by  this  Act  author- 
ised; and  that  the  Great  Eastern  and  London  and  Blackwall 
Railway  Companies,  jointly  or  severally,  should  be  empowered  to 
take  a  lease  or  transfer  of  the  existing  lease  of  the  London,  Tilbury, 
and  Southend  Bailway,  upon  such  terms  and  conditions  as 
by  *  this  Act  authorised."  I  think  that  those  words, "  Such  [*  483] 
terms  and  conditions  as  are  by  this  Act  authorised,"  may 
be  properly  considered  to  override  the  whole.  One  of  the  condi- 
tions is,  that  it  is  expedient  that  the  companies  should  be  author- 
ised **  to  agree  upon  such  alterations  in  the  terms  of  the  lease,  in 
the  arrangements  for  working  the  said  railway,  as  by, this  Act 
authorised."  This  is  merely  the  preamble  reciting  what  is  desir- 
able ;  then  it  proceeds,  "  And  whereas  the  several  purposes  afore- 
said cannot  be  effected  without  the  authority  of  Parliament," 
and  the  Act  proceeds  to  carry  the  purposes  into  effect. 

Now,  it  was  urged  that  "  the  arrangements  for  working  the  said 
railway,"  primd  facie  and  naturally,  would  mean  the  then  existing 
arrangements  between  the  Eastern  Counties  and  Messrs.  Peto  & 
Co.,  the  lessees.  It  would  embrace  that  undoubtedly,  but  I  do  not 
think  it  is  confined  to  that.  I  do  not  think  it  would  have  been  at 
all  necessary,  if  it  had  been  confined  to  that,  that  the  London  and 
Blackwall  Eailway  Company  and  the  London,  Tilbury,  and  South- 
end Bailway  Company  should  agree  upon  altering  the  terms  of  an 
arrangement  between  Messrs.  Peto  and  the  Eastern  Counties  Bail- 
way  Company  with  which  these  two  other  companies  had  nothing 
whatever  to  do.     It  seems  to  me  that  the  more  natural  and  plain 
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meaning  of  this  preamble  is  that  all  the  arrangements  for  the  time 
being  for  the  working  of  the  railway  Are  to  be  altered  as  the  com- 
panies may  require,  in  such  manner  as  by  this  Act  subsequently 
authorised. 

Now,  my  Lords,  passing  from  the  preamble,  the  earlier  sections 
down  to  the  13th  contain  nothing  expressly  authorising  any  alter- 
ation in  the  arrangements.  It  has  been  attempted  to  be  argued 
that  the  4th  section  does  this  impliedly,  but  there  is  nothing 
certainly  pointed  to  this  effect.  Then  comes  the  14th  section,  and 
it  says :  "  The  two  companies  "  —  that  is  the  Eastern  Counties  and 
the  London  and  Blackwall  Companies  — "  may  enter  into  agree- 
ments in  respect  to  the  working,  maintenance,  and  management  of 
the  Extension  Eailway,  or  any  part  thereof."  Now  that  seems  to 
me  distinctly  to  mean,  following  up  the  preamble,  that  it  is  desir- 
able that  they  should  be  able  to  make  such  alterations  in  the 
arrangements  as  the  two  companies  may  agree  upon.  What  altera- 
tions are  these  ?  That  the  two  companies  may  enter  into  agreements 
with  respect  to  the  working.  I  will  leave  the  other  point 
[*  484]  out  of  *  the  way  for  the  moment.  Enter  into  arrange- 
ments with  whom  ?  Certainly  they  cannot  alter  the  work- 
ing whilst  the  line  is  in  the  hands  of  the  lessees  without  entering 
into  an  agreement  with  the  lessees.  If  it  is  in  the  actual  occupa- 
tion of  the  Southend  Railway  Company  itself,  they  cannot  alter  the 
arrangements  without  entering  into  an  agreement  with  that  com- 
pany. Therefore  it  seems  to  me  that  the  natural  effect,  taking  the 
ordinary  meaning  of  the  words,  would  be  that  the  two  companies 
are  authorised  to  enter  into  agreements  with  those  who  would  be 
the  necessary  parties  to  it ;  and  I  should  think,  without  more,  that 
that  would  necessarily  imply  that  the  party  with  whom  they  were 
to  make  the  agreement  had  authority  to  make  it ;  but  I  must  own, 
notwithstanding  what  Mr.  Kay  said  in  his  reply,  that  it  does  not 
Btrike  me  that  the  Southend  Company  needed  any  authority  to 
enter  into  any  agreements  for  the  purpose  of  working  the  line.  I 
quite  agree  that  a  company  cannot  make  a  lease  without  the 
auUitn  it y  of  Parliament.  That  has  been  expressly  decided,  and  I 
fjuitci  agr^e  that  where  an  agreement  under  the  shape  and  colour  of 
a  wi>r!dng  agreement  really  amounts  to  a  lease,  so  as  to  be  a  dele- 
^;lii^iu  nf  the  whole  concern  and  all  its  powers,  that  is  as  operative 
m  a  liMise  itself.  But  I  do  not  think  that  the  agreements  that  are 
iit^ra  jiointed  to,  and  the  agreements  that  were  actually  made,  do  in 
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the  slightest  degree  amount  to  a  lease.  I  can  see  no  reason  why 
the  Southend  Company  might  not  make  an  agreement  with  an  in- 
dividual, and  say,  Instead  of  our  buying  and  making  and  keeping 
locomotive  engines  of  our  own,  we  will  contract  with  you  that  you 
shall  supply  locomotive  engines,  and  instead  of  our  buying  and  be- 
coming possessors  of  carriages  of  our  own,  we  will  hire  them ;  or 
why  they  might  not  say.  Instead  of  ourselves  keeping  up  and 
maintaining  our  own  railway,  we  will  make  an  agreement  with  you, 
a  contractor,  who  shall  keep  up  the  railway  and  maintain  it.  This 
does  not  amount  to  delegating  the  powers  of  the  company ;  it  does 
not  amount  to  doing  anything  extraneous  to  the  powers  which  the 
company  has  obtained,  and  I  cannot  see  that  it  would  need  parlia- 
mentary authority  to  enable  them  to  do  any  one  of  these  things.  I 
cannot  help  thinking  that  the  fallacy  of  the  argument  there  is,  that 
it  supposes  that  whilst  the  Eastern  Counties  and  the  London  and 
Blackwall  Eailway  Companies  required  parliamentary  authority  to 
apply  their  funds  for  the  purposes  of  supplying  locomotive 
engines,  it  follows  that  *  the  Southend  Company  would  [*  485] 
have  required  parliamentary  authority  before  they  paid  for 
the  hiring  of  those  engines. 

That  does  not  seem  to  me  to  follow  at  all ;  but  probably  it  is 
not  necessary  to  decide  anything  of  the  sort ;  for  I  think  the  true 
construction  of  the  14th  section  is  that  when  it  is  said  you  may 
make  an  agreement  for  working  the  railway,  that  necessarily 
means  you  may  make  an  agreement  with  those  who  possess  and 
occupy  the  railway  as  to  which  the  agreement  is  to  be  made  ;  and 
if  it  is  necessary,  it  would  by  implication  follow,  not  only  that  the 
two  companies  are  authorised  to  make  that  agreement,  but  that 
the  other  company  is  authorised  to  enter  into  that  agreement  also. 

Now,  taking  that  view  of  the  section,  it  will  follow  that  all  that 
the  defendants,  the  now  respondents,  have  done,  and  all  that  they 
propose  to  do,  and  all  that  the  appellants  have  applied  to  enjoin 
them  from  doing,  namely,  letting  for  hire  and  manufacturing 
for  the  purpose  of  letting  for  hire,  to  the  Tilbury  and  Southend 
Company,  rolling  stock,  is  expressly  authorised  by  the  terms  of 
this  Act,  and,  consequently,  on  that  ground,  and  without  anything 
farther,  the  application  must  fail. 

I  have  already  said  that  the  first  point  is  one  on  which  I  wished 
to  express  no  opinion  as  to  whether  or  not  this  particular  thing 
does  come  within  the  ordinary  powers  of  a  company.     The  second 
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point,  which  is  whether  or  not  the  case  is  a  proper  one  for  the 
Attorney-General  to  interfere  in,  and  to  what  extent  the  powers 
of  the  Attorney-General  in  such  cases  go,  is  one  which  I  consider 
of  great  importance,  and  whenever  it  becomes  necessary  to  decide 
that  question  I  should  desire  to  look  into  it  very  carefully,  and  to 
consider  carefully  what  was  the  proper  doctrine  to  be  applied  in 
such  a  case;  but  in  this  case,  after  the  decision  which  I  would 
advise  your  Lordships  to  come  to,  and  which  I  believe  the  House 
will  come  to,  that  sect  14  expressly  authorises  the  company  to  do 
all  that  it  has  done,  it  is  quite  unecessary  to  decide  anything  on 
that  last  point,  on  which,  therefore,  I  neither  ei^press  nor  form  any 
opinion. 

Lord  Watson  :  — 

My  Lords,  the  main  question  in  this  appeal  is,  whether  it  was 
tUtra  vires  of  the  respondents  to  let  for  hire  to  the  London,  Tilbury, 
and  Southend  Railway  Company,  rolling  stock  and  loco- 
[*  486 J  motive  *  power  upon  the  terms  and  conditions  embodied  in 
an  agreement  between  the  two  companies  dated  the  1st 
day  of  June,  1876.  If  that  question  be  decided  in  the  affirmative, 
the  point  which  has  been  so  fully  argued  in  regard  to  the  power 
of  her  Majesty's  Attorney-General  does  not  arise  for  decision  in 
the  case. 

I  cannot  doubt  that  the  principle  by  which  this  House,  in  the 
case  of  the  Aahbury  Railway  Company  v.  RiclU,  L.  R  7  H.  L.  653, 
tested  the  power  of  a  joint  stock  company  registered  (with  limited 
liability)  under  the  Companies  Act  of  1862,  applies  with  equal  force 
to  the  case  of  a  railway  company  incorporated  by  Act  of  Parliament 
That  principle,  in  its  application  to  the  present  case,  appears  to 
me  to  be  this,  that  when  a  railway  company  has  been  created  for 
public  purposes,  the  Legislature  must  be  held  to  have  prohibited 
every  act  of  the  company  which  its  incorporating  statutes  do  not 
warrant  either  expressly  or  by  fair  implication.  It  follows  that 
the  Great  Eastern  Company  has  exceeded  its  statutory  powers 
unless  it  can  be  shown  that  the  company  has  statutory  authority, 
express  or  implied,  to  let  rolling  stock  and  plant  on  hire  to  the 
Bouthcnd  Railway  Company. 

The  Great  Eastern  Railway  Company  has  absorbed  the  under- 
taking and  has  become  vested  with  the  whole  powers  and  privi- 
leges of  the  Eastern  Counties  and  London  and  Blackwall  Companies, 
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both  of  which  were  in  intimate  relation  with  the  Southend  Eailway 
Company.  A  railway  was  constructed  by  those  two  companies  in 
virtue  of  statutory  powers  which  proceeded  upon  the  recital  that 
"  If  such  railway  were  constructed  and  worked  in  connection  with 
the  Eastern  Counties  Baiiway  and  the  London  and  Blackwall  Bail- 
way,  the  same  would  be  of  great  public  advantage."  The  cost  of 
construction  was  met  by  the  issue  of  new  shares  called  London, 
Tilbury,  and  Southend  extension  shares  ;  and  the  undertaking  was 
managed  by  a  joint  committee  appointed  by  the  boards  of  the  two 
companies.  Had  matters  continued  in  that  position  until  1877 
the  present  question  as  to  the  power  of  the  Great  Eastern  Com- 
pany could  hardly  have  arisen.  Indeed  it  was  not  contended  for 
the  appellants  that  prior  to  the  passing  of  the  London,  Tilbury, 
and  Southend  Extension  Act,  1862,  the  Eastern  Counties  and 
London  and  Blackwall  Companies,  or  either  of  them,  had  not 
the  right  to  make  an  arrangement  for  working  the  Southend 
*  Railway  with  their  own  plant.  But  the  appellant  main-  [*  487] 
tained  that  any  such  implied  power  was  necessarily  brought 
to  an  end  by  the  change  which  that  Act  operated  upon  the  relations 
^previously  subsisting  between  the  two  companies  and  the  Southend 
undertaking;  inasmuch  as  the  holders  of  Southend  shares  were 
thereby  constituted  a  separate  and  independent  corporation,  in 
which  both  the  undertaking  and  its  management  became  thence- 
forth vested. 

I  should  have  had  great  difficulty  in  determining  whether,  and 
how  far,  any  rights  to  make  arrangements  for  working  the  South- 
end line,  of  the  character  of  those  under  the  consideration  of  the 
House,  were  impaired  by  the  creation  of  the  new  company,  having 
regard  first  to  the  professed  purpose  of  the  Act  of  1862,  which, 
according  to  the  preamble,  was  to  give  the  proprietors  of  the 
London,  Tilbury,  and  Southend  Extension  shares,  that  which  they 
had  not  before, "  a  voice  or  control "  in  the  management  of  the 
railway  and  the  appointment  of  directors ;  secondly,  to  the  fact 
that  two  thirds  of  the  Southend  board  of  directors  must  be  nomi- 
nees and  also  members  of  the  respective  boards  of  th^  Eastern 
Counties  and  London  and  Blackwall  Companies ;  and,  thirdly,  to 
the  broad  terms  of  that  section  of  the  Act,  sect.  32,  which  saves 
the  rights,  powers,  and  privileges  previously  vested  in  these  two 
companies. 

But,  my  Lords,  it  is  not  necessary  to  decide  these  various  ques- 
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tions,  because  I  agree  with  your  Lordships,  and  the  majority  of 
the  Court  of  Appeal,  in  thinking  that  the  required  power  is  con- 
ferred upon  the  respondents  in  express  terms  by  the  London, 
Tilbury,  and  Southend  Railway  Act  of  1863. 

The  14th  section  of  that  Act  provides  that  the  two  companies 
now  represented  by  the  respondents  "  may  enter  into  agreements 
with  respect  to  the  maintenance  and  management  of  the  extension 
raQway  or  any  part  thereof.'  These  words,  according  to  their 
natural  meaning,  seem  to  me  to  give  the  two  companies  direct 
authority  to  agree  with  any  person  or  corporation  having  power  to 
contract  on  behalf  of  the  Southend  undertaking,  to  supply  locomo- 
tives and  rolling  stock  upon  terms  similar  to  those  contained  in 
the  agreement  of  the  1st  of  June,  1876,  between  the  Great  Eastern 
and  the  Southend  Companies. 

It  is  contended,  however,  that  the  power  conferred  by  sect.  14 
is  merely  a  power  to  the  two  companies  to  enter  into  mutual 
[*  488]  *  agreements,  in  the  event  of  both  or  either  of  them  be- 
coming lessees  or  lessee  of  the  Southend  line  under  the 
provisions  of  sect.  4. 

The  language  of  the  14th  section  expresses  no  such  limitation,^ 
nor  does  it,  in  my  opinion,  warrant  the  inference  that  any  such 
limitation  was  contemplated.  And  the  able  argument  for  the 
appellants  has  failed  to  satisfy  me  that  the  context  of  the  Act 
necessitates  a  construction  of  sect.  14  limiting  the  powers  thereby 
conferred  upon  the  two  companies  to  agreements  inter  se. 

An  examination  of  the  preamble  and  enacting  clauses  of  the  Act 
leads  me  to  these  conclusions  —  that  the  separate  head  of  the 
preamble  regarding  "  arrangements  for  working  the  said  railway," 
does  not  refer  to  leases  or  to  alterations  and  re-adjustments  of 
existing  apportionments  of  tolls  and  charges,  but  to  future  arrange- 
ments similar  in  character  to  the  working  agreement  at  that  time 
subsisting  between  the  Great  Eastern  Company  and  Messrs.  Brassey 
&  Co.,  the  lessees  —  that  the  only  enactments  which  meet  that 
bead  of  the  preamble  are  to  be  found  in  sect.  14 ;  and  that  these 
enactments,  when  read  according  to  their  primd  facie  signification, 
more  fully  satisfy  the  preamble  than  when  read  according  to  the 
narrower  construction  now  suggested. 

Again  it  is  said  that  if  the  wider  construction  be  adopted  the 
object  of  the  clause  would  fail,  because  the  Southend  Company 
never  possessed,  and  there  has  not  been  expressly  conferred  upon 
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it,  any  power  to  enter  into  a  working  agreement  which  amounts  to 
a  delegation  of  its  statutory  powers.  But  I  entirely  agree  with 
your  Lordships  that  such  a  power  on  the  part  of  the  Southend 
Company  is  fairly  derivable  from  these  provisions  which  give 
authority  to  the  Southend  and  London  and  Blackwall  Companies, 
when  taken  in  connection  with  the  other  provisions  of  the  Act. 

I  therefore  concur  in  the  judgment  which  your  Lordships  have 
expressed. 

Order  appealed  from  affirmed ;  and  appeal  dismissed,  with 
costs. 

Lords'  Journals,  27th  May,  1880. 

ENGLISH  NOTES. 

The  case  of  the  Ashhiry  Ry.^  &e.  Co.  v.  Rwhi^  referred  to  in  the 
judgments  of  the  principal  case,  will  be  found  fully  reported  as  No.  6  of 
"Agency,"  2  R.  C.  304. 

It  will  be  observed  that  in  the  principal  case  the  question  was  raised, 
which  the  House  of  Lords  found  it  unnecessary  to  decide,  whether  the 
complaint  of  persons  interested  merely  as  rival  manufacturers,  gave 
ground  for  the  intervention  of  the  Attorney -General. 

In  a  case  carefully  considered  by  Vice -Chancellor  Kindebsley, 
Attorney- General  v.  Great  Northern  Railway  Co.  (1860),  1  Dr .  &  Sm. 
154,  29  L.  J.  Ch.  794,  where  the  railway  company  were  found  to  be 
carrying  on  surreptitiously  a  traffic  in  coals  on  a  scale  which  threat- 
ened to  engross  and  dominate  the  northern  trade,  the  Vice-Ghancbllor 
granted  an  injunction  on  the  ground  that  the  company  was  engaged  in 
an  unlawful  trade,  which  tlireatened  to  become  a  monopoly,  so  that  if 
not  already  injurious  to  the  public  interest  it  was  likely  to  become  so. 

Where,  however,  there  is  a  direct  infringement  of  public  right,  e.  g. 
by  interference  with  a  highway  or  navigable  stream,  there  is  no  doubt 
of  the  right  of  the  Attorney-General  to  sue  for  an  injunction,  even 
without  proof  of  actual  injury.  Attorney-General  v.  Shrewsbury^  &e, 
(Kingsland)  Bridge  Co,  (1882),  21  Ch.  D.  762,  61  L.  J.  Ch.  746,  46 
L.  T.  687,  30  W.  R.  916. 

AMERICAN  NOTES. 

The  general  subject  of  the  powers  of  railroad  corporations  is  treated  in 
Wood  on  Railroads,  Minor's  ed.  vol.  i.  ch.  x. ;  Pierce  on  Railroads,  ch.  xix. ; 
19  Am.  &  Eng.  Encyd.  of  Law,  1st  ed.  808-826. 

Mr.  Wood,  after  stating  the  rules  of  law  as  to  the  implied  power  of  ordi- 
nary corporations,  adds:  *'  In  considering  the  general  doctrine  as  to  the  powers 
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of  corporate  bodies  as  applied  to  railroad  companies,  regard  is  to  be  had  to 
the  public  character  of  such  compaDies,  and  to  the  nature  of  the  enterprises 
which  they  forward ;  as  a  consequence,  more  liberal  rules  of  construction  are 
adopted  than  in  the  case  of  corporations  created  solely  for  the  pecuniary 
benefit  of  stockholders."    Op.  cit  sect.  169. 

Mr.  Pierce,  in  speaking  of  the  implied  power  of  railroad  companies  to 
make  contracts,  says:  **  The  power,  whether  express  or  implied,  must,  in 
view  of  the  purposes  and  methods  of  such  an  enterprise,  be  allowed  a  liberal 
scope.  The  company,  by  custom  and  necessity,  conducts  operations  which 
are  extensive  and  miscellaneous.  It  holds  wide  relations  with  local  and  gen- 
eral  business.  It  is  often  designed  not  merely  to  convey  passengers  and  goods 
upon  its  own  road,  but  to  be  a  part  of  an  extended  line  of  transportation.  Its 
capacity  to  make  contracts  cannot,  therefore,  be  measured  by  the  narrow  and 
rigid  rules  which,  were  applied  at  an  early  day  to  business  or  commercial  coi^ 
porations,  still  less  by  those  which  govern  municipal  and  eleemosynary  corpo- 
rations."   Pierce  on  Railroads,  p.  499. 

So,  in  Mayor  jr  City  Council  of  Baltimore  v.  Baltimore  jr  Ohio  R.  Co.,  21 
Maryland,  60,  91,  the  Court  said :  ''It  must  also  be  borne  in  mind,  that  we 
are  not  dealing  with  an  ordinary  private  corporation,  created  only  for  the 
pecuniary  benefit  of  its  stockholders.  The  powers  granted  to  the  appellee 
are  of  the  most  extensive  and  comprehensive  kind,  involving  in  their  exercise 
gnuit  public  interests,  to  promote  which  was  the  chief  object  of  its  charter. 
Looking  to  the  great  and  important  objects  which  the  Legislature  designed  to 
acoiimplish  by  the  charter  of  the  Baltimore  and  Ohio  Railroad  Company,  the 
(!nnrt  of  Appeals  (in  6  Gill,  297)  have  declared  the  rule  by  which  its  charter 
ought  to  l)e  construed. 

*'  After  stating  that  the  legislature  regarded  the  completion  of  the  work  as 
a  *  great  State  object,'  the  Court  say :  *  In  expounding,  therefore,  those  pro- 
viNionN  of  the  charter  of  the  company,  by  which  its  expressed  privileges  and 
oKdttiptioni  are  imparted,  liberal  rules  of  interpretation  for  its  benefit  ought 
to  htf  adopted  to  effectuate  the  benevolent  designs  of  the  Legislature,  and  not 
nu(*h  riih^N  of  restriction  and  limitation  as  should  be  applied  to  charters  of 
OdtnpatiioN  incorporated  for  the  peculiar  benefit  of  their  stockholders.' " 

This  Umdonoy  of  Courts  to-day  is  to  be  extremely  liberal  in  construing  the 
tfownrfi  of  railroad  companies.  Dimpfel  v.  Ohio  if  Mississippi  R,  Co^y  9  Bissell 
(II,  H.  (lire.  Ct.),  127;  Wood  on  Railroads,  Minor's  ed.  s.  170,  citing  the 
{It  liMJlpftl  oiiso,  and  Branch  v.  Jesup,  106  United  States,  468 ;  Green  Bay  (c  Min- 
91  f unfa  H.  Co,  V.  Union  Steamboat  Co.,  107  United  States,  98;  Low  v.  Central 
l*ao(fh  it.  Co.,  62  California,  63;  State  Board  of  Agriculture  v.  Citizens'  Street 
////  rV),.  47  Indiana,  407;  Cheever  y,  Gilbert  Elevated  R,  Co.,  43  New  York 
hiipur    Ct.  478;    Indianola  v.   Gulf   Western   Texas,  jr  Padfic  R.  Co,,  56 

A  Inftdhig  case  illustrating  the  limitations  upon  the  implied  powers  of  rail- 
mmi  iu»fu|mfjlns  Is  Dnvis  ▼.  Old  Colony  R,  Co.,  131  Massachusetts,  258.  There 
ti  writ  hnhl  thut  it  was  beyond  the  powers  of  a  railroad  corporation  to  gnaran- 
Imm  fJin  puytttitnt  of  the  expenses  of  a  musical  festival,  although  the  contract 
wiM  niiiili*  witli  the  reasonable  belief  that  the  holding  of  the  festival  would  be 
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of  great  pecuniary  benefit  to  the  corporation  by  increasing  its  proper  business. 
Gray,  Ch.  J.,  speaking  for  the  Court,  said :  "  The  holding  of  a  *  world's  peace 
jubilee  and  international  musical  festival '  is  an  enterprise  wholly  outside  the 
objects  for  which  a  railroad  corporation  is  established;  and  a  contract  to  pay, 
or  to  guarantee  the  payment  of  the  expenses  of  such  an  enterprise,  is  neither 
a  necessary  nor  an  appropriate  means  of  carrying  on  the  business  of  the  rail- 
road corporation,  is  an  application  of  its  funds  to  an  object  unauthorized 
and  impliedly  prohibited  by  its  charter,  and  is  beyond  its  corporate  powers. 
Such  a  contract  cannot  be  held  to  bind  the  corporation,  by  reason  of  the  sup- 
posed benefit  which  it  may  derive  from  an  increase  of  passengers  over  its 
road,  upon  any  grounds  that  would  not  hold  it  equally  bound  by  a  contract  to 
partake  in  or  to  guarantee  the  success  of  any  enterprise  that  might  attract 
population  or  travel  to  any  city  or  town  upon  or  near  its  line.' 

Mr.  Wood,  in  commenting  on  this  case  (sect.  170),  says:  '*If  a  railroad 
corporation,  for  the  purpose  of  increasing  its  business,  may  lend  its  credit  or 
expend  its  money  in  one  enterprise  entirely  foreign  to  the  purpose  of  its  incor 
poration,  it  may  do  so  in  another,  and  we  at  once  concede  to  them  authority 
under  this  pretext  to  open  mines,  to  erect  manufacturing  establishments,  and 
enter  recklessly  into  an  unlimited  field  of  enterprises  which  were  never  con- 
templated by  the  Legislature  or  by  its  shareholders,  and  which  are  in  no  sense 
a  legitimate  incident  to  its  actual  or  express  authority." 

An  important  limitation  upon  the  powers  of  all  "  quasi-public  '^  corpora- 
tions is  to  be  found  in  the  rule  that  they  cannot,  without  the  consent  of  the 
state,  cast  off  the  public  duties  which  they  have  undertaken  by  accepting 
their  charters*  or  organizing  for  public  purposes  under  general  laws,  and 
hence  cannot,  without  legislative  consent,  alien,  mortgage,  lease,  or  otherwise 
dispose  of,  any  franchise  needful  in  the  performance  of  their  obligations  to  the 
state.  7  Thompson  on  Corporations,  sect.  8392 ;  Commonwealth  v.  Smithy  10 
Allen  (l^iass.),  448;  Richctrdson  v.  Sibley,  11  Allen  (Mass.),  65;  Stockton  v. 
Central  R.  Co,y  50  New  Jersey  Eq.  52  i  Smiih  v.  Cornelius,  41  West  Virginia,  59. 


No.  13.  —  FOXTNTAIKE  v.  CARMARTHEN  RAILWAY 

COMPANY. 

(1868.) 

RULE. 

Where  directors  of  a  railway  company  purport  in  the 
name  of  the  company  to  do  what  is  in  excess  of  the  powers 
of  the  conapany,  the  act  is  void ;  but  if  they  do  what  is 
within  the  power,  although  they  omit  a  preliminary  re- 
quired by  the  statute  before  the  power  can  be  exercised, 
the  act  is  valid  and  binding  on  the  company. 
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Fonntaine  v.  Carmarthen  fiailway  Company. 

L.  R.  5  Eq.  316^25  (s.  c.  87  L.  J.  Ch.  429 ;  16  W.  R.  476). 

[316]   Railway  Company.  —  Poiver  qf  re-borrowing,  —  Companies  Clauses  Act, 

secU.  39,  40. 

In  December,  1859,  a  railway  company  having  power  to  borrow  £60,000 
by  debentureB  had  raised  the  whole.  In  October,  1864,  whilst  the  whole 
of  the  debt  was  outstanding,  the  directors  issued  a  debenture  for  £500 
to  W.  In  November,  1864,  Q.,  the  holder  of  twelve  debentures  for  £500 
each,  recovered  judgment,  and,  by  taking  the  rolling  stock  in  execution,  satis- 
fied his  debt;  and  in  December,  1864,  K.,  the  holder  of  five  debentures  for 
like  amounts,  obtained  in  like  manner  payment  of  four  of  them  and  part  pay- 
ment of  the  fifth.  In  February,  1865,  the  directors  re-issued  four  debentures 
for  £500  to  £.,  in  return  for  his  cheque  for  £1000,  and  an  over-due  Lloyd's 
bond  for  £1000.  In  March,  1865,  they  re-issued  ten  more  debentures  for 
£500  to  £.  for  cash;  and  in  July,  1865,  they  issued  a  debenture  for  £1000  to 
L.  under  an  agreement  for  the  hire  of  engines.  No  general  meeting  was  held, 
under  the  39th  section  of  the  Companies  Clauses  Act,  to  confirm  this  re-bor- 
rowing:— 

He^dy  that  the  debenture  issued  to  W.  was  void ;  that  the  debentures  issued 

to  £.  for  cash  were  valid,  notwithstanding  the  want  of  a  general 

r*dl7]  *  meeting,  but  that  the  debentures  issued  in  exchange  for  the  LIoyd*8 

bond  were  good  only  to  the  extent  to  which  the  bond  might  be  good,  and 

that  those  issued  under  the  agreement  with  L.  were  good  only  to  the  extent  of 

moneys  actually  advanced. 

I 

Further  consideration. 

In  the  month  of  December,  1859,  the  Carmarthen  and  Cardigan 
Railway  Company,  who,  by  their  special  Acts,  which  incorporated 
the  Companies  Clauses  Consolidation  Act,  had  power  to  borrow  on 
debentures  the  sum  of  £60,000,  had  raised  the  whole  of  this 
amount  by  the  issue  of  debentures ;  two  of  which,  for  £500  each, 
dated  the  Ist  of  October,  1859,  and  issued  to  John  Jay,  a  con- 
trflctor,  were,  on  the  2 1st  of  January,  1861,  transferred  to  the 
plaintiff,  Charles  Fountalne,  who,  on  the  1st  of  October,  1864, 
];n'K(!ntcd  them  for  payment ;  but  neither  principal  nor  interest  was 

paid. 

On  tho  5th  of  October,  1864,  a  meeting  of  directors  was  held, 

jMirMimnt  to  which  a  debenture  for  £500,  dated  the  Ist  of  October, 

w»iN  iMMucid  in  favour  of  one  William  Weeks.    At  this  time  the 

whcU)  of  tho  £60,000  was  outstanding. 

In  Octobc^r,  1864,  William  Quilter,  who  held  twelve  debentures 

fnr  XriOO  cjach,  issued  pursuant  to  resolutions  in  1859,  brought  an 
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action  agaiast  the  company,  and  judgment  having  been  consented 
to,  he  issued  execution,  under  which  certedn  plant,  materials,  and 
rolling  stock  belonging  to  the  company  were  sold,  and  out  of  the 
proceeds  the  twelve  debentures  were  paid  ofif  in  November,  1864. 

In  October  and  December,  1864,  John  Mesaer  Knight,  the  holder 
of  five  debentures  of  like  amount,  also  issued  in  1859,  brought 
actions  and  recovered  judgment,  and  out  of  the  proceeds  of  sale 
und^r  the  execution  in  QuUter's  action,  four  of  these  were  fully,  and 
the  fifth  partly,  paid  ofif. 

In  the  same  month  of  October,  1864,  this  bill  was  filed  by 
Charles  Fountaine,  suing  on  behalf  of  himself  and  all  other  the 
debenture  holders,  against  the  company,  praying  for  an  account, 
for  an  inquiry  as  to  what  other  mortgages  and  charges  there  were 
upon  the  undertaking  of  the  company,  and  upon  the  tolls  and 
sums  of  money  comprised  in  the  debentures,  and  what  sums  of 
money  were  due  by  virtue  of  the  same ;  for  a  receiver ;  and  that 
the  tolls  and  sums  of  money  arising  by  virtue  of  the  com- 
pany's *  Act,  and  the  profits  arising  from  the  undertaking,  [*  318] 
might,  after  payment  of  the  necessary  expenses,  be  applied 
in  keeping  down  the  interest,  and  in  payment  of  the  principal  due 
the  debentures. 

On  the  25th  of  November,  1864,  an  order  was  made  appointing 
a  receiver,  and  directing  him  to  apply  the  tolls,  rates,  and  profits, 
after  payment  of  the  necessary  expenses  of  the  undertaking,  in 
keeping  down  the  interest  on  the  debentures,  and  in  payment  of 
the  principal. 

In  pursuance  of  a  resolution  at  a  meeting  of  directors  held  on 
the  21st  of  February,  1865,  the  directors  of  the  company  issued 
four  debentures  of  £500  each  to  George  Eaglesfield  in  return  for 
his  cheque  for  £1000  and  an  overdue  Lloyd's  bond  for  £1000,  the 
interest  whereon  was  paid  to  Mr.  Eaglesfield  out  of  the  £1000  for 
which  the  cheque  was  given.  Pursuant  to  another  resolution  of 
directors  passed  on  the  22nd  of  March,  1865,  ten  other  debentures 
for  £500  each  were  issued  to  Mr.  Eaglesfield  for  cash ;  and,  pursu- 
ant to  another  resolution,  on  the  25th  of  July,  1865,  a  debenture 
for  £1000,  together  with  a  Lloyd's  bond  for  the  like  amount,  were 
issued  to  John  Edward  Lucas,  pursuant  to  the  terms  under  which 
certain  locomotives  were  let  to  and  hired  by  the  company  under 
an  indenture  of  lease  dated  the  3rd  of  August,  1865,  and  made 
between  Lucas  of  the  one  part  and  the  company  of  the  other  part. 
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On  the  12th  of  June,  1865,  Robert  How  was  appointed  recjeiver; 
and  on  the  24th  of  June,  1865,  a  decree  was  made  for  an  account 
and  inquiry,  and  the  receiver  was  ordered  to  be  continued. 

The  chief  clerk  had  certified  the  above  facts,  and  had  reserved 
for  the  consideration  of  the  Court  the  question  of  whether  the 
debentures  issued  to  Weeks,  Eaglesfield,  and  Lucas  were  duly 
executed  by  the  company  under  the  powers  of  their  Acts. 

Mr.  G.  M.  Giflfard,  Q.  C,  and  Mr.  Whitbread,  for  the  plaintiff:— 

The  debenture  issued  to  Weeks  was  issued  before  Quilter  and 
Knight  were  satisfied,  and  consequently  whilst  the  whole  of  the 
£60,000  was  outstanding. 

The  first  four  issued  to  Eaglesfield,  being  two  of  them  in  return 
for  his  cheque,  part  of  which  was  returned  to  him,  and  the 
[*  319]  other  *  two  in  exchange  for  a  Lloyd's  bond,  and  the  deben- 
ture of  £1000  issued  to  Lucas  to  secure  the  performance  of 
the  terms  of  a  lease,  were  not  a  legitimate  exercise  of  the  company's 
borrowing  powers.  None  of  these  considerations 'are  specified  in 
the  debentures. 

As  to  the  whole,  the  issue  was  illegal,  because  it  was  not  sanc- 
tioned by  a  general  meeting,  as  required  by  the  Companies  Clauses 
Act.^  Moreover,  the  satisfaction  by  execution  was  not  payment  of 
the  debentures,  because  the  judgment  creditor  became  a  trustee 
for  all  the  debenture  holders.  Bowen  v.  Brecon  Railway  Com- 
pany, L.  R.  3  5q.  541,  549. 

Mr.  Phear,  for  the  company :  — 

I  support  the  same  contention,  not  wishing  to  repudiate  a  just 

1  Sects.  39  and  40  of  the  Companies  the  special  Act  the  anthoritj  of  a  general 

Clanses  Consolidation  Act  (8  &  9  Vict.  c.  meeting  is  required  for  snch  borrowing. 

16)  are  as  follows:  —  the  certificate  of  a  justice  that  such  deft- 

39.  "If,  after  having  borrowed  anj  nite  portion  of  the  capital  has  been  sub- 
part of  the  monej  so  authorised  to  be  scribed  or  paid  up,  and  a  copy  of  the 
borrowed  on  mortgage  or  bond,  the  com-  order  of  a  general  meeting  of  the  com- 
pany pay  off  the  same,  it  shall  be  lawful  pany  authorising  the  borrowing  of  any 
for  them  again  to  borrow  the  amount  so  money,  certified  by  one  of  the  directors, 
paid  off,  and  so  from  time  to  time;  but  or  by  the  secretary,  to  be  a  true  copy, 
such  power  of  re-borrowing  shall  not  be  shall  be  sufficient  evidence  of  the  fact 
exercised  without  the  authority  of  a  of  the  capital  required  to  be  subscribed 
general  meeting  of  the  company,  unless  or  paid  up  having  been  so  subscribed 
the  money  be  so  re-borrowed  in  order  to  or  paid  up,  and  of  the  order  for  borrow- 
pay  off  any  existing  mortgage  or  bond."  ing  money  having  been  made  ;  and  upon 

40.  "  Where  by  the  special  Act  the  production  to  any  justice  of  the  books  of 
company  shall  be  restricted  from  borrow-  the  company,  and  of  such  other  evidence 
ing  any  money  on  mortgage  or  bond  until  as  he  shaU  think  sufficient,  snch  justice 
a  definite  portion  of  their  capital  shall  be  shall  grant  the  certificate  aforesaid." 
subscribed  or  paid  up,  or  where  by  this  or 
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liability,  but  seeking  to  protect  the  company  against, the  conse- 
quences of  a  reckless  issue  by  a  former  board  of  directors. 

Appearing  here  as  a  mortgagor  in  a  mortgagee's  suit,  I  am 
entitled  to  my  costs.  If  my  appearance  is  not  improper,  the  costs 
are  costs  properly  incurred,  which  take  priority  over  a  debenture 
holder's  rights. 

Mr.  W.  M.  James,  Q.  C,  and  Mr.  W.  Pearson,  for  Eaglesfield :  — 

We  advanced  £7000  on  these  debentures  without  knowl- 
edge of  *  any  irregularity.  Everything  appeared  to  be  in  [*  320] 
due  form.  As  to  the  informality  arising  from  the  want  of 
a  general  meeting,  we  are  protected  on  the  express  authority  of 
Boyal  British  Bank  v.  Turquand,  5  E.  &  B.  248,  6  Ibid.  327, 
followed  in  this  branch  of  the  Court  by  In  re  Athenceum  Life 
Assurance  Society,  4  K.  &  J.  549.  The  judgment  of  Lord  Wensley- 
DALE  in  Ernest  v.  Nicholls,  6  H.  L.  C.  419,  has  to  this  extent 
been  disapproved. 

Mr.  Eaglesfield's  loans  did  not  increase  the  debenture  capital 
beyond  the  company's  statutory  power  of  borrowing.  They  were 
still  within  the  £60,000. 

Want  of  power  in  a  company  to  make  a  contract  was  held  to  be 
not  a  good  defence  to  an  action  on  the  contract  in  South  Yorkshire 
Railway  and  River  Dun  Company  v.  Great  Northern  Railway  Cowr- 
pany,  9  Ex.  55.  Where  a  company's  deed  prescribed  that  a  policy 
should  be  executed  by  not  less  than  three  directors,  the  fact  of  a 
policy  bearing  the  signatures  of  two  only  was  held  no  good  defence 
to  a  claim.  Agar  v.  Official  Manager  of  Athenceum  Life  Assur- 
ance Society,  6  W.  R  277.  The  bona  fide  holder  of  a  bill  of  ex- 
change accepted  by  a  company  has  been  held  not  to  be  bound  to 
inquire  whether  it  has  been  accepted  in  accordance  with  the  pro- 
visions of  the  articles. 

There  is  nothing  in  the  statute  to  prevent  the  directors  from 
substituting  a  Lloyd's  bond  for  a  debenture, 

Mr.  Everitt,  for  Lucas: — 

If  my  money  has  been  taken,  and  I  can  sufficiently  trace  its 
application  by  the  company,  that  will  be  suflScient  to  bring  the 
case  within  the  equity  of  the  38th  section. 

Mr.  Giffard,  in  reply :  — 

The  cases  that  have  been  cited  of  trading  companies  have  very 
little  application  to  the  present. 

The  invalidity  of  a  Lloyd's  bond  against  a  company  is  established 
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by  Chambers  v.  Manchester  and  Milford  BaUway  Company,  5  B.  & 
S.  588,  commented  on  in  Rashdall  v.  Fordy  L.  R  2  £q.  750. 

[♦  321]       *  Feb.  14.    Sir  W.  Page  Wood,  V.^C,  after  stating  the 
frame  of  the  suit,  continued :  — 

It  appears  that  debentures  were  issued  to  the  full  extent  of  the 
powers  which  the  directors  had  of  issuing  debentures  under  their 
Act.  That  being  so,  they  afterwards  granted  one  debenture  for 
£500  to  a  Mr.  Weeks,  before  any  of  the  other  debentures  were 
paid  ofif.  Afterwards  two  of  the  debenture  creditors  obtained  judg- 
ments, and  by  that  means  obtained  possession  of  the  plant  of  the 
railway,  and  out  of  the  money  arising  from  the  sale  of  the  property 
so  taken  in  execution,  several  debentures  were  paid  ofif.  When 
these  debentures  were  so  paid  ofif,  the  directors  had  a  power,  sub- 
ject to  certain  directions  contained  in  the  Companies  Clauses  Act, 
either,  on  the  one  hand,  of  renewing  the  old  debentures,  or,  on  the 
other  hand,  of  issuing  fresh  debentures  to  the  same  amount ;  pro- 
vided that  the  total  limit  prescribed  by  the  Act  was  not  over- 
stepped. That  power  is  required  to  be  exercised  in  the  following 
manner : —  [His  Honour  read  the  39th  section  of  the  Act] 

Then  the  40th  section  seems  to  have  a  special  view  to  a  case  of 
this  sort .  —  [His  Honour  read  the  40th  section,  and  continued :] 

I  confess  it  is  not  without  considerable  doubt  and  hesitation  that 
I  have  come  to  a  conclusion  in  this  case. 

The  general  principles  on  which  the  Court  acts  with  reference 
to  public  companies  and  the  powers  vested  in  directors,  are  sufiQ- 
ciently  enunciated  in  the  two  cases  of  Ernest  v.  NiehoUs,  6  H.  L.  C. 
401,  and  Boyal  British  Bank  v.  Turquand,  5  E.  &  B.  248,  affirmed 
in  the  Exchequer  Chamber  (6  E.  &  B.  327) ;  though  in  the  latter 
case  it  was  not  perhaps  absolutely  necessary  to  have  given  so 
express  a  decision  on  the  point 

With  regard  to  companies  afifecting  to  act  under  the  Joint  Stock 
Companies  Acts,  it  has  been  determined,  on  the  one  hand,  that 
where  there  is  merely  a  power  vested  in  directors  to  act  for  the 
company  in  certain  special  emergencies,  the  Court  is  obliged  to 
consider  all  acts  of  directors  by  which  it  is  sought  to  bind  the 
company  as  being  the  acts  of  agents.  With  reference  to  partner- 
ships in  general,  the  more  approved  doctrine  is  —  that  other  part- 
ners are  not  bound,  except  by  acts  of  their  co-partners  which 
are  within  the  special  terms  of  the  agency;  and  in  the  case  of 
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*  companies,  where  directors  are  the  special  agents  of  the  [*  322] 
company,  and  do  not  possess  the  power  of  afl&xing  the  cor- 
porate seal  except  under  certain  prescribed  rules,  a  person  who  deals 
with  the  directors  is  taken  to  have  notice  of  the  rules  In  the  case 
of  a  registered  joint  stock  company,  all  the  world,  of  course,  have 
notice  of  the  general  Act  of  Parliament,  and  of  the  special  deed 
which  has  been  registered  pursuant  to  the  provisions  of  the  Act  j 
and  if  there  be  anything  to  be  done  which  can  only  be  done  by  the 
directors  under  certain  limited  powers,  the  person  who  deals  with  the 
directors  must  see  that  those  limited  powers  are  not  being  exceeded. 

If,  on  the  other  hand,  as  in  the  case  of  Royal  British  Bank  v. 
Turquand,  5  K  &  B.  248,  6  Ibid.  327,  the  directors  have  power 
and  authority  to  bind  the  company,  but  certain  preliminaries  are 
required  to  be  gone  through  on  the  part  of  the  company  before  that 
power  can  be  duly  exercised,  then  the  person  contracting  with  the 
directors  is  not  bound  to  see  that  all  these  preliminaries  have  been 
observed.  He  is  entitled  to  presume  that  the  directors  are  acting 
lawfully  in  what  they  do.  That  is  the  result  of  Lord  Camtbell'8 
judgment  in  Royal  British  Bank  v.  Turquand. 

The  difference  between  those  cases  and  the  present  is  this.  In 
the  case  of  joint  stock  companies  the  deed  is,  I  may  say,  expressly 
made  a  part  of  the  general  Act ;  because  there  is  an  express  provi- 
sion in  the  Act  that  all  proceedings  are  to  be  taken  pursuant  to 
the  deed  which  forms  the  charter  of  the  company,  so  that  the  deed 
is,  in  truth,  incorporated  into  the  Act.  But  in  the  present  case, 
not  only  is  there  the  provision  in  sect  39  of  the  Companies  Clauses 
Act,  that  the  company  shall  not  exercise  its  power  of  re-borrowing, 
unless  the  money  is  wanted  to  pay  off  an  existing  mortgage  or 
bond,  without  the  authority  of  a  general  meeting  —  a  circumstance 
which,  if  it  stood  alone,  would  make  it  very  difficult  to  distinguish 
the  present  from  the  joint  stock  companies'  cases,  such  as  that  of 
Royal  British  Bank  v.  Turquand — but  in  sect.  40,  Parliament 
seems  to  have  provided  means  whereby  persons  may  inform  them- 
selves whether  what  has  been  done  has  been  properly  done  or  not. 
By  the  40th  section  it  is  provided  that  where,  by  that  or  the 
special  Act,  the  authority  of  a  general  meeting  is  required  for  such 
borrowing,  then  a  copy  of  the  order  of  a  general  meeting, 
authorising  *  the  borrowing  of  any  money,  certified  by  one  [*  323] 
of  the  directors  or  by  the  secretary  to  be  a  true  copy,  shall 
be  sufficient  evidence  of  the  fact  of  the  order  for  borrowing  money 
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having  been  made.  So  that  any  prudent  lender  would  certainly 
require  that  the  directors  should  produce  a  copy  of  such  an  order ; 
although,  if  it  were  given,  notwithstanding  that  the  Act  says  it 
shall  be  "  sufficient "  evidence  of  the  fact,  I  take  it,  it  would  not  be 
conclusive  evidence  as  between  the  directors  and  the  company,  if 
no  such  order  had  been  made.  Still  it  would  be  sufficient  evidence 
upon  which  any  lender  might  reasonably  act. 

I  look  upon  this  distinction  as  one  of  some  importance,  and  the 
matter  has  occasioned  considerable  doubt  in  my  mind ;  but  on  the 
whole  I  think  that  the  right  construction  of  the  section  is  —  that 
the  directors  have  power  to  bind  the  company,  but  then  it  is  pro- 
vided that  they  shall  not  exercise  that  power  without  the  authority 
of  a  general  meeting. 

As  regards  creditors,  I  do  not  think  they  are  intended  to  be 
protected  by  the  clause,  for  this  reason,  that  when  the  company 
have  borrowed  the  money,  and  have  afterwards  paid  it  oflf,  and  so 
far  improved  the  condition  of  the  remaining  creditors,  their  consent 
is  not  necessary  to  enable  the  directors  to  re-borrow.  All  that  the 
directors  want  is  the  consent  of  a  general  meeting ;  and  the  credi- 
tors have  no  power  to  prevent  the  company,  in  general  meeting, 
from  raising  the  exact  sum  of  money  they  raised  before.  I  think 
the  intention  of  Parliament  was  not  to  protect  the  creditors,  but  to 
protect  the  company  against  any  undue  acts  on  the  part  of  the 
directors  ;  and  I  have  no  doubt  that  the  company,  on  having  heard 
that  the  directors  were  about  to  do  such  an  act  without  authority, 
might  have  filed  a  bill  to  restrain  them. 

But  if  I  find  that  the  directors  have  not  (except  in  one  instance) 
exceeded  the  limits  of  the  power  of  borrowing,  and  that  the  only 
impropriety  has  been  their  omission  to  summon  a  general  meeting, 
as  they  ought  to  have  done  before  exercising  the  power,  I  think  I 
am  entitled  to  consider  the  clause  as  directory. 

As  between  themselves  and  the  company  the  directors  may,  for 
aught  I  know,  be  personally  liable  for  what  may  have  been  im- 
proper acts  on  their  part.  But  the  company  not  having  endeav- 
oured before  the  borrowing  to  restrain  the  exercise  of  the 
[*  324]  power  —  *  the  power  itself  not  being  contrary  to  the  prin- 
ciple of  the  Act  as  far  as  the  public  is  concerned  —  there 
being  nothing  to  be  said  on  behalf  of  the  general  public  using  the 
railway,  or  by  creditors  of  the  company  holding  prior  bonds,  which 
could  possibly  interfere  with  any  resolution  to  which  the  share- 
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holders  might  come  —  I  find  vested  in  the  directors  a  full,  ample, 
and  complete  power,  provided  only  the  shareholders  have  taken  the 
preliminary  steps.  The  directors  have  afifected  to  bind  the  com- 
pany by  their  acts,  but  they  have  omitted  a  solemnity  which  ought 
to  have  taken  place. 

I  think  the  case  falls  within  the  principle  enunciated  by  Lord 
St.  Leonards  in  Bargate  v.  Shortridge,  5  H.  L.  C.  297,  in  which 
his  Lordship  takes  the  same  view  as  was  afterwards  expressed  in 
Boj/al  British  Bank  v.  Turquand. 

As  regards  Mr.  Weeks,  I  think  his  case  particularly  unfortunate ; 
but  the  whole  money  was  raised,  and  I  see  no  way  of  relieving 
him.  I  do  not  find  that  Parliament  had  given  to  parties  dealing 
with  companies  the  means  of  knowing  how  much  money  a  company 
had  raised.  Every  debenture  should  carry  on  it  a  statement  of  the 
amount  of  money  that  has  been  raised.  How  far  the  directors 
who  do  these  unconscionable  things  may  or  may  not  be  personally 
answerable  it  is  not  for  me  now  to  consider. 

As  Mr.  Weeks's  debenture  was  void  ab  initio,  and  the  directors 
did  not,  as  they  ought  to  have  done,  put  him  in  a  proper  position, 
by  issuing  to  him  a  new  debenture,  I  cannot  hold  that  the  circum- 
stance of  the  company  afterwards  having  means  can  enable  me  to 
treat  that  which  was  void  ab  initio  as  an  existing  security. 

Mr.  Giflfard,  however,  says  that  these  debts,  having  been  only 
paid  out  of  the  judgments,  were  not  paid  ofif  at  all;  because, 
according  to  recent  decisions,  a  judgment  debenture  creditor  must 
be  treated  only  as  a  trustee  for  himself  and  all  other  the  debenture 
holders.  Without  departing  from  that  view,  I  may  say  this,  that 
where  the  thing  is  done,  the  money  is  paid,  and  the  debenture 
creditor  has  gone  away  with  it,  he  cannot  be  brought  back  again ; 
and  I  must  treat  the  transaction  just  the  same  as  if  the  company 
had  taken  it  out  of  their  own  cash-box  and  paid  him.  The  com- 
pany having  suflfered  their  goods  to  be  sold  under  a  judg- 
ment, *  the  money  having  been  taken,  and  the  creditor  [*  325] 
paid,  I  must  take  it  that  these  debentures  have  been 
paid  off. 

As  regards  the  Lloyd's  bond,  I  must  hold  that,  to  the  extent  of 
the  sum  purported  to  be  secured  by  it,  the  debentures  given  in 
exchange  for  it  are  not  valid.  According  to  the  decision  in  Cham- 
hers  V.  Manchester  and  MUford  Railway  Company,  5  B.  &  S.  588, 
Lloyd's  bonds  given  in  respect  of  money  simply  lent  are  wholly 
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invalid  against  the  company,  and  cannot  create  a  debt.  Still  if  it 
can  be  shown  that  the  bond  was  given  for  money  due  to  a  con- 
tractor for  works,  or  the  like  —  not  merely  for  money  borrowed  — 
the  holder  may  make  out  a  case,  and  Mr.  Eaglesfield  is  consequently 
entitled  to  an  inquiry  if  he  pleases. 

Then  as  to  Mr.  Lucas,  he  ought  to  be  paid  what  is  actually  due 
to  him  under  the  agreement ;  and  he  also  is  entitled  to  an  inquiry. 

There  will  be  a  declaration  that  the  debenture  given  to  Mr. 
Weeks  was  void,  as  being  for  a  sum  in  excess  of  the  borrowing 
power  of  the  company,  which  at  that  time  had  been  fully  exer- 
cised. Then  a  declaration  that  the  debentures  executed  by  the 
company  subsequent  to  the  payment  of  the  debentures  to  Quilter 
&  Knight  were  valid,  notwithstanding  the  want  of  a  resolution  of 
a  previous  general  meeting  of  the  company.  Then  a  declaration, 
subject  to  such  inquiry  as  I  have  offered  to  Mr.  Eaglesfield,  that 
the  four  debentures  for  £500  each  given  to  Eaglesfield  in  consider- 
ation of  a  payment  of  £1000,  and  a  surrender  of  a  Lloyd's  bond 
for  £1000,  are  a  good  security  for  £1000  only;  the  surrender  of 
the  said  Lloyd's  bond  not  constituting  a  good  consideration  for 
such  debenture.  Then,  as  regards  the  debenture  to  Lucas,  declare 
it  to  be  a  security  only  for  money  actually  advanced  by  him  under 
the  agreement. 

The  plaintiff  will  have  his  costs  out  of  a  fund  standing  in  Court ; 
the  others  to  tack  their  costs  to  their  debts ;  the  company  to  have 
no  costs;  liberty  to  apply  in  chambers  from  time  to  time  with 
reference  to  any  subsequent  costs. 

ENGLISH  NOTES. 

The  principle  applies  to  trading  corporations  whose  powers  are  lim- 
ited, as  well  as  to  railways  and  other  companies  incorporated  under 
special  Acts  of  Parliament. 

The  principle  stated  in  the  latter  part  of  the  rule  is  supported  by  the 
decision  of  the  House  of  Lords  in  the  Irish  case  of  Mahony  v.  Ecist 
Ilolyford  Mining  Co.  (1875),  L,  R.  7  H.  L.  869,  where  bankers  with 
whom  an  account  was  kept  by  a  company  formed  under  the  Companies 
Act,  1862,  honoured  cheques  according  to  a  form  sent  to  them  by  a  per- 
son purporting  to  be  the  secretary  of  the  company,  signed^  by  three 
persons  purporting  to  be  directors  of  the  company.  From  the  articles 
of  association  it  appeared  that  cheques  were  to  be  drawn  by  three  direc- 
tors. It  was  afterwards  ascertained  that  there  had,  in  fact,  been  no 
apix)intment  of  directors,  or  of  a  secretary,  but  that  the  promoters  of 
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the  company  had  treated  themselves  as  such.  It  was  held  that  the 
bankers  were  not  liable  in  respect  of  funds  which  they  had  so  paid  bond 
fide. 

A  similar  principle  had  been  followed  by  Vice-Chancellor  Malins  in 
the  case  of  In  r6  The  Oeneral  Provident  Assurance  Co.,  Ex  parte  The 
National  Bank  (1872),  L.  R.  14  Eq.  507,  41  L.  J.  Ch.  823,  27  L.  T. 
433,  20  W.  R.  399.  The  learned  Vicb-Chancellob  there  pointed  out 
the  distinction  between  such  a  case  and  the  case  (Brandon's  Ca^e,  38 
L.  J.  Ch.  320)  where  the  person  relying  on  the  security  is  the  solicitor 
of  the  company  whose  duty  it  is  to  see  that  the  proper  formalities  are 
complied  with. 

AMERICAN  NOTES. 

In  Zabriskie  v.  Cleveland^  Columbus^  {f  Cincinnati  R.  Co.,  23  Howard  (U.  S. 
Sup.  Ct.),  381,  it  appeared  that,  by  a  statute  of  1851,  railway  companies  in 
Ohio  were  empowered  to  aid  other  railway  companies,  provided  that  no  such 
aid  should  be  furnished  until,  at  a  called  meeting  of  the  stockholders,  two- 
thirds  of  the  stock  represented  should  have  assented  thereto.  In  1852  a 
statute  was  passed,  re-enacting  the  above  pi-ovisions,  and  providing  further 
than  any  existing  company  might  accept  any  of  its  provisions,  and  when  so 
accepted,  and  a  certified  copy  of  its  acceptance  filed  with  the  Secretary  of 
State,  that  portion  of  its  charter  iuconsistent  with  the  provisions  of  the  Act 
should  be  repealed.  The  defendant  company,  without  formally  complying 
with  either  of  these  requirements,  that  is,  without  convoking  a  meeting  of  its 
stockholders,  or  signifying  its  acceptanoe  of  the  Act  to  the  Secretary  of  State, 
indorsed  a  guaranty  upon  the  bonds  of  another  company.  A  stockholder  m 
the  defendant  company  filed  a  bill  to  enjoin  the  payment  of  interest  on  the 
bonds  thus  guaranteed,  upon  the  ground  that  the  directors  had  exceeded  their 
legal  authority  in  making  the  guaranty.  It  appeared  that  the  indorsement  of 
the  bonds  had  been  ratified  at  a  meeting  of  the  stockholders  of  the  defendant 
company.  The  Court  held  that,  the  corporation  having  executed  the  powers 
and  claimed  the  privileges  conferred  by  the  statutes,  could  not  exonerate 
itself  from  responsibility  by  asserting  that  the  evidence  required  by  the 
statutes  to  evince  its  decision  had  not  been  filed. 

See  also  Connecticut  Mutual  Life  Inn.  Co.  v.  Cleveland,  Columbun^  Sf  Cincinnati 
R.  Co.,  41  Barbour  (N.  Y.),  0,  26;  Callender  v.  Painesville  §•  Hudnon  R.  Co., 
11  Ohio  State,  516 ;  Sturges  v.  Knapp,  31  Vermont,  1,  62.  In  the  last  named 
case,  the  Court  said :  "  It  seems  to  be  now  well  settled  in  the  English  Courts, 
that  railway  contracts,  and,  indeed,  all  contracts  of  corporations,  are  not  to 
be  held  invalid  for  any  omission  in  the  detail  of  preliminary  proceedings,  or 
in  the  provisions  of  the  contract,  unless  the  contract  itself  was  ultrd  vires.^ 
In  the  New  York  case,  the  Court  used  this  language :  "  It  is  not  necessary  to 
inquire  or  decide  whether  the  acts  of  the  defendant  were  authorized  or  ratified 
by  a  vote  of  the  stockholders  in  accordance  with  the  provisos  of  the  said  sec- 
tion of  the  Ohio  General  Statutes,  if  the  defendant  had  the  general  power  to 
make  the  guaranties;  for  these  provisos  were  intended  for  the  protection  of 
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the  shareholders,  and  relate  rather  to  the  mode  or  manner  of  the  execution  of 
the  power ;  and  the  plaintiff  had  a  right  to  presume  that  the  defendant  had 
done  its  duty,  and  had  proceeded  regularly  in  the  execution  of  its  power." 

Mr.  Brice,  in  his  book  on  the  Doctrine  of  Ultrk  Vires,  3rd  ed.  p.  599,  cites 
the  Zabriskie  case,  and  the  Connecticut  Muttuil  Life  Ins.  Co,  case  as  authorities 
for  the  proposition  that  **  when  any  transactions  of  a  corporation  ought  to  be, 
but  are  not,  accompanied  with  cei*tain  formalities,  such  formalities  being 
directory  only  and  not  essential,  such  transactions  will  be  binding  upon  the 
corporation  as  regards  persons  dealing  with  it  not  having  notice,  express  or 
implied,  of  the  need  of  the  formality  in  question." 

This  doctrine  is  m  no  sense  peculiar  to  railroad  corporations,  but  applies 
to  business  corporations  of  all  sorts.  Courts  will  frequently  construe  injunc- 
tions and  prohibitions  in  corporate  charters  as  being  directory  merely,  so  that 
their  observance  is  not  essential  to  the  validity  of  the  acts  of  the  corporation. 
See  4  Thompson  on  Corporations,  s.  5674 ;  5  id.  s.  5978 ;  Cook  on  Corpo- 
rations, 4th  ed.  s.  725,  notes;  Commissioners  of  Knox  County  v.  AspintcaU, 
21  Howard  (U.  S.  Sup.  Ct.),  539;  Citi/  Fire  Ins.  Co.  v.  Carrugi,  41  Georgia, 
660,  C73.  In  the  leading  case  of  Bank  of  the  United  States  v.  Dandridge,  12 
Wheaton  (U.  S.  Sup.  Ct),  64,  81,  Story,  J.,  said:  "That  some  of  the  pro- 
visions of  the  charter  and  by-laws  may  well  be  deemed  directory  to  the 
officers,  and  not  conditions  without  which  their  acts  would  be  utterly  void, 
will  scarcely  be  disputed.  What  are  to  be  deemed  such  provisions  must 
depend  upon  the  sound  construction  of  the  nature  and  object  of  each  regular 
tion,  and  of  public  convenience,  and  apparent  legislative  intention.  If  a 
regulation  be  merely  directory,  then  any  deviation  from  it,  though  it  may 
subject  the  officers  to  responsibility,  both  to  the  government  and  the  stock- 
holders, cannot  be  taken  advantage  of  by  third  persons." 
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No.  14  — WEBB  V.  MANCHESTER  &  LEEDS  RAILWAY 

COMPANY. 

(OH.  1839.) 

No.  15.  — BENTINCK  v.  NORFOLK  ESTUARY  COMPANY. 

(L.  J.  J.  1857.) 

No.  16.  — BEAUCHAMP  (Lord)  v.  GREAT  WESTERN 
RAILWAY  COMPANY. 

(L.  J.  J.  1868.) 
RULE. 

The  undertakers  of  works  under  an  Act  incorporating 
the  Lands  Clauses  Consolidation  Act,  1845,  are  not  thereby 
empowered  compulsorily  to  take  lands  required  not  for  the 
site  of  their  works  but  only  for  the  convenient  supply  of 
materials  for  their  works  situate  elsewhere. 

But  they  may  take,  within  the  limits  of  deviation,  land 
of  A.  for  the  site  of  accommodation  works  for  B. 

Webb  ▼.  Manchester  &  Leeds  Railway  Company. 

4Myl.  &Cr.  116>-]2L 

Railway  Company.  —  Compulsory  Powers.  —  Collateral  Purposes. 

Principles  upon  which  the  Court  will  exercise  its  jurisdiction  over  [116] 
bodies  to  whom  Parliament  has  given  powers  of  making  compulsory 
purchases  of  land. 

Semble^  that  the  Court  will  not  allow  such  bodies  to  avail  themselves  of  their 
parliamentary  powers  by  taking  land  which  they  do  not  require  for  a  bond  fide 
purpose  sanctioned  by  their  Act  of  Parliament. 

Semble,  also,  that  although  an  attempt  to  obtain  possession  of  land  has  been, 
in  the  first  instance,  made  under  colour  of  the  powers  of  the  Act  of  Parlia- 
ment, when  not  really  required  for  the  bond  fide  purposes  of  the  Act,  yet  if  the 
land  afterwards  becomes  really  necessary  or  desirable  for  such  bond  fide  pur- 
posesy  the  Court  will  not  interfere  to  prevent  it  being  taken. 

The  defendants  having  carried  their  railway  through  a  field 
belonging  to  the  plaintiffs,  and  thns  divided  the  field  into  two 
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parts,  one  of  which  consisted  of  three  roods  and  seventeen  perches, 
and  having  purchased  and  paid  for  that  part  of  the  field  which  the 
railway  actually  occupied,  subsequently,  in  June,  1838,  gave  notice 
to  the  plaintiffs  of  their  intention  to  take  the  piece  containing  three 
roods  and  seventeen  perches.  The  line  of  the  railway  had  been 
made  to  pass  through  the  field  in  question  by  means  of  a  cutting ; 
and  the  solicitor  of  the  company,  having,  before  the  filing  of  the 
bill,  been  applied  to  to  state  the  purpose  for  which  the  company 
wanted  the  piece  of  land  containing  three  roods  and  seventeen 
perches,  answered,  on  the  14th  of  December,  1838,  in  the  following 
terms :  "  The  land  is  wanted  immediately  for  the  purpose  of  pro- 
viding the  company  with  earth  for  making  the  embankment :  its 
further  appropriation  is  not  settled.  If  any  part  of  it  should  not 
ultimately  be  required,  the  company  are  bound  to  offer  it  to  the 
former  possessors,  or  the  owners  of  the  adjoining  land." 

The  bill  was  filed  on  the  22nd  of  December,  1838,  to  restrain  the 
company  from  completing  the  proceedings  which  they  had  already 
commenced  for  having  the  value  of  the  piece  of  land  assessed  by  a 
jury,  and  from  taking  possession  of  it ;  and  an  injunction  to  this 
effect  was  granted  by  the  Master  of  thb  Bolls,  on  the  24th  of 

December,  1838- 
[*117]  *  The  company,  by  their  answer,  filed  on  the  16th  of 
March,  1839,  admitted  that  there  was  no  embankment  on 
the  land  in  question,  and  that,  on  the  contrary,  the  line  of  the  rail- 
way over  the  field  in  question  was  intended  to  be,  and  so  far  as  the 
same  had  been  hitherto  formed,  had  been  (as  by  reason  of  the 
nature  and  situation  of  the  land  it  must  necessarily  be)  made  and 
formed  in  cutting :  but  they  stated  two  purposes  for  which  they 
required  to  take  the  piece  of  land  containing  three  roods  and  sevei> 
teen  perches*  viz.,  1st,  the  employment  of  the  soil  in  forming  an 
embankment  upon  a  neighbouring  part  of  the  line  ;  and,  2ndly,  the 
making  a  greater  slope  on  each  side  of  the  cutting ;  an  alteration, 
the  necessity  of  which  had  been  ascertained  in  the  month  of 
September,  1838,  and  had  become  still  more  evident  by  a  slip  or 
falling  in  of  the  soil  on  the  sides  of  the  railway,  occasioned  by  the 
rains  of  the  autumn  of  1838  ;  and  they  alleged  that  for  the  purpose 
of  preventing  any  slip  in  future  it  would  be  necessary  to  remove 
the  soil  from  the  surface  of  the  land. 

After  this  answer,  the  defendants  applied  to  the  Master  op  thb 
Bolls  to  dissolve  the  injunction,  which  his  Lordship  did. 
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The  plaintiffs  now  moved,  before  the  Lord  Chancellor,  that  the 
injunction  might  be  revived. 

The  Solicitor-General  and  Mr.  Cankrien,  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  Bacon,  for  the  defendants. 

There  was  some  conflicting  testimony  of  engineers  as  to  the 
necessity  of  taking   the   piece  of  land  for  the  purpose 
*  of  increasing  the  slope ;  and  at  the  conclusion  of  the  [*  118] 
argument, 

Lord  COTTENHAM  (LoRD  CHANCELLOR)  Said :  — 

I  will  read  the  affidavits  before  I  dispose  of  this  case ;  because, 
in  fact,  the  whole  question  turns  upon  what  is  represented  on  dif- 
ferent sides  by  these  engineers.  Undoubtedly,  I  cannot  sanction  a 
proceeding  which  shall  make  me  the  judge  of  these  engineering 
questions;  but  I  must  look  at  the  affidavits  for  the  purpose  of 
seeing  whether  this  transaction  is  a  bondjide  proceeding  upon  the 
powers  given  by  the  Act,  or  whether  it  is  a  mere  colour  to  cover  an- 
other object,  which  there  seems  some  reason  to  suspect,  at  least,  in 
the  commencement.  Although  it  may  be  the  case  that  subsequent 
events  have  given  the  company  a  title  which  they  had  not  in  the 
beginning,  yet  if  it  appears  that  they  have  now  the  right  to  take 
this  land,  I  do  not  think  this  Court  will  interfere  to  prevent  them 
exercising  that  right;  but  I  certainly  cannot  sanction  their  judg- 
ing that  the  land  is  necessary  for  the  purpose  of  the  Act,  in  order  to 
enable  them  to  take  it  for  a  purpose  totally  and  entirely  distinct 
As  I  have  already  said,  I  cannot  take  upon  myself  to  decide  on  a 
question  of  engineering,  whether  a  particular  piece  of  land  is,  or  is 
not,  necessary ;  but  I  will  look  at  the  affidavits,  for  the  purpose  of 
satisfying  myself  how  far  the  parties  are  attempting  to  take  this 
land  for  a  bondjide  purpose  provided  for  by  the  Act.  The  piece  of 
land  in  question  is  extremely  small,  and  it  is  a  great  pity  that  the 
parties  cannot  come  to  some  arrangement  about  it.  There  is 
another  observation,  however,  I  must  make ;  and  that  is,  that  I 
cannot  sanction  any  proceeding  by  which  a  party  comes  here  for 
the  purpose  of  making  a  better  bargain,  which,  on  the  part  of  the 
Solicitor-Generars  clients,  I  think  is  not  impossible  to  have  been 
the  object  of  this  suit 

*  The  Lord  Chancellor  :  —  [♦  119] 

1  have  read  these  affidavits,  which  leave  the  real  ques- 
yoL.  XXII. —10 
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tion  between  the  parties  in  a  very  unsatisfactory  state.  If  it  had 
not  been  for  some  expressions  in  the  affidavit  which  has  been  filed 
on  the  part  of  the  company,  I  should  have  felt  very  little  doubt 
that  they  were  not  entitled  to  the  whole.  An  engineer,  on  the 
part  of  the  company,  has  sworn  that  he  considers  the  whole  is 
necessary.  Now,  if  I  look  to  what  was  originally  stated  as  the 
proposed  object  of  obtaining  the  earth,  namely,  that  it  was  wanted 
for  the  purpose  of  making  an  embankment  at  a  little  distance ; 
which  was  the  only  reason  suggested  originally,  and  which, 
throughout  the  last  aflBdavit,  is  suggested  as  a  principal  reason ; 
and  when  I  find  that  the  extent  of  the  land  from  the  line  of  the 
railway  is  greater  than  is  necessary  to  make  the  slope,  even  the 
most  gradual  that  is  suggested  ever  to  be  made  upon  any  railway, 
I  have  great  difficulty  in  coming  to  the  conclusion  upon  that 
affidavit,  that  the  whole  of  this  land  is  necessary  to  be  taken  ;  and 
if  the  affidavit  on  the  other  side,  on  the  part  of  the  plaintiffs,  had 
been  more  specific  than  it  is,  and  had  enabled  me  to  say  what  part  of 
the  land  was  necessary  and  what  part  was  not,  I  think  I  should  have 
known  what  was  the  right  course  to  have  been  adopted  with  regard 
to  the  question  before  me,  which  is,  simply,  what  portion  of  the 
land  is  fairly  required,  and  may  be  judged  to  be  required,  for  the 
purpose  of  the  cutting.  I  throw  out  of  consideration  entirely  that 
which  has  been  abandoned,  in  fact,  at  the  bar ;  namely,  any  case 
independent  of  such  case  as  comes  within  the  clause  of  the  Act 
authorising  a  purchase.  [His  Lordship  then  proceeded  to  examine 
the  allegations  in  the  plaintiffs*  affidavits,  as  to  the  necessity  of 
taking  the   land  for  the  purpose  of    increasing   the  slope,  and 

continued :  — ] 
[*  120]       *  It  is  impossible  to  come  to  any  satisfactory  conclusion 

upon  that  affidavit,  as  to  what  portion  of  the  land,  accord- 
ing to  the  deponent's  own  statement  of  the  practice  of  engineers, 
will  or  will  not  be  necessary  for  effecting  the  slope  in  this  particu- 
lar piece  of  land.  But  I  am  very  unwilling  to  dispose  of  the  case 
in  that  state  of  the  evidence,  because  I  think  it  is  of  very  consider- 
able importance  in  either  view  of  the  case.  The  contest  is,  in  fact, 
merely  about  money.  It  is  quite  clear  these  proprietors  cannot 
want  a  slip  of  twenty  or  thirty  yards ;  therefore  the  contest  is 
merely  about  the  price.  At  the  same  time,  it  is  extremely  impor- 
tant to  watch  over  the  interests  of  those  whose  property  is  affected 
by  these  companies,  to  take  care  that  the  company  shall  not,  in 
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any  misrepresentation  they  may  make,  if  they  have  made  any,  be 
permitted  to  exercise  powers  beyond  those  which  the  Act  of  Parlia- 
ment gives  them,  and  to  keep  them  most  strictly  within  the 
powers  of  the  Act  of  Parliament.  The  powers  are  so  large--  it 
may  be  necessary  for  the  benefit  of  the  public,  —  but  they  are  so 
large,  and  so  injurious  to  the  interests  of  individuals,  that  I  think 
it  is  the  duty  of  every  Court  to  keep  them  most  strictly  within 
those  powers;  and  if  there  be  any  reasonable  doubt  as  to  the 
extent  of  their  powers,  they  must  go  elsewhere  and  get  enlarged 
powers ;  but  they  will  get  none  from  me,  by  way  of  construction  of 
their  Act  of  Parliament. 

Now  here  we  have  the  exact  measurements.  Upon  the  affidavit 
we  have  the  description  of  the  state  of  the  soil,  which  is  not  con- 
ttadicted  on  the  other  side.  There  seems,  therefore,  every  possible 
material  necessary  to  enable  a  scientific  person,  an  engineer,  to 
come  to  a  satisfactory  conclusion  as  to  what  would  be  necessary  in 
order  to  secure  the  slope  to  this  part  of  the  railway. 

*I  do  not  apprehend,  therefore,  that  there  will  be  any  [*121] 
difficulty  whatever  in  getting  the  opinion  of  some  pen?on, 
unconnected  with  the  parties  and  the  work  in  question  and  beyond 
all  suspicion,  who,  taking  the  evidence  of  the  facts  as  they  appear 
upon  these  affidavits,  would  inform  me  what  portion  of  this  field, 
in  his  opinion,  will  be  necessary  to  be  taken,  in  order  effectually  to 
secure  the  work  in  question,  that  is  to  say,  the  cutting ;  and  if  the 
plaintiffs  wish  to  furnish  me  with  any  evidence  of  that  sort,  I  will 
postpone  the  further  consideration  of  this  case,  with  liberty  for 
each  side  to  produce  to  me  affidavits  upon  that  point. 

May  8.  The  question  stated  by  the  Lord  Chancellor  was  after- 
wards referred  to  an  engineer  agreed  upon  by  both  parties,  and  he 
reported  that  a  part  only  of  the  piece  of  land  in  question  was  re 
quired  for  the  purpose  of  increasing  the  slope,  and  the  Lord  Chan- 
cellor then  ordered,  upon  the  application  of  the  plaintiffs,  that 
an. injunction  should  be  awarded  to  restrain  the  defendants  from 
going  before  the  jury  to  claim  more  of  the  land  than  was  stated  in 
the  engineer's  report  to  be  necessary. 
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Bentinck  v.  Norfolk  Estuary  Company. 

8  De  G.  M.  &  G.  714-725  (a.  c.  26  L.  J.  Ch,  404). 

Company  Incorporating  Lands  Clauses  Consolidation  Act.  —  Compvhory 
Powers,  —  Collateral  Purposes. 

[714]      An  estuary  company  was  by  its  Act,  with  which  the  Lands  Clauses 
Consolidation  Act  was  incorporated,  empowered  to  make  and  maintain 
certain  cuts  and  works,  and  to  enter  upon,  take,  and  use  such  of  the  lands  de- 
lineated in  the  deposited  plans  as  might  bo  necessary  for  that  purpose. 

Held,  that  the  company  were  not  entitled  to  takecompulsorily  land  which 
was  required  not  for  the  site  of  the  cuts  or  works,  but  to  supply  materiab  for 
the  execution  of  works  on  other  land. 

This  case  first  came  before  the  Lords  Justices  on  a  motion  by 
way  of  appeal  from  an  order  of  Vice-Chancellor  Wood  granting  an 
injunction  to  restrain  the  defendants,  the  Norfolk  Estuary  Company, 
from  entering  on  some  lands  of  the  plaintiffs,  in  alleged  exercise  of 
the  power  of  their  Acts  j  but  it  was  arranged  that  it  should  be 
treated  as  if  the  cause  had  come  on  for  hearing. 

The  Norfolk  Estuary  Company  was  incorporated  by  "  The  Nor- 
folk Estuary  Act,  1846  "  (9  &  10  Vict.  c.  ccclxxxviii),  for  the  pur- 
pose of  reclaiming  part  of  the  Wash.  The  Lands  Clauses  Act, 
1845,  and  the  Companies  Clauses  Act  were  incorporated  with  this 
Act.  By  sect  23  it  was  enacted,  that,  subject  to  the  provisions  of 
the  Act  itself  and  the  Acts  therein  referred  to,  the  company  should 
have  power  to  enter  upon  the  lands  to  be  reclaimed,  and  all  or  any 
other  of  the  lands  delineated  in  the  plans  and  described  in  the 
books  of  reference  thereinafter  mentioned,  which  it  might  be 
necessary  or  proper  for  them  to  enter  for  the  purpose  of  executing 
the  several  works  which  they  were  by  the  Act  directed  or  author- 
ised to  execute.  The  Act  then  provided  for  the  execution  of  certain 
works  which  were  to  be  made,  and  the  35  th  section  was  as  fol- 
lows; "And  whereas  plans  and  sections  describing  the  several 
cuts  proposed  to  be  executed,  and  also  books  of  reference  contain- 
ing the  names  of  the  owners  or  reputed  owners,  lessees  or  reputed 
lessees,  and  occupiers  of  the  lands  through  or  over  which 
[*  715]  the  said  several  cuts  *  and  works  appertaining  thereto  are 
proposed  to  be  carried  or  made,  have  been  deposited  with 
the  clerk  of  the  peace  for  the  borough  of  King's  Lynn,  and  with  the 
clerk  of  the  peace  of  the  division  of  South  Holland  in  the  county 
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of  Lincoln :  be  it  enacted,  that  subject  to  the  provisions  in  this 
and  the  said  recited  Acts  contained,  it  shall  be  lawful  for  the  said 
company  to  make  and  maintain  the  said  cuts  and  work  appertain- 
ing thereto  (in  the  line  and  upon  the  lands  delineated  in  the  said 
plans  and  described  in  the  said  books  of  reference),  and  to  enter 
upon,  take,  and  use  such  of  the  said  lands  as  may  be  necessary  for 
that  purpose.'*^ 

Sect.  38.  **  That  it  shall  be  lawful  for  the  company  to  deviate 
from  the  line  delineated  on  the  plans  of  the  said  New  Cut  so 
deposited,  provided  that  no  such  deviation  shall  extend  to  a  greater^ 
distance  than  the  limits  of  deviation  delineated  upon  the  said 
plans,  nor  to  a  greater  extent,  in  passing  through  a  town,  village, 
or  lands  continuously  built  upon,  than  ten  yards,  or  elsewhere  to  a 
greater  extent  than  one  hundred  yards  from  the  said  line,  and  that 
the  cut  by  means  of  such  deviation  be  not  made  to  extend  into  the 
lands  of  any  person  whether  owner,  lessee,  or  occupier  whose  name 
is  not  mentioned  in  the  books  of  reference,  without  the  previous 
consent  in  writing  of  such  person,  unless  the  name  of  such  person 
shall  have  been  omitted  by  mistake,  and  the  fact  that  such  omis- 
sion proceeded  from  mistake  shall  have  been  certified  in  manner 
herein  provided  for  in  cases  of  unintentional  errors  in  the  said 
books  of  reference." 

No  steps  were  taken  towards  the  execution  of  the  works  until 
after  the  passing  of  "  The  Norfolk  Estuary  Amendment  Act,  1849  " 
(12  &  13  Vict.  c.  cxcv),  which  directed  the  company  to  make  in 
the  first  place  the  New  Cut  or  Marsh  Cut  referred  to  in 
the  38th  section  of  the  *  former  Act  and  a  cut  across  a  [*  716] 
place  called  Vinegar  Middle,  which  was  also  part  of  the 
works  provided  for  by  the  former  Act. 

The  company  proceeded  to  the  execution  of  the  New  Cut,  which 
was  finished  before  1856.  Some  lands  of  the  plaintiffs  were  taken 
for  the  purpose  of  making  it,  and  as  to  these  lands  no  dispute 
arose. 

By  an  Act  passed  in  1853,  and  intituled  "  An  Act  to  amend  *The 
Norfolk  Estuary  Act,  1846,'  and  *The  Norfolk  Estuary  Amend- 
ment  Act,  1849,'  '*  the  powers  of  the  company  were  extended  for  a 
further  term,  and  the  execution  of  the  cut  across  the  Vinegar 
Middle  was  again  specially  provided  for. 

In  October,  1856,  the  company  served  the  plaintiffs  with  a  notice 
that  they  intended  to  take,  under  the  powers  of  their  Acts,  certain 
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pieces  of  land  belonging  to  the  plaintiffs,  and  containing  about 
twenty-four  acres.  These  pieces  of  land  lay  near  the  New  Cut,  but 
without  the  limits  of  deviation  laid  down  in  the  deposited  plans, 
and  at  a  greater  distance  than  one  hundred  yards  from  the  line  of  the 
cut  as  therein  laid  down.  The  company  wanted  them  only  for  the 
purpose  of  taking  earth  from  them  in  order  to  make  the  embankment 
across  the  Vinegar  Middle,  which  was  at  the  distance  of  more  than 
two  miles,  and  they  did  not  allege  that  they  required  the  land  for 
any  other  purpose.  The  plaintiffs  being  advised  that  the  company 
had  no  authority  to  take  land  for  such  a  purpose,  filed  their  bill 
against  the  company  to  prevent  their  proceeding  on  the  notice. 

The  case  made  by  the  company  was,  that  the  possession  of  the 

pieces  of  land  in  question  was  indispensable  to  the  exe- 

[*717]    cution  of  their  works,  and  that  they  were   *  therefore 

authorised  by  their  Acts  to  take  them,  as  being  lands 

*' necessary  for  that  purpose." 

Their  engineer  deposed  as  follows :  —  "  That  the  Vinegar  Middle 
Cut  in  the  said  affidavit  mentioned  is  required  to  be  made  through 
the  shifting  sands  of  the  open  wash  of  the  sea,  and  that  it  is  neces- 
sary to  construct  the  banks  thereof  of  clay  or  other  stiff  earth,  to 
enable  them  to  resist  the  scour  of  the  tides,  and  that  the  said 
banks  have  already  been  partly  constructed  for  the  distance  of 
about  one  mile  of  the  said  Vinegar  Middle  Cut,  but  have  not  yet 
been  raised  to  a  greater  height  than  low-water  mark ;  and  that  all 
the  available  clay  and  other  stiff  earth  in  the  company's  possession 
fit  for  the  purpose  have  been  exhausted  in  the  formation  of  the 
said  banks,  so  far  as  they  have  proceeded,  and  also  in  the  forma- 
tion of  the  bank  across  the  old  channel  of  the  river  Ouse,  which 
bank  is  referred  to  in  the  42nd  section  of  the  Norfolk  Estuary, 
1846,  and  that  it  is  absolutely  necessary  to  the  completion  of 
the  said  Vinegar  Middle  Cut  that  a  large  further  quantity  of 
clay  should  be  used  in  the  formation  of  the  banks  thereof ;  that 

1  have  carefully  surveyed  the  lands  within  the  limits  of  deviation 
laid  down  on  the  said  plans,  and  have  had  borings  taken  for  the 
purpose  of  ascertaining  where  clay  or  other  suitable  material  can  be 
obtained,  and  that  I  am  not  aware  of  any  other  spot  at  which  the 
same  can  be  procured  than  the  said  pieces  of  land  containing  24  A. 

2  R.  24  p. ;  that  I  have  ascertained  that  the  same  lands  do  contain  a 
large  quantity  of  clay  suitable  to  the  purpose  of  constructing  the 
said  banks  of  the  said  cut  across  the  Vinegar  Middle,  and  I  have 
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no  doubt  that  the  greater  part,  and  most  probably  the  whole,  of  the 
clay  which  can  be  dug  thereout  will  be  required  for  the  purpose 
of  the  same  banks.  I  am  unable  to  state  with  accuracy  what 
quantity  will  be  required  to  form  the  banks,  as  it 
•will  to  some  extent  depend  on  what  may  be  carried  [•718] 
away  by  the  action  of  the  sea  during  the  course  of  con- 
struction ;  but  as  the  banks  will  be  of  very  large  dimensions,  and 
must  be  formed  of  great  strength,  a  very  great  quantity  of  clay  will 
necessarily  be  wanted;  that,  believing  it  to  be  essential  to  the 
prosecution  and  completion  of  the  company's  said  works  across 
the  said  Vinegar  Middle  that  they  should  obtain  the  clay  to  be 
found  in  the  said  pieces  of  land,  I  advised  the  said  company  for 
that  reason  to  purchase  the  same." 

The  Vice-Chancellor  Wood  having  granted  the  injunction,  the 
company  appealed,  and,  as  stated  above,  the  cause  was  by  arrange- 
ment treated  as  coming  on  for  hearing. 

Mr.  Daniel,  Mr.  T.  Stevens,  and  Mr.  Bentinck,  for  the  plaintiffs.  — 
The  question  is  whether  these  lands  come  within  the  description 
of  "  lands  necessary  for  that  purpose  "  contained  in  the  85th  sec- 
tion of  the  first  Act,  i,  e.  necessary  for  the  purpose  of  making  and 
maintaining  the  works  authorised  by  the  Act.  The  35th  section 
contains  a  recital  upon  which  the  enactment  is  founded.  It  is 
recited  that  plans  had  been  deposited ;  this  was  that  landowners 
might  have  warning  what  lands  might  be  taken  by  the  promoters 
if  the  Act  passed;  and  then  the  enactment  founded  upon  it  is  that 
the  company  may  make  the  line  upon  the  lands  in  the  plans,  and 
may  take  such  of  them  as  are  necessary  for  that  purpose,  t.  e. 
according  to  the  natural  construction  for  the  purpose  of  making  the 
works  upon  them.  If  the  company  are  right  in  this  case,  a  land- 
owner can  never  know  until  the  compulsory  powers  are  expired 
whether  his  land  will  be  taken  or  not,  though  no  part  of  the  works 
in  the  neighbourhood  of  this  land  is  unfinished.  But  if  the 
words  "  for  the  purpose  *  of  making  the  works  "  are  con-  [*  719] 
strued  more  generally,  still  a  conclusion  in  favour  of  the 
company  cannot  be  come  to  without  a  latitude  of  construction 
quite  foreign  from  the  mode  in  which  Acts  of  this  nature  have 
always  been  construed.  It  is  impossible  to  say  that  these  lands 
are  in  any  reasonable  sense  "  necessary  *'  for  making  the  works. 
They  may,  it  is  true,  be  convenient  for  that  purpose,  but  nothing 
more,  for  materials  can  be  got  elsewhere.     [The  Lord  Justice  Knight 
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Bruce.  —  The  case  you  make  is  that  the  company  wish  in  eflfect  to 
insert  at  the  end  of  the  section  some  such  words  as,  "  or  as  may 
contain  materials  necessary  for  that  purpose."]  That  is  precisely 
what  we  contend.  Such  materials  as  can  be  got  from  this  land 
are  necessary,  but  the  land  is  not,  for  similar  materials  are  to  be 
had  elsewhera  According  to  the  contention  of  the  defendants,  if 
land  is  on  the  plan  the  company  may  take  it  as  necessary  for  the 
execution  of  works  situate  twenty  miles  from  it  The  company 
will  be  confined  strictly  within  their  statutory  powers.  Webb  v. 
Manchester  and  Leeds  Railway  Company,  4  Myl.  &  Cr.  116  (p. 
143,  ante)  ;  Innocent  v.  North  Midland  Railway  Company,  1  EaiL 
Cas.  242,  256. 

Mr.  Eolt  and  Mr.  Surrage,  for  the  company.  — We  admit  that  the 
company  is  bound  to  make  out  a  clear  case  under  the  terms  of  the 
Act-  It  is  true  that  we  want  this  land  for  a  purpose  which  is  not 
permanent,  and  that  we^  shall  not  require  to  keep  it ;  but  the  127th 
and  following  sections  of  the  Lauds  Clauses  Act  show  that  the 
Legislature  contemplated  a  company's  taking  land  which  would  not 
be  permanently  necessary.    Now,  as  to  the  construction  of  the 

35th  section  of  the  local  Act,  the  word  "  necessary  "  must 
[•  720]  receive  a  reasonable  interpretation.     *  It  is  of  course  not 

physically  impossible  to  procure  materials  elsewhere,  but 
they  cannot  be  procured  otherwise  than  from  the  land  in  dispute 
except  at  such  a  ruinous  expense  as  will  render  the  completion  of 
the  works  practically  impossible.  The  taking  this  land,  therefore, 
in  "necessary"  for  the  purpose  of  making  and  maintaining  the 
works.  The  contention  that  the  section  refers  only  to  lands  which 
are  necessary  for  the  purpose  of  making  and  maintaining  the 
WfirkH  upon  them  is,  we  submit,  neither  warranted  by  the  words 
of  the  clause  nor  by  the  authorities.  The  clause  provides  that  any 
^ij^'.h  of  the  lands  upon  the  plans  and  in  the  books  of  reference  as 
an?  TM!r:<'HHary  for  the  purpose  may  be  taken.  Now  the  plans  and 
f/ookn  include  lands  not  within  the  limits  of  deviation,  and  which 
flMT^tfon?  could  not  be  taken  for  the  purpose  of  constructing  the 
work»*  iJi^m  them.  This  shows  that  the  words  "for  that  purpose** 
cixuuiii  iittvo  the  restricted  meaning  which  the  plaintiflFs  seek  to 
i,ni  fir^iri  them.  The  cases  show  that  land  beyond  the  limits  of 
f\t'V\i\\.\tm  may  !)«  taken  under  the  compulsory  powers  for  the  pur- 
i,(rA't\  ht  workn  authorised  by  the  Act,  though  not  strictly  necessary. 
////A  f/  I'aiJiui  V.  Bristol  and  Exeter  Railway  Company,  6  M.  &  W. 
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321 ;  Doe  d.  Armistead  v.  North  Staffordshire  Railway  Company^ 
16  Q.  B.  526 ;  Sadd  v.  Maldon,  Witham,  and  Braintree  Railway 
Company y  6  Exch.  143 ;  Cotlur  v.  Midland  Railway  Company y  2 
PhilL  469 ;  Richards  v.  Scarborough  PMic  Market  Company y  23 
L  J.  Ch.  110.  These  cases,  it  is  true,  were  cases  in  which  the  land 
was  wanted  for  a  collateral  purpose  which  would  require  it  to  be 
permanently  occupied ;  but  we  submit  that  there  is  no  difference  in 
principle  between  such  cases  and  the  present,  for  in  each 
the  land  is  required,  *not  for  the  purpose  of  making  the  [  *  721] 
line  upon  it,  but  for  a  collateral  purpose  necessary  to  the 
success  of  the  undertaking. 

Mr.  Daniel,  in  reply  •  — 

"  Necessary  "  cannot  be  constnied  in  the  way  proposed  by  the 
appellants.  The  word  applies  properly  to  lands  wanted  to  con- 
struct works  upon,  for  the  works  cannot  possibly  be  constructed 
without  a  site;  but  when  you  come  to  the  taking  land  for  the 
purpose  of  digging  materials,  the  question  becomes  one  merely  of 
convenience,  not  of  necessity.  Judgment  reserved. 

Feb.  14.   The  Lord  Justice  Knight  Bruce  :  — 

Substantially  the  only  question  in  this  case  is  as  to  the  true 
meaning  of  the  last  line  of  the  35th  section  of  the  statute  of 
1846,  so  often,  nor  perhaps  too  often,  mentioned  during  the  argu- 
ment The  defendants  say  in  effect  that  the  section  ought  to  be 
construed  as  if  the  words  ''such  of  the  said  lands  as  may  be 
necessary  for  that  purpose"  had  not  concluded  it,  but  had  been 
followed  by  the  words  "  or  as  may  contain  materials  fit  and  con- 
venient to  be  used  for  that  purpose,"  a  reading  which  cannot  in 
my  judgment  be  maintained.  The  meaning  of  the  phrase  "  such 
of  the  said  lands  as  may  be  necessary,"  is,  I  think,  *'  any  of  the 
said  lands  of  which  the  site  may  be  necessary."  I  do  not  con- 
ceive that  lands,  mentioned  in  the  section,  can  be  considered  as 
within  the  powers  conferred  by  it,  merely  because  containing 
materials  capable  of  being  extracted  and  used,  however  reasonably, 
in  making  or  maintaining  the  cuts  or  works  to  which  it 
refers.  And  here  ♦  I  may  notice  the  limitation  of  time  [*  722] 
enacted  by  the  90th  section,  which,  though  afterwards  en- 
larged, will  still  not  endure,  I  believe,  beyond  May,  1858;  an 
observation  which  I  make  with  reference  to  the  word  "  maintain.** 
Not  any  portion  of  the  land  in  controversy  is  required  for  the 
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purpose  of  forming  in  it,  or  constructing  in  or  upon  it,  any  part  of 
the  cuts  or  works  mentioned  in  the  35th  section,  or  for  the  pur- 
pose of  employing  the  site  in  supporting  or  assisting  any  parts  of 
those  cuts  or  works.    The  defendants  want  the  land  for  the  mere 
purpose  of  extracting  certain  clay  which  the  soQ  of  it  to  a  certain 
depth  contains  or  consists  of,  and  carrying  away  the  clay  when  so 
extracted  to  a  different  and  not  adjoining  site,  and  there  using  it 
for  some  other  part  of  their  works  under  the  Act,  for  which  part  of 
the  works  they,  say  (and  I  suppose  truly)  that  clay  is  absolutely 
necessary ;  and  they  also  say  (and,  as  without  being  convinced  I 
assume,  accurately  say)  that  they  cannot  obtain  the  clay  indis- 
pensable for  the  purpose,  otherwise  than  at  a  prodigious  expense, 
unless  from  the  land  in  dispute.    All  this  is,  I  think,  for  every 
present  purpose  immaterial,  although,  in  an  affidavit  made  for  the 
defendants,  an  engineer  (I  believe  a  highly  respectable  engineer) 
deposes  thus :  [Here  his  Lordship  read  the  affidavit  stated  above,] 
This  may   possibly  be  as  true  as  no  doubt  the  deponent  when 
swearing  thought  it  to  be  ;  but  if  it  is,  what  a  spectacle  does  the 
case   offer,  when   we  consider  that  the  company,  having  such 
various  assistance  as  they  must  have  had,  and  having  obtained 
three  Acts  in  three  different  sessions  of  Parliament,  now  stand  as 
they  do.     The  language  in  which  they  have  moved  the  Legislature 
fo  speak  is,  in  my  opinion,  so  far  as  the  present  suit  is  concerned, 
not  with  them  in  verbal  expression  or  in  spirit.    The  plaintiflFs  do 
not  comi)lain  of  the  injunction  as  too  narrow,  and  the  defendants 

having  as  I  conceive  no  defence,  the  injunction  must,  I 
[*  723]  think,  be  made  perpetual,  and  they  •  must  pay  the  costs  of 

the  appeal  motion,  and  all  the  other  costs  of  a  litigation 
Into  which  they  have  driven  the  plaintiffs,  and  which  therefore  the 
(lofniulantH,  who  have  unluckily  for  their  shareholders  been  acting 
In  t  lui  way  too  frequent  if  not  customary  with  great  bodies  in  this 
(uiinitry,  have  wilfully  brought  down  upon  themselves. 

Tim  hnnl  Justice  Turner:  — 

Tlil«  OMHO  liuH  within  a  narrow  compass.  The  sole  question  is 
wIm'Mhh'  tho  defendants,  the  Norfolk  Estuary  Company,  are  entitled 
Miidnr  tlui  provisions  of  their  Acts  to  purchase  compulsorily  some 
ImimIm  boliiiiKiug  to  the  plaintiffs,  which  are  laid  down  and  men- 
lliiiMxl  In  tho  company's  deposited  plans  and  books  of  reference, 
|iil|.  tti'P  IM>I  within  the  limits  of  deviation  laid  down  in  the  plans. 
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or  within  one  hundred  yards  from  the  line  of  the  cut  there  laid 
down,  for  the  purpose  of  excavating  and  removing  therefrom  the 
earth  and  soil  in  order  to  its  being  used  in  the  formation  of  an 
embankment,  part  of  the  company's  works,  distant  upwards  of  two 
miles  from  the  lands  proposed  to  be  purchased.  I  am  of  opinion  that 
the  defendants,  the  Norfolk  Estuary  Company,  are  not  so  entitled. 

The  Act  by  which  this  company  was  constituted  incorporates 
the  Companies  Clauses  Act  and  the  Lands  Clauses  Act,  but  it  does 
not  incorporate  the  Railways  Clauses  Act  The  Railway  Clauses 
Act  contains  provisions  under  which  lands  may  be  entered  upon, 
occupied,  and  used  for  the  purpose  of  obtaining  materials  for  the 
construction  of  the  works,  but  neither  the  Companies  Clauses  Act 
nor  the  Lands  Clauses  Act  contains  any  such  provisions.  These 
three  Acts  may  well  be  considered  to  form  part  of  a  general  scheme 
of  legislation.  The  incorporation  of  the  two  latter  Acts 
and  the  non-incorporation  *  of  the  former,  is,  I  think,  [*  724] 
strong  to  show  that  the  powers  contained  in  the  former 
which  are  not  contained  in  the  latter  were  not  intended  to  be 
given  to  this  company.  That  it  was  not  so  intended  is,  I  think, 
more  evident  from  the  circumstance  that  some  of  the  clauses  of 
this  company's  Acts  appear  to  be  taken  from  the  Railways  Clauses 
Act.  The  adoption  of  some  and  the  non-adoption  of  others  of  the 
provisions  of  that  Act  is  surely  strong  evidence  that  those  which 
were  not  adopted  were  not  meant  to  apply.  We  are  bound,  there- 
fore, as  I  think,  to  consider  that  the  Legislature  did  not  mean 
directly  to  give  this  company  the  power  of  entering  upon,  occupy- 
ing, or  using  lands  for  the  purpose  of  obtaining  materials  for  the 
construction  of  their  works.  Can  we  then  suppose  that  the  Legisla- 
ture intended  indirectly  to  give  this  power  by  enabling  the  com- 
pany to  purchase  lands  for  the  purpose  ?  Very  strong  and  clear 
language  would,  I  think,  be  required  to  warrant  this  conclusion, 
more  especially  as  Acts  of  this  description  are  to  be  construed  in 
favour  of  the  landowner  and  not  of  the  company.  The  question 
comes  to  this.  Do  the  company's  Acts  contain  provisions  so  strong 
and  clear  as  to  justify  us  in  imputing  this  intention  to  the  Legisla- 
ture ?  I  think  it  plain  that  they  do  not.  The  35th  section  of  the 
first  Act  was  mainly  relied  on.  That  section  is  as  follows :  [His 
Lordship  read  it.] 

It  was  strongly  argued  upon  this  section  that  it  gave  power  to 
purchase  any  of  the  lands  delineated  in  the  plan  and  described  in 
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the  book  of  reference,  which  were  necessary  for  making  and  main- 
taining the  cut  and  works,  and  that  in  the  modified  sense  which  it 
was  said  must  be  attached  to  the  word  "  necessary,"  these  lands 
must  upon  the  facts  before  us  be  taken  to  be  necessary  for  that 
purpose ;   but  without   deciding   that   the  lands   referred  to  •  in 

this  section  as  the  subject  of  purchase  are  the  lands 
[•  725]    *  referred  to  in  the  early  part  of  the  section  as  those 

through  or  over  which  the  cuts  and  works  appertaining 
thereto  were  proposed  to  be  made ;  although  I  rather  incline  to 
that  opinion,  it  cannot,  I  think,  be  denied  that  it  is  exceedingly 
doubtful  whether  it  was  not  so  intended,  nor  can  it,  I  think,  be 
denied  that  it  is,  to  say  the  least,  doubtful  whether  the  Legislature 
intended  to  give  to  the  word  "necessary"  the  wide  scope  for 
which  the  company  have  contended ;  or,  indeed,  whether  the  Legis- 
lature had  at  all  in  contemplation  the  necessity  or  the  means  of 
obtaining  materials  for  the  construction  of  these  works ;  and  under 
these  circumstances  I  cannot  venture  to  hold  that  this  section 
gives  any  power  to  the  company  to  take  these  lands  for  the  pur- 
pose for  which  they  propose  to  take  them.  It  was  attempted  to 
fortify  the  argument  upon  this  section  by  reference  to  the  5th 
section  of  the  Act  of  1853,  passed  after  the  Marsh  Cut  had  been 
completed,  and  by  reference  also  to  the  provisions  contained  in  the 
Lands  Clauses  Act  for  the  sale  of  superfluous  lands,  but  I  think 
the  inferences  drawn  from  these  enactments  are  far  too  uncertain 
to  be  relied  on.  Another  argument,  which  was  much  pressed 
upon  the  part  of  the  company,  was  derived  from  the  power  given 
them  by  their  Acts  to  take  lands  beyond  the  limits  of  deviation, 
but  I  think  it  is  a  sufficient  answer  to  this  argument  that  the 
limits  of  deviation  apply  to  the  canal,  and  that  if  the  canal  itself 
had  been  constructed  nearer  to  those  limits,  as  it  might  have  been, 
the  works  might  of  course  have  extended  beyond  those  limits. 
Upon  the  whole,  therefore,  I  think  that  the  motion  by  way  of 
appeal  from  the  Vioe-Chancellor,  Sir  William  Page  Wood,  must 
be  refused,  and  that  upon  the  hearing  there  must  be  a  decree  for  a 
perpetual  injunction,  and  the  company  must  pay  the  costs. 
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Beanohamp  (Lord)  v.  Great  Western  Bailway  Company. 

L.  R.  3  Ch.  745-752  (s.  c.  38  L.  J.  Ch.  162;  19  L.  T.  189;  16  W.  R.  1155). 

Railicay  Company.  —  Superfluaiu  Land.  — Pre-emption,  —  "  Purposes  of  [746] 
the  Acts  J**  —  Accommodation  Works. 

A  railway  company  bought  from  the  plaintiff  a  small  piece  of  land,  the 
whole  of  which,  according  to  their  original  plan,  would  have  been  covered  by 
the  embankment  of  the  railway.  Being  obliged  to  provide  a  communication 
between  severed  lands  of  another  landowner,  the  company  altered  their  levels 
80  as  to  narrow  the  embankment  and  leave  unoccupied  a  strip  of  the  land  pur- 
chased from  the  plaintiff.  This  strip  they  turned  into  a  road  for  the  use  of 
the  other  landowner.  The  plaintiff  thereupon,  before  the  period  named  for 
the  sale  of  superfluous  lands  had  arrived,  filed  his  bill  to  enforce  a  right  of  pre- 
emption as  to  the  strip:  — 

Held  (reversing  the  decision  of  Stuart,  V.-C.),  that  the  land  was  not 
superfluous  *  land,  for  that  the  making  accommodation  works  which  the  [746] 
company  were  compellable  to  make  was  one  of  the  purposes  of  their 
Acts,  and  that  the  plaintiff,  therefore,  had  no  title  to  relief: 

But  held  (agreeing  with  the  Court  below),  that  the  suit  was  not  premature, 
for  that  if  the  making  the  road  had  not  been  one  of  the  purposes  of  the  Acts, 
the  permanent  dedication  of  the  land  to  that  purpose  would  have  established 
the  land  to  be  superfluous  land,  so  as  to  entitle  the  plaintiff  at  once  to  enforce 
his  right  of  pre-emption. 

This  was  an  appeal  by  the  defendants  from  a  decree  of  Vice- 
Chancellor  Stuart  declaring  the  plaintiff  entitled  to  a  right  of 
pre-emption  over  a  certain  piece  of  land  as  being  superfluous  land, 
and  ordering  the  company  to  convey  it  to  him  on  payment  of  the 
price  to  be  ascertained  according  to  the  Lands  Clauses  Act 

The  land  in  question  was  part  of  a  small  piece  of  land  purchased 
from  the  plaintiff  under  the  powers  of  the  Worcester  and  Hereford 
Eailway  Act,  1853,  by  which  a  company  was  incorporated  **for 
the  purpose  of  making  and  maintaining  the  railways  hereinafter 
described,  with  all  proper  works  and  conveniences  belonging 
thereto."  The  Lands  Clauses  Act,  Eailways  Clauses  Act,  and 
Companies  Clauses  Act  were  incorporated,  and  the  company  was 
empowered,  subject  to  the  provisions  and  powers  of  deviation  con- 
tained in  this  Act,  and  in  the  Railways  Clauses  Consolidation  Act, 
to  make  the  railway  in  the  lines  and  upon  the  lands  delineated 
in  the  plans,  and  described  in  the  books  of  reference ;  and  it  was 
enacted  that,  "  subject  to  the  provisions  in  this  and  the  recited 
Acts  contained,  it  shall  be  lawful  for  the  company  to  enter  upon, 
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take,  and  use  such  of  the  said  lands  as  may  be  necessary  for  the 
purposes  thereof  The  time  for  the  completion  of  the  works 
expired  in  August,  1861,  and  no  special  provision  was  made  as  to 
the  time  for  the  sale  of  superfluous  lands.  The  Great  Western 
Company  had  become  entitled  to  the  undertaking  authorised  by 
this  Act. 

The  whole  land  purchased  from  the  plaintiff  was  a  piece  of  six 
perches,  and  formed  the  western  corner  of  a  field  belonging  to  the 
plaintiff,  which  was  bounded  on  the  northwest,  southwest,  and 
southeast  sides  by  land  of  the  Clerkenwell  Charity  Trustees.  '  The 
railway  ran  north  and  south  on  an  embankment,  the  line  of  rails 
lying  a  little  to  the  west  of  the  western  comer  of  the  field.  It 
was  intended  when  the  six  perches  were  taken  to  con- 
[*  747]  struct  the  embankment  *  over  the  whole  of  them,  but  by 
a  change  of  level  the  embankment  was  made  narrower, 
and  occupied  only  a  portion  at  the  extreme  comer,  leaving  unoccu- 
pied a  strip  along  the  eastern  side  of  the  purchased  piece. 

The  railway  and  its  enbankment  completely  severed  the  land  of 
the  Clerkenwell  Trustees  lying  east  of  the  line,  and  adjoining  the 
northwest  side  of  the  above-mentioned  field  of  the  plaintiff,  from 
their  land  lying  east  of  the  line,  and  adjoining  the  southwest  and 
southeast  sides  of  the  field.  On  the  occasion  of  the  purchase 
from  the  Clerkenwell  Trustees  of  the  land  required  from  them  for 
the  construction  of  this  part  of  the  railway,  the  company  therefore 
agreed  to  give  them,  as  part  of  the  accommodation  works  to  which 
they  were  entitled,  an  occupation  road  over  the  eastern  part  of  the 
six  perches  of  land,  so  as  to  remedy  the  above  severance,  and  they 
made  the  above  alteration  of  level  for  the  purpose  of  leaving  a 
strip  for  the  road. 

Vpou  this  occupation  road  being  made,  the  plaintiff,  havinc» 
discoverod  the  arrangement  which  had  been  entered  into,  filed 
his  bill  insisting  that  the  company  by  thus  dedicating  the  strip 
of  land  in  question  to  the  purposes  of  an  occupation  road  had 
shown  it  to  be  land  not  required  for  the  purposes  of  the  railway, 
rtud  that  tho  plaintiff  was  entitled  to  re-purchase  it  as  superfluous 
land,  Vico-Chancellor  Stuart  made  a  decree  in  the  plaintiff's 
(hvour, 

Mr.  Baoon»  Q.  C.  (Mr.  T.  Stevens,  with  him),  for  the  company,  in 
»up|HMl  of  the  apical  referred  to  Lord  CaHngton  v.  Wycombe  Rail- 
hSVi  (\'"*/'«»«y»  LR  8  Ch.  377  (p.  3i2, post);  Astley r. Manchester, 
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Sheffield,  &c,.  Railway  Company,  2  De  G.  &  J.  453 ;  York  and  North 
Midland  Railway  Company  v.  Milner,  3  Eail.  Cas.  773  ;  Rangdey 
V.  Midland  Railway  Company,  L.  E.  3  Ch.  306. 

Mr.  Walford,  for  the  plaintifif,  in  support  of  the  decree,  referred 
to  Simpson  Y,  South  Staffordshire  Waterworks  Company,  11  Jur. 
(X.  S.)  453  ;  Reg.  v.  Wycombe  Railway  Company,  L.  E.  2  Q.  B.  310 ; 
Flower  v.  London,  Brighton^  and  South  Coast  Railway  Company,  2 
Dr.  &  Sm.  330. 

*  Sir  W.  Page  Wood,  L.  J. :  —  [♦  748] 

We  are  of  opinion  that  this  bill  ought  to  have  been  dis- 
missed. In  the  first  place,  the  quest  on  is  not  simply  whether  the 
company,  having  bought  land  from  one  person,  and  being  under  an 
obligation  to  find  him  a  passage  between  two  portions  of  his 
remaining  land,  which  had  been  severed  by  the  purchase,  can  take 
compulsorily,  under  the  powers  of  the  Act,  the  land  of  a  third 
party  for  the  purpose  of  providing  that  accommodation.  The  case 
is  not  of  that  simple  nature.  A*  small  piece  of  land  was  bought 
from  the  plaintifif  for  the  purpose  of  making  an  embankment  upon 
which  the  railway  was  to  run,  the  lines  of  rail  being  upon  land  of 
the  Clerkenwell  Trustees,  and  if  the  embankment  had  been  con- 
structed according  to  the  original  design,  the  whole  of  that  small 
piece  of  land  would  have  been  hon^  fide  wanted  for  that  embank- 
ment But  the  embankment  having  the  efifect  of  completely 
stopping  the  passage  between  the  northern  and  southern  portions 
of  the  land  of  the  Clerkenwell  Charity  Trustees,  lying  on  the  east 
of  the  railway,  those  trustees  have  a  right  under  the  Act  to  compel 
the  company  to  make  for  them  a  communication  between  those 
portions.  The  company  then  find  that  having  bought  the  land  of 
Lord  Beauchamp  hon^  fide,  with  a  view  to  the  ordinary  construc- 
tion of  the  railway,  they  can,  by  altering  the  level  of  their  line, 
make  the  embankment  narrower,  so  as  to  leave  unoccupied  a 
portion  of  the  ground  bought  from  the  plaintifif,  and  make  over  it  a 
communication  such  as  is  required  by  the  Clerkenwell  Trustees. 
It  would  be  rather  a  strong  thing  to  say  that  when  the  land  had 
been  properly  taken  for  the  purpose  of  making  the  embankment,  a 
small  portion  of  it  could  not  afterwards  be  appropriated  to  make 
the  communication  which  the  company  were  bound  to  make  for 
the  Clerkenwell  Trustees. 

I  think,  however,  that  the  case  may  be  put  upon  a  higher  ground. 
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if  we  look  to  the  whole  scope  of  the  special  Act  and  the  general 
Acts  incorporated  with  it.  By  the  special  Act  the  company  is 
incorporated  "  for  the  purpose  of  making  and  maintaining  the  rail- 
ways hereinafter  described,  with  all  proper  works  and  conveniences 
belonging  thereto,  according  to  the  provisions  of  this  Act,  and  the 
Acts  incorporated  therewith.'*     Those  Acts  are  the  Lands  Clauses 

Consolidation  Act,  the  Bailways  Clauses  Consolidation 
[•  749]  *  Act,  and  the  Companies  Clauses  Consolidation  Act.     If 

we  then  turn  to  the  19th  section  of  the  special  Act  for  the 
purpose  of  seeing  what  the  powers  of  the  company  are,  we  find  that 
"  subject  to  the  provisions  and  powers  of  deviation  in  this  and  the 
Railways  Clauses  Consolidation  Act,  1845,  contained,  the  said 
railway  and  branches  shall  be  made*  in  the  lines  and  upon  the 
lands  delineated  upon  the  said  plans,  and  described  in  the  said 
books  of  reference,  and  according  to  the  levels  defined  on  the  said 
sections,  and,  subject  to  the  provisions  in  this  and  the  recited  Acts 
contained,  it  shall  be  lawful  for  the  company  to  enter  upon,  take, 
and  use  such  of  the  lands  as  may  be  necessary  for  the  purposes 
thereof."  It  makes  no  difference  whether  we  read  "  thereof "  as 
referring  to  the  company  or  to  the  Acts. 

What  duties,  then,  are  imposed  upon  the  company  by  the  general 
Acts  ?  Those  Acts  give  certain  powers  to  the  company  for  the 
purpose  of  making  the  railway  and  works  connected  therewith, 
and  they  impose  upon  the  company  certain  duties  and  obligations. 
Tho  lOth  section  of  the  Railways  Clauses  Consolidation  Act,  which 
uovcjniod  the  cases  of  Banjeleyv.  Midland  BaUway  Company,  L.  R 
;}  (li.  306,  and  Reg,  v.  Wycombe  Railway  Company y  L  R.  2  Q.B. 
IMO,  is  not  the  section  applicable  to  the  particular  case  before  us. 
Thn  Hi'ction  applicable  to  the  present  case  is  the  68th  section  of 
th(»  Railways  Clauses  Act,  which  makes  it  obligatory  on  the  com- 
iiriuy  to  ninko  communications  for  the  accommodation  of  persons 
yi\\i)m  lauds  have  been  severed  by  the  railway.  [His  Lordship 
HMul  the  clause  as  to  "gates,  bridges,"  &c.]  Now  a  case  might 
Wi'll  o(!{'\ir  which  would  not  be  very  different  from  what  has 
iMMiirrnd  hero  —  the  case  of  two  fields  on  the  eastern  side  of  the 
nillwny,  being  the  whole  property  of  the  landowner,  and  having 
thnlr  only  communication  over  a  narrow  strip  of  land  running 
north  and  south,  and  of  the  company  taking  this  strip  for  the  pur- 
iKi^nN  nf  tluiir  Act,  so  as  entirely  to  block  up  the  communication* 
thn  company  then  would  be  compelled  to  find  accommodation  for 
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the  owner,  and  if  they  could  not  acquire  the  land  of  a  third  person 
for  the  purpose  of  effecting  the  communication,  they  might  be 
brought  to  a  standstill,  or  obliged  at  great  expense  to  make  an 
inconvenient  communication  by  means  of  archways  passing 
under  the  line.  Would  *  that  be  a  reasonable  construction  [*  750] 
of  the  Acts  ?  It  was  argued  that  if  the  company  could 
take  Lord  Beauchamp's  land  for  the  purpose  of  a  communication 
between  the  severed  lands  of  another  landowner,  they  would  be 
enabled  to  cut  Lord  Beauchamp's  land  in  two  by  making  a  com- 
munication through  the  middle  of  it,  and  that  this  unreasonable 
result  shows,  by  reductio  ad  absurdum,  that  such  a  power  cannot 
exist.  The  answer  to  that  is,  that  though  the  company  while 
acting  bond  fide  are  the  sole  judges  what  land  they  require  for  the 
purposes  of  their  works,  the  Court  can  interfere  when  it  sees  mala 
fides,  and  the  making  the  communication  in  the  way  suggested 
clearly  would  not  be  bond  fide. 

Then  the  question  is,  whether  the  making  accommodation  works 
which  the  company  are  compelled  to  make  is  one  of  the  purposes 
of  their  Acts  ?  I  take  it  that  whatever  they  are  compellable  to  do 
is  a  plain  purpose  of  their  Act,  though  it  may  be  well  argued  it  is 
not  a  purpose  of  the  Act  to  do  for  their  own  accommodation  any- 
thing which  they  are  not  compellable  to  do,  and,  accordingly, 
though  the  45tl\  section  of  the  Railways  Clauses  Consolidation  Act 
gives  power  to  purchase  land  for  extraordinary  purposes,  it  does 
not  give  the  company  power  to  take  it  compulsorily,  the  acquisition 
of  land  for  those  extraordinary  purposes  not  being  essential  to  the 
undertaking. 

Mr.  Walford  put  another  point,  which  is  not  unworthy  of  notice. 
He  referred  to  sect  70  of  the  Railways  Clauses  Consolidation 
Act,  which  provides,  that  if  the  company  does  not  make  the  requi- 
site accommodation  works  the  owner  himself  may  make  them: 
and  he  argues,  that  therefore  the  works  cannot  be  intended  to  be 
constructed  on  the  land  of  third  parties,  because  the  owner  could 
not  enter  on  the  land  of 'a  third  party  to  make  the  works.  But  I 
apprehend  that  the  owner  might  say  to  the  company, "  You  tell  me 
that  it  is  impossible  to  make  a  communication  between  the  severed 
portions  of  my  property,  except  by  an  extremely  inconvenient 
way  which  you  offer  me.  My  answer  is,  there  is  a  piece  of  land 
close  by  the  railway  which  would  make  a  convenient  communica- 
tion ;  the  Railways  Clauses  Act  says  you  shall  make  it  either  over 
VOL,  xxu.  — 11 
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or  under,  or  by  the  side  of,  or  leading  to  or  from  the  railway,  you 
can  acquire  this  piece  of  land  for  this  purpose,  so  acquire  it,  and 

make  me  a  proper  communication."  This  seems  to  agree 
[*  751]  with  *the  view  of  the  present  Lord  Chancellor  and  my 

learned  brother  in  Rangdey  v.  Midland  Railway  Company ^ 
L.  R  3  Ch.  306,  where  the  Court  held  that  the  forming  a  new  public 
footpath  in  substitution  for  an  old  one  was  one  of  the  purposes  of  the 
railway  and  works,  such  substitution  being  a  proceeding  authorised 
by  the  16th  section  of  the  Railways  Clauses  Act,  and  that  the  com- 
pany, therefore,  could  purchase  land  for  the  purpose.  So  here,  we 
think  that  it  is  a  purpose  of  the  Acts  to  do  anything  which,  by  the 
68th  section,  the  company  are  compellable  to  do,  and  that  they 
can  purchase  land  compulsorily  for  that  purpose. 

We  did  not  hear  Mr.  Walford  on  the  question  whether  the  suit 
was  premature,  because  it  was  decided  in  Rangeley  v.  Midland 
Railway  Company  that  the  landowner  may  come  to  the  Court  as 
soon  as  the  railway  company  have  clearly  shown  that  the  property 
is  not  wanted  for  the  purposes  of  the  Act,  though  the  period  referred 
to  in  sect.  127  of  the  Lands  Clauses  Act  may  not  have  expired. 
The  most  conclusive  way  in  which  the  company  can  show  this  is 
by  selling  the  land  \  and  accordingly  it  was  held  in  that  case,  that 
the  landowner  might  come  as  soon  as  the  company  had  sold  the 
land  in  question  to  somebody  else.  So  here,  if  the  making  the 
road  had  not  been  a  purpose  of  the  railway,  the  company  would 
have  shown,  by  dedicating  the  land  to  that  purpose,  that  it  was 
not  wanted  for  the  purposes  of  their  Acts,  and  the  land  would  have 
been  permanently  spoiled  by  the  operation.  In  such  a  case  the 
landowner  need  not  wait  till  the  expiration  of  the  period  after 
which  the  company  must  proceed  to  sell  superfluous  lands.  As, 
however,  we  consider  that  the  making  the  road  in  question  was 
one  of  the  purposes  of  the  Acts,  the  bill  must  be  dismissed  with 
costs. 

Sir  C.  J.  Selwyn,  L.  J. :  — 

I  am  of  the  same  opinion.  The  first  and  main  question  is, 
whether  the  powers  given  to  the  company  of  taking  land  are 
limited  to  such  lands  as  are  necessary  for  the  purposes  of  the  rail- 
way itself,  which  appears  to  have  been  the  view  taken  by  the 
Vice-Chancellor.  Now  that  these  powers  are  not  so  limited  is 
decided  by  Rangeley  v.  Midland  Railway  Company,  L.  R  3  Ch. 
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306,  which  establishes  that  *land  may  be  taken  for  [*752j 
the  purpose  of  placing  on  it  a  substituted  highway  for  the 
accommodation  of  the  public.  But  there  remains  the  question, 
whether  the  same  reasons  apply  to  the  accommodation  required  for 
private  purposes ;  and  it  has  been  argued  before  us,  not  only  that 
the  company  have  no  power  to  take  compulsorily  any  land  for  any 
such  private  purpose,  but  that  when  land  has  been  purchased  and 
conveyed  to  the  company,  it  cannot  be  lawfully  retained  or  per- 
manently applied  for  such  a  purpose.  The  question,  then,  is, 
whether  the  Acts  of  Parliament  make  any  such  distinction  between 
public  and  private  accommodation,  I  think  not,  for  the  16th 
section  of  the  Eailways  Clauses  Act  appears  to  class  all  accommo- 
dation works  together,  as  standing  on  the  same  footing.  The  only 
remaining  question,  then,  is  the  question  of  fact,  whether  the  work 
which  is  here  proposed,  and  which  is  actually  made,  is  an  accommo- 
dation work  connected  with  the  railway  ?  A  glance  at  the  plan 
and  the  bill*  itself,  I  think,  shows  that  this  is  an  accommodation 
work  of  a  proper  and  reasonable  character,  and  immediately  con- 
nected with  the  railway.  Therefore  on  that  part  of  the  case  I 
think  the  plaintiff  wholly  fails. 

It  is  unnecessary  to  add  anything  with  regard  to  the  contention 
that  the  suit  is  premature,  the  case  of  Bangeley  v.  Midland  RaU- 
way  Company  being  conclusive  on  that  point.  The  arguments  of 
the  appellants  on  this  head  are  inconsistent  with  themselves, 
because,  if  the  company  have,  for  a  valuable  consideration,  agreed 
permanently  to  give  to  the  charity  trustees  a  road  over  this  land, 
the  equitable  estate,  so  far  as  is  necessary  for  the  permanent  user 
of  that  road,  is  vested  in  the  charity  trustees.  Therefore  the  com- 
pany, if  they  are  wrong  in  the  other  point,  have  sold  the  permanent 
interest  in  the  land  to  a  stranger,  and  this  Lord  Beauchamp  is 
entitled  to  come  at  once  to  prevent,  as  interfering  with  his  right 
of  pre-emption.  As,  however,  we  are  of  opinion  that  this  land  is 
bemg  used  for  one  of  the  purposes  of  the  undertaking,  there  is  no 
right  of  pre-emption  in  the  plaintiff,  and  therefore  I  agree  that  thi9 
bill  must  be  dismissed  with  costs. 

ENGLISH  NOTES. 

The  general  principle  relating  to  the  taking  of  lands  for  the  purposes 
of  special  Acts  incorporating  the  Lands  Glauses  Consolidation  Act, 
1845y  is  much  considered  in  Stockton  and  Darlington  Railway  Co.  y. 
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Broitm  (1860),  9  H.  L.  C.  246.  Lord  Cranworth  there  says  (at  p. 
256):  '^Some  general  propositions  admit  of  no  doubt.  In  the  first 
place,  I  think  it  is  clear  that  when  the  Legislature  authorises  railway 
directors  to  take,  for  the  purposes  of  their  undertaking,  any  lands 
specially  described  in  their  Act,  it  constitutes  them  the  sole  judges  as 
to  whether  they  will  or  will  not  take  those  lands :  provided  only  that 
they  take  them  bond  fide  with  the  object  of  using  them  for  the  pur- 
poses authorised  by  the  Legislature,  and  not  for  any  sinister  or  collat- 
eral purpose."  And  Lord  Campbell  (at  p.  254)  says:  ''If  it  had 
been  proved  that  the  company  was  acting  mala  fide^  and  trying  under 
the  powers  of  the  Act  of  Parliament  to  get  possession  of  lands  of  Brown 
which  were  to  be  applied  to  other  and  different  purposes,  I  think  the 
Court  would  have  been  justified  in  interfering  by  injunction;  but  of 
this  charge  against  the  appellants  I  can  find  no  sufficient  evidence ; 
and  while  acting  bond  fide  they  must  be  considered  as  the  proper 
judges  of  the  portion  of  land  that  is  required  for  purposes  which  are 
legitimate." 

The  principle  as  well  as  the  cases  bearing  on  it  is  again  considered 
by  the  Court  of  Appeal  in  Wilkinson  v.  Hull,  &c>  Railway  and  Dock 
Co.  (1882),  20  Ch.  D.  323,  51  L.  J.  Ch.  788,  46  L.  T.  455,  30  W.  R. 
617,  a  case  nearly  on  all  fours  with  Beauchamp  (Lord)  v.  Great  Wes- 
tern  Railway  Company^  which  is  followed. 

AMERICAN  NOTES. 

Where  a  corporation  is  duly  authorized  to  take  land  by  eminent  domain, 
and  the  Legislature  has  not  specified  the  quantity  of  land  to  be  condemned,  the 
corporation  may  take  as  much  as  is  necessary  for  the  accomplishment  of  its 
purposes.  Spring  Valley  Water  Works  v.  San  Mateo  Water  Works,  64  Cali- 
fornia, 123 ;  Lockie  v.  Mutual  Union  Telegraph  Co.,  103  Illinois,  401 ;  Smith 
V.  Chicago  tf  Western  Indiana  R.  Co.,  105  Illinois,  511 ;  Cotton  v.  Mississippi 
^  Rum  River  Boom  Co.,  22  Minnesota,  372 ;  Pittsburgh,  Ft.  Wayne  fr  C.  R.  Co., 
V.  Peet,  152  Pennsylvania  State,  488;  Wisconsin  Central  R.  Co.  v.  Cornell  Uni- 
versity, 49  Wisconsin,  162 ;  Randolph  on  Eminent  Domain,  §  185. 

In  such  cases,  and  in  those  cases  where  the  Legislature  expressly  authorizes 
the  taking  of  so  much  land  as  is  ^'^ecessary  "  for  the  purposes  named  in  the 
Act,  the  right  of  selection  is  by  the  great  weight  of  authority,  subject  to  judicial 
restraint,  and  the  partyaggrieved  is  entitled  to  have  the  question  of  necessity 
determined  by  the  Courts.  In  Massachusetts,  to  be  sure,  it  has  been  said  that, 
in  the  absence  of  any  provision  in  the  statutes  submitting  the  matter  to  a 
Court  or  jury,  the  question  of  the  necessity  of  the  taking  lies  with  the  body  or 
individuals  to  whom  the  state  has  delegated  the  authority  to  take.  Lynch  v. 
Forbes,  161  Massachusetts,  802 ;  42  American  State  Reports,  402.  Bat  most 
Courts  have  held  differently.  Thus,  in  Spring  Valley  Water  Works  v.  Drink- 
house,  92  California,  528,  it  was  held  that,  before  land  can  be  taken  for  a 
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public  use,  it  must  appear  that  the  taking  is  necessary,  and  such  necessity  is 
a  question  of  fact  to  be  determined  by  the  Court  or  a  jury,  the  burden  of  proof 
being  on  the  corporation  to  show  that  the  land  is  reasonably  required  for  the 
purpose  of  effecting  the  object,  or  carrying  on  the  business,  for  which  the 
corporation  was  organized.  See  also  Chesapeake  ^  Ohio  Canal  Co.  v.  Mason, 
4  Cranch  C.  C.  (Dist  of  Col.),  123 ;  Tracy  v.  Elizabethtown,  Lexington,  ^  Big 
Sandy  R.  Co.,  80  Kentucky,  259 ;  and  other  cases  cited  in  a  note  in  42  Amer- 
ican State  Reports,  406, 408. 

In  Rensselaer  §•  Saratoga  R,  Co.  v.  Dacis,  43  New  York,  137,  a  railroad 
company,  having  one  of  its  termini  upon  a  navigable  water-way,  sought  to 
condemn  land  situated  on  the  shore  of  the  water-way,  near  the  terminus,  alleg- 
ing as  a  prominent  reason  for  the  condemnation  that  a  charter  had  been 
granted  for  a  ship-canal,  which  would  greatly  increase  the  business  of  the  rail- 
roads, and  that  the  lands  were  needed  for  the  construction  of  ships  and  docks 
for  the  accommodation  of  vessels,  bringing  freight  to  or  taking  it  from  the 
road,  and  of  tenements  for  employes  of  the  road,  and  to  meet  the  require- 
ments of  an  anticipated  increase  of  business.  The  statute  authorized  the 
company  to  take  land  for  purposes  necessary  to  the  operation  of  the  road. 
It  appeared  that  the  company  already  had  convenient  and  accessible  water 
front  and  docks,  which  were  used  but  in  part,  and  were  capable  of  extension 
on  its  own  premises ;  and  it  did  not  appear  that  work  on  the  ship-canal  re- 
ferred to  had  been  commenced,  or  that  the  capital  to  construct  it  had  been 
secured.  The  Court  held  that  it  was  not  sufficiently  shown  that  the  lands 
were  required  for  the  present  or  prospective  business  of  the  corporation  within 
the  meaning  of  the  statute,  and  that  therefore  they  could  not  be  taken  against 
the  will  of  the  owner.  The  contention  that  the  determination  of  the  board 
of  directors  that  the  land  was  required,  was  conclusive  upon  the  Court  as  to 
the  necessity  and  extent  of  the  appropriation,  found  no  favor. 

On  the  question  of  the  necessity  of  the  taking  the  Court  said :  **  It  is  diffi- 
cult, as  a  matter  of  law,  to  define  by  general  statement  what  purposes  ai*e 
•orporate  purposes,  or  what  are  the  necessary  purposes  for  which  lands  may, 
under  this  Act,  be  taken ;  and  probably  the  subject  is  incapable  of  exact 
limitation. 

'*  It  may,  however,  be  safely  asserted  that  the  acquisition  of  lands  for  the 
purpose  of  speculation  or  sale,  or  to  prevent  interference  by  competing  lines, 
or  methods  of  transportation,  or  in  aid  of  collateral  enterprises  i^motely  con- 
nected with  the  running  or  operating  of  the  road,  although  they  may  in 
crease  its  revenue  and  business,  are  not  such  purposes  as  authorize  the 
condemnation  of  private  property." 

In  Wood  on  Railroads,  Minor's  ed.  s.  325,  several  cases  are  cited  in  which 
it  has  been  held  that  the  purpose  of  a  proposed  taking  was  not  necessary. 
Thus  a  railroad,  under  a  statute  of  the  usual  kind,  is  not  authorized  to  appro- 
priate a  temporary  right  of  way,  for  three  years,  along  the  south  side  of  a 
town,  to  be  used  as  a  substitute  for  the  main  track  while  the  same  is  in  the 
course  of  construction  along  the  north  side  of  the  town.  Currier  v.  Marietta 
jr  Cincinnati  R.  Co,,  11  Ohio  State,  228.  So  a  railroad  cannot  take  land  for 
the  erection  of  dwelling-houses  for  its  operatives.    Nashville  j-  Chattanooga 
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R.  Co.  V.  Cowardin,  11  Humphreys  (Tenn.),  348;  Eldridge  v.  Smith,  34  Ver- 
mont, 484,  404.  Nor  for  a  gravel  pit.  New  York  jr  Canada  R.  Co,  t.  Gunni- 
son,  1  Huu  (N.  Y.),  496.  Nor  for  a  wbaif.  Iron  R.  Co.  v.  City  of  Ironton^ 
19  Ohio  State.  299. 

Under  a  statute  providing  that  a  railroad  company  could  take  land  '*  for 
the  location,  construction,  and  convenient  use  of  its  i-oad,  for  neoessary  tracks, 
side  tracks,  depots,  wood-aheds,  repair-shops,  and  car,  engine,  and  freight 
houses,  the  Supreme  Court  of  Maine  held  that  the  company  had  no  power  to 
take  land  for  the  general  uses  of  the  road  in  addition  to  the  uses  specified  in 
the  sUtute.     Spofford  v.  Bucksport  ir  Bangor  R,  Co.^  66  Maine,  26. 

The  mere  fact  that  the  acquisition  of  certain  lands  by  a  water  company 
would  be  a  great  convenience  to  it,  and  would  enhance  the  value  of  its  prop- 
erty, and  secure  a  fuller  water  supply  for  the  inhabitants  of  the  city,  does  not 
constitute  the  degree  of  necessity  required,  where  it  appears  that  the  existing 
resources  of  the  company  can  be  made  sufficient.  Spring  VaUey  Water  Works 
V.  San  Mateo  Water  Worksy  64  California,  123. 

A  railroad  company,  when  authorized  by  the  Legislature  to  take  lands  by 
eminent  domain  for  the  necessary  purposes  of  its  coustruction  and  operation, 
may  of  course  condemn  land  for  stations  and  freight  houses,  and  for  necessary 
and  convenient  approaches  thereto.  In  New  York  jr  Harlem  R,  Co,  v.  Kip, 
46  New  York,  546,  the  Court  said :  *'  The  only  limit  to  the  power  is  the 
reasonable  neeessity  of  the  corporation  in  the  discharge  of  its  duty  to  the 
public.  The  right  to  take  lands  upon  which  to  erect  a  manufactory  of  cars, 
or  dwellings  for  operatives,  is  not  included  in  the  grant.  Such  purposes  are 
not  legitimately  and  necessarily  connected  with  the  management,  the  running 
and  operating  of  the  railroad.  .  .  .  Neither  can  lands  be  taken  for  a  mere 
subsidiary  or  extraordinary  purpose.  But  passenger  depots,  convenient  and 
proper  places  for  the  storing  and  keeping  cars  and  locomotives  when  not  in 
use,  proper,  secure,  and  convenient  places  having  reference  to  the  public  in- 
terests to  be  subserved,  for  the  receipt  and  delivery  of  freight  and  for  the  safe 
and  secure  keeping  of  property  between  the  time  of  its  receipt  and  despatch, 
or  after  its  arrival  and  discharge,  and  before  its  removal  by  the  owner  or  con- 
signee, are  among  the  acknowledged  necessities  for  the  running  and  operating 
the  railroad,  to  the  proper  prosecution  of  the  business  in  the  interests  of  the 
public.  They  may  be  regarded  as  indispensable  to  ihe  accomplishment  of  the 
general  purposes  of  the  corporation  and  the  design  of  the  legislative  grant." 

So  laud  may  be  taken  for  work-shops.  Chicago,  Burlington,  i"  Quiney  R. 
Co.  V.  Wilson,  17  Illinois^  128. 

As  to  whether  the  land  must  be  necessaiy  for  the  uses  of  the  company  at 
the  time  of  the  taking,  or  whether  probable  future  needs  may  be  considered, 
Mr.  Randolph  says  :  *'  Must  the  necessary  quantity  of  property  be  determined 
with  sole  reference  to  the  present  necessities  of  the  undertaking  ?  There  is 
much  reason  in  an  affifcnative  answer,  that  it  contemplates  the  retention  of 
property  in  private  hands  until  it  is  needed  for  public  use,  and  the  appraise- 
ment of  property  at  the  time  when  it  is  required.  These  considerations  war- 
rant the  general  proposition,  that  a  present  necessity  should  appear.  But  this 
must  not  be  so  strictly  construed  as  to  unduly  cramp  the  promoters  in  the 
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dzecation  of  a  reasonably  comprehensive  plan.*'  Eminent  Domain,  s.  186, 
citing  PitUhurgh,  Ft.  Wayne  fr  C,  R.  Co.  v.  Peet,  152  Pennsylvania  State,  488, 
and  Lodge  v.  PkUa.^  WUmingtotif  jr  Baltimore  R.  Co.,  8  Philadelphia  (Penn.), 
845. 

However,  Mr.  Randolph  admits  certain  exceptions  to  the  rule.  Thus  an 
aqnedact  company  may  acquire  the  right  to  enough  water  to  insure  a  sufficient 
supply  incase  of  drought  Olmsted  y.  Morris  Aqueduct,  46  New  Jersey  Law, 
495 ;  8.C.  47  id.  811 ;  Poeantieo  Water  Works  v.  Bird,  130  New  York,  249.  So 
in  determining  whether  land  is  reasonably  required  for  a  reservoir  site  by  a 
water  company  organized  to  supply  a  city  with  water,  not  only  the  present 
demands  of  the  public  upon  the  company,  but  those  which  may  fairly  be 
anticipated  on  account  of  the  future  growth  of  the  city  are  to  be  considered. 
Spring  Valley  Water  Works  v.  Drinkhouse,  92  California,  528.  And  where  a 
railroad  company  sought  to  condemn  land  for  terminal  purposes,  and  it  ap- 
peared that  another  company  intended  to  connect  with  the  petitioners'  road, 
and  that,  from  the  contracts  made,  expenditures  incurred,  etc.,  the  connection 
would  be  made,  condemnation  was  permitted  as  for  a  use  plainly  necessary  in 
the  immediate  future.  Matter  of  Stolen  Island  Rapid  Transit  Co.,  103  New 
York,  251. 


No.  17. —AYR  HARBOUR  TRUSTEES  v.  OSWALD. 
(h.  l.  SO.  1883.) 

RULE. 

A  PUBLIC  company  cannot  make  a  valid  agreement  re- 
stricting the  exercise  of  their  statutory  powers,  over  land 
which  they  have  compulsorily  taken. 

Ayr  Harbour  Trosteei  v.  Oswald. 

8  App.  Cas.  623-640. 

Barbour  Trustees.  —  Compulsory  Purcliase  of  Land.  —  Powers  under   [823] 
Special  Act.  —  Compensation,  — Invalidity  of  Agreement  purporting  to 
restrain  Powers  ower  Land  taken.  —  Lands  Clauses  Consolidation  (^Scotland) 
Ady  1845,  as.  48  and  61. 

Where  the  Legislature  confer  powers  on  any  hody,  whether  one  which  is 
seeking  to  make  a  profit  for  shareholders,  or  one  acting  solely  for  the  public 
good,  to  take  lands  oompulsorily  for  a  particular  purpose,  it  is  on  the  ground 
that  the  using  of  that  land  for  that  purpose  will  be  for  the  public  good ;  and 
a  contract  purporting  to  bind  such  a  body  and  their  successors  not  to  use 
those  powers  is  void. 

Harbour  trustees,  constituted  for  the  management  and  improvement  of  a 
public  harbour  by  a  special  Act,  which  incorporated  the  Lands  Clauses  Con- 
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oolidation  (Scotland)  Act,  1845,  were  empowered  to  take  lands  scheduled 
(which  included  that  part  of  O.'s  land  having  an  uni*estricted  frontage  to  the 
harbour)  for  the  undertaking.  While  the  question  of  compensation  to  O.  fur 
his  land  was  before  the  arbiter,  the  trustees  lodged  a  minute  agreeing  that  the 
conveyance  should  restrict  their  use  of  the  ground  taken  so  as  nut  to  interfere 
with  the  access  from  the  remaining  property  of  O.  to  the  harbour.  To  this 
minute  O.  did  not  assent.  The  arbit^er  found  £4900  payable  by  the  trustees 
as  compensation  for  an  unrestricted  use,  or  £2786,  if  it  were  competent  for  the 
trustees  to  bind  themselves  and  their  successors  by  the  above-mentioned  minute. 
O.  raised  an  action  for  declarator  of  an  absolute  purchase  and  unrestricted 
right  in  the  subject,  and  for  payment  of  the  larger  sum :  — 

Heldf  affirming  the  decision  of  the  Court  below,  tliat  the  trustees  had  power 
under  their  special  Act,  now  or  at  any  future  time,  to  make  erections  on  the 
piece  of  ground  taken,  which  would  effectually  destroy  the  frontage  of  O.'a 
remaining  property  to  the  harbour;  secondly,  it  was  not  competent  to  the 
trustees  to  dispense  with  future  exercise  of  their  powers  by  themselves  and 
their  successors. 

Appeal  against  an  interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  Scotland. 

The  respondent,  Mr.  Oswald,  is  the  heir  of  entail  in  possession 
of  the  estate  of  Auchencruive  and  others,  in  the  county  of  Ayr. 
The  appellants  are  the  Ayr  Harbour  Trustees,  incorporated 
[*624]  by  the  *Ayr  Harbour  Act,  1855,  confirmed  by  the  Ayr 
Harbour  Amendment  Act  of  1879,  which  incorporated  the 
Lands  Clauses  Consolidation  (Scotland)  Act  of  1845  (8  &  9  Vict.  c. 
19),  the  Lands  Clauses  Consolidation  Act,  1860  (23  &  24  Vict.  c. 
106),  and  the  Harbours,  Docks,  and  Piers  Clauses  Act  of  1847  (10 
&  11  Vict.  c.  27),  except  the  25th  and  26th  sections  of  the  last- 
named  Act. 

The  question  in  this  appeal  has  arisen  out  of  proceedings  under 
the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845.  Under  that 
Act  the  trustees  gave  notice  on  the  31st  of  December,  1879,  that 
they  required  to  take  a  portion  of  the  land  belonging  to  Mr.  Oswald 
for  the  purposes  of  the  Ayr  Harbour  Improvement  Act,  1879,  and 
had  in  that  notice  stated  that  they  were  willing  to  treat  for  the 
purchase  thereof,  "  and  as  to  the  compensation  to  be  made  to  all 
parties  for  the  damage  that  may  be  sustained  by  reason  of  the 
works  authorised."  The  piece  of  ground  thus  compulsorily  taken 
was  in  extent  246  decimal  parts  of  an  acre,  and  formed  part  of  a 
yard  about  1.371  of  an  acre  in  extent,  situated  on  the  north  side 
of  the  harbour  of  Ayr,  and  having  a  direct  and  uninterrupted  har- 
bour frontage.     The  portion  scheduled  as  taken  formed  the  portion 
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of  the  yard  which  formed  the  frontage  to  the  harbour.  The  parties 
not  being  able  to  agree  as  to  the  amount  of  compensation,  arbiters 
were  appointed  to  settle  the  amount  to  be  paid  by  the  trustees. 

The  arbiters  duly  appointed  an  oversman.  While  the  former 
were  taking  the  proof,  a  minute  signed  by  Mr.  Thomas  Steele,  the 
chairman  of  the  Ayr  Harbour  Trustees,  was  lodged  in  the  reference. 
It  was  in  these  terms:  "The  minuters  hereby  agree,  with  the 
view  of  saving  expense  in  this  teference,  that  the  conveyance  to 
be  granted  by  Mr.  Oswald  in  their  favour,  of  the  piece  of  ground 
forming  the  subject  of  reference,  shall  be  qualified  by  a  declaration, 
that  they  shall  not  erect  sheds  or  warehouses  thereon,  and  that  on 
the  portion  of  said  ground  immediately  adjoining  the  remainder  of 
Mr.  Oswald's  yard  a  road  of  not  less  than  thirty  feet  wide  shall  be 
formed  and  maintained  by  them." 

The  arbiters  having  differed  it  fell  to  the  oversman  to  decide. 
He  had  to  decide  the  two  questions,  the  value  of  the  land  taken, 
as  to  which  award  no  question  is  raised,  and  also  the  sum  of 
money  to  be  paid  under  the  48th  and  Gist  sections  of  the 
•Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  as  com-  [*  625] 
pensation  for  the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by  reason  of  the  severance  of  such  lands  or 
otherwise  in  injuriously  affecting  such  lands  by  the  exercise  of  the 
Lands  Clauses  Act  or  the  special  Act.  And  it  is  on  this  question 
this  action  has  been  brought.  The  material  clauses  of  the  Ayr 
Harbour  Act  of  1879  are  as  follows:  — 

(4.)  Subject  to  the  provisions  of  this  Act,  the  trustees  may  make 
and  maintain,  in  the  lines  and  according  to  the  levels  shown  on 
the  deposited  plans  and  sections,  the  works  hereinafter  specified, 
and  all  proper  approaches  and  other  works  and  conveniences  in 
connection  therewith  respectively ;  and  may  enter  upon,  take,  and 
use  such  of  the  lands  delineated  on  the  said  plans  and  described 
in  the  deposited  book  of  reference  (except  as  hereinafter  provided) 
as  may  be  required  for  and  in  connection  with  those  works,  and 
for  the  other  purposes  of  the  harbour.  The  works  hereinbefore  re- 
ferred to  and  authorised  by  this  Act  are,  — 

(1.)  A  slip  dock,  extending  from  the  southern  bank  of  the  river 
Ayr,  at  a  point  about  fifty  yards  northward  from  the  life- 
boat house  at  the  harbour,  to  a  point  about  ninety  yards 
north-westward  from  Cromwell  Cottage,  with  a  draw- 
bridge or  swing-bridge  across  the  same  near  the  lifeboat 
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house,  and  ways,  rails,  an  engine-house,  hydraulic  and 
other  machinery  and  appurtenances ; 
(2.)  A  road  of  access  and  wharf  along  and  adjoining  the  north 
quay  of  the  harbour,  and  the  quay  on  the  eastern  side  of 
the  entrance  to  the  said  wet  dock,  commencing  at  or  near 
the  junction  of  York  Street  with  North  Harbour  Street, 
and  terminating  at  or  near  the  entrance  gates  of  the  said 
wet  dock ;  and 
(3.)  A  drawbridge  or  swing-bridge  across  the  entrance  to  the 

said  wet  dock,  at  or  near  the  dock  gates  thereof. 
(10.)  The  trustees  may  from  time  to  time  erect  sheds,  ware- 
houses, offices,  workshops,  hydraulic  and  other  machinery,  and 
cranes,  and  lay  down  wharves,  lines  of  raUs  and  sidings,  and  con- 
struct other  works  and  conveniences  upon  and  around  the  docks, 
quays,  and  other  portions  of  the  harbour,  and  make  junctions  be^ 
tween  the  said  lines  of  rails  and  sidings  and  the  Ayr  Dock  lines 
authorised  by  the  Eailway  Act  of  1878,  and  any  other  lines  of  rail- 
way which  may  hereafter  be  formed  to  the  harbour,  and  may  fromi 
time  to  time  maintain,  remove,  and  alter  the  said  several  works 
and  conveniences :  Provided  always,  that  nothing  in  this  section 
shall  authorise  the  trustees  to  take  any  lands  otherwise  than  by 
agreement:  Provided  further,  that  the  power  hereby  conferred  of 
making  junctions  shall  be  subject  to  the  provisions  of  sect.  9  of  the 
Railways  Clauses  Act,  1863,  with  respect  to  junctions. 

The  oversman,  on  the  28th  of  June,  1881,  pronounced  the  fol- 
lowing decree-arbitral :  — 

In  the  first  place,  in  the  event  of  its  being  admitted  or  judicially 
determined  that  the  said  The  Ayr  Harbour  Trustees,  either 
[*  626]  under  their  Acts  or  in  consequence  *  of  its  being  admitted 
or  judicially  determined  that  the  agreement  tendered  by 
the  said  minute  lodged  by  them  in  process  as  aforesaid  is  invalid, 
are  entitled  to  build  or  make  erections  on  the  ground  taken  from 
the  said  Bichard  Alexander  Oswald,  and  thus  shut  out  his  remain- 
ing ground  from  a  frontage  to  the  street  and  harbour,  I  hereby 
find,  fix,  and  determine,  under  and  in  terms  of  the  said  nomina- 
tion, and  under  and  in  terms  of  the  said  Acts,  and  in  conformity 
therewith,  the  sum  of  JC4900  sterling  to  be  the  amount  to  be  paid 
by  the  said  The  Ayr  Harbour  Trustees,  constituted  as  aforesaid,  to 
i)iii  said  Richard  Alexander  Oswald,  and  that  for  and  in  respect 
of  and  as  the  value  of  the  said  land  or  property  taken  as  aforesaid 
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extending  to  246  decimal  or  one  thousandth  parts  of  an  acre  im* 
perial  measure  or  thereby,  and  as  the  amount  of  compensation  to 
be  made  by  the  said  The  Ayr  Harbour  Trustees  to  the  said  Bichard 
Alexander  Oswald  in  respect  thereof,  and  also  in  respect  of  all 
damage  done  or  to  be  done  to  the  remaining  land  and  property  of 
the  said  Eichard  Alexander  Oswald  by  the  taking  of  such  land  or 
property,  or  by  the  construction  of  the  works  of  the  said  The  Ayr 
Harbour  Trustees ;  or,  alternatively,  in  the  second  place,  in  the  event 
of  its  being  admitted  or  judicially  determined  that  the  said  The 
Ayr  Harbour  Trustees  are  not  entitled  under  their  Acts  to  build 
or  make  erections  on  the  ground  taken  from  the  said  Bichard 
Alexander  Oswald,  and  thus  shut  out  his  remaining  ground  from 
a  frontage  to  the  new  street  along  the  harbour,  or  that  the  agree* 
ment  tendered  by  the  said  minute  lodged  in  process  as  aforesaid 
is  valid,  I  hereby  find,  fix,  and  determine,  under  and  in  terms  of 
the  said  nomination,  and  under  and  in  terms  of  the  said  Acts  and 
in  conformity  therewith,  the  sum  of  £2786  12«.  2(L  sterling  to  be 
the  amount  to  be  paid  by  the  said  Tho  Ayr  Harbour  Trustees, 
constituted  as  aforesaid,  to  the  said  Bichard  Alexander  Oswald, 
and  that  for  and  in  respect  of,  and  as  the  value  of  the  said  land 
or  property  taken  as  aforesaid,  extending  to  246  decimal  or  one 
thousandth  parts  of  an  acre  imperial  measure  or  thereby,  and  as 
the  amount  of  compensation  to  be  made  by  the  said  The  Ayr 
Harbour  Trustees  to  the  said  Bichard  Alexander  Oswald  in 
respect  thereof,  and  also  in  respect  of  all  damage  done  or  to  be 
done  to  the  remaining  land  and  property  of  the  said  Bichard 
Alexander  Oswald,  by  the  taking  of  such  land  or  property,  or  by 
the  construction  of  the  works  of  the  said  The  Ayr  Harbour 
Trustees^,  and  further,  as  consented  to  by  the  said  Bichard  Alex- 
ander Oswald  and  the  said  The  Ayr  Harbour  Trustees,  I  find  in- 
terest at  the  rate  of  £5  per  centum  per  annum  to  be  due  to  the 
said  Bichard  Alexander  Oswald  on  the  said  sum  of  £4900,  or 
alternatively  on  the  said  sum  of  £2786  12«.  2d.,  from  the  2nd  day 
of  February,  1880,  till  paid :  and  further,  I  find  the  said  The  Ayr 
Harbour  Trustees  liable  to  the  said  Bichard  Alexander  Oswald 
for  the  expenses  incurred  by  him  in  the  arbitration  and  incident 
thereto,  in  terms  of  tho  statutes ;  and  I  remit  the  account  thereof 
to  the  auditor  of  the  Court  of  Session  for  taxation. 

As  the  parties  were  at  issue  according  to  which  alternative  of 
the  decree-arbitral  the  compensation  was  to  be  paid,  Mr.  Oswald 
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raised  this  action  on  the  15th  of  November,  1881,  concluding  for 
decree  of  declarator,  substantially  as  follows :  — 

(1.)  That  the  Ayr  Harbour  Trustees  had,  by  their  statutory 
notice,  dated  the  31st  of  December,  1879,  taken  compul- 
[*627]  sorily  the  piece  of  land  in  question  from  *Mr.  Oswald 
absolutely,  and  without  restriction  or  limitation  as  to  the 
use  to  be  made  of  it,  and  were  liable  to  pay  the  full  value  or  com- 
pensation for  the  land  so  purchased  and  taken,  and  also  the  com- 
pensation due  for  the  damage  done  or  to  be  done  to  Mr.  Oswald's 
other  property  by  the  taking  of  this  land,  or  by  the  construction 
of  the  works  of  the  trustees.  (2.)  That  the  trustees  under  their 
Acts,  and  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  and 
other  Acts  incorporated  therewith,  were  entitled  to  build  or  make 
erections  on  the  land  taken  from  Mr.  Oswald,  and  thus  shut  out 
his  remaining  ground  from  a  frontage  to  the  harbour.  (3.)  That 
the  minute  lodged  by  the  trustees  on  the  17th  of  November,  1880, 
on  the  second  day  of  the  proof  in  the  reference  (given  above)  was 
incompetent  and  invalid,  and  of  no  effect ;  and  (4.)  That  the  sum 
of  £4900,  being  the  sum  found  due  by  the  first  alternative  in  the 
decree  arbitral,  was  the  amount  due  by  the  trustees. 

The  trustees  lodged  defences,  in  which  they  admitted  their 
liability  for  the  sum  of  £2786  12s.  2d.,  but  denied  their  liability 
for  the  larger  sum. 

The  respondent  averred,  inter  alia :  — 

(Cond.  10.)  When  the  Ayr  Harbour  Amendment  Act,  1879,  was 
before  the  Committee  of  the  House  of  Lords  his  counsel  proposed 
for  the  acceptance  of  the  trustees  a  proviso  to  be  added  to  the  10th 
section  of  the  said  Act  in  the  following  terms:  —  "Provided  also 
that  nothing  in  this  Act  contained  shall  authorise  the  trustees  to 
construct  between  any  part  of  the  lands  of  R  A  Oswald,  Esquire, 
of  Auchencruive,  situated  on  the  north  side  of  the  harbour  of  Ayr, 
and  the  face  of  the  quay  wall  in  front  of  such  lands,  any  sheds, 
warehouses,  offices,  workshops,  hydraulic  and  other  machinery,  and 
cranes  or  other  erections  which  might  interfere  with  the  full  and 
free  use  of  the  said  road  of  access  and  wharf."  The  counsel  for  the 
said  trustees  refused  to  accept  the  said  proviso,  and  with  reference 
thereto  observed,  "  I  should  like  to  know  why  we  are  to  be  pro- 
hibited from  building  requisite  things  on  our  own  property.  Is  it 
not  the  right  of  all  men  to  build  things  on  their  own  property  ? " 
In  accordance  with  this  view,  no  such  proviso  was  inserted  in  the 
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of  the  yard  which  formed  the  frontage  to  the  harbour.  The  parties 
not  being  able  to  agree  as  to  the  amount  of  compensation,  arbiters 
were  appointed  to  settle  the  amount  to  be  paid  by  the  trustees. 

The  arbiters  duly  appointed  an  oversman.  While  the  former 
were  taking  the  proof,  a  minute  signed  by  Mr.  Thomas  Steele,  the 
chairman  of  the  Ayr  Harbour  Trustees,  was  lodged  in  the  reference. 
It  was  in  these  terms:  "The  minuters  hereby  agree,  with  the 
view  of  saving  expense  in  this  feference,  that  the  conveyance  to 
be  granted  by  Mr.  Oswald  in  their  favour,  of  the  piece  of  ground 
forming  the  subject  of  reference,  shall  be  qualified  by  a  declaration, 
that  they  shall  not  erect  sheds  or  warehouses  thereon,  and  that  on 
the  portion  of  said  ground  immediately  adjoining  the  remainder  of 
Mr.  Oswald's  yard  a  road  of  not  less  than  thirty  feet  wide  shall  be 
formed  and  maintained  by  them." 

The  arbiters  having  differed  it  fell  to  the  oversman  to  decide. 
He  had  to  decide  the  two  questions,  the  value  of  the  land  taken, 
as  to  which  award  no  question  is  raised,  and  also  the  sum  of 
money  to  be  paid  under  the  48th  and  61st  sections  of  the 
*Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  as  com-  [*  625] 
pensation  for  the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by  reason  of  the  severance  of  such  lands  or 
otherwise  in  injuriously  affecting  such  lands  by  the  exercise  of  the 
Lands  Clauses  Act  or  the  special  Act.  And  it  is  on  this  question 
this  action  has  been  brought.  The  material  clauses  of  the  Ayr 
Harbour  Act  of  1879  are  as  follows:  — 

(4.)  Subject  to  the  provisions  of  this  Act,  the  trustees  may  make 
and  maintain,  in  the  lines  and  according  to  the  levels  shown  on 
the  deposited  plans  and  sections,  the  works  hereinafter  specified, 
and  all  proper  approaches  and  other  works  and  conveniences  in 
connection  therewith  respectively ;  and  may  enter  upon,  take,  and 
use  such  of  the  lands  delineated  on  the  said  plans  and  described 
in  the  deposited  book  of  reference  (except  as  hereinafter  provided) 
as  may  be  required  for  and  in  connection  with  those  works,  and 
for  the  other  purposes  of  the  harbour.     The  works  hereinbefore  re- 
ferred to  and  authorised  by  this  Act  are,  — 
(1.)  A  slip  dock,  extending  from  the  southern  bank  of  the  river 
Ayr,  at  a  point  about  fifty  yards  northward  from  the  life- 
boat house  at  the  harbour,  to  a  point  about  ninety  yards 
north-westward   from  Cromwell  Cottage,  with   a  draw- 
bridge or  swing-bridge  across  the  same  near  the  lifeboat 
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was  an  ill^al  and  ineffectual  attempt  to  change,  in  the  course  of 
the  proof  and  without  notice,  the  question  referred  to  the  arbiters. 

The  appellants  pleaded,  inter  alia :  — 

(2.)  The  pursuer  is  only  entitled  to  receive  the  sum  awarded 
under  the  second  alternative  finding  of  the  said  decree-arbitral,  in 
respect  (a)  that  the  defenders  are  not  entitled  under  their  Acts  to 
build  or  make  erections  on  the  ground  taken  from  the  pursuer,  and 
thus  shut  out  his  remaining  ground  from  a  frontage  to  the  new 
road  or  street  along  the  harbour;  and  (b)  that  their  minute  of  the 
17th  of  November,  1880,  is  valid  and  binding  upon  the  defenders. 

On  the  31st  of  January,  1882,  Lord  Kinnbar  (Lord  Ordinary) 
pronounced  an  interlocutor  (judgment)  in  favour  of  the  appellants 
that  only  the  sum  of  £2786  12«.  2d.  was  due. 

Against  this  interlocutor  the  respondent  presented  a  reclaiming 
note. 

The  Lords  of  the  Second  Division  along  with  three  consulted 
Judges  of  the  First  Division,  after  having  heard  counsel,  in 
conformity  with  the  opinion  of  the  majority,  recalled  the  Lord 
Ordinary^s  interlocutor  and  ordained  the  appellants  to  make  pay- 
ment to  the  respondent  of  the  larger  sum  of  £4900  with  interest 
(10  Court  Sess.  Gas,  4th  Series,  472.) 

The  Lord  President,  the  Lord  Justice  Clerk,  Lord  Mure,  and 
Lord  Young,  decided  in  favour  of  the  respondent  And  Lord 
Shand,  Lord  Craighill,  and  Lord  Eutherfurd  Clark, 
[*  629]  decided  in  *  favour  of  the  appellants,  the  Judges,  includ- 
ing the  Lord  Ordinary,  were  thus  equally  divided,  four 
on  each  side. 

On  appeal, 

July  6,  9,  10.  The  Lord  Advocate  (Balfour,  Q.  C),  and  Web- 
ster, Q.  C,  maintained  for  the  appellants  that  they  were  liable  only 
for  the  smaller  sum,  (1.)  Because  the  trustees  were  not  entitled 
under  their  Acts  to  build  or  make  erections  on  the  ground  taken 
from  the  respondent,  and  thus  shut  out  his  remaining  ground  from 
a  frontage  to  the  harbour.  They  were  not  left  free  to  exercise  all  or 
any  of  their  powers  thereupon,  but  it  is  provided  that  the  space  is  tp 
bo  used  by  them  as  a  road  of  access  and  wharf.  If  the  road  is  put 
immediately  outside  his  ground,  then  his  frontage  is  not  shut  ofiT, 
and  in  their  reading  of  the  Acts  it  must  be  put  in  that  position. 

(2.)   The  appellants  were  entitled  to  bind  themselves  to  the 


R.  a  VOL.  xxn.]     sect.  n.  —  statutory  powers.  175 

Ho.  17.  — Ayr  Harbour  Ttutees  ▼.  Oiwald,  8  App.  Ctm.  688,  630. 

effect  stated  in  their  minute,  and  such  a  minute  was  valid  and 
obligatory  both  as  regards  appellants  and  respondent.  Where  a 
body  of  trustees  had  a  large  variety  of  powers,  not  expressly  bound 
to  do  all,  then  it  was  within  the  right  execution  of  such  powers 
that  for  the  proper  consideration  of  saving  a  large  sum  of  money, 
here  £2000,  of  the  parishioners,  the  trustees  could  decide  per- 
manently to  what  use  a  certain  piece  of  land  was  to  be  put 
There  was  no  reason  why  such  a  body  should  not  have  the  same 
powers  as  a  prudent  man  had  in  the  administration  of  his  affairs. 
They  were  compelled  to  have  a  road  somewhere,  and  even  if  open 
to  them  to  place  the  road  next  the  water,  surely  they  could  elect 
once  for  all  where  the  road  was  to  be  ? 

Such  a  body  as  the  appellants  could  bind  their  successors,  at 
least  for  an  indefinite  period.  They  submitted  that  the  minute 
did  not  make  the  statutory  notice  qualified.  By  the  Lands  Clauses 
Act,  a  proprietor  is  to  receive  compensation,  certainly  for  the 
value  of  the  land  taken,  and,  contingently,  under  sects.  48  and  61, 
for  a  perfectly  different  element  of  damage.  According  to  those 
sections  compensation  is  to  be  paid  for  the  damage  done  or  to  be 
done,  and,  therefore,  no  compensation  is  due  where,  as  here,  no 
damage  has  been  done,  and  the  appellants  bind  themselves 
that  none  shall  be  done.  If  the  respondent  insist  on  be- 
ing *  damaged  then  the  maxim  applies,  volenti  non  fit  in-  [*  630] 
juria.  He  cannot  insist  on  being  injured  that  he  may  get 
money.  The  appellants  were  not  offering  the  respondent  an  ease- 
ment, they  were  only  prepared  to  secure  him  against  loss,  and 
therefore  against  any  claim  for  damage  on  his  part.  They  com- 
mented on  Staffordshire  and  Worcestershire  Canal  v.  Birmingham 
Canal,  Lords  Chelmsford  and  Westbury's  opinions,  L.  R  I  H.  L. 
254;  Taylor  v.  Chichester  and  Midhurst  Railway^  L.  R.  4  H. 
L628. 

The  Solicitor-General,  for  Scotland  (Asher,  Q.  C),  and  Davey, 
Q.  C,  for  the  respondent,  were  relieved  from  arguing  that  the  appel- 
lants had  power  to  make  erections  on  the  ground  taken  so  as  to 
exclude  the  respondent's  remaining  ground  from  the  harboui 
frontage.  As  to  the  minute,  they  contended  that  it  was  perfectly 
invalid,  and  uUrh  vires;  because  the  appellants,  being  harbour 
commissioners  acting  under  a  public  trust,  could  not  impose 
restraints  which  would  prevent  the  trustees  in  all  time  coming 
from  using  their  statutory  powers  as  harbour  commissioners  for 
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the  public  benefit.  They  could  not,  like  private  individuals  or  a 
company  working  for  profit,  act  as  they  please.  Their  powers  are 
conferred  by,  and  must  be  exercised  in  comformity  with,  their 
statutes.  They  could  not  have  got  this  land  from  Mr.  Oswald 
unless  under  their  statute,  and  the  notice  to  take  develops 
on  service  into  a  complete  right  to  the  land  and  an  absolute 
sale ;  and  having  got  the  land,  sect.  10  of  the  Act  of  1879 
applies  to  it,  and  they  and  their  successors  have  power  to  use 
such  land  for  the  erection  of  warehouses,  sheds,  &c.,  and  also,  under 
sect  4,  to  use  such  land  for  any  harbour  purposes.  Such  then 
being  their  powers,  they  propose  to  renounce  certain  of  these 
powers,  and  to  impose  on  the  ground  a  restraint  of  the  nature  of  a 
well-known  servitude  against  a  particular  class  of  buildings  in 
favour  of  the  adjoining  land.  In  fact  the  minute  was  an  attempt 
to  divest  the  trustees  —  a  fluctuating  body  —  of  their  statutory 
right  in  a  certain  portion  of  the  ground.  This  was  altogether 
ultrll  vires,  no  such  power  is  given  by  the  statutes  to  the  appel- 
lants, and  there  is  no  common  law  rule  or  principle  which  enables 
statutory  trustees  in  the  position  of  the  appellants  to  re- 
[*  631  ]  nounce  on  behalf  of  their  *  trust  the  powers  given  them  by 
statute  for  public  purposes.  Staffordshire  and  Worcester- 
shire Canal  v.  Birmingham  Canal,  L  R.  1  H.  L.  254 ;  MvXliner  v. 
Midland  By,  Co,,  11  Ch.  D.  611,  applied  here. 

Certainly,  after  the  notice,  the  amount  of  compensation  remained 
to  be  fixed  from  the  evidence  produced  before  the  valuation  tri- 
bunal ;  but  it  is  settled  that  the  notice  fixes  what  is  taken,  and  the 
conditions  under  which  alone  it  can  be  taken,  namely,  as  a  certain 
quantity  of  land  purchased  absolutely  without  restriction  as  to  its 
use  for  the  statutory  purposes ;  and  the  only  question  referred  to 
the  arbiters  is  what  is  due  in  respect  of  such  compulsory  taking. 
The  only  power  such  arbiters  possess  is  to  take  evidence  as  to  the 
value  of  what  has  been  already  taken. 

[The  following  cases  were  referred  to  in  the  respondent's  printed 
case: 

(A  proposal  to  restrict  statutory  powers,  ultrit  vires) :  Zlanelly 
Bailway  and  Dock  Co.  v.  South  Wales  By.  Co.,  14  Q.  B.  902  ;  Boch- 
dale  Canal  v.  Badcliffe,  18  Q.  B.  287 ;  Brice's  Ultrii  Vires,  2nd  ed. 
pp.  128,  130  ;  Bostoch  v.  North  Staffordshire  By.  Co.,  5  De  G.  &  Sm. 
584,  4  E.  &  B.  798.  (Nothing  but  an  absolute  sale  is  authorised) : 
Bird  v.  Great  Eastern  By.  Co.,  34  L.  J.  C.  P.  366 ;  Pinchiny.  London 
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and  Mackwall  By,  Co.,  5  De  G.  M.  &  G.  851.  (Notice  constitutes 
a  statutory  contract) :  Laing  v.  Caledonian  By.  Co.,  9  Court  Sess. 
Cas.  2nd  Series,  70  ;  Campbell  and  Others  v.  Edinburgh  and  Glas- 
goto  By.  Co.,  17  Court  Sess.  Cas.  2nd  Series,  613 ;  Forth  and  Clyde 
Junction  By.  Co.  v.  Evring,  2  Court  Sess.  Cas.  3rd  Series,  684; 
Mackenzie  v.  Inverness  and  Aberdeen  Junction  By.  Co.,^  Court  Sess. 
Cas.  3fd  Series,  810 ;  Caledonian  By.  Co.  v.  City  of  Glasgow 
Union  By.  Co.,  7  Court  Sess.  Cas.  3rd  Series,  959  ;  Lockerby  v.  City 
of  Glasgow  ImprovemeiU  Trustees,  10  Court  Sess.  Cas.  3rd  Series, 
971 ;  Bex  v.  Eungerford  Market  Co.,  4  B.  &  Ad.  327  (p.  187,  post)  ; 
Stone  V.  Commercial  By.  Co.,  1  Rail.  &  Can.  Cas.  375 ;  Tavmey  v. 
Lynn  and  Ely  By.  Co.,  16  L.  J.  Ch.  282,  4  Rail.  &  Can.  Cas. 
615  ;  *  Haynes  v.  Eaynes,  1  Dr.  &  Sm.  426.  (Only  question  [*  632] 
to  be  entertained  by  the  arbiter  is  what  compensation  is  to 
be  paid  for  it  as  so  taken)  :  In  re  Byles  and  Ipswich  Dock  Commis- 
sioners, 25  L.  J.  Ex.  53.  (After  notice  subject-matter  of  the  reference 
cannot  be  varied)  :/Sparro^^v.  Oxford,  Worcester,  and  Wolverhampton 
Ry.  Co.,  2  De  G.  M.  &  G.  94.  (After  notice  owner  debarred  from 
selling) :  Metropolitan  By.  Co.  v.  Woodhouse,  34  L.  J.  Ch.  297.  And 
(no  interest  created  after  service  of  notice  is  a  subject  for  compen- 
sation) :  Marylebone  Improvement  Act,  Ex  parte  Edwards,  L.  R.  12 
Eq.  389 ;  Camochan  v.  Norwich  and  Spalding  By.  Co.,  26  Beav. 
169 ;  City  of  Glasgow  Union  By.  Co.  v.  M'Ewen  &  Co.,  8  Court 
Sess.  Cas.  3rd  Series,  747.  (A  notice  to  take  an  easement  or  servi- 
tude would  be  invalid)  :  Macey  v.  Metropolitan  Board  of  Works, 
33  L.  J.  Ch.  at  p.  381.] 
The  Lord  Advocate,  in  reply. 

Lord  Blackburn  (after  stating  the  difference  of  opinion  in  the 
Court  of  Session) :  — 

I  need  hardly  state  that  where  there  is  such  an  even  division 
below,  the  case  is  one  of  doubt,  and  requires  careful  consideration. 
[His  Lordship  then  quoted  the  notice  to  take.] 

This  had  the  effect  of  a  purchase  by  the  trustees  absolutely  of 
the  piece  of  ground ;  and  the  trustees  and  Mr.  Oswald  not  being 
able  to  agree  as  to  the  amount  of  compensation,  it  fell  to  be  settled 
by  arbitration,  the  arbiters  duly  appointed  an  oversman  who  had 
all  the  powers  given  by  the  Lands  Clauses  Consolidation  (Scot- 
land) Act,  and  no  more. 

What  the  oversman  had  to  determine  was  not  only  the  sum  of 
VOL.  xxu,  — 12 
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money  to  be  paid  for  the  purchase  of  the  land  actually  taken,  as  to 
which  no  question  is  now  raised ;  but  also,  to  quote  the  words  of 
the  48th  and  61st  sections  of  the  Lands  Clauses  Consolidation 
(Scotland)  Act, "  The  sum  of  money  to  be  paid  by  way  of  compen- 
sation for  the  damage,  if  any,  to  be  sustained  by  the  owner 
[•  633]  of  *  the  lands  by  reason  of  the  severing  of  the  lands  taken 
from  the  other  lands  of  the  said  owner,  or  otherwise  in- 
juriously affecting  such  lands  by  the  exercise  of  this  or  the 
special  Act." 

The  clauses  of  the  special  Act,  "  The  Ayr  Harbour  Amendment 
Act,  1879,"  which  are  material,  are  the  following: — [sects.  4 
and  10,  set  out  ante,  pp.  169,  170.] 

I  think,  and  I  believe  no  one  of  the  eight  Judges  below  expresses 
a  contrary  opinion,  that  the  trustees,  though  taking  the  land  for 
the  main  purpose  of  making  a  road  of  access  and  wharf  along  and 
adjoining  the  north  quay  of  the  harbour,  as  described  in  sect  4, 
sub-sect.  2,  are  not  restricted  from  using  from  time  to  time  parts  of 
the  land  so  taken  for  the  purposes  mentioned  in  sect.  10.  I  do  not 
think  they  have  unlimited  power  to  erect  across  that  land  continu- 
ous warehouses  or  sheds,  so  as  to  intercept  all  access  along  that 
quay,  but  so  long  as  they  give  effect  to  the  main  purpose  they  may 
and  ought  to  make  such  erections  as  they,  in  a  bond  fide  exercise  of 
their  discretion,  think  for  the  benefit  of  the  harbour,  and  if,  in 
a  hond  fide  exercise  of  their  discretion,  they  think  it  fit  to  make 
them  on  the  portion  of  land  taken  from  Mr.  Oswald,  there  is 
nothing  in  the  Act  to  prevent  their  doing  so,  even  though  the  effect 
should  be  to  deprive  his  remaining  land  of  a  frontage  to  the  new 
road  and  of  access  to  the  quay.  Such  a  deprivation  of  frontage 
would,  beyond  controversy,  be  an  injurious  affecting  of  Mr. 
Oswald's  land. 

I  think  the  oversman,  in  estimating  the  compensation  for  such 
injurious  affecting,  ought  to  take  into  account  very  much  the  same 
considerations  as  those  which,  in  case  Mr.  Oswald  were  selling  it, 
would  influence  a  purchaser  who  wanted  it  for  a  purpose  requiring 
the  use  of  the  frontage.  Such  a  purchaser  would  give  a  higher 
price  if  convinced  that  the  trustees  could  not  legally  interfere  with 
the  frontage ;  a  smaller  price  if  the  right  to  use  the  frontage  was 
liable  to  be  injured  by  an  exercise  by  the  trustees  of  powers  which 
he  was  convinced  they  would  not,  or  at  least  were  very  unlikely  to, 
ever  use ,  and  a  much  smaller  price  if  he  thought  it  probable  that 
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they  were  likely  to  exercise  such  powers,  if,  indeed,  in  the  case  last 
supposed,  he  would  buy  at  alL  The  oversman  is  to  fix  the  sum. 
In  cases  where,  to  adopt  Lord  Young's  phrase,  there  is  **  a  possible 
and  more  or  less  probable  injury,"  I  do  not  think  he  is 
bound  to  act  on  the  supposition  that.  *  the  trustees  will  [*  634] 
exercise  their  powers  in  the  way  most  injurious  to  the 
land,  but  he  is  to  fix  the  sum  at  what  seems  on  the  evidence  a  fair 
estimate  of  the  probabilities.  In  doing  so,  he  may  overestimate 
the  probabilities,  or  not  estimate  them  high  enough,  but  the  Court 
has  not  the  jurisdiction,  nor,  if  it  had  the  jurisdiction,  has  it  the 
materials  for  reviewing  his  estimate. 

But  in  this  case  the  trustees,  during  the  course  of  the  arbitration, 
endeavoured  by  a  minute  to  fix  once  for  all  the  way  in  which  they 
and  their  successors  in  office  would  use  their  powers.  And  if  they 
could  at  that  time  bind  themselves  by  a  bargain  with  Mr.  Oswald, 
if  he  had  agreed  to  it,  and  that  agreement  would  prevent  his  land 
from  being  injuriously  affected,  I  should  be  unwilling  to  hold  that 
he  could,  by  refusing  his  assent  to  that  agreement,  get  compensa- 
tion for  the  injury  which  he  might  have  prevented.  As  Lord 
Shand  says,  "  He  cannot  insist  on  being  injured  that  he  may  get 
money."  There  are  great  technical  difi&culties  in  the  way  of  work- 
ing out  this,  but  if  I  thought  that  his  assent  to  the  minute  would 
have  made  the  minute  eflfectual  to  prevent  the  trustees  and  their 
successors  from  using  their  powers  so  as  to  injuriously  affect  the  , 
lands,  I  should  have  tried  to  overcome  them.  But  I  do  not  think 
that  if  Mr.  Oswald  had  assented  to  the  minute  it  would  have 
bound  the  successors  of  the  present  trustees. 

I  think  that  where  the  Legislature  confer  powers  on  any  body  to 
take  lands  compulsorily  for  a  particular  purpose,  it  is  on  the  ground 
that  the  using  of  that  land  for  that  purpose  will  be  for  the  public 
good.  Whether  that  body  be  one  which  is  seeking  to  make  a  pro- 
fit for  shareholders,  or,  as  in  the  present  case,  a  body  of  trustees 
acting  solely  for  the  public  good,  I  think  in  either  case  the  powers 
conferred  on  the  body  empowered  to  take  the  land  compulsorily  are 
entrusted  to  them,  and  their  successors,  to  be  used  for  the  furtherance 
of  that  object  which  the  Legislature  has  thought  sufficiently  for  the 
public  good  to  justify  it  in  entrusting  them  with  such  powers ;  and, 
consequently,  that  a  contract  purporting  to  bind  them  and  their 
successors  not  to  use  those  powers  is  void.  This  is,  I  think,  the 
principle  on  which  this  House  acted  in  Staffordshire   Canal  v. 
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Birmingham  Canal,  L.  R.  1  H.  L.  254,  and  on  which  the 
[*  635]  late  Master  of  the  Rolls  acted  in  Mulliner  v.  *  Midland 
By.  Co.,  11  Ch.  D.  611.  In  both  those  cases  there  were 
shareholders,  but,  said  the  Master  of  the  Rolls,  at  p.  619,  "Now 
for  what  purpose  is  the  land  to  be  used  ?  It  is  to  be  used  for  the 
purposes  of  the  Act,  that  is,  for  the  general  purposes  of  a  railway. 
It  is  a  public  thoroughfare,  subject  to  special  rights  on  the  part  of 
the  railway  company  working  and  using.  But  it  is  in  fact  a 
property  devoted  to  public  purposes  as  well  as  to  private  purposes ; 
and  the  public  have  rights,  no  doubt,  over  the  property  of  the  rail- 
way company.  It  is  property  which  is  allowed  to  be  acquired  by 
the  railway  company  solely  for  this  purpose,  and  it  is  devoted  to 
this  purpose." 

This  reasoning,  which  I  think  sound,  is  it  fortiori  applicable 
where  there  are  no  shareholders,  and  the  purposes  are  all  public. 

Much  stress  was  laid,  both  in  the  judgments  below  and  on  the 
argument  at  the  bar,  on  the  supposed  hardship  of  obliging  the 
trustees  to  buy  and  pay  for  the  whole  interest  in  the  land  when 
the  purchase  of  a  more  limited  interest  would  be  cheaper,  and 
would  answer  the  purposes  of  the  trust  as  well.  I  think  that  was 
a  matter  to  be  considered  and  provided  for  when  passing  the  bill 
through  Parliament. 

I  do  not  know  whether  the  Legislature  would  have  passed  an 
Act  giving  the  promoters  power,  at  their  option,  to  take  the  whole 
interest  in  the  land  or  a  more  limited  interest  They  were 
apparently  not  asked  to  do  so,  and  they  certainly  have  not  done 
so.  But  it  appears  that  there  was  an  endeavour  to  obtain  for  Mr. 
Oswald  a  proviso  which,  if  it  had  passed,  would  have  prevented  the 
possibility  of  his  land  being  injuriously  affected  by  the  exercise  of 
the  powers  in  question,  and  would  therefore  have  prevented  his 
claiming  any  compensation  for  such  use. 

It  is  stated  and  admitted  in  the  10th  condescendence  and 
answer,  that  when  before  Parliament  the  counsel  for  the  respon- 
dent sought  to  add  to  the  10th  section  a  proviso  in  the  following 
terms:  "Provided  also  that  nothing  in  this  Act  shall  authorise 
the  trustees  to  construct  between  any  part  of  the  lands  of  R.  A. 
Oswald,  Esq.,  of  Auchencruive,  situate  on  the  north  side  of  the 
harbour  of  Ayr,  and  the  face  of  the  quay  wall  in  front  of  such 
lands,  any  sheds,  &c.,  which  might  interfere  with  the  full 
[*  636]  and  free  *  use  of  the  said  road  of  access  and  wharf,"  and 
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that  the  counsel  for  the  trustees  successfully  opposed  it.  I  do 
not  think  this  can  have  any  effect  on  the  construction  of  the 
Act  Whatever  powers  the  trustees  had  given  them  by  the  Act  as 
it  passed  they  may  exercise,  and  whatever  rights  Mr.  Oswald  has 
under  tlie  Act  as  it  passed  he  may  insist  on,  just  as  much  and  no 
more  than  if  no  such  proviso  had  been  proposed  and  rejected.  It 
does,  however,  appear  that  at  that  time  both  parties  thought  it  not 
only  passible  but  probable  that  the  trustees  would  exercise  their 
powers  in  such  a  way  as  to  injuriously  affect  the  respondent's  land. 
This,  I  think,  rather  bears  on  the  question  whether  the  oversman 
may  not  have  overestimated  the  probabilities  when  fixing  the 
compensation ;  a  question  which  (as  I  already  said)  we  have 
neither  jurisdiction  to  enter  upon,  nor  materials  to  enable  us  to 
decide. 

There  is  only,  I  think,  one  further  point  on  which  I  think  it 
necessary  to  remark.  The  trustees  are  under  no  obligation  to 
make  erections  on  any  part  of  the  land.  If  they  in  the  hondi  fide 
exeicise  of  their  discretion  think  it  best  for  the  interest  of  the  har- 
bour to  leave  the  portion  of  the  land  between  Mr.  Oswald's  land  and 
the  quay  wall  open  as  a  road  of  access  and  wharf,  they  may  do  so. 
If  they  think  it  best  to  make  erections  there  not  inconsistent  with 
the  main  purpose  of  leaving  a  road  of  access  from  York  Street 
to  near  the  gates  of  the  wet  dock,  though  injuriously  affecting  the 
frontage  of  Mr.  Oswald's  remaining  land,  they  may  do  so.  And  it 
was  strongly  argued  that  the  trustees  at  the  present  time  in  the 
exercise  of  their  general  administrative  powers  may  fix  what  is  to  be 
done  now ;  and  that  if  they  do  so  they  practically  fix  what  will  be 
done  for  all  time  to  come ;  if  the  present  trustees  now  lay  out  an 
open  road  thirty  feet  wide,  along  the  inner  side  of  the  land,  erecting 
what  erections  they  think  advisable  on  other  parts  of  the  wharf, 
their  successors  can  hardly  be  supposed  likely  to  change  this  plan. 

I  think  that  it  is  quite  true  that  as  to  all  such  things  as  from 
their  nature  must  be  done  once  for  all  at  the  beginning  of  the 
trust,  the  present  trustees  must  bind  their  successors.  And  if  the 
Act  had  required  the  trustees  to  make  and  maintain  a  road  thirty 
feet  wide  upon  the  land  taken  along  the  north  quay,  I  am  by  no 
means  prepared  to  say  that  their  successors  could  have 
closed  the  *  road  they  laid  out  and  made  a  new  one ;  [*  637] 
something  would  depend  on  the  very  terms  of  the  enact- 
ment   But  such  is  not  the  enactment  in  this  Act.    And  though  I 
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think  that  the  mode  in  which  the  trustees  now  lay  out  the  road  of 
access  and  wharf  will  probably  have  great  influence  on  the  exercise 
of  the  discretion  of  their  successors,  and  is  therefore  an  element 
which  ought  to  be,  and  I  do  not  doubt  W8ts,  considered  by  the  overs- 
man  in  fixing  the  fair  compensation  for  the  probable  injury  to  the 
frontage,  it  goes,  I  think,  no  further. 

I  come  therefore  to  the  conclusion  that  the  interlocutor  appealed 
against  should  be  affirmed  and  the  appeal  dismissed  with  costs. 

Lord  Watson  :  — 

I  am  of  opinion,  also,  that  the  judgment  under  appeal  must  be 
affirmed. 

If  the  appellants  have  not  the  right  which  they  assert  to  fix  and 
determine  now  and  for  all  time  coming  the  particular  statutory 
uses  to  which  the  land  compulsorily  taken  by  them  from  the 
respondent  is  to  be  turned,  their  case  entirely  fails. 

If,  however,  the  right  thus  asserted  by  the  appellants  be  con- 
ceded or  established  the  question  arises  whether  they  are  entitled 
to  diminish  the  amount  of  compensation  payable  to  the  respondent, 
by  imposing  an  obligation  upon  themselves  and  their  successors  in 
the  harbour  trust  to  use  the  land  taken  by  them  for  no  other  pur- 
poses than  those  specified  in  the  minute  of  the  17th  of  November^ 
1880.  On  the  one  hand  it  was  not  disputed  that  by  the  provisions 
of  their  special  Act,  and  of  the  Lands  Clauses  (Scotland)  Act,  1845, 
therewith  incorporated,  the  appellants  must  take  and  pay  for  the 
whole  proprietary  interests  of  the  respondent,  and  that  they  cannot 
reduce  the  compensation  payable  to  him  by  giving  him  back  an 
integral  part  of  what  they  are  under  obligation  to  take.  On  the 
other  hand  it  was  mutually  conceded  in  argument  that  statutory 
trustees  like  the  appellants  may,  whenever  they  have  the  power, 
so  limit  and  define  the  uses  which  they  and  their  successors  in 
office  are  to  make  of  the  ground  taken  by  them  as  to  minimise  the 
injury  which  will  be  occasioned  by  the  execution  of  their 
[*  638]  works  to  the  lands  from  which  that  ground  is  *dissevered. 
Accordingly  the  controversy  between  the  parties,  assuming 
the  validity  of  the  minute,  was  narrowed  to  this  point.  The  re- 
spondent maintained  that  to  give  effect  to  the  minute  would  be,  in 
substance,  to  give  back  to  him  part  of  the  proprietary  interest 
taken,  in  the  shape  of  a  predial  servitude  non  cedificandi;  whilst 
it  was  contended  for  the  appellants  that  the  undertaking  given  in 


B.  C.  VOL.  XXII.]        SECT.  U.  —  STATUTORY   POWERS.  188 

Ho.  17.  —  Ayr  Harboor  Traiteef  ▼.  (kwald,  8  App.  Om.  688,  639. 

their  minute,  though  in  form  somewhat  analogous  to  the  creation 
of  a  servitude  right,  was  in  reality  nothing  more  than  a  declaration, 
binding  on  themselves  and  their  successors,  of  the  harbour  purposes 
for  which  the  ground  was  to  be  used  in  perpetuity. 

I  do  not  consider  it  necessary  to  determine  which  of  these  views, 
as  to  the  character  and  effect  of  the  minute,  ought  to  prevail, 
because  I  am  of  opinion  that  the  appellants  have  not  the  power 
to  subject  future  trustees  of  the  harbour  to  the  restraints  which 
the  minute  professes  to  impose  upon  them.  All  the  Judges  in  the 
Court  below  held,  and  in  my  opinion  rightly  held,  that  their  special 
Act  gives  the  appellants  power,  now  or  at  any  future  time,  to  make 
erections  upon  the  piece  of  ground  taken  from  the  respondent^, 
which  would  effectually  destroy  the  frontage  of  his  remaining 
ground  to  the  harbour,  but  they  differed  as  to  the  competency  of 
the  appellants  to  dispense  with  the  future  exercise  of  that  power 
by  themselves  or  their  successors  in  the  trust.  It  humbly  appears 
to  me  that  the  Lord  Ordinary,  and  the  learned  Judges  who  con- 
stituted the  minority  in  the  Inner  House,  in  coming  to  the  con- 
clusion that  the  appellants  could,  by  a  present  resolution,  deprive 
the  harbour  trustees,  in  all  time  to  come,  of  the  right  to  exercise 
the  powers  conferred  upon  them  by  statute,  did  not  sufficiently 
keep  in  view  the  very  specific  provisions  of  the  "Ayr  Harbour 
Amendment  Act,  1879." 

The  4th  section  of  the  Act  empowers  the  trustees  to  make  and 
maintain,  in  the  lines  and  on  the  levels  shown  on  the  deposited 
plans,  the  works  thereinafter  specified,  **  and  all  proper  approaches 
and  other  works  and  conveniences  in  connection  therewith  respec- 
tively;" and  authorises  them  to  takQ  and  use  such  of  the  lands 
scheduled  (including  the  piece  of  ground  taken  from  the  respon- 
dent) as  may  be  required  in  connection  with  those  works,  **  and  for 
the  other  purposes  of  the  harbour."  The  works  so  referred 
to  ♦axe  particularly  described  in  the  two  sub-sections  forming  [*  639] 
part  of  sect.  4 ;  and  the  second  of  these  sub-sections  includes 
"  a  road  of  access  and  wharf,  along  and  adjoining  the  north  quay 
of  the  harbour,  and  the  quay  on  the  eastern  side  of  the  entrance 
to  the  said  wet  dock."  The  only  works  shown  by  the  deposited 
plans,  upon  the  respondent's  land  which  has  been  taken,  are  the 
said  "  road  of  access  and  wharf ; "  but  neither  on  the  plans,  nor  in 
the  words  of  the  Act,  is  there  to  be  found  any  indication  of  what 
part  ol  that  land  is  to  be  used  as  road  and  what  as  wharf.     That 
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is  a  matter  left  to  the  discretion  of  the  trustees.  "  The  other  pur- 
poses of  the  harbour,"  for  which  the  laud  in  question  was  to  be 
used,  are  defined  in  the  10th  section  of  the  Act  It  provides  that 
the  trustees  "may  fro^l  time  to  time"  erect  sheds,  warehouses, 
offices,  workshops,  &c.,  upon  the  docks,  quays,  and  "  other  portions 
of  the  harbour,"  and  also  that  they  "may  from  time  to  time" 
maintain,  remove,  and  alter  the  said  several  works  and  conven- 
iences. The  Lord  Advocate  ingeniously  argued  that  these  enact- 
ments are  permissive,  and  not  imperative,  and  consequently  that 
the  powers  which  they  confer  might  be  waived  by  the  trustees ; 
but  the  fallacy  of  such  reasoning  is  transparent.  Sect.  10  is 
permissive  in  this  sense  only,  that  the  powers  which  it  confers  are 
discretionary,  and  are  not  to  be  put  in  force  unless  the  trustees  are 
of  opinion  that  they  ought  to  be  exercised  in  the  interest  of  those 
members  of  the  public  who  use  the  harbour.  But  it  is  the  plain 
import  of  the  clause  that  the  harbour  trustees  for  the  time  being 
shall  be  vested  with,  and  shall  avail  themselves  of,  these  discre- 
tionary powers,  whenever  and  as  often  as  they  may  be  of  opinion 
that  the  public  interest  will  be  promoted  by  their  exercise. 

The  case,  according  to  the  view  which  I  take  of  the  provisions 
of  the  Harbour  Act  of  1879,  stands  thus :  The  statute  expressly 
says  that  the  trustees  shall,  in  all  time  coming,  possess,  and  may, 
whenever  they  think  fit,  exercise  the  power  of  altering  the  condition 
of  the  harbour  works  ex  adverso  of  the  respondent's  land,  so  as  to 
exclude  direct  access  from  it  to  the  harbour.  The  minute  lodged 
in  the  arbitration  by  Provost  Steele,  as  representing  the  present 
body  of  trustees,  especially  declares  that  in  future  the  trustees  shall 
not  possess,  or  at  least  shall  not  exercise,  that  power.  To 
[♦  640]  give  effect  to  the  terms  of  the  minute  would,  in  my  *opinion, 
be  to  affirm  that  the  appellants  have  power  to  repeal  the 
provisions  of  the  Act,  in  so  far  as  these  apply  to  the^  land  taken 
from  the  respondent ;  and  as  I  can  find  no  indication  of  an  intention 
on  the  part  of  the  Legislature  to  vest  any  such  power  in  the  appel- 
lants, I  think  the  minute  is  altogether  invalid. 

Lord  FitzGerald  :  — 

I  concur  in  the  judgments  of  the  noble  and  learned  Lords,  but 
do  not  desire  to  rest  my  opinion  on  the  technical  though  substan- 
tial ground  that  the  defenders  had  no  right  to  create  an  easement 
or  servitude  over  the  land  acquired  by  them  under  the  powers  cf 
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the  Ayr  Harbour  Amendment  Act  of  1879.  1  prefer  adopting  the 
language  of  the  contention  of  the  defenders  '*  that  the  substance  of 
the  proposal  by  the  harbour  trustees  was  not  to  constitute  a  servi- 
tude, but  to  bind  themselves  to  abstain  from  an  apprehended  use, 
injurious  to  Mr.  Oswald's  adjoining  land,  so  that  they  should  not 
be  required  to  pay  him  compensation  on  the  footing  that  such  use 
was  open  to  them." 

When  the  defenders  shall  have  completed  their  title  to  the  land 
in  question,  they  will  acquire  that  land  in  full  ownership  for  the 
purposes  defined  by  their  special  Act  and  cannot  lawfully  accept  it 
otherwise.  My  Lords,  I  am  of  opinion  that  having  so  acquired 
that  land  for  the  purposes  expressed  in  sect.  4  and  amplified  in 
sect.  10  of  their  special  Act,  they  have  no  power  in  law  to  preclude 
themselves  or  their  successors  from  the  exercise  of  their  statutable 
powers  over  it,  as  should  be  from  time  to  time  required  for  the 
purposes  of  the  harbour.  The  minuters  are  not  bound  by  their 
own  minute. 

I  am  further  of  opinion  that  even  if  the  minute  was  not  rdtrd. 
vires,  yet  the  minuters  had  no  right  at  the  time,  and  under  the 
circumstances  stated,  to  force  on  the  pursuer  a  minute  of  doubtful 
import  and  effect  in  lieu  of  the  compensation  to  which  he  was 
otherwise  entitled. 

Interlocutor  appealed  from  affirmed ;  and  appeal  dismissed 
vrith  costs. 

Lords'  Journals,  23rd  July,  1883. 

ENGLISH  NOTES* 

The  principle  established  by  the  above  case  is  too  clear  to  need 
further  illustration.  Of  the  numerous  cases  cited  in  the  arguments  of 
the  respondents  the  following  may  here  be  particularly  referred  to. 
By  the  Rochdale  Canal  ^o.  v.  RadcUffe  (1862),  18  Q.  B.  287,  and 
Staffordshire  and  Worcestershire  Canal  Proprietors  v.  Birmingham 
Canal  Proprietors  (H.  L.  1866),  L.  R.  1  H.  L.  254,  35  L.  J.  Ch.  757, 
it  was  decided  that  a  statutory  body  could  not  make  a  valid  grant  in  de- 
rogation of  their  rights,  and  therefore  that  a  claim  of  right  by  prescrip- 
tion founded  upon  a  presumed  grant  could  not  be  supported.  The  case 
of  Mulliner  v.  Midland  Railway  Co.  (set  forth  as  a  Ruling  Case^  No. 
22^  p.  213,  post)  is  a  further  illustration  of  the  above  rule. 
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AMERICAN  NOTES. 

The  principal  case  is  cited  in  Randolph  on  Eminent  Domain,  8.  100,  as 
authority  for  the  statement  that  agents  to  whom  the  power  to  take  land  by 
eminent  domain  is  granted  by  the  state,  cannot  make  a  binding  agreement 
not  to  exercise  the  power. 

A  municipal  corporation  cannot  contract  not  to  open  a  street  in  a  particu- 
lar place.  Matter  of  Opening  First  Street,  66  Michigan,  42.  "  All  contracts," 
the  Court  said,  "  are  subject  to  the  power  of  eminent  domain,  wherever  the 
public  necessity  requires  its  exercise,  and  must  be  regarded  as  made  with 
reference  thereto." 

So,  in  Brimmer  v.  Boston,  102  Massachusetts,  19,  it  was  held  that  the 
powers  of  the  board  of  aldermen  of  Boston,  in  taking  land  by  eminent  domain 
for  public  ways,  cannot  be  destroyed  or  abridged  by  any  prior  covenants  or 
other  Acts  of  the  city.  See  also  GrtmLer  v.  Georgetown,  6  Wheaton  (U.  S.  Sap. 
Ct.),  593. 

The  power  of  the  Legislature  to  condemn  private  property  for  the  uae  of  a 
railroad  cannot  be  impaired  or  defeated  by  any  private  contract  between  the 
owner  of  the  property  and  the  railroad  company.  But  where  the  owner  has 
ceded  prot>erty  for  the  use  of  the  company  upon  the  express  condition  that  no 
more  of  his  property  should  be  taken  for  the  purposes  of  the  railroad,  the 
company  will  not  be  allowed  to  condenm  additional  property,  under  authority 
given  by  the  Legislature,  without  making  compensation  for  that  originally 
ceded  by  the  owner.  Coniuxdl  v.  Louisville  if  Nashville  R.  Co,,^  Kentucky, 
72.  See  also  Chicaffo  {f  Western  Indiana  R.  Co.  v.  Illinois  Cent.  R.  Co., 
113  Illinois,  156  ;  Matter  of  N.  Y.,  Lackawanna  jr  Western  R.  Co^  44  Him 
(N.  Y.),  194. 


Section  III.  —  Purchase  of  Land. 

No.  18.— EEX  V.  HUNGERFOED  MARKET  COMPANY. 

(k.  b.  1832.) 

No.  19.— REG.  V.  LONDON  &  SOUTH  WESTERN 
RAILWAY  COMPANY. 

(Q.  B.  1848.) 

RULE. 

A  *^  NOTICE  to  treat,"  given  by  a  company  under  com- 
pulsory powers,  is  irrevocable,  and  eotitles  the  landowner, 
if  the  company  does  not  follow  it  up,  to  a  mandamus  to 
compel  them  to  proceed  upon  their  notice. 
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But  if  on  notice  being  given  to  treat  for  part  of  a  house 
or  other  building  the  landowner  gives  a  counter-notice 
requiring  them  to  take  the  whole,  the  company  may  aban- 
don the  original  notice. 


£ez  V.  Hnngerford  Market  Company.    (Ex  parte  Elizabeth  Davies.) 

4  Barn.  &  AdoL  327-335  (38  R.  R.  253). 

Company  incorporated  for  Public  Purposes,  — Notice  to  Treat,  —  Mandamus 
to  proceed  to  assess  Compensation. 

By  statute  11  Geo.  IV.  c.  Ixx.,  the  Hungerford  Market  Company  were  [327] 
empowered  to  purchase  certain  premises  for  the  purposes  of  the  Act, 
and  by  sect.  6  it  was  enacted  as  follows:  That  if  any  person  interested  in 
such  premises  shall,  for  twenty-one  days  next  after  notice  given  him  of  their 
being  required  for  the  purposes  of  the  Act,  refuse  to  treat,  or  not  agree,  for  the 
sale  thereof,  in  every  such  case  the  company  shall  cause  the  value  of,  and 
recompense  to  be  made  for,  such*  premises  to  be  inquired  of  by  a  jury;  and 
for  summoning  and  returning  such  jury  they  are  empowered  to  issue  their 
warrant  to  the  high  bailiff  of  Westminster,  who  is  required  to  impannel, 
summon,  and  return  such  jury,  and  is  empowered  to  swear  twelve,  and  to  ex- 
amine witnoKses  before  them,  &c. ;  and  they  shall  assess  the  damages  and 
recompense,  &c. : 

Held^  that  the  company,  having  given  such  notice  to  an  occupier,  could  not 
withdraw  from  it,  though  they  offered  to  pay  all  reasonable  costs  incurred  by 
him  in  consequence;  but  that  the  Act  obliged  them,  on  his  demand,  to  issue 
their  waiTant  to  the  high  bailiff  for  summoning  a  jury.  And  the  Court 
granted  a  mandamw  to  compel  them  so  to  do. 

A  rule  nui  had  been  obtained  for  a  mandamus  %o  the  company 
to  issue  their  warrant  (pursuant  to  the  statute  11  Geo.  IV.  c. 
Ixx.)  for  summoning  a  jury  to  assess  damages  and  compensation 
to  Elizabeth  Davies  for  her  interest  in  the  Ship  public-house. 
The  affidavits  in  support  of  the  rule  stated,  that  the  said  E.  Davies 
was  possessed  of  the  premises  in  question,  under  a  lease  for 
twenty-four  years  from  September,  1822,  and  that,  after  some  cor- 
respondence respecting  a  proposed  purchase  of  them  by  the  com- 
pany (in  which  the  parties  did  not  agree  as  to  the  steps  to  be 
taken  with  respect  to  a  valuation),  she  received  from  their  clerk 
a  notice  (stated  to  be  given  in  pursuance  of  sect  6  of  the  above- 
mentioned  Act)  to  the  following  effect :  "  That  the  messuage  or 
tenement  called,"  &c.  (describing  it),  "and  mentioned  and  con- 
tained in  the  schedule  to  the  said  Act,  is  required  for  the  purposes 
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of  the  said  Act,  and  that  it  is  the  intention  of  the  company  of 
proprietors  duly  constituted  by  the  said  Act,  to  contract  for  the 
purchase   of  all   subsisting  leases,  terms,    estates,  and  interests 

therein,  and  that  in  case  you  shall  not  within  the  space  of 
[*  328]  *  twenty-one  days  from  the  date  hereof,  treat,   contract, 

and  agree  with  the  said  company  for  the  sale  of  the  said 
premises,  and  all  subsisting  leases,  &c.,  therein,  it  is  the  inten- 
tion of  the  said  company  forthwith,  after  the  expiration  of  twenty- 
one  days,  to  issue  their  precept  to  the  high  bailiff  of  the  city  and 
liberty  of  Westminster  to  summon  and  impannel  a  jury  for  the 
purpose  of  inquiring  into  and  assessing  the  damages  and  recom- 
pense to  be  given  for  and  in  respect  of  the  said  premises,  and  all 
interests  therein,  according  to  the  provisions  of  the  said  Act 
Dated  this  25th  day  of  February,  1832. "  A  similar  notice  was 
given  to  Mrs.  Drake,  the  owner  of  the  freehold.  It  was  further 
stated,  that  in  the  expectation  that  these  notices  would  be  acted 
upon,  Mrs.  Davies  reduced  the  stocl^  upon  her  premises,  and  had 
ever  since  the  notice  been  ready  and  willing  to  give  up  possession 
to  the  company,  on  receiving  a  reasonable  compensation ;  and  that 
the  premises  had  been  surveyed  and  valued  on  her  behalf,  and 
preparations  made  to  support  her  claim  before  a  jury:  that  a 
request  being  made  on  her  behalf  on  the  17th  of  April,  by  S.  T. 
Bull,  her  surveyor,  to  know  when  the  case  woidd  be  submitted  to 
a  jury,  the  company's  clerk,  on  the  2nd  of  May,  returned  the  fol- 
lowing answer :  "  Sir,  —  I  am  desired  by  the  Court  of  directors 
to  acknowledge  the  receipt  of  your  letter  of  the  17th  of  April, 
and  to  remind  you  that  you  have  been  informed  that  the  premises 
of  Mrs.  Davies  are  not  wanted.  I  am,  sir,  &c. "  It  was  further 
alleged,  that  the  premises  had  been  much  lessened  in  value  by 
the  company's  works.  On  behalf  of  the  company  it  was  stated 
that  on  the  3rd  of  April  their  attorney  conferred  with  the  attorney 

of  Mrs.  Drake,  and  not  being  able  to  agree  with  him  upon 
[*  329]  terms,  declined  the  premises,  and  paid  *  his  bill  of  costs ; 

that  he  informed  Mr.  S.  T.  Bull  of  this  shortly  after  the 
3rd  of  April ;  and  that  he  was  not  apprised,  till  the  6th  of  June 
following,  that  the  attorney  for  Mrs.  Drake  did  not  also  act  for 
Mrs.  Davies :  that  on  the  said  6th  of  June,  H.  W.  Bull,  as  attor- 
ney for  Mrs.  Davies,  gave  him  notice,  that  he.  Bull,  would  attend 
the  Court  of  the  company  on  the  following  day,  to  know  what 
course  they  meant  to  pursue :  that  H.  W.  Bull  accordingly  had  an 
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interview  with  the  company  on  the  7th,  and  that  on  the  8th,  the 
deponent,  the  company's  attorney,  by  their  direction,  wrote  to 
him  as  follows :  **  Sir,  —  I  am  desired  by  the  board  of  directors 
to  inform  you  that  as  the  sum  asked  for  the  purchase  of  the  free- 
hold of  the  Ship  public-house,  and  Mrs.  Davies's  interest  therein, 
so  greatly  exceeds  the  sum  the  company  had  reason  to  expect, 
they  declined  the  purchase  altogether,  of  which  your  client  was 
informed  on  the  3rd  of  April  last  The  company,  however,  are 
willing,  and  I  hereby  offer,  on  their  behalf,  to  pay  any  necessary 
and  reasonable  expense  your  client  may  have  incurred  in  conse- 
quence of  the  notice  of  the  25th  of  February  last. ' 

Sir  James  Scarlett  now  showed  cause. — Under  the  circumstances 
disclosed  by  the  afl&davits,  the  company  were  not  bound  to  take 
these  premises.  [He  then  commented  upon  the  facts  sworn  to, 
and  the  correspondence.]  The  sixth  section  of  the  Act^ 
enables  the  *  company,  if  the  owners  of  messuages,  &o. ,  [*  330] 
after  twenty-one  days'  notice,  will  not  treat  with  them  for 
the  sale  of  such  premises,  to  have  a  jury  summoned,  who  shall 
assess  the  compensation :  but  the  clause  is  not  so  worded  as  to  be 

1  Bj  which  it  is  enacted,  that  if  any  requiring  him  to  impannel,  summon,  and 
person  interested  in,  or  having  or  claiming  return  an  indifferent  jury  of  twenty-fonr 
power  to  seU,  the  messuages,  &c,  in  the  persons,"  &c. ;  and  the  high  bailiff  is  re- 
first  schedule  to  the  Act  described,  or  any  quired  to  impannel,  summon,  and  return 
part  thereof,  shall,  for  the  space  of  twenty-  such  number,  out  of  whom  he  is  empowered 
one  days  next  after  notice  in  writing,  to  swear  twelve  to  be  the  jury  for  the  pui^ 
signed  by  the  clerk  of  the  company,  shall  poses  aforesaid,  &c. ;  he  is  further  em- 
have  been  given  to  him  (as  is  there  speci-  powered  and  required  to  summon  witnesses 
fied)  of  such  messuages,  &c,  being  re-  and  examine  them  on  oath  before  the  said 
quired  for  the  purposes  of  the  Act,  neglect  jury ;  and  he  shall  cause  the  jury  to  view 
or  refuse  to  treat  and  agree,  or  shall  not  the  places  in  question  if  necessary,  and  use 
agree,  for  the  sale  of  the  said  premises,  or  all  lawful  ways  and  means  for  his  own  and 
shaU  be  prevented  by  absence  or  disability,  the  jury's  information,  as  he  shall  think 
or  cannot  be  found  or  known,  or  shall  not  fit ;  "  and  the  said  jury  shaU  assess  the 
produce  a  clear  title,  "  then  and  in  every  damages  and  recompense  to  be  given  for 
such  case  the  said  company  or  their  sue-  the  messuages,  &c.,  to  the  respective 
cessors  shall  cause  the  value  and  recom-  owner  or  owners  and  occupier  or  occupiers 
pense  to  be  made  for  such  messuages,  thereof,  according  to  his,  her,  or  their  re- 
wharfs,  lands,  or  hereditaments,  to  be  in-  spective  interests  therein,  and  shall  give 
quired  into  and  ascertained  by  a  jury  of  in  their  verdict  thereupon ; "  and  after 
twelve  indifferent  men  of  the  said  city  of  such  inquiry  and  verdict  the  high  bailiff 
WestDunster;  and  for  the  summoning  and  "  shall  thereupon  order,  adjudge,  and  de- 
returning  such  jury  the  said  company  and  termine  the  sum  ur  sums  of  money  so 
their  successors  are  hereby  empowered  assessed  by  the  said  jury  to  be  paid  for 
from  time  to  time  to  issue  a  warrant  under  the  said  messuages,  wharfs,  lands,  or  here- 
their  common  seal  to  the  high  bailiff  of  ditaments,  or  any  interest  therein,  ac- 
the  said  city  and  liberty  of  Westminster,  cording  to  such  verdict  or  inquisition  of 
or  his  deputy^  thereby  commanding  and  the  said  jury." 
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at  all  events  compulsory  on  the  company.  Although  they  may 
have  given  notice,  there  is  a  locus  posnitejitice,  and  here  it  is  not 
unreasonable  that  the  company  should  claim  it  Their  notice 
was  given  on  the  25th  of  February ;  the  written  answer  of  their 
clerk  to  Mrs.  Davies's  surveyor  was  sent  in  the  beginning  of 
May ;  and  they  have  offered  to  pay  all  reasonable  expenses  incurred 

by  Mrs.  Davies  in  consequence  of  the  notice. 
[*  331]  *  Kelly  and  Channel!,  contra.  —  The  notice  binds  the  com- 
pany as  well  as  the  individual,  otherwise  great  injustice 
would  be  done.  The  first  sections  of  the  Act  give  particular  facili- 
ties to  the  company  in  treating  for,  and  taking  conveyances  of, 
certain  premises  which  are  described  in  a  schedule :  and  until  the 
expiration  of  three  years  from  the  29th  of  September,  1830  (sect 
4),  they  may  compel  the  owners  of  such  premises  to  sell  them ;  for 
by  sect  6  they  may,  without  any  other  treaty,  at  once  give  notice 
to  the  occupiers  of  such  premises  that  the  same  are  required  for 
the  purposes  of  the  Act,  and  if  the  parties  do  not,  within  twenty- 
one  days  after  such  notice,  agree  with  the  company  upon  terms  of 
sale,  a  warrant  is  to  issue  for  summoning  a  jury  to  assess  com- 
pensation, whose  verdict,  by  sect  7,  is  to  be  final.  Everything 
here,  as  respects  the  tenant,  is  done  in  invitum.  It  is  at  the 
option  of  the  company  to  give  notice  or  not  In  the  present  case 
notice  is  given :  the  tenant  begins  selling  oflf  his  stock,  employs 
a  surveyor,  and  incurs  other  expenses:  and  it  is  now  said,  that 
after  this  has  taken  place,  the  company  may  turn  round  and 
renounce  the  premises.  The  Court  would  not  hold  that  the  Legis- 
lature had  intended  to  give  such  a  power,  unless  the  words  of  the 
Act  were  too  strong  to  leave  a  doubt  But  here  the  language  is 
imperative ;  that  if  an  agreement  be  not  come  to  after  notice,  "  in 
every  such  case  the  company  shall  cause  the  value  and  recompense 
to  be  inquired  into  and  ascertained  by  a  jury. '  Under  this  Act 
the  company  obtain  the  whole  benefit  of  a  contract  for  the  sale 
and  purchase  of  the  premises  (on  terms  to  be  afterwards  ascer- 
tained), by  merely  giving  notice  to  the  owner  and  occupier.  Can 
it  be  said  that  they  shall  also  be  at  liberty  to  withdraw 
[*  332]  from  such  contract  at  *  their  own  pleasure  ?  And  if  so, 
may  not  this  be  done  at  any  time  before  the  jury  have 
given  their  verdict,  or  even  before  the  high  bailiff  has  made  his 
adjudication  in  pursuance  of  it?  If  the  notice  has  the  efifect  of  a 
contract,  it  can  only  be  rescinded  by  both  parties. 
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Denman,  Ch.  J. — The  parties  forming  the  company  have  obtained 
an  Act  of  Parliament,  giving  them  great  privileges  in  the  pur- 
chasing of  certain  property.  There  is  no  power  reserved  to  them 
of  countermanding  a  notice  once  given,  in  case  of  disagreement  as 
to  terms,  "but  they  may  summon  a  jury  to  ascertain  them ;  that  is 
their  protection  in  case  of  an  exorbitant  demand.  If  they  are  not 
bound  by  their  notice,  it  follows  that,  after  giving  it,  they  are 
free,  during  the  long  period  of  three  years  (allowed  by  the  fourth 
section  of  the  Act),  to  take  the  property  or  not,  at  their  discretion, 
and  the  owner  is  at  their  mercy  during  that  time.  I  cannot  think 
that  the  Legislature  so  intended.  The  rule  must  therefore  be 
made  absolute,  and  the  company  must  go  to  a  jury,  which  is  the 
security  they  have  provided  for  themselves  by  this  Act. 

Parke,  J.  —  I  am  of  the  same  opinion.  The  company  are  not 
bound  to  purchase  the  property  mentioned  in  the  schedule,  but  the 
question  is,  at  what  period  they  shall  be  said  to  have  exercised 
their  option.  Now,  I  think,  that  is  done  when  they  have  given 
notice,  and  that,  according  to  reason  and  good  sense,  such  notice 
ought  to  be  as  binding  on  them  as  on  the  owner  or  occupier.  And 
this  construction,  which  I  should  be  disposed  to  put  independently 
of  express  words  in  the  statute,  is  supported  by  the  language  of 
sect  6,  which  enacts,  that  if  the  owners  or  occupiers  shall 
not,  *  for  the  space  of  twenty-one  days  after  notice,  have  [*  333] 
agreed  upon  terms  of  sale,  the  company  *  shall  cause  the 
value  and  recompense  to  be  inquired  into  by  a  jury, "  &c.  This 
Court  came  to  a  similar  conclusion  in  a  late  case  of  Bex  v. 
The  Commissioners  for  Improving  Market  Street  Manchester  (4  B. 
&  Ad.  333  n).  The  language  of  the  statute  there  was  different, 
and  I  believe  there  were  no  compulsory  words,  but  the  Court 
thought,  from  the  general  purview  of  the  Act,  that  the  commis- 
sioners were  to  be  considered  as  having  exercised  their  option  when 
they  gave  notice  of  taking  the  premises,  and  that  they  could  not 
withdraw  from  it  The  case  has  not  been  reported,  but,  I  believe, 
would  be  found  to  bear  upon  the  present 

Taunton,  J. — I  am  of  the  same  opinion.  If  the  notice  could 
be  countermanded,  the  company  may  state  what  they  consider  as 
a  countermand  in  their  return  to  the  mandamus 

Patteson,  J.,  concurred.  Rvle  absolute. 
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Eeg.  v.  London  and  South  Western  Bailway  Company. 

12  Qneen'8  Bench,  775-785  (s.  c.  17  L.  J.  Q.  B.  326 ;  12  Jar.  973). 

Lands  Clauses  Consolidation  Act,  —  Notice  to  treat  for  Part,  —  Counter-notice 
to  take  the  Whole,  —  No  Contract, 

[775]  Under  the  Lands  Clauses  Consolidation  Act,  8  and  9  Yict.  c.  18,  if 
the  promoters  of  an  undertaking  demand  a  compulsory  sale  of  premises 
by  authority  of  the  statute,  the  owner,  by  sect.  92,  may  refuse  to  sell  less 
than  the  whole ;  but  if  they  have  given  notice  of  requiring  a  part,  the  owner 
cannot,  by  reason  of  such  notice,  require  that  the  whole  be  taken;  and  the  pro* 
moters,  on  his  refusal  to  sell  part,  may  abandon  the  purchase. 

Mandamus  to  the  above-named  company.  "  Whereas,  since  the 
passing  and  coming  into  operation  of  The  London  and  South 
Western  Railway  Metropolitan   Extensions  Act  (8  &  9  Vict  c. 

clxv.,  local  and  personal,  public),  1845,  we  have  been 
[*  776]  given  to  understand, "  &c. ,  "  that  John  Henry  Coward  *  and 

Ellis  Cancel] or,  starch  manufacturers,  have  been  for 
several  years  past,  and  were  at  the  date  and  at  the  time  of  the 
giving  of  the  notice  next  hereinafter  mentioned,  sent  and  given  by 
you, "  &c. ,  **  and  now  are,  the  lessees  of  a  certain  manufactory  and 
premises  situate  in  or  near  to,"  &c.,  **  in  the  county  of  Surrey, 
commonly  known  by  the  name  and  style  of  The  lAmbeth  Starch 
]tf anufactory,  under  a  certain  lease  bearing  date, "  &c. ,  "  and  that 
the  said  J.  H.  C.  and  R  C.  had,  together  with  one  Thomas  Bailey 
Illidge,  for  some  years  past  and  at  the  date  and  the  giving  of  the 
notice  aforesaid,  carried  on,  and  still  do  occupy,  the  said  manu- 
factory, and  carry  on  in  the  same  the  trade  of  starch  manufacture 
as  copartners  therein,  and  have  a  joint  interest  therein  and  in  the 
said  manufactory  and  premises :  And  whereas  we  have  also  been 
given  to  understand, "  &c. ,  "  that  you,  the  said  company,  being 
the  promoters,  according  to  The  I^ands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict  c.  18),  of  the  undertaking  mentioned  in  the 
said  first-mentioned  Act  of  Parliament,  required  to  purchase  and 
take  the  lands  and  premises  hereinafter  mentioned,  and  which  you 
are  authorised  to  purchase  and  take  by  the  statute  in  that  case, " 
&c. ;  "  and  that  you,  upon,"  &c.  (14th  May,  1846),  "gave  notice 
thereof  to  the  said  J.  H.  C.  and  E  C. ,  and  all  other  persons  whom 
it  might  concern ;  and  that  you  by  such  notice  did  demand  from 
them  the  particulars  of  their  estate  and  interest  in  such  lands  and 
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premises,  and  of  the  claims  made  by  them  in  respect  thereof ;  and 
which  notice  also  stated  the  particulars  of  the  said  lands  and 
premises,  and  had  annexed  thereto  a  plan  of  the  said 
lands  and  premises ;  and  that  you,  the  *  said  company,  [*  777] 
were  willing  to  treat  for  the  purchase  of  the  said  lands 
and  premises,  and  as  to  the  compensation  to  be  made  to  the  said 
parties,  to  whom  such  notice  was  so  given  as  aforesaid,  for  the 
damage  that  might  be  sustained  by  them  by  reason  of  the  execu- 
tion of  the  said  works  mentioned  in  the  said  first-mentioned 
statute :  And  whereas  we  are  also  given  to  understand, "  &c. ,  "  that 
the  said  lands  and  premises  mentioned  in  the  said  notice,  and 
which  you  required  by  such  notice  to  purchase  and  take,  were  a 
part  only  of  the  said  manufactory  and  premises  known  by  the 
name  and  style  of  The  Lambeth  Starch  Manufactory ;  and  that  the 
said  J.  H.  C.  and  K  C.  and  T.  B.  I.  were  willing  and  able  and 
ready  to  sell  and  convey  to  you  their  estate  and  interest  in  the 
whole  of  the  same  manufactory  and  premises  known  by  the  name, " 
&c. ;  "  whereof  you,  within  twenty-one  days  after  the  service  of 
the  said  notice,  to  wit,  on,"  &c.  (4th  June,  1846),  "had  notice 
that  they  then  required  you  to  purchase  and  take  their  said  estate 
and  interest  in  the  whole  of  the  said  manufactory  and  premises 
known  by  the  name, "  &c. ,  **  as  you  were  by  law  then  bound  to  do : 
And  you  and  the  said  J.  H.  C.  and  R  C.  and  T.  B.  I.  did  not 
then,  and  have  not,  although  more  than  a  reasonable  and  proper 
time  for  this  purpose  has  long  since  elapsed,  as  yet  agreed  as  to 
the  amount  of  purchase  money,  compensation,  and  damage  to  which 
they  are  by  law  entitled  by  force  of  the  statute, "  &c.  ;  "  and  by 
reason  of  the  premises  the  same  has  always  been  and  still  is  in 
dispute :  "  The  writ  then  stated  that  the  purchase  money,  compen- 
sation, and  damage  claimed  exceeded  £50,  and  amounted  to  £8000 
purchase  money,  and  £35,000  damage  by  the  execution 
of  the  works;  that  J.  H.  C,  *£.  G,  and  T.  B.  I.  had  [*778] 
thereupon  required  the  company  to  issue  their  warrant 
according  to  the  statute,  to  summon  a  special  jury  to  try  the  said 
question  of  disputed  compensation,  and  that  the  Company  had 
neglected  and  refused  for  an  unreasonable  time  so  to  do :  And  it 
commanded  the  company  to  issue  their  warrant  to  the  sheriff  to 
nominate  and  summon  such  jury  in  manner  directed  by  the  Lands 
Clauses  Act  for  the  purpose  of  assessing  the  purchase  money,  com- 
pensation and  damage  to  which  the  prosecutors  were  entitled  under 
▼OL.  xxu.  — 13 
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the  statute  "  in  respect  of  their  said  estate  and  interest,  as  well  in 
the  said  lands  and  premises  mentioned  in  the  said  notice  as  in  the 
remaining  part  of  the  said  manufactory  and  premises  known  hy 
the  name  and  style  of  The  Lambeth  Starch  Manufactory : '  or  that 
they  should  show  cause,  &c. 

The  defendants  made  a  return,  alleging,  among  other  things, 
that  the  premises  which  they  had  been  required  to  take  consisted 
of  a  dwelling  house  with  oflBces,  a  counting-house,  cart  sheds,  &a, 
gardens,  a  green-house,  premises  which  had  been  piggeries,  &a, 
together  with  a  building  of  one  story  used  in  the  manufacture  of 
starch,  with  a  mill  or  engine-house  and  drying-room  and  ware- 
houses attached  thereto;  and  statements,  not  now  material,  were 
added,  to  show  that  some  of  the  enumerated  premises  were  not 
valuable  and  were  not,  in  fact,  part  of  the  starch  manufactory. 
The  return  further  stated  that  the  company  gave  notice  of  purchas- 
ing and  taking  the  messuages,  lands,  and  hereditaments  described 
in  a  schedule  to  the  notice  as  "  so  much  of  the  ground,  stabling, 
coach-house,  factory,  and  sheds  as  are  coloured  red  on  the  plan 
hereunto  annexed : "  but  that  the  prosecutors,  by  their 
[*  779]  notice  of  claim  transmitted  *  in  answer,  proposed  to  sell 
not  only  the  premises  coloured  red,  but  all  their  premises 
as  shown  in  the  plan,  to  which  they  referred  in  detail ;  describing 
the  premises  as  "  leasehold  under  Thomas  Lett, "  &c. ,  "  for  the 
term  of  fourteen  years  from  the  24th  day  of  June,  1833 : '  and  they 
claimed  the  amount  of  purchase  money  and  compensation  stated 
in  the  writ :  Whereupon  the  company  "  did  wholly  abandon  and  give 
up  all  intention  of  purchasing  the  estate,"  &c.,  of  the  prosecutors 
in  the  premises;  and  they  had  ever  since  been  in  the  peaceable  and 
undiHturbed  possession  of  the  whole,  and  would  remain  undisturbed 
by  the  company  until  the  expiration  of  their  interest 

The  prosecutors  pleaded  to  the  return,  taking  issue,  to  the 
(jountry,  on  a  part  not  above  set  forth,^  and  demurring  specially 
to  the  residue.  The  defendants  joined  in  demurrer,  and  demurred 
MiK^r^ially  to  that  part  of  the  plea  which  concluded  to  the  country. 
11 K^  judgment  of  the  Court  makes  any  further  statement  of  the 
idrndinK"  unnecessary. 

Tho  caHO  was  argued  last  Hilary  Term.^ 

1  Hnfl  p.  108. /HW/.  ^,     ,     « 

i  .Irtinmry  19th.     Before  Lord  Dbnman,  Ch.  J.,  Pattesoh,  CoLEEnwE,  and 

WjiJMTMAH,  JJ. 


I 
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Martin,  for  the  Crown. —  The  question  as  to  the  mandamus  itself 
turns  on  statute  8  &  9  Vict  c.  18,  ss.  18  and  92.  The  defendants 
allege  that  the  writ  is  unwarranted,  because  they,  having  claimed 
part  only  of  the  premises,  are  not  bound  to  take  the  whole.  The 
clauses  providing  for  the  purchase  of  lands  otherwise  than  by 
agreement  must  be  interpreted  favourably  to  private  persons,  and 
strictly  as  against  the  company,  who  are  exercising  a 
general  power  for  their  own  pecuniary  *  benefit  The  [*780] 
company,  when  they  gave  their  notice,  made  an  option 
which  was  conclusive  upon  themselves;  Sex  v.  The  Hungerford 
Market  Company,  4  B.  &  Ad.  327  (p.  187,  ante) :  they  must  take 
all  that  they  have  given  notice  of  taking ;  Stone  v.  The  Commer- 
cud  EaUway  Company y  4  Myl.  &  Cr.  122 :  and  they  must,  in 
that  respect,  abide  by  such  terms  as  the  Act  annexes  to  the  notice 
they  have  given.  Lord  Cottenham,  C.  ,  says,  in  Salmon  v.  Ran- 
dal, 3  Myl.  &  Cr.  439,  449 :  "  The  parties,  I  conceive,  are  put 
into  the  situation  of  vendor  and  purchaser  by  the  notice ;  and  like 
every  other  vendor  and  purchaser,  they  must  of  course  complete 
their  purchase,  according  to  the  provisions,  not  of  the  contract, 
but  of  those  arrangements  which  the  Act  of  Parliament  has  sub- 
stituted in  lieu  of  the  contract,  in  a  case  where  no  contract  can 
take  place."  Sect  85  enables  the  promoters  of  undertakings  to 
take  the  land  required  without  waiting  for  an  agreement,  award, 
or  verdict :  and  there  are  other  clauses  bearing  very  rigorously  on 
landowners.  Promoters  also  ought  to  be  bound  with  great  strict- 
ness. By  their  notice,  independently  of  any  further  proceedings, 
they,  as  Lord  Cottenham  points  out  in  the  case  last  cited  (p. 
450),  at  once  acquire  an  interest  in  the  premises  under  the  Act  of 
Parliament,  as  purchasers;  and  the  terms  (as  to  what  shall  be 
taken)  are  fixed  by  sect  92,  which  enacts  that  no  person  shall  be 
required  to  sell  or  convey  a  part  only,  if  willing  and  able  to  sell 
and  convey  the  whole.  The  operation  of  a  notice  being  final,  it 
must  be  taken  that  the  promoters,  when  they  served  it,  had  ascer- 
tained whether  the  subject-matter  of  notice  was  part  or  the  whole, 
and  how  far  it  would  be  convenient  to  take  the  whole.  At  any 
rate,  there  should  be  a  peremptory  mandamus  to  have 
compensation  *  assessed  for  part.  (The  arguments  on  other  [*  781] 
points  are  omitted,  the  judgment  not  having  turned  upon 
them.) 

Hill,  contrtb.  —  The  object  of  the  clauses  relating  to  purchase 
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otherwise  than  by  agreement  was  to  put  parties,  forced  to  sell,  in 
the  same  situation  as  those  who  sold  by  contract  before  the  com- 
pulsory power  accrued.  If  the  company  here  had  given  no  notice, 
and  had  entered  into  contract  for  purchasing  only  a  part,  they 
clearly  would  not  have  been  obliged  to  purchase  the  whole ;  the 
vendors  would  not  have  been  bound  to  sell  the  whole ;  the  rights 
and  claims  would  have  been  reciprocal.  And  this  state  of  things 
is  not  altered  by  the  statute.  What  the  promoters  give  notice  of 
taking,  they  are  bound  to  take,  and  the  landowner  to  give :  the 
Act  does  not  oblige  them  to  take  more  than  it  obliges  him  to  give : 
the  parties  are  bound  alike,  as  in  the  case  of  contract  Sect  92 
merely  exempts  the  owner  from  the  necessity  of  selling,  if  the 
promoters  will  not  accept  all :  and,  where  they  have  no  power  to 
compel,  no  compulsion  is  placed  upon  them.  In  none  of  the 
decided  cases  have  companies  been  held  bound  to  purchase  that  of 
which  they  could  not  enforce  the  sale.  The  interest  for  which  the 
owner  is  to  claim  must  be  exactly  that  for  which  the  notice  binds : 
this  principle  is  recognised  by  Lord  Cottenham,  C,  in  Stone  v. 
The  Commercial  Railway  Company,  4  Myl.  &  Cr.  122,  125,  6: 
and,  if  the  landowners  will  not  give  effect  to  the  notice,  they 
remain  in  the  same  situation  as  if  none  had  been  given.  Seg. 
V.  The  London  and  Southampton  Railway  Company,  10  A.  &  K 

3.  The  case  of  Reg.  v.  The  London  and  Oreenwich  Rail- 
[*782]  way  Company,  *3  Q.    B.   166,^  bears  some  resemblance 

to  the  present,  and  is  in  favour  of  the  defendants  ( Walker 
V.  The  London  and  Blachwall  Railway  Company,  3  Q.  B.  744, 
was  also  mentioned,  but  admitted  to  have  no  material  bearing  on 
this  case).  No  argument  can  be  founded  on  sect  85,  which  only 
enables  the  promoters  to  take  possession  on  lodging  a  fair  amount 
for  value  or  compensation  if  the  lands  are  taken  before  there  can 
be  an  agreement,  verdict,  or  award.  The  principle  relied  upon  as 
governing  the  construction  of  statutes  obtained  by  particular  com- 
panies will  not  apply  to  the  Lands  Clauses  Consolidation  Act, 
which  is  public  and  general.  The  Court  cannot  now  grant  a 
peremptory  mandamus  as  to  part  of  these  premises ;  and  it  does  not 
appear  by  the  writ  that  the  company  gave  notice  of  taking  (as  is  said 
in  sect  92)  "  a  part "  "  of  any  house  or  other  building  or  manu- 
factory ; "  or  that  the  prosecutors  ever  required  them,  or  that  the 
company  ever  refused,  to  take  a  part  of  the  premises  in  question. 

^  HUl  referred  to  the  judgment  of  Pattbsoh,  J. 
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Martin,  in  reply.  —  Beg.  v.  The  London  and  Greenvnch  Bail- 
way  Company,  3  Q.  B.  166,  was  decided  on  grounds  which  do 
not  exist  here.  [Wightman,  J.  —  The  argument  here  is  that,  if 
you  dissent  from  what  the  company  propose,  and  offer  something 
else,  they  are  not  bound.  ]  The  effect  of  sect.  92  does  not  depend 
upon  consent  or  dissent  [Patteson,  J.  —  Mr.  Hill  says  that  thefe 
is  no  contract  till  you  assent  to  give  either  part  or  the  whole.]  It 
is  not  a  case  of  contract,  but  of  purchase  "*  otherwise  than  by 
agreement '  (statute  8  &  9  Vict  c.  18 :  heading  of  the  series  of 
clauses  beginning  with  sect  16).  By  the  giving  of  notice, 
the  *  company  acquired  an  absolute  power  to  take,  and  [*783] 
were  bound  to  take  as  sect  92  prescribes :  a  part  had  be- 
come theirs ;  and  they  could  not  decline  accepting  the  whole. 

Cut.  adv.  wit. 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court : 
This  was  a  mandamus  to  issue  a  precept  for  summoning  a  jury 
to  assess  compensation  for  a  starch  manufactory  and  premises,  and 
for  damage  thereto  done ;  of  which  premises  the  defendants  had 
given  notice,  on  the  14th  May,  1846,  of  their  demanding  to  pur- 
chase a  part ;  but  the  prosecutors  gave  the  defendants  notice  that 
they  required  them  to  purchase  the  whola 

The  return  was:  That  the  undertaking  is  highly  beneficial  to 
the  public,  and  will  cost  half  a  million  of  pounds  to  the  defend- 
ants. This  is  perfectly  immaterial.  That  the  prosecutors  hold 
under  a  lease  which  will  expire  June  24th,  1847 :  That  the  prose- 
cutors, at  the  time  of  notice,  had  no  greater  estate  than  as  tenants 
from  year  to  year :  That  the  premises  comprise,  not  only  a  place 
of  business,  but  two  gardens,  said  to  be  unused,  and  a  greenhouse 
and  two  piggeries  extremely  dilapidated  and  not  necessary  for 
carrying  on  the  manufacture ;  which  also  appears  irrelevant  to  the 
question.  That  the  defendants'  notice  of  14th  May,  1846,  gave 
notice  of  purchasing  the  property  under  the  following  description : 
'  So  much  of  the  ground,  stabling,  coach-house,  factory,  and  sheds 
as  are  coloured  red  in  the  plan  hereunto  annexed :  "  but  that  the 
prosecutors  preferred  their  claim,  not  only  for  that  part,  but  for 
the  whole  within  the  boundary  line  in  the  plan,  and  required 
£8000  for  the  purchase  money,  and  £35,000  for  the  dam- 
age, *  otherwise  that  a  jury  should  be  summoned  :  none  of  [*  784] 
which  particulars,  beyond  the  defendants'  wish  to  pur- 
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chase  a  part,  and  the  prosecutors'  that  they  should  purchase  all, 
appear  important. 

That,  thereupon,  the  defendants  abandoned  their  intention  of 
purchasing  (not  saying  how  or  when,  or  that  they  gave  the  prose- 
cutors notice  of  abandonment);  and  the  prosecutors  remain  in 
peaceable  possession  for  the  remainder  of  their  term;  therefore 
they  cannot  and  ought  not  to  issue  warrant,  &c. 

To  that  part  of  the  return  in  which  the  defendants  aver  that  the 
prosecutors  had  no  greater  interest  than  as  tenants  from  year  to 
year,  the  defendants  plead,  denying  it  in  the  same  terms,  and  put 
themselves  upon  the  country;  and  to  the  residue  of  the  return 
they  demur  for  several  causes.  1.  That  the  description  given  by 
the  prosecutors  of  the  premises  is  an  ai^umentative  traverse  of 
their  being  all  one  whole  manufactory.  2.  For  some  of  the 
objections  above  mentioned  to  their  allegation  of  abandonment. 
The  prosecutors  join  in  demurrer,  and  in  their  turn  demur  to  the 
plea  as  raising  an  immaterial  issue. 

In  addition  to  all  these  points,  the  writ  was  objected  to  as  bad, 
because  it  claims  assessment  for  the  value  of  the  entire  premises, 
when  the  company  has  required  a  part  only. 

Tlie  claim  is  founded  on  the  Lands  Clauses  Consolidation  Act 
But,  on  examination  of  the  sections  which  were  supposed  to  give 
this  right,  namely,  the  18th  and  92nd,  there  is  not  the  smallest 
pretence  for  an  argument  to  that  effect  Sect  18  gives  direc* 
tions  as  to  the  notice  to  be  given  by  the  company  requiring  lands, 
and  provides  that  *^  every  such  notice  shall  state  the  par* 
[*  785]  ticulars  of  the  lands  so  required,  and  that  the  *  promoters 
of  the  undertaking  are  willing  to  treat  for  the  purchase 
thereof,  and  as  to  the  compensation  to  be  made  to  all  parties  for 
the  damage  that  may  be  sustained  by  them  by  reason  of  the  exe- 
cution of  the  works."  This  has  been  done,  as  appears  by  the 
writ  itself:  and,  assuming  for  the  sake  of  the  argument  that  the 
prosecutors'  premises  are  one  entire  manufactory,  the  notice 
requires  only  a  part 

The  other  section,  92,  enacts,  ^  That  no  party  shall  at  any  time 
be  required  to  sell  or  convey  to  the  promoters  of  the  undertaking 
a  part  only  of  any  house  or  other  building  or  manufactory,  if  such 
party  be  willing  and  able  to  sell  and  convey  the  whole  thereof. ' 
The  writ  states  that  the  prosecutors  were  willing  and  able  to  sell 
and  convey  the  whole,  and  gave  notice  and  required  the  company 
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to  take  the  whole.  Now  the  92nd  section,  though  it  protects  the 
owners  from  being  obliged  to  sell  a  part,  does  not  contain  any 
words  making  it  obligatory  on  the  company,  who  only  want  a 
part,  to  take  the  whole,  as  some  other  Acts  of  Parliament  do;  and 
therefore  the  writ,  which  is  founded  entirely  on  such  a  supposed 
obligation  on  the  part  of  the  company,  manifestly  cannot  be 
sustained. 

This  simple  point  decides  the  case  for  the  defendants,  and 
shows  that 'the  writ  must  be  quashed.  We  have  to  lament  the 
waste  of  time  that  has  ensued  from  the  obscurity  thrown  about 
the  case  by  the  superfluous  matter  foisted  into  the  record. 

The  learned  counsel  for  the  prosecution  contended,  as  a  last 
resource,  that  the  mandamus  might  go  for  a  part,  though  it  claims 
the  whole.  This  is  impossible,  for  that  reason ;  and  also  because 
no  claim  has  ever  been  made  in  respect  of  a  part 

Judgment  for  defendants, 

ENGLISH  NOTES. 

The  case  of  Rex  v.  Hungerford  Market  Co,  is  recognised  as  an 
established  and  binding  authority  in  Morgan  v.  Metropolitan  Railway 
Co.  (Ex.  Ch.  1868),  L.  R.  4  C.  P.  97,  38  L.  J.  C.  P.  87.  In  this  case 
there  was  a  section  of  the  special  Act  which  enacted  that  '^  the  com- 
pany, before  they  enter  upon  or  take  any  tenement  under  the  powers  of 
this  Act,  shall  give  six  months'  previous  notice  of  their  intention  to 
take  such  tenement  to  the  person  whose  name  shall  be  in  the  rate-book 
as  assessed  to  the  relief  of  the  poor  in  respect  of  such  tenement;  and 
delivery  of  such  notice  at  such  tenement  shall  be  deemed  sufficient  ser- 
vice thereof.*'  The  company  gave  a  six  months'  notice  under  this  sec- 
tion, but  did  not  give  a  notice  to  treat  in  accordance  with  the  18th 
section  of  the  Lands  Glauses  Consolidation  Act,  1845.  It  was  held  that 
the  notice  was  binding  on  the  company ;  and  a  mandamus  was  issued 
commanding  the  company  to  give  a  notice  to  treat  under  the  18th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act,  1845. 

The  notice  to  treat  is  not  an  exercise  of  the  powers  of  the  Act  "  in 
relation  to  the  compulsory  taking  of  land"  within  the  meaning  of  the 
16th  section  of  the  Lands  Glauses  Consolidation  Act,  1845 ;  and  there- 
fore may  be  served  at  a  time  when  the  whole  of  the  capital  has  not 
been  subscribed,  as  required  by  that  section,  before  the  powers  "in 
relation  to  the  compulsory  taking  of  land "  are  put  in  force.  And 
although  the  notice  is  served  before  it  has  become  lawful  to  exercise 
the  powers  in  relation  to  the  compulsory  purchase,  it  is  none  the  less 
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binding  on  the  company  so  as  to  entitle  the  landowner  to  a  mandamus 
against  the  company  to  issue  their  warrant  for  the  assessment  of  com- 
pensation. Guest  V.  Pools  and  Boumemxmth  Railway  Co.  (1870),  L. 
R.  5  C.  P.  653,  39  L.  J.  C.  P.  329,  22  L.  T.  589,  18  W.  R.  836,  cited 
and  followed  in  In  re  Uxbridge  and  Rickmansworth  Railway  Co.  (C. 
A.  1890),  43  Ch.  D.  536,  546,  563,  567,  59  L.  J.  Ch.  409. 

In  the  case  of  Tiverton  and  North  Devon  Railway  Co.  v.  Loosemore 
(H.  L.  1884),  9  App.  Cas.  480,  53  L.  J.  Ch.  812,  50  L.  T.  637,  32 
W.  R.  929,  the  special  Act  provided  that  the  powers  for^  compulsory 
purchase  of  laud  were  to  be  exercised  within  three  years  from  the  pass- 
ing of  the  Act;  and  after  five  years  from  the  passing  of  the  Act  the 
powers  granted  to  the  company  for  making  and  completing  the  rail- 
way, or  otherwise  in  relation  thereto,  were  to  cease  to  be  exercised  ex- 
cept as  to  so  much  as  should  be  then  completed.  The  company,  a  few 
days  before  the  expiry  of  the  three  years,  gave  a  landowner  notice  to 
treat  for  a  certain  parcel  of  land ;  and,  after  correspondence,  and  within 
a  few  days  of  the  expiry  of  the  five  years  they  took  possession,  having 
made  the  deposit  required  by  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845.  It  was  held  that  the  landowner  could  not, 
upon  the  expiry  of  the  time  limited  for  the  general  exercise  of  the 
powers,  obtain  an  injunction  against  the  company  continuing  in  pos- 
session, but  could  only  proceed  to  enforce  compensation  on  the  footing 
of  a  sale  under  the  Act. 


AMERICAN  NOTES. 

Mr.  I^wis,  in  his  books  on  Eminent  Domain,  s.  660,  in  commenting 
on  the  English  rule  that  a  company,  after  giving  notice  to  treat,  cannot  dis- 
continue proceedings,  says  that,  "  The  interests  of  the  individual  are  as  a  rule 
much  more  fully  protected,  as  against  the  exercise  of  the  eminent  domain 
power,  by  the  laws  of  England  than  by  the  constitution  and  laws  of  the 
United  States.*' 

Mr.  Randolph  says:  "  The  existence  and  extent  of  a  right  to  discontinue 
depend,  then,  upon  the  point  of  time  at  which  the  right  to  compensation 
vests.  The  English  rule  is  that  upon  service  of  a  notice  to  treat  upon  the 
property  owner,  the  promoters  are  liable  for  compensation,  unless  the  owner 
gives  a  counter-notice  demanding  that  the  whole  of  the  premises  shall  be 
taken  instead  of  the  part  described.  ... 

**  The  constitutional  and  statutory  provisions  in  respect  to  point  of  time  at 
which  property  is  taken,  and  the  right  to  compensation  vests,  are,  in  this 
country,  so  diverse  that  the  only  generalization  possible  is,  that  when  the 
point  has  been  passed,  the  proceedings  to  condemn  cannot  be  freely  discon- 
tinued, so  far  AS  the  rights  of  the  property  owner  are  concerned."  Eminent 
Domain,  s.  107. 

In  many  states  the  rule  is  that  it  is  the  acceptance  and  confirmation  of  the 
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report  of  the  commiasioners  that  fixes  the  rights  of  the  parties.  See  City 
Praying  for  Opening  0/  Streets,  20  Louisiana  Annual,  497 ;  Drath  ▼.  Bur' 
lington  Sf  Missouri  River  K,  Co.,  15  Nebraska,  807  ;  Clough  v.  Unity,  18  New 
Hampshire,  75  ;  Matter  of  Water  Commissioners  of  Jersey  City,  31  New  Jersey 
Law,  72  ;  Matter  of  Rhinebech  fr  Connecticut  R.  Co.,  67  New  York,  242; 
Mills  on  Eniineut  Domain,  2ud  ed.  s.  312. 

In  the  majority  of  states,  however,  the  rule  is  that  the  taking  is  not  com- 
plete until  there  has  been  payment  or  security  of  compensation,  or  until  the 
condemning  party  has  taken  possession.  Until  then  the  company  can  abandon 
the  proceedings  and  no  payment  of  compensation  will  be  necessary.  Hendrick 
T.  Johnson,  5  Porter  (Ala.),  208;  Bensley  v.  Mountain  Lake  Water  Co.,  13 
California,  306 ;  73  American  Decisions,  575  ;  Denver  (f  New  Orleans  R.  Co. 
▼.  Lambom,  8  Colorado,  380 ;  Schreiber  v.  Chicago  (p  Evanston  R.  Co,,  115 
Illinois,  340 ;  Gear  v.  Dubuque  fr  Sioux  City  R.  Co.,  20  Iowa,  523 ;  Cave  v. 
Cabnes,  3  A.  K.  Marshall  (Ky.),  36 ;  Mayor,  Sfc,  of  Baltimore  v.  Musgrave, 
48  Maryland,  272;  Hunt  v.  Whitney,  4  Metcalf  (Mass.),  603;  Williams  r. 
New  Orleans,  Mobile,  fi"  Texas  R.  Co.,  60  Mississippi,  689  ;  North  Missouri  R. 
Co.  Y.  Lackland,  25  Missouri,  515 ;  State  v.  Cincinnati  ff  Indiana  R.  Co.,  17 
Ohio  State,  103. 

YThere  the  right  to  discontinue  exists,  it  must  be  exercised  in  a  reasonable 
manner.  Thus  it  has  been  held  that  the  United  States  cannot  institute  pro- 
ceedings against  several  tracts  of  land  at  the  same  time,  in  order  that  the 
cheapest  may  be  finally  selected.  Darlington  v.  United  States,  82  Pennsyl- 
vania State,  382;  Randolph  on  Eminent  Domain,  s.  199. 

On  the  general  question  see,  further,  10  Am.  &  £ng.  Encyd.  of  Law,  2nd 
ed.  1102,  and  a  note  in  86  American  Decisions,  202. 

As  to  the  right  to  recover  for  damage  suffered  pending  proceedings  for 
condemnation  which  have  been  discontinued,  see  Randolph  on  Eminent 
Domain,  a.  199,  and  cases  cited. 


No.  20.  — MUNNS  v.  ISLE  OF  WIGHT  RAILWAY  COM- 

PANY. 

(1870.) 

No.  21.  —  ALLGOOD  v.   MERRYBENT  &  DARLINGTON 
RAILWAY  COMPANY. 

(1886.) 

RULE. 

The  unpaid  landowner  whose  lands  have  been  taken  by 
a  railway  company  under  the  powers  of  the  Lands  Clauses 
Consolidation  Act,  1845,  is  entitled,  like  an  ordinary  un- 
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paid  vendor,  to  a  decree  for  specific  performance,  and,  in 
default  of  payment,  to  a  sale ;  and  is  entitled  in  the  mean 
time  to  an  order  for  a  receiver.  And  where  the  company 
is  insolvent  and  the  property  unsaleable  the  Court  may 
order  an  injunction, 

Hnxms  v.  Isle  of  Wight  Bailway  Company. 

L.  R.  5  Ch.  414-420  (s.  c.  39  L.  J.  Ch.  522;  23  L.  T.  96 ;  18  W.  B.  781). 

[414]  Vendor  and  Purchaser.  —  Railway  Company.  —  Unpaid  Landoumer.  — 
Lien.  —  Receiver.  —  Injunction. 

A  person  who  had  sold  to  a  railway  company  some  land  over  which  the 
railway  had  been  made  and  opened,  obtained  a  decree  ordering  specific  per- 
formance, and  declaring  his  lien  for  the  balance  of  purchase-money.  The 
company,  having  become  insolvent,  an  order  was  made,  on  the  petition  of  the 
vendor,  for  sale  of  the  land  and  payment  of  the  deficiency,  and  for  an  injunc- 
tion restraining  the  company  until  payment  from  running  any  engine  over,  or 
otherwise  using  or  continuing  in  possession  of  the  land: 

Held  (varying  the  order  of  James,  V.-C),  that  an  injunction  was  not  the 
proper  form  of  relief,  as  it  would  make  the  land  useless  to  both  parties.  The 
order  for  an  injunction  was  therefore  discharged,  and  an  order  made  for  a  re- 
ceiver, witli  a  direction  to  the  company  to  give  him  immediate  possession. 

Where  land  purchased  by  a  railway  company  is  sold  to  enforce  the  vendor's 
lien  for  unpaid  purchase-money,  it  is  sold  free  from  all  claims  of  the  public 
to  use  it  as  a  highway. 

This  was  an  appeal  petition  by  the  Isle  of  Wight  Railway 
Company  from  an  order  of  Vice-Chancellor  James. 

On  the  20th  of  April,  1863,  the  company  agreed  with  the  tes- 
tator of  the  plaintiffs  for  the  purchase  from  him  of  certain  land  for 
£1250,  and  it  was  provided  that  on  payment  of  £500  the  company 
might  take  possession ;  interest  to  be  paid  on  the  balance  of  the 
purchase-money  till  the  1st  of  July,  1863,  when  the  purchase  was 
to  be  completed.  The  company  paid  the  £500,  took  possession  in 
May,  1863,  and  made  theii;  railway  over  the  land. 

Interest  was  paid  on  the  balance  up  to  the  20th  of  April,  1867, 
from  which  time  no  interest  was  paid. 

In  November,  1868,  the  plaintiffs  tiled  their  bill  praying  for  a 
declaration  that  the  title  had  been  accepted,  and  for  specific  per- 
formance, and  also  for  a  declaration  that  the  plaintiffs  were 
entitled  to  a  lien  for  the  balance  of  the  purchase-money,  and  that 
such  lien  might,  if  necessary,  be  enforced  by  sale;  that  in  the 
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meantime  the  company  might  be  restrained  by  injunction  from 
continuing  in  possession  of  the  land,  or  that  a  receiver  might  be 
appointed  to  receive  the  tolls,  rates,  duties,  and  rents,  and  profits 
of  the  railway  and  lands  of  the  company. 

*0n  the  20th  of  February,  1869,  a  decree  was  made  [*415] 
declaring  that  the  company  had  accepted  the  title,  that  the 
agreement  ought  to  be  specifically  performed,  and  that  the  plain- 
tiffs were  entitled  to  a  lien  on  the  land  for  the  balance  of  the 
purchase-money  and  interest;  and  directions  were  given  for  com- 
pletion of  the  purchase,  and  payment  of  the  balance  of  purchase- 
money,  with  interest  and  costs,  by  the  company  to  the  plaintiffs 
on  the  11th  of  June  then  next,  and  in  default  of  payment  the 
plaintiffs  were  to  be  at  liberty  to  make  such  application  to  the 
Court  for  the  purpose  of  enforcing  their  lien,  or  otherwise,  as  they 
might  be  advised. 

On  the  13th  of  May,  1869,  the  company  filed  a  scheme  of 
arrangement,  enabling  them  to  create  debenture  stock  to  be  applied 
in  payment  of  their  debts,  and  rent-charges  for  payment  of  unpaid 
purchase-moneys,  and  in  June,  1869,  they  asked  the  plaintiffs  to 
accept  debenture  stock  or  a  rent-charge.  The  plaintiffs  refused  to 
accede  to  this,  and  presented  a  petition  on  the  19th  of  June,  1869, 
praying  that,  notwithstanding  the  filing  of  the  scheme,  the  land 
might  be  sold,  and  that  the  company  might  be  ordered  to  pay  to 
the  plaintiffs  the  deficiency  to  arise  on  such  sale,  and  to  deliver 
up  possession  to  the  purchasers,  and  that  in  the  meantime  the 
company  might  be  restrained  from  running  any  engine  over,  or 
otherwise  using  or  continuing  in  possession  of  or  interfering  with 
the  land,  or  that  a  receiver  of  the  rents  and  profits  of  the  land 
might  be  appointed. 

On  the  19th  of  July,  1869,  Vice-Chancellor  Jambs  made  an 
order  that,  notwithstanding  the  filing  of  the  scheme,  the  lands  in 
question  should  be  sold,  and  the  money  paid  into  Court ;  and  that 
until  such  sale,  or  the  payment  by  the  company  to  the  plaintiffs 
of  principal,  interest,  and  costs  according  to  the  decree,  an  injunc- 
tion should  be  awarded  to  restrain  the  company  from  running  any 
engine  over,  or  otherwise  using,  or  continuing  in  possession  of,  or 
interfering  with  the  lands  in  question,  with  liberty  to  the  plain- 
tiffs to  apply  as  to  the  proceeds  of  the  sale,  or  as  to  any  deficiency 
to  arise  thereon,  or  in  order  to  compel  the  defendants  to  perform 
the  order  (L.  R  8  Eq.  653). 
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The  company  appealed. 
[*416]       *Mr.  Kay,  Q.  C,  and  Mr.  Kekewich,  for  the  appeal 
petition :  — 

The  authorities  are  against  the  granting  an  injunction  of  this 
nature.  In  CoseTis  v.  Bognor  Railway  Company,  L  E,  1  Ch.  594, 
the  then  Lords  Justices  diflfered  on  the  point;  but  in  PeU  v. 
Northampton  and  Banbury  Junction  Railway  Company^  L.  R 
2  Ch.  100,  the  injunction  was  refused,  in  a  case  very  like  this; 
and  Wing  v.  Tottenham  and  Hampstead  Junction  Railway  Com* 
pany,  L.  R  3  Ch.  740,  agrees  with  that. 

[The  Lord  Justice  Giffard.  — Could  there  be  foreclosure  to 
enforce  the  lien?] 

We  submit  not  Foreclosure  in  cases  of  equitable  mortgage  is 
granted  only  where  the  memorandum  contains  an  agreement  to 
give  a  legal  mortgage.  Such  a  thing  never  was  heard  of  as  turn- 
ing the  legal  owner  out  of  possession  in  a  suit  to  enforce  a  lien ; 
the  remedy  is  by  a  receiver.  The  present  case  is  an  attempt  to 
put  the  screw  on  the  company  by  preventing  the  land  from  being 
used  for  the  benefit  of  anybody.  In  Rose  v.  Mid-Hants  Railway 
Company,  before  the  Master  of  the  Rolls,  on  the  30th  of  July, 
1867,  his  Lordship  said :  *  In  a  suit  for  specific  performance,  I 
never  turn  a  railway  company  out  of  possession,"  and  "  I  cannot 
allow  the  public  use  of  this  railway  to  be  stopped. "  The  case  of 
Bishop  of  Winchester  v.  Mid-Hants  Railway  Company,  L.  R  5 
£q.  17,  is  against  the  plaintiffs.  In  a  case  between  individuals, 
an  injunction  of  this  kind  would  not  be  granted  to  enforce  the 
lien,  and  in  the  case  of  a  railway  company,  the  difference,  if  any, 
must  be  against  the  vendor,  for  the  rights  of  the  public  are  to  be 
regarded.  Rose  v.  Watson,  10  H.  L.  C.  672,  shows  how  a  lien  of 
this  kind  is  to  be  enforced;  an  injunction  is  inconsistent  with 
specific  performance.  The  case  of  JEarl  of  Jersey  v.  Briton  Ferry 
Floating  Dock  Company,  L.  R  7  Eq.  409,  is  in  our  favour. 

[The  Lord  Justice  Giffard.  —  Is  not  the  question  more  one  of 
form  than  substance  ?     If  the  property  is  sold,  you  will  be  turned 
out  of  possession.  ] 
We  submit  not;  for  the  company  only  holds  subject  to  the  rights 
of  the  public. 
[*  417]       *  [The  Lord  Justice  Giffard.  —  If  you  mean  to  say  that 
the  public  will  have  a  right  of  way  over  the  land  when  it 
is  sold,  you  must  argue  that  point  ] 
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Potts  V.  Wanoick  and  Birmingham  Canal  Navigation  Company, 
Kay,  142,  is  in  our  favour. 

[The  Lord  Justice  Giffard.  —  That  is  the  case  of  a  judgment 
creditor  who  claims  through  the  company.  Look  at  the  case  on 
principle  A  railway  company  acquires  land  subject  to  the  obli- 
gation of  paying  for  it,  and  dedicates  it  to  the  public ;  the  condi- 
tions of  payment  not  being  fulfilled,  the  land  is  ordered  to  be  sold. 
Surely,  what  has  to  be  sold  is  the  estate  which  the  vendor  had  ?] 

Even  if  that  be  so,  a  railway  company  is  in  no  worse  position 
than  an  individual,  and  this  injunction  cannot  be  sustained. 

Mr.  Amphlett,  Q.  C. ,  and  Mr.  Gates,  for  the  plaintiffs :  — 

The  Gourt  will  give  such  directions  as,  in  the  particular  cir- 
cumstances of  the  case,  are  necessary  for  the  protection  of  the 
persons  having  the  lien.  The  contest  is  one  merely  of  words  and 
form.  If  a  receiver  is  appointed  he  must  have  actual  possession 
for  the  purposes  of  sale.  Nobody  would  buy  if  there  was  to  be  a 
conflict  about  possession. 

[The  Lord  Justice  Giffard.  —  But  if  the  receiver  found  the  prop- 
erty did  not  sell  he  must  come  to  the  Court  for  directions  as  to  mak- 
ing something  out  of  the  property.  There  seems  an  inconsistency 
in  an  injunction  which  makes  the  property  useless  to  everybody.] 

The  case  is  not  like  an  ordinary  case  of  vendor  and  purchaser ; 
the  railway  company  takes  the  land  and  destroys  it.  The  case  of 
Pell  v.  Northampton  and  Banbury  Jtcnction  Railway  Company 
does  not  press  us,  for  it  was  an  interlocutory  application  before 
decree.  Wing  v.  Tottenham  and  Hampstead  Junction  Railway 
Company  and  Raphael  v.  Thames  Valley  Railway  Company,  L.  R 
2  Ch.  147,  are  utterly  inconsistent  with  the  idea  of  the 
Master  of  the  Rolls,  that  *  the  rights  of  the  public  can-  [*  418] 
not  be  interfered  with  by  a  person  having  a  paramount 
titla  Bishop  of  Winchester  v.  Mid- Hants  Railway  Company  is 
in  favour  of  an  injunction.  If  the  order  is  supported,  we  shall  get 
our  money ;  if  it  is  reversed,  an  endless  litigation  is  before  us. 

Mr.  Kay,  in  reply. 

Sir  G.  M.  Giffard,  L  J. :  — 

In  this  case  the  railway  company  is  entirely  in  default  The 
contract  was  entered  into  as  long  ago  as  the  20th  of  April,  1863. 
The  railway  company  made  a  part  payment  of  £500  under  that 
contract,  and  it  ought  to  have  been  completed  on  the  1st  of  July, 
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1863.  The  bill  was  filed  in  November,  1868,  and  a  decree  was 
made  on  the  20th  of  January,  1869,  very  much  the  ordinary 
vendor's  decree,  with  liberty  to  apply,  and  the  vendor  does  not 
seek  to  rescind  the  contract  Under  these  circumstances  this 
petition  was  presented,  asking  an  order  for  sale,  and  an  order  for 
sale  was  made.  I  cannot  have  any  doubt  whatever  but  that  the 
thing  which  is  directed  to  be  sold  is  the  land  freed  and  discharged 
from  any  conceivable  claims  on  the  part  of  the  company,  and  from 
any  conceivable  claims  on  the  part  of  the  public  as  claiming 
through  the  company.  That  question  has  been  considered  several 
times  by  the  Court,  and  the  rule  was  laid  down,  though  not  car- 
ried to  its  ultimate  results,  in  the  case  of  Wing  v.  Totteriham  and 
Hampatead  Junction  Railway  Company,  L.  R.  3  Ch.  740.  There 
cannot  be  a  doubt  that  if  a  railway  company  contract  with  a  person 
to  buy  land  of  him  for  the  purpose  of  making  their  railway  over 
it,  they  can  only  give  to  the  public  such  rights  as  they  have ;  and 
if  their  rights  are  subject  to  the  rights  of  the  vendor,  the  rights 
of  the  public  must  necessarily  be  subject  to,  and  cannot  be  allowed 
to  interfere  with,  the  rights  of  the  vendor.  I  can  have,  therefore, 
no  doubt  what  it  is  that  has  to  be  sold,  and  the  only  difiBculty  I 
feel  upon  this  order  is,  that  until  the  sale  there  is  an  injunction, 
the  effect  of  which  is  that  no  one  can  deal  with  the  property,  or 
use  the  property,  or  make  any  advantage  from  the  property,  until 
the  sale  actually  takes  placa 

In  the  case  of  Pell  v.  Northampton  and  Banbury  Juno- 
[*  419]  tion  Railway  *  Company,  L.  R  2  Ch.  100  (although  that,  I 
agree,  was  on  an  interlocutory  application  before  decree), 
both  Sir  George  Turner  and  Lord  Cairns  expressed  their  opinion 
that  there  ought  not  to  be  an  injunction,  but  that  there  might  be 
a  receiver ;  and  in  Cosens  v.  Bognor  Railway  Company,  L  E.  1  Ch. 
594,  Sir  George  Turner  had  expressed  his  opinion  that  to  ap- 
point a  receiver  was  the  proper  course.  Now,  when  we  consider 
the  relative  positions  of  vendor  and  purchaser  —  and  I  cannot  see 
any  ground  why  the  railway  company  should  be  in  a  different 
position  from  that  of  any  other  insolvent  purchaser  in  possession 
of  the  property  which  he  has  agreed  to  purchase  and  cannot  pay 
for ;  —  when  we  consider  their  relative  positions,  we  see  that  both 
vendor  and  purchaser  have  an  interest  in  the  property,  so  that 
each  has  a  right  to  say  that  it  shall  not  be  put  in  such  a  state 
as  that  no  one  can  use  it     The  fact  is  that,  in  that  state  of  things, 
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it  ought  to  be  so  dealt  with  as  to  make  it  of  advantage  to  the  par- 
ties ;  that  is,  not  of  advantage  to  the  purchaser  exclusively,  nor  to 
the  vendor  exclusively,  but  so  that  if  there  be  profit  capable  of 
being  made,  as  distinct  from  the  mere  use  of  the  property  by  the 
insolvent  purchaser  who  can  pay  nothing,  that  profit  ought  to  be 
mada  I  consider  the  case  very  much  in  the  same  light  as  if  it  had 
been  the  case  of  a  house,  of  which  there  was  an  insolvent  purchaser, 
under  circumstances  exactly  similar  to  the  present.  In  such  a  case 
I  should  not  hesitate  for  one  moment  to  appoint  a  receiver,  and 
direct  that  receiver  to  be  let  into  possession,  and  also  direct  the 
insolvent  purchaser  who  was  in  possession  to  leave  the  house  in 
order  that  it  might  be  made  of  some  profit  to  some  one  or  other. 
That  being  so,  I  shall  in  this  case  discharge  the  order  for  an  injunc- 
tion, which  I  consider  inconsistent  with  the  authorities,  and,  in 
some  measure,  inconsistent  with  principle,  and,  instead  of  it,  I 
shall  direct  the  appointment  of  a  receiver,  and  shall  direct  the  de- 
fendants at  once  to  let  the  receiver  into  possession.  There  I  shall 
leave  the  matter.  That  will  practically  give  the  vendors  all  the 
relief  and  all  the  advantages  which  they  could  get  from  the  present 
order.  As  the  railway  company  have  failed  in  the  main  part  of 
their  case,  although  I  make  this  variation  in  the  order  I  shall 
direct  them  to  pay  all  the  costs  of  the  appeal.  The  order  will  be 
to  discharge  the  injunction,  appoint  a  receiver,  and  direct 
the  company  to  let  *  him  into  possession  forthwith ;  and  [*  420] 
if  the  plaintiffs  wish,  I  have  no  objection  to  adding  to  the 
direction  for  sale  the  words,  "  free  from  all  claims  of  the  com- 
pany, and  of  all  persons  claiming  through  the  company. " 

Allgood  v.  Herrybent  and  Darlington  Railway  Company. 

83  Ch.  D.  571-575  (8.  C.  65  L.  J.  Ch.  743 ;  55  L.  T.  835 ;  85  W.  R.  180). 

Railway  Company,  —  Unpaid  Vendor.  —  Lien,  —  Injunction.  [671] 
Where  the  unpaid  vendor  of  land  taken  by  a  railway  company  has  com- 
menced an  action  against  the  company  to  enforce  his  lien,  and  an  order  has 
been  made  in  such  action  that  the  defendants  should  on  or  before  a  day  named 
pay  the  parchase-money  and  interest,  with  a  declaration  that  the  plaintiff  was 
entitled  to  a  lien  on  the  lands  in  respect  of  the  purchase-money,  interest,  and 
costs,  and  that  in  default  of  payment  the  plaintiff  was  to  be  at  liberty  to  apply 
to  enforce  such  lien,  sach  order  containing  no  order  for  sale,  the  Court  will 
on  default  in  payment,  there  being  evidence  that  the  land  is  unsaleable,  grant 
an  injunction  to  restrain  the  defendants  from  running  trains  over  the  railway 
and  from  oontinaing  in  possession  of  the  land.  , 
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Motion. 

On  the  6th  of  April,  1873,  the  defendants,  under  the  powers 
vested  in  them  by  their  Act,  entered  upon  and  took  for  the  pur- 
poses of  their  undertaking  certain  lands  belonging  to  the 
plaintiffs. 

The  purchase-money  and  compensation  to  be  paid  by  the  defend- 
ants for  the  land  was  agreed  upon  between  the  plaintiffs  and 
defendants  at  the  rate  of  £120  per  acre,  and  amounted  altogether 
to  £1101  15s. 

An  order  for  the  compulsory  winding-up  of  the  company  was 
under  the  powers  of  an  Act  of  Parliament  passed  for  that  purpose, 
made  on  the  9th  of  July,  1878,  and  an  official  liquidator  was  duly 
appointed. 

At  the  date  of  the  winding-up  order  the  purchase-money  for 
the  land  so  taken  by  the  company  remained  unpaid. 

On  the  24th  of  November,  1883,  the  plaintiffs  commenced  this 

action  against  the  company  claiming  a  declaration  that  they  were 

entitled   to  a  lien  for  the  £1101  15«.  unpaid  purchase- 

[*  572]  money,  *  and  £330  for  interest,  and  payment  of  the  same, 

or  in  default  sale  or  foreclosure  and  possession. 

By  judgment  of  the  27th  of  October,  1884,  it  was  by  consent 
ordered  that  the  defendants  should  on  or  before  a  day  named  pay 
to  the  plaintiffs  the  sum  of  £1101  15^.,  with  interest  thereon  from 
November,  1877,  and  it  was  ordered  that  a  conveyance  should  be 
executed,  and  by  consent  it  was  declared  that  the  plaintiffs  were 
entitled  to  a  lien  upon  the  lands  in  respect  of  the  .purchase-money, 
interest,  and  costs,  and  it  was  by  consent  ordered  that  in  case  of 
default  being  made  in  such  payments  the  plaintiffs  were  to  be  at 
liberty  to  apply  to  the  Judge  at  Chambers  to  enforce  such  lien, 
and  any  of  the  parties  were  to  be  at  liberty  to  apply  generally  as 
they  might  be  advised. 

The  purchase-money  not  having  been  paid  in  pursuance  of  the 
above  order,  and  there  being  moneys  in  the  hands  of  the  liquidator 
arising  from  profits  made  by  the  railway,  which  was  being  worked, 
the  plaintiffs  now  moved  that,  notwithstanding  the  above  order, 
the  defendants  might  be  ordered  to  pay  into  Court  the  purchase- 
money  and  interest  from  the  24th  of  November,  1877,  and  the 
sum  of  £23  8s.  6d. ,  taxed  costs,  and  in  default  of  such  payment 
that  the  defendants,  their  servants  a^d  agents,  might  be  restrained 
from  running  or  causing  or  permitting  to  run  over  the  land,  or  any 
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part  thereof,  any  train,  engine,  carriage,  truck,  or  waggon,  and 
from  continuing  or  being  in  possession  of  or  using  the  land  or  any 
part  thereof  until  further  order,  and  that  the  plaintiffs  might  be 
put  in  possession  of  the  land. 

It  appeared  from  the  evidence  that  the  lands  if  offered  for  sale 
by  auction  or  private  contract  would  not  sell  at  the  price  of  £120 
per  acre,  and  were,  in  fact,  wholly  unsaleable. 

Farwell,  in  support  of  the  motion,  asked  for  the  same  order 
that  was  made  in  Williams  v.  Aylesbury  and  Buckingham  Railway 
Company,  28  L.  T.  (N.  S.)  547,  21  W.  R  819,  and  referred  to 
Seton  on  Decrees,  4th  ed.  p.  1331. 

Oswald,  for  the  liquidator :  — 

The  Court  will  not  now  grant  the  injunction  asked  for.     The 
proper  course  is  to  direct  the  land  to  be  put  up  for  sale  by 
auction  •or  private  contract     That  was  what  was  done  [*  573] 
in    Williams  v.    Aylesbury  and    Buckingham    Railway 
Company. 

[He  also  referred  to  Munns  v.  Isle  of  Wight  Railway  Company^ 
L  R  5  Ch.  414,  and  Latimer  v.  Aylesbury  and  Buckingham 
Railway  Company,  9  Ch.  D.  385.] 

Farwell,  in  reply. 

Chittt,  J. :  — 

The  defendants,  the  railway  company,  entered  into  possession 
of  the  land  as  long  back  as  1873,  and  the  price  to  be  paid  as  pur- 
chase-money was  agreed  on.  The  company  proved  unsuccessful, 
and  an  Act  of  Parliament  was  passed  in  1878  authorising  the 
abandonment  of  the  company.  The  company  has  been  wound  up. 
Upon  the  aflSdavit  of  the  liquidator,  who  also  was  the  receiver, 
it  appears  that  the  company  is  wholly  insolvent  The  liquidator 
or  receiver,  I  know  not  correctly  in  which  character,  has  some 
money  in  hand,  and  the  contention  intended  to  be  brought  for- 
ward, as  I  understand  it,  is  this  —  that  the  money  is  not  applicable 
for  the  payment  of  the  purchase-money.  There  is  a  claim  for  the 
purchase-money,  in  fact  no  part  of  it  has  been  paid,  although  these 
writs  were  issued  ten  years  after  the  company  obtained  possession, 
and  judgment  taken  by  consent  The  order  is  in  substance  this, 
namely,  an  order  upon  the  company  to  pay  the  whole  of  the  pur- 
chase-money on  or  before  the  23rd  of  January,  1885,  and  upon 
the  payment  of  the  purchase-money,  interest,  and  costs,  a  convey- 

VOL.  zxu.  —  14  I 
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ance  to  be  executed  by  all  the  proper  parties,  and  then  the  order 
declares  that  the  plaintiffs  are  entitled  to  a  lien  upon  the  land, 
and  in  case  of  default  the  plaintiffs  were  to  be  at  liberty  to  apply 
to  the  Judge  in  Chambers,  and  any  of  the  parties  were  to  be  at 
liberty  to  apply  as  they  might  be  advised. 

Under  these  circumstances,  and  after  long  delay  and  many 
negotiations,  the  vendors  still  remained  without  their  purchase- 
money,  and  there  has  been  no  order  for  a  sale  upon  the  reservation 
contained  in  the  order  I  have  just  read.  It  appears  that  Lord 
Sblborne  in  the  case  of  Williams  v.  Aylesbury  and  Buckingham 
Railway  Company,  28  L.  T.  (N.  S.)  547,  21  W.  R  819, 
[*  574]  after  the  order  had  been  made  for  a  *  sale,  made  an  order 
in  the  form  that  Mr.  Farwell  asks  for  at  the  bar,  and 
that  is  the  order  asked  for  upon  the  present  notice  of  motion. 

The  order  asked  for  in  Williams  v.  Aylesbury  and  Buckingham 
Railway  Company  was  for  delivery  of  possession  to  the  plaintiff, 
but  the  Lord  Chancfxlor  declined  to  make  that  order  in  the  first 
instance,  because  he  said  that  the  plaintiff  had  elected  to  take  his 
remedy  founded  on  a  lien,  and  obtained  an  order  for  sale,  and 
consequently  he  declined  to  make  the  order  which  is  stated  in 
Seton  on  Decrees,  4th  ed.  p.  1331,  unless  it  was  proved  to  his 
satisfaction  that  the  order  for  sale  would  not  be  carried  out.  He 
subsequently  made  the  order  which  is  stated  in  Seton,^  which  I 
have  mentioned.  In  this  case  the  evidence  on  the  part  of  the 
plaintiffs,  which  ig  uncontradicted,  is  to  the  effect  that  the  lands 
would  not  sell  if  offered  for  sale  by  auction  at  the  price  of  £120 
an  acre,  which  was  the  sum  agreed  upon,  and  what  is  said  is  this, 
that  the  lands  are  wholly  unsaleable.  Now  the  vendors'  argu- 
ment is  this,  they  say  that  they  are  dealing  with  an  insolvent 
company,  and  if  there  is  an  order  now  made  for  the  sale  it  would 
be  only  putting  the  plaintiffs  to  unnecessary  expense.  The 
reserve  price  would  probably  be  fixed  at  such  a  sum  as  would 
enable  the  vendors  to  get  back  the  purchase-money.  I  cannot  say 
at  the  present  moment  how  that  may  be.  No  doubt  it  would  be 
worthy  of  consideration  as  to  what  the  reserve  price  should  be, 
but  I  leave  that  entirely  open.  There  are  two  remedies,  the  one 
is  to  force  a  sale,  and  the  other  is  to  ask  for  a  rescission  of  the 
contract  and  for  possession.  The  Lord  Justice  Selwyn  stated  the 
law  with  regard  to  this  matter  correctly,  if  I  may  say  so  with 

^  The  reference  given  by  Seton  is  L.  C.  for  M.  R.  Jalj,  1S73,  B.  2380. 


B.  C.  VOL.  XXII.]        SECT.  III.  —  PURCHASE  OF  LAND.  211 

Vol.  90,  81.  —  Miuiiif  ▼.  Iilo  of  Wight  By.  Co. ;  Allgood  ▼.  Menybent,  &0.  Co.  —  Notai. 

respect  to  him,  in  the  case  of  Wing  v.  Tottenham  and  Hampstead 
Junction  Railway  Company,  L.  R  3  Ch.  740.  He  said  (p.  745) : 
"I  have  no  hesitation  in  saying  that  the  whole  practice  of 
the  Court  shows  that  a  vendor  of  land  to  a  railway  company  is, 
with  respect  to  his  lien,  in  no  dififerent  position  from  a  vendor  of 
land  to  any  other  person.  *  If  this  case  was  one  between  ordinary 
persons  after  this  lapse  of  time  could  not  the  vendor  come 
and  say,  "  I  cannot  get  my  purchase-money,  am  I  not 
*  entitled  to  rescind  the  contract  —  I  ask  the  Court  to  give  [*  575] 
me  an  order  to  rescind  the  contract. '  The  vendor  would 
be  entitled  to  ask  for  possession  of  his  land.  I'here  is  nothing  in 
the  case  before  Lord  Justice  Giffard,  of  Munns  v.  Isle  of  Wight 
Railway  Company  (p.  202,  anie),  to  conflict  with  what  I  have 
stated.  He  in  that  case  thought  that  there  had  been  a  miscarriage 
in  granting  the  injunction,  and,  as  I  read  his  judgment,  he 
thought  it  reasonable  to  discharge  the  injunction,  and  he  made  an 
order  for  a  receiver  with  a  direction  against  the  company,  who 
were  to  give  immediate  possession  to  the  receiver. 

I  think,  therefore,  under  these  circumstances  the  plaintiffs  are 
entitled  to  the  order  they  ask  for.  It  is  said  that  the  public  will 
be  inconvenienced.  That  probably  is  so,  but  the  public  have  no 
rights  as  such  against  an  unpaid  vendor.  I  therefore  make  the 
order. 

ENGLISH  NOTES. 

The  cases  are  not  very  frequent  in  which  an  unpaid  landowner,  in 
the  case  of  a  railway  which  is  open  and  actually  being  worked  for  pub- 
lic traffic^  has  been  driven  to  his  ultimate  remedy  of  an  injunction. 
The  case  referred  to,  of  Williams  v.  Aylesbury  and  Buckingham  Rail- 
way Co.  (1873),  28  L.  T.  (N.  S.)  647,  21  W.  K.  819,  —where  Lord  Sel- 
BOKire  declined  to  make  an  order  for  an  injunction  until  it  had  been 
proved  by  a  second  attempt  to  sell,  that  the  property  was  practically 
unsaleable,  —  show,  equally  with  the  case  of  Munns  v.  Isle  of  Wight 
Railway  Co,  (No.  20,  p.  202,  ante),  the  reluctance  of  the  Court  to  make 
an  order  which,  if  literally  carried  into  effect,  can  be  of  no  benefit  to  any- 
body. In  the  case  of  Wing  v.  Tottenham  and  Hampstead  Junction  Rail- 
way Co,  (1868),  L.  E.  3  Ch.  740,  it  appears  that  the  railway  had  been 
completed,  but  not  yet  opened  for  public  traffic.  Having  regard  to  the 
subsequent  practice  of  the  Court,  the  proposition  of  Lord  Justice 
Selwtn  that  "a  vendor  of  land  to  a  railway  company  is,  with  respect 
to  his  lien,  in  no  different  position  from  a  vendor  of  land  to  any  other 
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person  "  must  be  taken  with  the  qualification,  in  the  case  of  a  railwaj 
actually  used  for  public  traffic,  that  the  Court  will  try  what  can  be 
done  by  an  order  for  a  receiver,  before  granting  the  ultimate  remedy  of 
an  injunction.  In  practice  where  it  pays  anybody  to  work  the  railway, 
the  order  for  a  receiver  is  generally  sufficient  to  make  the  money  forth- 
coming. 

In  an  action  by  an  unpaid  vendor  of  land  against  a  railway  com- 
pany to  enforce  his  lien,  the  Court  will  not  before  judgment  grant  an 
injunction  or  make  an  order  for  a  receiver,  even  though  the  company 
admit  their  liability.  Latimer  v.  Aylesbury  and  Buckingham  Rail- 
way Co.  (1877),  9  Ch.  D.  386,  39  L.  T.  460,  27  W.  R.  141. 

As  to  the  remedy  of  an  ordinary  judgment  creditor,  see  No.  39,  p.  361, 
post 

AMERICAN  NOTES. 

The  legal  remedies  open  to  the  owner  of  property  which  has  been  taken  by 
eminent  domain  and  not  paid  for,  are  discussed  in  Randolph  on  Eminent 
Domain,  ss.  873  et  seq. 


No.22.  — MULLINER  v.  MIDLAND  RAILWAY  COMPANY. 

(1879.) 

No.  23.  — SWINDON  WATERWORKS  COMPANY  v.  WILTS 
AND  BERKS  CANAL  NAVIGATION  CO. 

(H.  L.  1875.) 

RULE. 

A  RAILWAY  or  other  company  which  has  acquired  lands 
for  public  purposes  cannot  exercise  over  any  of  the  lands 
so  taken  the  rights  of  an  ordinary  proprietor  in  derogation 
of  their  right  at  any  time  to  use  them  for  those  public 
purposes. 

But  they  are  entitled  as  owners  to  obtain  the  protection 
of  the  Court  against  invasion  of  any  right  which  they 
would  have  as  ordinary  proprietors. 
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Hulliner  t.  Hidland  Bailway  Company. 

11  Ch.  D.  611-624  (8.  C.  48  L.  J.  Ch.  258 ;  40  L.  T.  121 ;  27  W-  R.  330). 

Railway  Company.  —  Alienation  of  Land  not  being  ''Superfluous  Land.*'    [611] 

-^ Lands  Clauses  Act,  1845,  $.  127 .  — ItaUways  Clauses  Act^  1845, 

s.  45.  —  Station  built  on  Arches.^ Right  of  Way  under  Arch. 

A  railway  company,  having  the  usual  powers  under  tiieir  special  Act  to 
take  aiid  use  land  for  the  purpose  of  the  railway  and  works,  cannot,  whether 
for  valuable  consideration  or  otherwise,  alienate  for  any  purpose  except  the 
purposes  of  the  Act  any  portion  of  its  laud,  not  being  "superfluous  land" 
within  sect  127  of  the  Lands  Clauses  Act,  1845,  and  not  being  land  taken  for 
extraordinary  purposes  within  sect  45  of  the  Railways  Clauses  Act,  1845,  nor 
any  easement  over  the  same. 

Where  a  railway  station  is  erected  on  arches  on  land  thus  taken,  the  part 
of  the  land  under  the  arches  is  not  "superfluous  land"  within  sect.  127  of 
the  Lands  Clauses  Act,  1845. 

The  B.  Railway  Company,  having,  under  their  Act,  acquired  land,  con- 
structed their  railway,  and  erected  a  station  which  was  partly  built  ou  arches, 
sold  to  their  contractors  their  superfluous  land,  and  also  purported  to  convey 
to  them  without  consideration  a  right  of  way  under  one  of  the  arches  leading 
to  part  of  the  land  so  sold  though  not  being  a  way  of  necessity  thereto.  The 
contractors  sold  the  land  and  alleged  right  of  way  to  the  plaintiff. 

The  M.  Railway  Company  were,  under  the  said  Act,  to  enter  into  a  work- 
ing agreement  with  the  B.  Railway  Company,  the  terms  of  which  were  era- 
bodied  in  the  schedule  to  the  Act,  whereby,  after  the  line  was  opened,  the  M. 
Railway  Company  were  "  to  manage,  work,  and  use  "  the  railway  and  works, 
and  to  develop  the  traffic.  This  had  been  carried  out.  The  M.  Railway 
Company  now  required  the  arches  under  the  station  as  warehouses  for  bonded 
goods,  and  the  arch  in  question  as  a  closed  yard  for  loading  and  unloading 
such  goods.  In  an  action  by  the  plaintiff  to  restrain  the  M.  Railway  Company 
from  interfering  with  his  right  of  way:  — 

Heldj  that  the  alienation  of  the  right  of  way  under  the  arch  was  ultrh  vires , 
that  the  M.  Railway  Company  were  entitled  to  use  the  land  under  the  arch 
in  the  way  proposed;  and  that,  their  title  being  prior  to  that  of  the  plaintiff, 
who  must  be  taken  to  have  notice  of  the  company's  rights,  his  action  could 
not  be  sustained. 

This  waa  an  action  to  restrain  the  defendant  company  from  in- 
terfering with  the  plaintiff's  alleged  right  of  way  through  an  arch- 
way under  part  of  the  railway  station  at  Northampton. 

By  the  Bedford  and  Northampton  Railway  Act,  1865 
(which  *  incorporated  the  Lands  Clauses  Act,  1845,  and  [*  612] 
the  Bailways  Clauses  Act,    1845),  the  persons  therein 
named,  and  all  other  persons  who  had  subscribed  or  should  sub- 
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scribe  to  the  undertaking,  were  united  into  a  company  for  the  pur- 
pose of  making  and  maintaining  the  railway  to  be  called  the 
Bedford  and  Northampton  Kailway,  and  for  other  the  purposes  of 
the  Act,  and  for  such  purposes  were  thereby  incorporated  by  the 
name  of  the  Bedford  and  Northampton  Railway  Company,  with 
power  to  purchase,  take,  hold,  and  dispose  of  lands  and  other  prop- 
erty for  the  purposes,  but  subject  to  the  restrictions  of  the  Act 

The  expression  "  railway  '  used  in  the  Act  was  by  the  interpreta- 
tion clause  defined  to  mean  "  the  several  lines  of  railway  and  works 
by  this  Act  authorised. " 

The  19th  section  provided:  '*The  company,  by  agreement,  from 
time  to  time  may  purchase  any  quantity  of  land,  not  exceeding  in 
the  whole  ten  acres,  for  any  of  the  extraordinary  purposes  specified 
in  the  Railways  Clauses  Act  * 

The  20th  section  provided :  **  Subject  to  the  provisions  of  this 
Act,  the  company  from  time  to  time  may  enter  upon,  take,  and  use, 
and  appropriate  all  or  any  of  the  lands  defined  on  the  deposited  plans 
and  described  in  the  deposited  books  of  reference,  and  may  make 
and  maintain  the  several  lines  of  railway  and  works  by  this  Act 
authorised  in  the  said  lands,  and,  so  far  as  the  lines  and  levels 
thereof  are  shown  on  the  deposited  plans  and  sections,  may  make 
and  maintain  the  same  with  the  lines  and  levels  so  shown.  * 

The  2l8t  section  provided  that  the  several  lines  of  railway  and 
works  by  the  said  Act  authorised  to  be  made  and  maintained  by 
the  company  should  comprise  the  several  railways  and  works 
thereinafter  mentioned,  **  with  all  proper  and  sufficient  stations, 
approaches,  works,  and  conveniences  connected  therewith 
respectively. " 

The  following  sections  related  to  a  proposed  working  agreement 
between  the  Bedford  and  Northampton  Railway  Company  and  the 
Midland  Railway  Company: — 

Sect  64.  "  The  heads  of  arrangement  set  forth  in  the  schedule 
to  this  Act  are  by  this  Act  confirmed  and  shall  have  full  effect 
according  to  the  terms  and  intent  thereof. " 

Sect  65.  **  The  company  "  (meaning  thereby  the  Bed- 
[*613]  ford  and  *  Northampton  Railway  Company)  "on  the  one 
hand,  and  the  Midland  Railway  Company  on  the  other 
hand,  from  time  to  time  may  make  and  carry  into  eiSect  agree- 
ments and  arrangements  with  respect  to  all  or  any  of  the  following 
purposes  (to  wit) : 
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- 

"  The  maintenance,  working,  and  use  by  the  contracting  com- 
panies, or  either  of  them,  of  the  railway  or  any  part  thereof ; 

*  The  management,  collection,  conveyance,  and  delivery  by  the 
contracting  parties  of  the  traffic  and  the  supply  of  the  rolling  or 
working  stock ; 

■  The  levying  and  collection  of  the  tolls,  rates,  and  charges, " 
and  the  division  of  the  receipts  and  the  rent  and  other  payments 
under  the  contract 

The  heads  of  arrangement  between  the  two  companies  were  set 
forth  in  the  schedule  to  the  Act,  and  provided  by  clause  2,  that 
the  Bedford  and  Northampton  Railway  Company  were  to  make 
and  complete  the  "  railways,  stations,  buildings,  and  works  '  au- 
thorised by  the  Act ;  and,  by  clause  3,  as  follows :  —  "  After  the 
Bedford  and  Northampton  Railway  is  authorised  to  be  open  for 
public  traffic,  the  Midland  Company  at  all  times  at  their  "own 
expense  to  maintain,  manage,  man,  stock,  work,  and  use  the  Bed- 
ford and  Northampton  Railway,  and  to  work  and  use  the  same  so 
as  properly  to  develop  and  accommodate,  not  only  the  through 
traffic,  but  the  local  traffic  of  the  district  * 

There  was  no  power  given  by  the  Act  in  express  terms  to  grant  a 
right  of  way  over  the  land  taken  for  the  railway. 

The  heads  of  airangement  were  modified  by  a  subsequent  memo- 
randum of  agreement  in  certain  particulars  not  affecting  the  pro- 
visions before  set  forth. 

The  Bedford  and  Northampton  Railway  Company  made  the  rail- 
way and  works  authorised  by  the  Act  of  1865  (as  varied  by  two 
subsequent  Acts  of  1866  and  1867  in  manner  not  material  to  be 
here  stated),  and  for  the  purposes  of  their  Acts  they  purchased  a 
site  at  Northampton,  on  which  part  of  their  lines  of  railway  and 
works  were  made,  consisting  of  a  station  with  the  requisite  plat- 
forms and  other  conveniences,  and  the  lines  of  rails  passing  through 
such  station,  and  as  the  level  of  the  railway  when  it  traversed 
the  said  piece  of  ground  was  considerably  higher  than  the  level 
of  the  surface  of  the  ground,  the  line  of  railway  was 
•carried  across  it,  and  the  station  works  were  constructed  [*614] 
partly  on  an  embankment  and  partly  on  arches  of  masonry 
built  at  right  angles  to  the  railwayi  and  were  within  the  limits  of 
deviation. 

Upon  the  completion  of  the  railway,  the  contractors,  Messrs. 
Clark  &  Punchard,  agreed  to  purchase  from  the  Bedford  and  North" 
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ampton  Railway  Company  the  superfluous  landa  There  were  two 
portions  of  land  near  to  the  station,  which  were,  as  was  alleged, 
superfluous  lands  within  the  meaning  of  the  Acts,  one  lying  to  the 
north  of  the  line  of  railway  and  abutting  on  John  Street,  and  the 
other  to  the  south,  abutting  on  Bridge  Street 

By  an  indenture  dated  the  20th  of  August,  1873,  and  made 
between  the  Bedford  and  Northampton  Eailway  Company  of  the 
one  part,  and  Clark  &  Punchard  of  the  other  part,  for  the  consider- 
ation therein  mentioned,  the  company  purported  to  grant  and 
convey  to  Clark  &  Punchard,  their  heirs  and  assigns,  the  said  two 
portions  of  land;  and  also,  but  without  consideration  expressed, 
the  company  purported  to  grant  to  Clark  &  Punchard,  their  heirs 
and  assigns,  and  all  lessees,  tenants,  and  other  persons  for  the 
time  being  occupying  or  having  any  interest  in  the  hereditaments 
thereby  conveyed,  or  any  part  thereof,  a  right  of  way  either  on  foot 
or  with  horses,  carts,  or  other  conveyances  to  pass  and  repass 
over  and  along  two  roads  marked  on  the  plan  annexed  to  the  said 
indenture,  as  **  Occupation  road  D  to  E, "  and  "  Eight  of  way 
G  to  F." 

By  an  indenture  of  the  11th  of  November,  1876,  for  valuable 
consideration  as  therein  mentioned,  Clark  &  Punchard  purported 
to  convey  the  said  portions  of  land  and  alleged  rights  of  way  to 
the  plaintiff.  The  road  called  "  Eight  of  way'  on  the  plan  passed 
under  the  line  of  railway  through  an  archway  formed  by  one  of 
the  arches  on  which  the  line  of  railway  and  works  were  carried, 
and  formed,  as  the  plaintiff  alleged,  a  convenient  and  valuable 
means  of  access  between  John  Street  and  the  piece  of  ground  to  the 
south  of  the  railway  which  was  conveyed  to  the  plaintiff.  The 
plaintiff  alleged  that  from  the  time  of  the  conveyance  to  him  till 
shortly  before  the  action  was  commenced  the  said  road  had  been 
uninterruptedly  used  and  enjoyed  by  him  for  the  purposes  of  such 
access. 

The  defendant  company  had,  since  the  completion  of  the 
[*615]  *  railway,  been  in  occupation  of  the  railway  station  and 
works,  and  worked  the  traffic  over  the  line. 

The  defendant  company  having  threatened  to  stop  up  the  said 
archway,  the  present  action  was  brought.  The  plaintiff  alleged 
that  neither  the  possession  nor  the  use  by  the  defendant  company 
of  the  archway  was  necessary  for  the  efficient  working  of  the  line, 
or  any  of  the  other  purposes  of  the  heads  of  arrangement  between 
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the  companies,  and  claimed,  first,  a  declaration  that  he  was  entitled 
to  the  fiee  and  uninterrupted  right  of  way  over  the  said  road 
through  the  archway  for  the  purposes  of  access  between  John  Street 
and  the  land  on  the  south  side  of  the  railway ;  secondly,  damages 
for  the  obstruction  of  the  said  way ;  and,  thirdly,  that  the  defend- 
ant company  might  be  restrained  by  injunction  from  obstructing 
or  interfering  with  the  free  passage  of  the  plaintiff  or  his  agents 
along  the  road  throifgh  the  archway. 

The  defendant  company  by  their  statement  of  defence  alleged 
that  the  grant  or  alienation  of  a  right  of  way  over  the  site  pur- 
chased for  the  station  was  inconsistent  with  the  rights  of  the 
defendant  company  to  the  use  of  the  site  for  the  purposes  of  the 
railway,  smd  the  development  and  accommodation  of  the  traffic, 
and  no  such  grant  or  alienation  of  a  right  of  way  could  be  a  grant 
or  alienation  of  a  superfluous  interest  in  land  of  the  Bedford  and 
Northampton  Eailway  Company  without  the  consent  of  the  defend- 
ant company,  which  consent  had  not  been  given. 

They  further  alleged  that  the  plaintiff  had  notice  at  the  time  of 
his  purchase  that  the  vendors  could  confer  no  title  to  the  alleged 
"  right  of  way  *  as  against  the  defendant  company,  and  that  the 
defendant  company  had  never  acquiesced  in  the  user  thereof  by 
the  plaintiff  as  of  right 

The  defendant  company  claimed  a  right  to  prevent  the  plaintiff 
and  persons  passing  to  and  from  his  lands  from  so  using  the  "  right 
of  way*  as  to  hinder  or  interfere  with  the  management,  working, 
and  use  of  the  railway  by  them. 

It  appeared  that  some  of  the  arches  under  the  station  were  partly 
used  by  the  defendant  company  for  goods  which  were  warehoused 
temporarily,  and  some  were  let  on  short  terms;  that  they  now 
required  two  of  these  arches  as  bonded  warehouses  for  the  pur- 
poses of  their  traffic,  wherein  goods  on  which  duty  was 
*  payable  might  be  stored ;  that  for  this  purpose  it  was  [*  616] 
necessary,  in  order  to  satisfy  the  requirements  of  the  Board 
of  Customs,  that  the  warehouse  should  be  locked  up ;  and,  further, 
that  the  arch  in  question  Vas  wanted  as  a  closed  yard  for  loading 
and  unloading  these  goods  and  turning  the  waggons;  that  there 
was  no  other  part  of  the  station  which  could  be  adapted  for  the 
purpose,  and  that  it  was  necessary  that  the  public  should  be 
entirely  excluded. 

At  the  trial,  Mr.  AUport,  the  manager  of  the  defendant  com- 
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panji  gave  evidence  to  the  efifect  that  the  object  of  providing  for 
the  accommodation  of  these  goods  would  be  best  effected  by  closing 
the  arch  in  question  and  forming  a  yard  underneath  it,  where  the 
waggons  for  the  goods  might  load  and  unload,  and  discharge  their 
contents  or  load  from  the  bonded  warehouses.  He  stated  that  the 
original  design  had  been  to  construct  the  station  on  an  embank- 
ment, but  that  had  been  abandoned  at  his  own  suggestion,  in  order 
that  when  built  on  arches,  those  arches  migh^serve  as  warehouses 
for  goods. 

Chitty,  Q.C.,  and  Dryden,  for  the  plaintiff:  — 

The  plaintiff  claims  the  right  of  way  through  the  archway  in 
question  under  the  conveyance  to  him  from  the  contractors,  to 
whom  the  right  of  way  was  granted  by  the  Bedford  and  North- 
ampton Railway  Company.  That  company  had  purchased,  under 
the  provisions  in  their  Act,  the  land  on  which  the  station  at 
Northampton  was  erected,  and  they  had  the  ordinary  rights  of 
owners  in  fee  to  dispose  of  such  part  of  the  land  as  was  not  re- 
quired for  the  purposes  of  the  railway.  The  road  under  the  arch 
was  clearly  not  required  for  the  station  or  for  the  ordinary  pur- 
poses of  the  line,  and  the  tight  of  way  claimed  by  the  plaintiff 
would  in  no  way  interfere  with  the  working  of  the  line.  It 
appears  that  the  purpose  for  which  the  defendant  company  intend 
to  use  this  arch  is  that  of  a  yard  for  warehouses  for  bonded  stores. 
This  is  not  a  user  contemplated  by  the  Act  under  which  the  land 
was  taken. 

Further,  we  contend  that  the  land  under  the  arch  was  super- 
fluous land,  which,  under  sect.  127  of  Uie  Lands  Clauses  Act,  1845, 
the  Bedford  and  Northampton  Railway  Company  were  empowered 
to  dispose  of.  At  any  rate,  it  may  be  regarded  as  an  eaae- 
[*617]  ment  *  within  the  words  "  superfluous  lands,"  as  they  are 
to  be  understood  in  the  Act,  for  by  the  interpretation 
clause  it  is  provided  that  the  word  "  lands*  shall  extend  to  "  lands, 
tenements,  and  hereditaments  of  any  tenure."  The  plaintiff, 
claiming  under  the  contractors,  to  whom,  as  we  contend,  the  right 
of  way  was  properly  conveyed,  is  entitled  to  retain  the  same  as 
against  the  claim  now  set  up  by  the  defendant  company. 

Davey,  Q.C.,  and  W.  Phipson  Beale,  for  the  defendant  com- 
pany, referred,  in  the  course  of  the  aigument  for  the  plaintiff,  to 
Bostock  V.  North  Staffordshire  Railway  Company,  3  Sm.  &  Giffl 
283,  4  K  &  B.  798. 
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Jessel,  M.R ;  — 

I  shall  not  trouble  you,  Mr;  Davey. 

This  case  raises  two  questions,  the  one  an  important  question  of 
general  law,  and  the  other  affecting  not  only  these  parties,  but  a 
great  many  others  similarly  circumstanced,  though  it  can  hardly 
be  called  a  question  of  general  law. 

The  first  question,  though  it  turns  upon  the  terms  of  the  special 
Act  of  Parliament,  is  still  general  law,  because  I  believe  those 
terms  are  substantially,  if  not  verbatim,  the  same  in  all  similar 
Acts. 

Again,  as  regards  the  second  question,  relating  to  the  right  of 
user  of  the  railway  company,  though  of  course  it  turns  on  the 
actual  expressions  used  in  the  agreement,  still,  as  the  words  used 
are  so  common,  and  there  is  so  little  specialty  about  them,  there 
again  they  may  fairly  be  considered  to  be  the  words  ordinarily 
used  in  similar  agreements.  Therefore,  on  both  points,  the  matter 
has  an  importance  far  beyond  the  decision  of  the  actual  case  be- 
tween the  parties. 

[His  Lordship,  after  referring  to  the  material  sections  of  the 
Bedford  and  Northampton  Bailway  Act,  1865,  and  to  the  working 
agreement  as  set  out  in  the  schedule  to  the  Act,  continued :  —  ] 

It  appears  that  the  contractors  of  the  line,  who  had  for  value 
agreed  to  purchase  from  the  railway  company  their  superfluous 
lands,  obtained  from  the  railway  company  a  deed  of  grants  by 
which  the  company  not  only  conveyed  certain  superfluous 
lands,  *  some  of  which  lie  on  the  one  side  of  the  station,  [*  618] 
and  some  on  the  other,  to  the  contractors,  but  also  pur- 
ported to  grant  to  the  contractors  two  rights  of  way  (one  called  an 
"  occupation  road, "  and  the  other  a  **  right  of  way, '  for  the  sake 
of  distinction)  over  a  portion  of  the  land  included  within  the 
station,  so  as  to  give  access  to  the  land  so  granted  There  was  no 
consideration  for  the  grant  of  the  rights  of  way,  nor  was  the  one 
in  question  a  way  of  necessity,  because  the  piece  of  land  to  which 
it  led  abutted  on  a  public  highway  or  street  called  Bridge  Street, 
to  which  a  ready  access  might  have  been  obtained. 

The  contractors  appear  to  have  sold  the  lands,  together  with  these 
rights  of  way,  to  the  plaintiff,  who,  it  is  not  denied,  had  notice  of 
the  rights  of  the  Midland  Bailway  Company  under  the  Act  of 
Parliament  The  Bedford  and  Northampton  Bailway  Company 
having  delivered  possession,  under  the  agreement,  of  the  railway 
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to  the  Midland  Bailway  Company,  the  Midland  Railway  Com- 
pany assert  that  the  plaintiff  has  no  right  of  way  under  the  Act, 
and  threaten  to  obstruct  it;  and  this  action  is  brought  by  the 
plaintiff  asking  for  an  injunction  to  restrain  the  company  from  so 
obstructing  it. 

The  station  at  Northampton,  which  is  of  course  part  of  the  rail- 
way (and  I  mav  mention  it  is  not  only  in  this  case,  but  as  a 
general  rule,  actually  within  the  limits  of  deviation,  and  is 
strictly  and  technically  a  part  of  the  railway  and  part  of  the  rail- 
way works),  is  also  mentioned  in  the  terms  of  the  contract  for  the 
user  by  the  Midland  Railway,  and  by  the  second  clause  the  words 
are  **  railway  stations,  buildings,  and  works  authorised  by  this 
Act "  Of  course  "  railway  and  works  "  include  it,  but  it  is  actu- 
ally mentioned  under  the  words  "  stations  and  works.  * 

This  station  is,  it  seems,  to  a  great  extent,  erected  on  arches. 
The  arches  below  are  utilised  at  present  to  some  extent,  but  not 
wholly,  for  the  purposes  of  the  traffic  in  this  way  —  that  goods 
which  are  to  be  carried  along  the  line  are  warehoused  temporarily 
under  them.  Some  of  the  other  arches  are  now  let  on  short  terms 
to  persons  who  use  them,  but  the  one  under  which  the  right  of 
road  in  question  passes  is  an  open  arch,  through  which  the  plain- 
tiff has  hitherto  had  access,  under  his  alleged  grant  of  a  right  of 
way ;  and  the  Midland  Railway  Company  desire  to  stop  it 
[*  619]  up  and  to  *  convert  it  into  a  yard  for  some  bonded  ware- 
houses, and,  in  accordance  with  the  requirements  of  the 
Board  of  Customs,  propose  to  lock  up  the  arch  in  question  on  the 
further  side,  so  as  to  prevent  all  access  to  it  If  they  do  this,  of 
course  the  plaintiff  will  have  no  right  of  way  at  all,  nor  will  any- 
body else. 

The  first  point  to  be  considered,  which  is  one  of  general  law,  is 
this :  Has  a  railway  company  any  power  by  law  to  alienate,  either 
for  value  or  without  value,  any  portion  of  the  land  actually  used 
for  the  railway  or  works  ?  It  appears  to  me  that,  whether  we  look 
at  the  terms  of  the  Act  of  Parliament,  or  the  general  policy  of  the 
law,  or  one  express  decision  upon  the  subject,  a  railway  company 
possesses  no  such  power,  unless  of  course  it  is  conferred  upon  it  by 
special  enactment. 

First,  we  must  consider  what  the  railway  company  is  empowered 
to  do.  It  is  to  make  a  "  railway. "  I  use  the  term  in  the  Act  of 
Parliament     The  definition  is  "  railway  and  works,  *  which  in- 
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elude  the  station.  The  station  of  course  is  a  work,  and  is  a  part 
of  the  railway.  This  is  a  case  in  which  the  railway  comes  into 
the  station  as  it  generally  does.  It  is  part  of  the  works  of  the  rail- 
way itself  within  the  limits  of  deviation ;  and  it  is  used  merely 
for  the  purposes  of  the  railway.  It  is  not  the  less  a  station  because 
it  is  built  on  arches,  nor  is  the  land  below  less  used  for  the  station 
because  it  supports  the  arches  on  which  the  upper  part  of  the  sta- 
tion stands.  The  whole  thing  —  the  land  below  the  arches,  and 
the  pavement,  works,  and  passenger  station  above  the  arches  —  all 
form  the  railway  station,  and  is,  according  to  the  definition,  part 
of  the  "  railway  and  works. ' 

Now,  for  what  purpose  is  that  to  be  used  ?  It  is  to  be  used  for 
the  purposes  of  the  Act,  that  is,  for  the  general  purposes  of  a  rail- 
way. It  is  a  public  thoroughfare,  subject  to  special  rights  on  the 
part  of  the  railway  oompany  working  and  using  it.  But  it  is  in 
fact  a  property  devoted  to  public  purposes  as  well  as  to  private 
purposes ;  and'  the  public  have  rights,  no  doubt,  over  the  property 
of  the  railway  company.  It  is  property  which  is  allowed  to  be 
acquired  by  the  railway  company  solely  for  this  purpose,  and  it  is 
devoted  to  this  purpose. 

It  would  be  a  very  odd  thing,  even  if  there  were  no  enactment 
to  the  contrary,  to  allow  a  corporation  formed  to  hold  land 
for  a  *  special  purpose,  and  to  take  that  land  compulsorily  [*  620] 
from  the  owners  only  for  that  purpose,  to  devote  the  land 
to  another  purpose,  or  to  alienate  the  land  generally  under  any 
notion  of  the  ordinary  rights  of  an  ordinary  proprietor.  But  when 
I  look  to  the  actual  terms  of  the  Act  of  Parliament,  I  think  there 
can  be  no  question  that  what  we  should  expect  to  find  expressed 
there  is  clearly  expressed. 

The  railway  company  is  to  be  a  body  corporate,  and  to  have 
power  "  to  purchase,  take,  hold,  and  dispose  of  land  for  the  pur- 
poses, but  subject  to  the  restrictions  of  this  Act, "  so  that  they  can 
only  dispose  of  land  for  the  purposes  of  the  Act 

Now,  of  course  a  gratuitous  disposition  could  never  be  for  the 
purposes  of  the  Act  There  might  be  cases  in  which  it  might  be 
alleged  that  a  disposition  for  value  might,  under  certain  circum- 
stances, be  for  the  purpose  of  the  Act ;  but  under  no  circumstances 
could  a  gratuitous  disposition  be  so.  Nor  could,  as  I  read  the 
Act  of  Parliament,  a  sale  of  the  railway  be  a  purpose  of  the  Act 
Indeed,  when  we  look  at  the  powers  which  the  company  had  to 
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take  land  at  all,  we  shall  find  in  the  20th  section,  that,  "  subject 
to  the  provisions  of  this  Act,  the  company  from  time  to  time  may 
enter  upon,  take,  and  use,  and  appropriate  all  or  any  of  the  lands 
defined  on  the  deposited  plans. "  The  provision  in  this  Act  is  not 
that  they  shall  take  lands  and  sell  them,  unless  you  find  a  special 
provision  for  this  purpose;  besides  which,  by  the  19th  section, 
you  find  they  have  power  to  take  ten  acres  for  extraordinary  pur- 
poses. There  is  no  provision  in  that  Act  enabling  the  company  to 
do  more  than  use  the  lands  for  the  purposes  of  the  railway,  except 
so  far  as  the  Railways  Clauses  Act  and  the  Lands  Clauses  Act  are 
incorporated. 

Now,  in  the  Lands  Clauses  Act  there  is  a  section  of  great  im- 
portance, namely,  the  127th  section,  relating  to  superfluous  lands ; 
and  one  part  of  the  argument  addressed  to  me  was  that  the  land 
under  the  arch  might  be  treated  as  superfluous  land,  or  at  all 
events  that  the  right  of  way  granted  might  be  treated  as  being  an 
easement  within  the  term  **  superfluous  land ; "  that  the  word 
"  lands  "  included,  by  the  definition  of  the  Act,  all  easements  and 
other  hereditamenta     It  appears  to  me  quite  impossible  that  this 

can  be  so.  The  preamble  to  the  section  is  this :  "  And 
[*  621]  with  respect  to  *  lands  acquired  by  the  promoters  of  the 

undertaking  under  the  provisions  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  but  which  shall  not  be 
required  for  the  purposes  thereof,  be  it  enacted  as  follows.  *  Now, 
it  is  quite  plain  that  all  the  land  under  the  station  is  "  required 
for  the  purposes  thereof,*  not  only  for  the  support  of  the  arches, 
as  regards  the  portions  of  it  actually  beneath  the  piers  of  the 
arches,  but  also  that  which  is  under  the  top  of  the  arches  is  re- 
quired, and  although  the  actual  surface  of  that  piece  of  land  is  not 
utilised  for  the  moment,  it  might  be  utilised  at  any  instant  by  the 
arch  subsiding  or  tumbling  in,  or  any  other  purpose,  for  you  would 
then  put  scaffolding  or  supports  upon  that  part  of  the  land. 

It  is  quite  plain,  therefore,  that  the  land  cannot  be  treated  as 
1ft nd  not  required  for  the  purposes  of  the  railway.  It  is  an  inte- 
gral part  of  the  station.  But,  besides  that,  when  we  look  at  the 
wardn  of  the  section  we  see  that  this  cannot  be  superfluous  land : 
"  Wit  bin  the  prescribed  period,  or,  if  no  period  be  prescribed, 
within  Uin  years  after  the  expiration  of  the  time  limited  by  the 
ifiecial  Act  for  the  completion  of  the  works,  the  promoters  of  the 
undertaking  shall  absolutely  sell  and  dispose  of  all  such  super- 
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fluouB  lands  and  apply  the  purchase-money  arising  from  such  sales 
to  the  purposes  of  the  special  Act,  and  in  default  thereof  all  such 
superfluous  lands  remaining  unsold  at  the  expiration  of  such  period 
shall  thereupon  vest  in  and  become  the  property  of  the  owners  of 
the  lands  adjoining  thereto  in  proportion  to  the  extent  of  their 
lands  respectively  adjoining  the  same. ' 

Of  course  you  can  never  suppose  that  the  Legislature  intended  to 
take  away  what  I  will  call  the  base  of  the  arch,  or  that  which 
underlies  even  the  crown  of  the  arch,  as  being  not  wanted  in  any 
event  for  the  purposes  of  the  undertaking.  It  is,  in  my  opinion, 
quite  an  inadmissible  contention. 

Again,  under  sect.  45  of  the  Railways  Clauses  Act  there  is  a 
power  to  take  land  for  "  extraordinary  purposes, "  and  a  power  of 
selling  the  land  which  shall  be  so  taken.  The  prescribed  number 
of  acres  in  the  present  Act  is  ten  acres ;  and  it  is  for  the  purpose, 
amongst  other  things,  of  additional  stations,  and  convenient  roads 
and  ways.  There  is  a  power  to  sell  the  land  which  they  so  take ; 
but  beyond  those  two  powers,  there  is  no  power  of  selling,  that  I 
can  find. 

*  The  aigument  was  used  that,  as  the  company  took  the  [*  622] 
property  in  fee,  they  have  the  ordinary  rights  of  fee 
simple  proprietors ;  but  even  that  is  not  so.  It  is  not  necessary 
now  to  go  fully  into  that  point,  because  the  right  of  selling  they 
clearly  have  not  As  I  said  before,  they  have  only  to  hold  it  for 
the  purposes  of  the  special  Act  They  can  only  dispose  of  it  for 
the  special  purposes  of  the  Act ;  and  the  very  fact  that  they  have 
special  powers  of  sale  over  other  lands,  which  would  be  wholly 
unnecessary  if  they  could  sell  the  land  used  for  the  railway  and 
works,  shows  that  they  cannot  sell  this  land. 

It  is,  moreover,  a  mistake  to  suppose  that  they  themselves  have 
the  ordinary  rights  of  proprietors  in  every  respect  to  use  the  lands. 
Their  rights,  no  doubt,  are  limited,  though  it  is  not  necessary  to 
state  the  exact  limita  That  point  came  before  the  Court  of 
Queen's  Bench  in  the  case  of  Bosiock  v.  North  Staffordshire  Rail- 
way Company^  which  is  not  really  distinguishable  from  the  present 
case.  It  has  been  reported,  once  before  the  Vice-Chancellor 
Stuart,  3  Sm.  &  GifL  283,  and  also  before  the  Court  of  Queen's 
Bench,  4  E.  &  R  798.  There  the  majority  of  the  Court  of 
Que^i's  Bench  were  clearly  of  opinion,  though  the  words  there 
were  *  for  the  purposes  of  this  Act  and  for  no  other  purpose,  * 
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-r:'T:ir£:r5.  ."i:  "me  V-.TSfjisnB  empowered  them  to  acquire  and 
^   ^  :    2*  "Lc    ■iTTii.'^  zitfflBly  for  Lae  special  purposes  of  the 

IT-i*  -f  I.-  2r^  Lcrrne.  jt  xZ  events  in  an  equity  Court,  for 
.,15.  ^-^*  -=£--  — .tTv  Tscinc^a  It  jorpoiatioQs  with  limited  powers 
z  t£i  -"ZL—n.  iiziM.  ^^^•'Hs  Jt  olienatioo,  and  limited  rights  of 
•.irir-  -  "^^-r  -i^rir  ^  ^xrr^  One  Lir^e  mass  of  corporations  must 
t.-.-ir  •--  iir  ji^^ii^  -r  e^THj  me — I  mean  the  ecclesiastical  corpora- 
:i.=>.  :*lr  r  j..:;rr^ci:e.  ^Lj  retpinij  ecclesiastical  corporations 
?»  .r.  .r  '^i^'  ..^:  -KHt:^  ifieidihi  as  to  rectors,  vicars,  and  others, 
-r>^  ::i-"_-:.  -^  1  jsmiin  sense,  owiwas  in  fee  simple,  yet  in  many 
--.irr--."3'  1--**  luii  jn>  :he  ^^^w&ssji  tenants  for  life.  Of  course 
-.  v-itr  -z  :>--r  ii2i;:le  an  actaailj  enjoy  beyond  his  life;  and 
:i:rr^/  n  :ij  iiac  dXjenc  they  were  no  better  and  no 
^  >^j.  ^  ♦  1  r^^  ,  *  jnATi  jcher  owners  in  fee  simple.  But  it  was 
5i . .  zi^r.  "jei::!;  seL^ed  ii  right  of  their  churches,  they 
:^v.  r  t  i-c  runary  tc^vwis  Jt  other  proprietors  in  fee  simple,  and 
s;.-:  --^^cr*^  *fr  .^ceiua:;  aiines,  and  so  on,  were  denied  to  them, 
w-  -^iv^-  v-'W  3CC  ill'.w^i  5J  use  their  property  in  the  same  way 
^  *r.:  vdr^  ^vitrs  :i  land 

r:v  a  4  '.i.'VJ  Vviy  -?t  .vr^orations»  with  which  the  old  Court  of 
^"^.uvv'tr^  :^*.'::  i  ^T^^^*^  -^^^  "^^  '^*^»  but  with  which  the  High  Court,! 
».n  :  i  • '^  "'  ^'*''  ^^**  ^^^  ^  much  to  do,  there  being  Charity 
C^::::  5^'-^:^r<  i;-LviaKd  to  do  a  great  part  of  that  work  — 
TAr.i'^  .j.e-T^  .-vrrcradcnsy  had,  as  we  all  know,  very  limited 
•*v  »^-  '-^  ,*i:  -^  ^'v*?jn:c  oc  tieir  lanA  Since  the  Municipal  Corpora- 
^,'  .<  V  c  ^v'  '^^"^  ^  a-vt3iN?r  of  other  corporations,  namely,  munic- 
''•j'  •»  rvn::.ns.  ^iv?  i^'i^^?  *l$o  restricted  ownership  and  restricted 

"  ^»**v^.r*^i  »r«,  :je:e  i*  ttocbiag  at  all  new  or  remarkable  in  the  fact 
->  "  -  M  ri/^^*^*  cccijuuT  has  only  these  restricted  and  limited 
^\  '  *•  4fcv::vit»  to  me  quite  impossible  that  the  railway  com- 
'  "^.^^Hjt^  ii^V*  ri^-*  either  to  sell,  grant,  or  dispose  of  this  land, 
^  "i  i-^  ^.3fc3<f::::^-t  or  right  of  way  over  it,  except  for  the  purposes 
^  -  *  ^  *  .•  *v  »5  V*  to  sar,  with  a  view  to  the  traffic  of  their  rail- 
^  "  ^-<  be:::t^  mr  opinion,  it  would  dispose  of  the  plaintiflf's 
^^''  '«  ":>^  ^rcu::d  v>l  general  law  being  against  him. 
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But  now  I  come  to  the  next  point,  which  is  a  very  important 
one,  and  that  is  the  right  of  a  railway  company  which  uses  an- 
other railway  company's  property  under  a  working  agreement 
Now,  the  user  in  this  case  is  for  the  purposes  of  the  traffic,  either 
present  or  future ;  including  the  development  of  the  through  and 
local  traffic.  What  the  Midland  Company  say  is,  in  efifect,  this : 
*  We  now  require  two  of  these  arches  for  the  purpose  of  bonded 
warehouses  to  be  used  for  the  purposes  of  our  traffic.  We  have 
been  applied  to  by  traders  on  the  line  to  enable  them  to  store  their, 
dutiable  goods  in  bonded  warehouses  temporarily,  •  when  they 
require  either  to  be  sent  from  Northampton  or  to  Northampton. ' 
This  is  quite  a  legitimate  object,  and  one  which  the  directors  of 
the  railway  company  wish  to  comply  with.  They  further  say, 
that  in  order  to  do  this  the  bonded  warehouses  must  be  locked  up 
and  so  secured  as  to  satisfy  the  Board  of  Customs,  who  of  course 
are  very  particular  upon  this  point,  because  they  must  be 
very  *  careful  that  the  goods  do  not  get  out  without  the  [*  624] 
duty  being  paid,  and  the  reasonable  requirements  of  the 
Board  of  Customs  must  be  complied  with  in  this  respect  before 
bonded  warehouses  can  be  established.  They  further  say  that 
there  are  no  warehouses  at  the  top  of  this  station.  The  only  ware- 
houses they  could  get  would  be  from  the  use  of  the  arches  at  the 
bottom,  and  in  addition  to  locking  it  up  they  want  space,  which 
can  only  be  conveniently  afforded  under  the  arch  for  loading  and 
unlbading  goods  and  turning  the  waggons. 

All  that  appears  to  me  quite  reasonable,  and  entirely  within 
the  purview  of  the  agreement  These  arches  are  a  part  of  the 
station.  They  were  in  fact,  as  we  were  told  in  evidence,  built  for 
the  very  purpose,  and  it  seems  reasonable  to  say  that,  if  the  com- 
pany are  to  use  these  arches  for  warehouses,  they  should  want  to 
utilise  one  of  the  arches  as  a  yard  for  the  purpose,  which  I  under- 
stand to  be  a  legitimate  use  of  this  arch.  It  is  also  quite  reason- 
able to  exclude  the  public  from  the  right  of  way  over  the 
company's  yard,  which  would  be  very  inconvenient  and  might 
lead  to  robbery ;  besides,  the  unrestricted  admission  of  the  public 
would  interfere  with  the  ordinary  conduct  of  the  business  of  the 
railway.  It  seems  to  me  that  those  who  have  granted  to  the 
Midland  Railway  Company  the  right  to  use  the  station  for  traffic 
purposes  have  granted  to  them  the  right  to  use  the  land  under  the 
arch  in  the  way  I  have  mentioned,  including  in  that  right  of  user 
VOL.  xxu.  — 15 
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the  right  of  excluding  the  public  from  access,  which  means  the 
right  of  exclusive  user. 

That  being  so,  their  title  being  prior  to  the  plaintiflfs,  and  he 
having  purchased  with  notice  of  that  title,  it  appears  to  me  that  he 
has  no  right  to  call  upon  this  Court  to  interfere  in  his  favour 
with  that  exclusive  and  reasonable  user  by  the  Midland  Bailway 
Company ;  and  on  this  ground  also  his  action  fails. 


Swindon  Waterworks  Company  v.  Wilts  and  Berks  Canal  ITaviga- 

tion  Company. 

L.  R.  7  H.  L.  697-716  (s.  c.  45  L.  J.  Ch.  638 ;  33  L.  T.  513 ;  24  W.  R.  284). 

[697]  Caned,  —  Company  incorporated /or  Public  Purposes,  —  Riparian  Owner, 

—  Water  Bights. 

A  company  which  purchases  the  land  of  a  riparian  owner  stands  in  the 
same  situation  as  he  did  with  respect  to  the  water  rights  connected  with  that 
land. 

A  canal  company  was  established  by  certain  Acts  of  Parliament  The 
Acts  gave  the  canal  proprietors  rights  as  to  taking  water  from  streams  within 
the  distance  of  2000  yards,  for  the  purpose  of  making  and  maintaining  the 
canal.  They  purchased  a  mill  on  a  stream,  from  which  stream  they  had  the 
right  to  take  water.  In  this  way  they  became  riparian  owners.  As  such 
they  were  entitled  to  the  flow  of  water  from  brooks  and  streams  running  into 
that  stream,  subject  only  to  the  rights  which  other  riparian  owners  at  the  upper 
part  of  the  stream  might  lawfully  exercise. 

The  directors  of  a  waterworks  company  purchased  a  mill  on  the  upper  part 
of  the  same  straam,  and  so  became  riparian  owners  as  the  owner  of  that  mill 
had  been.  They  not  only  used  the  water  for  the  purposes  and  in  the  manner 
allowed  by  law  to  every  riparian  owner,  but  collected  it  into  a  permanent 
reservoir  for  the  supply  of  an  adjacent  town,  and  claimed,  as  their  legal  right, 
such  a  user  of  it:  — 

Held,  that  this  use  of  the  water  by  the  directors  of  the  waterworks  com- 
pany was  not  a  reasonable  use  of  the  stream,  such  as  could  justifiably  be  made 
by  an  upper  riparian  owner,  and  that  the  canal  proprietors,  who  were  also 
riparian  owners,  whose  flow  of  water  was  thereby  affected,  were  entitled 
to  come  into  equity,  and  obtain  an  injunction  to  restrain  this  use  of  the 
water. 

The  canal  proprietors  had  previously  sold  some  of  the  water  to  the  inhab- 
itants of  the  town  and  others. 

Per  Lord  Hatherlf.y.  —  Though  that  might  be  in  excess  of  the  powers 
given  the  canal  proprietors  by  their  Acts,  it  formed  no  excuse  for  what  had 
been  since  done  by  the  waterworks  company. 

The  rights  of  riparian  owners  on  the  upper  and  lower  portions  of  a  stream 
discussed  and  explained. 
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Certain  persons  who  had  formed  a  company  for  the  purpose  of 
making  a  canal,  obtained  in  the  35  Geo.  III.  an  Act  (c  lii.), 
which  empowered  them  to  do  so,  and  authorised  them 
to  supply  the  canal  *and  its  cuts  and  branches  with  water  [*698] 
from  all  such  springs  as  should  be  found  in  making  the 
same,  and  from  all  **  rivers,  springs,  brooks,  streams,  and  water- 
courses whatsoever,  which  were  or  should  be  found  within  the  dis- 
tance of  2000  yards  from  any  part  of  the  said  canal  or  cuts  respec- 
tively, or  from  any  reservoir  or  reservoirs  belonging  thereto, "  and 
to  do  all  such  works  as  might  be  necessary  for  carrying  these  pur- 
poses into  eflfect  Other  Acts  were  passed  (especially  the  1  &  2 
Geo.  IV.  c.  xcvii.)  confirming  these  powers,  and  changing  the 
name  of  the  original  company  to  its  present  form.  The  words  of 
the  6th  clause  of  this  Act  relating  to  the  supply  of  water  to  the 
canal  slightly  varied  from  those  of  the  first  Act  They  were 
these :  —  The  canal  proprietors  were  empowered  "  to  maintain  and 
keep  navigable  and  passable  for  boats,  barges,  and  other  vessels  the 
said  canal  and  cuts,  and  for  that  purpose  to  supply  the  said  canal 
and  cuts  respectively  at  all  times  for  ever  hereafter  with  water 
from  all  rivers,  springs,  brooks,  streams,  and  watercourses  whatso- 
ever, which  have  been  or  shall  be  found  within  the  distance  of 
2000  yards  from  any  part  of  the  same  canal  and  cuts  respectively. " 

One  of  the  chief  sources  of  supply  to  the  canal  (within  the  2000 
yards'  distance)  was  a  stream  called  the  Wroughton  Stream  (some- 
times called  the  Moredon  Brook,  and  sometimes  the  River  Ray), 
and  the  waters  of  that  stream,  flowing  at  the  summit  level  of  the 
canal,  had  been  constantly  used  for  that  purpose.  In  the  year 
1807  the  canal  proprietors  bought  a  mill  on  the  Wroughton  Stream 
known  as  Wayte's  Mill.  The  water  wheels  of  this  and  six  other 
ancient  mills  were  turned  by  the  waters  of  the  Wroughton  Stream. 
Wayte's  Mill  was  the  nearest  to  the  point  of  junction  of  the 
Wroughton  Stream  with  the  canal ;  there  were  other  mills  above 
it  higher  up  the  stream.  The  purchase  was  made  under  the 
authority  of  the  original  Canal  Act,  and  the  conveyance  gave  to 
the  purchasers  the  rights  of  the  original  owner  to  the  use  of  the 
water.  The  canal  proprietors  did  not  use  Wayte's  Mill  as  a  water 
mill,  but  pulled  it  down. 

In  1866  the  appellants  formed  a  company  (and  registered  it 
under  the  Joint  Stock  Companies  Act,  1862),  called  "  the  Swindon 
Waterworks  Company,  Limited,"  the  object  of  which  was  to  sup- 
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ply  the  town  of  Swindon  (now  very  largely  inereased  in 
[*  699]  extent  and  *  population  in  consequence  of  being  one  of  the 
most  important  stations  on  the  Great  Western  Bailway), 
and  purchased  a  mill  called  Bedford's  Mill,  situated  on  a  stream 
the  waters  of  which  flowed  into  the  Wroughton  Stream,  pulled 
down  the  mill  itself,  and  converted  the  adjoining  land,  which  to 
the  extent  of  fourteen  acres  they  had  also  purchased,  into  a  reser- 
voir ;  and  they  sank  shafts  for  the  purpose  of  obtaining  a  farther 
supply  of  water.  They  also  erected  a  brick  culvert  and  other 
works,  the  efifect  of  which  the  canal  proprietors  alleged  was  to 
divert  the  water  from  the  Wroughton  Stream,  and  so  injure  the 
supply  of  water  to  which  the  proprietors  were  entitled  for  the  use 
of  their  canaL  The  directors  of  the  waterworks  company  entered 
into  an  arrangement  to  supply  Swindon  with  water,  and  made  the 
necessary  alterations  in  their  works  for  the  purpose.  The  year 
1870  was  a  year  of  drought,  and  the  supply  to  the  canal  was 
thereby  diminished,  but  the  canal  proprietors  alleged  that  it  was 
still  more,  and  more  injuriously,  diminished  by  the  water 
abstracted  by  the  appellants  for  their  reservoir  and  the  supply  of 
the  town  of  Swindon.  [See  the  statements  made  in  the  judgment 
of  the  Lord  Chancellor,  post,  p.  235.]  A  correspondence  ensued 
between  the  canal  proprietors  and  the  directors  of  the  waterworks, 
the  latter  of  whom  insisted  on  a  legal  right  to  do  what  they  had 
done,  and  ultimately  the  canal  proprietors  filed  a  bill  against  the 
directors  praying  for  an  injunction  to  prevent  the  latter  from 
continuing  to  divert  the  water  from  the  Wroughton  Stream,  and 
for  an  inquiry  and  account,  and  for  general  relief. 

The  directors  of  the  waterworks  claimed  by  their  answer  the 
right  as  owners  of  Bedford's  Mill  to  divert  the  waters  in  the  way 
they  had  done.  They  denied  doing  any  injury  to  the  proprietors 
in  the  lawful  use  of  water  for  the  canal ;  they  alleged  that  the 
canal  proprietors  had  formerly  sold  water  to  the  towns  of  Old 
and  New  Swindon,  and  still  sold  water  to  two  persons,  which 
water  was  not  therefore  required,  or  used,  for  the  purposes  of 
the  canal. 

A  large  body  of  evidence  was  taken,  and  the  cause  came  on  to 

Ui  heard  before  Vice-Chancellor  Malins  on  a  motion  for  a  decree, 

and  on  the  3rd  of  December,  1873,  his  Honour  directed  the  bill  to 

})e  dismissed  with  costs.    On  appeal  to  the  Lords  Justices 

' '  700]   this  decree  *  was  reversed,  and  an  injunction  was  granted 
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(L.  R.   9  Ch.  451.     See  p.  462,  where  the  form  of  the  minute 
is  printed).     This  appeal  was  then  brought. 

Mr.  H.  Fox  Bristowe,  Q.  C,  and  Mr.  W.  W.  Karelake  (Mr. 
Thesiger,  Q.  C,  with  them),  for  the  appellants:  — 

The  respondents  must  found  their  claim  here  upon  the  words  of 
the  Acts  authorising  the  making  and  the  maintenance  of  the  canal. 
Those  Acts  do  not  warrant  that  claim,  and  it  cannot  be  sustained 
on  the  ground  that  the  respondents  are  riparian  owners,  for  they 
are  not  so  in  the  sense  in  which  that  term  is  properly  used.  They 
bought  the  mill  of  a  riparian  owner,  but  they  have  not  continued 
it  in  its  original  use,  and  their  rights,  therefore  —  though  a  ripa- 
rian owner  might  grant  his  rights  as  such  to  another  person, 
Nattall  V.  Bracewelly  L.  R  2  Ex.  1  —  had  been  abandoned.  What- 
ever rights  they  claim  must,  therefore,  depend  on  their  Acts  of 
Parliament  They  are  a  mere  parliamentary  company  founded  for 
a  given  purpose,  and  they  cannot  claim  in  respect  of  any  character 
obtained  from  the  purchase  of  Wayte's  Mill.  But  if  so,  then, 
whatever  may  be  the  streams  from  which  they  are  allowed  to  draw 
water  to  supply  their  canal  they  are  only  entitled  to  draw  so  much 
as  will  supply  it,  for  instance,  so  many  thousand  gallons  a  day, 
and  supply  it  for  its  purposes  as  a  canal,  but  not  to  sell  the  water, 
or  for  any  other  purpose.  National  Manv/re  Company  v.  Donald, 
4  H.  &  N.  8.  They  are  not  entitled  to  use  the  water  for  any  other 
purposes  than  those  specified  in  their  Acts.  Rochdale  Canal  Coin- 
pany  v.  Batcliffe,  18  Q.  B.  287.  If  so,  there  can  have  been  no 
injury  inflicted  on  them,  for  they  have  not  been  deprived  of  any- 
thing to  which  they  were  lawfully  entitled.  If  they  get  as  much 
water  as  will  enable  them  to  work  their  canal,  they  get  all  that 
the  Acts  meant  to  give  them.  Now  the  evidence  shows  that  for  a 
long  time  they  have  sold  water  —  which  was,  of  course,  in  excess 
of  what  was  required  for  the  canal  —  to  the  Great  Western  Eailway 
Company,  its  servants  and  workmen,  and  certain  persons  in  Swin- 
don, and  they  even  sell  it  now  to  at  least  two  tradesmen 
of  the  neighbourhood.  Such  a  sale  is  not  *  within  the  pur-  [*  701] 
pose  of  making  and  maintaining  a  canal  for  which  alone 
their  powers  were  given  them,  and  is  not  authorised  by  their  Acts. 
All  their  rights  were  given  to  them  in  trust  for  the  benefit  of  the 
public  —  a  benefit  of  a  particular  sort,  fixed  and  settled  by  Parlia- 
ment They  cannot  be  protected  in  these  rights  when  they  seek  to 
employ  the  water  in  another  and  different  manner,  and  for  their 
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own  sole  profit.  The  Court  will  take  these  circumstances  into 
consideration  in  determining  whether  they  are  entitled  to  the 
special  relief  they  are  now  seeking.  Clarke  v.  Clarke  L.  R  1 
Ch.  16. 

No  real  injury  to  the  respondents,  as  owners  of  Wayte's  Mill, 
the  only  character  in  which  they  could  have  a  pretence  to  come 
into  a  Court  of  equity,  has  been  established  by  the  evidence  hera 
They  really  are  not  riparian  owners,  and  have  not  suflfered  any 
loss  of  rights  and  advantages  as  riparian  owners ;  and  their  bill, 
which  was  not  maintainable  by  them  as  mere  canal  proprietors, 
was  therefore  properly  dismissed  by  the  Vice-Chancellor. 

The  appellants'  reservoir  was  at  a  considerable  distance  from 
the  respondents'  canal,  and  was  not  even  on  the  banks  of  the  stream 
from  which  they  claimed  to  draw  their  supply  of  water.  Now  the 
Legislature  which  gave  the  respondents  the  right  to  take  water 
from  streams  within  2000  yards'  distance,  gave  them  a  fixed  and 
limited  space  for  that  purpose,  and  did  not  intend  to  make  riparian 
owners  (and  such  the  appellants  are),  who  might  be  several  miles 
up  the  river,  suffer  from  a  diminution  of  water  in  order  to  con- 
tribute to  the  respondents'  profits. 

Mr.  J.  Pearson,  Q.  C. ,  and  Mr.  C.  M.  Eoupell,  for  the  respond- 
ents, were  not  called  on,  except  with  relation  to  the  form  of  words 
used  in  the  decree  below. 

The  Lord  Chancellor  (Lord  Cairns):  — 

Your  Lordships  desired  to  hear  a  few  observations  with  regard 
to  the  form  of  the  decree;  not,  I  think,  because  there  was  any 
doubt  as  to  the  correctness  in  point  of  substance  of  the  judgment 
of  the  Lords  Justices,  but  because  the  decree  had,  probably  per 
incuriam,  assumed   a  form  which  was  scarcely  apposite,  having 

regard  to  the  nature  of  the  issues  which  were  raised. 
[*  702]  *  My  Lords,  the  questions  which  are  raised  in  the  present 
case  are,  no  doubt,  questions  of  very  considerable  import- 
ance to  the  parties ;  but  they  are  questions  which  appear  to  me  not 
to  be  attended  with  any  real  diflBculty.  The  plaintiffs  in  the  suit, 
the  canal  company,  came  into  the  Court  of  Chancery  complaining 
of  an  injury  which  had  been  done  to  them  in  a  two-fold  capacity. 
In  the  first  place,  they  were  a  canal  company  established  under 
AotH  of  Parliament,  now  of  considerable  antiquity,  for  the  pur- 
j/iH^i  of  making  and  maintaining  a  canal  navigation  in  the  usual 
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mode  and  form.  They  pointed  to  those  Acts  of  Parliament,  to 
which  I  shall  afterwards  have  occasion  to  refer  your  Lordships,  as 
their  charter,  under  which  they  were  entitled,  in  the  first  instance, 
to  make  their  canal  and  to  obtain  a  certain  amount  of  supply  of 
water  for  the  purposes  of  their  canal,  and  they  complained  that 
having  made  their  canal,  and  having  obtained,  by  means  of  streams 
which  they  were  authorised  to  press  into  their  service,  a  sufiBcient 
supply  for  their  canal,  one  of  those  streams  had  subsequently 
been  interfered  with,  and  diverted  by,  the  present  appellants, 
who  were  owners  of  land  higher  up  upon  the  stream. 

But,  my  Lords,  they  had  a  second  complaint  to  make.  It 
appears  that  near  their  canal,  but  higher  up,  upon  the  course  of  the 
stream  in  question,  there  had  been  a  riparian  tenement,  which 
was  called  in  the  argument  by  the  name  of  Wayte's  Mill,  and 
that  the  canal  proprietors  had  purchased  this  tenement  with  all  its 
rights,  and  that  they  had  done  this  lawfully,  being  authorised  by 
their  Act  of  Parliament  to  make  their  canal  and  hold  the  property, 
and  to  take  it,  either  for  the  purpose  of  enjoying  it  or  for  the  pur- 
pose of  reselling  it  The  tenement  which  they  purchased  was,  as 
I  have  said,  a  riparian  tenement ;  the  stream  in  question  passed 
through  it  In  point  of  fact,  at  the  time  it  was  purchased  the 
stream  was  used  for  the  purpose  of  working  a  mill  placed  on  the 
tenement,  and  the  canal  proprietors  under  their  Act  of  Parliament, 
if  they  had  been  so  minded,  might  have  continued  to  use  that  mill 
as  a  mill.  The  plaintiffs  in  the  suit  (the  present  respondents) 
therefore  said  that,  as  to  this  tenement  of  theirs,  the  acts  which 
they  were  complaining  of  not  merely  interrupted  the  flow  of  water 
to  the  canal,  but  interrupted  the  flow  of  the  water  in  its  usual 
course  to  the  tenement  in  question.  They  complained, 
*  therefore,  that  the  rights  which  had  been  given  by  Parlia-  [*  703] 
ment  for  the  purpose  of  making  and  maintaining  the  canal 
had  been  interfered  with,  and  farther,  that  their  rights  as  riparian 
owners  had  been  interfered  with  by  the  operation  of  the  defend- 
ants (the  appellants)  higher  up  on  the  stream. 

My  Lords,  what  the  appellants  were  doing  was  this :  they  were, 
as  I  have  said,  owners  at  a  considerable  distance  up  the  stream  in 
question;  they  had  taken  possession  of  the  water  of  the  stream 
higher  up ;  they  had  altered  the  channel  of  tlie  stream,  and  they 
had  made  a  reservoir  into  which  they  collected  and  poured  all  the 
water  of  the  stream. 
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My  Lords,  the  alteration  of  the  channel  of  the  stream,  or  even 
the  collection  of  the  water  of  the  stream  into  the  reservoir,  would 
not  of  itself,  or  need  not  of  itself,  have  been  any  injury  to  the 
owners  lower  down  the  stream,  because  it  might  well  be  that,  not- 
withstanding that  alteration  of  the  channel  and  that  temporary 
collection  of  the  water  into  the  reservoir,  the  natural  flow  of  the 
stream  might  have  been  restored  and  the  waters  continue  to  come 
down  as  they  had  done  befora 

But,  my  Lords,  the  alteration  of  the  channel  and  the  collection 
of  the  waters  into  the  reservoir  were  not  made  for  the  mere  pur- 
pose of  detaining  the  water  for  a  short  time  and  afterwards  restor- 
ing it,  but  for  a  wholly  different  purpose.  They  were  made  for  the 
purpose  of  supplying  a  considerable  and  increasing  town  in  the 
neighbourhood,  namely,  Swindon,  with  water ;  a  purpose  extremely 
desirable  and  laudable,  but  one  to  be  attained  not  by  violent 
means,  or  means  not  warranted  by  law,  but  by  legal  means. 

That,  my  Lords,  therefore  raises  in  the  first  place,  before  advert- 
ing to  the  parliamentary  position  of  the  canal  company,  the  ques- 
tion whether  a  proceeding  of  this  kind,  that  is  to  say  the  user  of  a 
running  stream  by  an  upper  owner  for  a  purpose  such  as  I  have 
indicated,  is  a  lawful  user  of  the  stream  as  against  the  owner  of  a 
tenement  lower  down  the  stream.  The  law  of  this  country  as  to 
the  rights  of  upper  and  lower  riparian  owners  is  so  well  settled  in 
its  general  aspects,  that  I  need  only  remind  you  of  the  general 
features  of  that  law,  without  referring  to  any  of  the  authorities 

which  have  been  cited  at  the  bar. 
[•  704]  *  Undoubtedly  the  lower  riparian  owner  is  entitled  to  the 
accustomed  flow  of  the  water  for  the  ordinary  purposes  for 
which  he  can  use  the  water,  that  is  quite  consistent  with  the  right 
of  the  upper  owner  also  to  use  the  water  for  all  ordinary  purposes, 
namely,  as  has  been  said  ad  lavavdum  et  ad  potandum,  whatever 
portion  of  the  water  may  be  thereby  exhausted  and  may  cease  to 
come  down  by  reason  of  that  use.  But  farther,  there  are  uses  no 
doubt  to  which  the  water  may  be  put  by  the  upper  owner,  namely, 
uses  connected  with  the  tenement  of  that  upper  owner.  Under 
certain  circumstances,  and  provided  no  material  injury  is  done,  the 
water  may  be  used  and  may  be  diverted  for  a  time  by  the  upper 
owner  for  the  purpose  of  irrigation.  That  may  well  be  done ;  the 
exhaustion  of  the  water  which  may  thereby  take  place  may  be  so 
incousiderable  as  not  to  form  a  subject  of  complaint  by  the  lower 
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owner,  and  the  water  may  be  restored  after  the  object  of  irrigation 
is  answered,  in  a  volume  substantially  equal  to  that  in  which  it 
passed  before.  Again,  it  may  well  be  that  there  may  be  a  use  of 
the  water  by  the  upper  owner  for,  I  will  say,  manufacturing  pur- 
poses, so  reasonable  that  no  just  complaint  can  be  made  upon  the 
subject  by  the  lower  owner.  Whether  such  a  use  in  any  particular 
case  could  be  made  for  manufacturing  purposes  connected  with  the 
upper  tenement  would,  I  apprehend,  depend  upon  whether  the  use 
was  a  reasonable  use.  Whether  it  was  a  reasonable  use  would  de- 
pend, at  all  events  in  some  degree,  on  the  magnitude  of  the  stream 
from  which  the  deduction  was  made  for  this  purpose  over  and 
above  the  ordinary  use  of  the  water. 

But,  my  Lords,  I  think  your  Lordships  will  find  that,  in  the 
present  case,  you  have  no  diflSculty  in  saying  whether  the  use 
which  has  been  made  of  the  water  by  the  upper  owner,  comes 
under  the  range  of  those  authorities  which  deal  with  cases  such  as 
I  have  supposed,  cases  of  irrigation  and  cases  of  manufacture 
Those  were  cases  where  the  use  made  of  the  stream  by  the  upper 
owner  has  been  for  purposes  connected  with  the  tenement  of  the 
upper  owner.  But  the  use  which  here  has  been  made  by  the  appel- 
lants of  the  water,  and  the  use  which  they  claim  the  right  to 
make  of  it,  is  not  for  the  purpose  of  their  tenements  at  all,  but  is 
a  use  which  virtually  amounts  to  a  complete  diversion  of  the  stream 
—  as  great  a  diversion  as  if  they  had  changed  the  entire 
*  water-shed  of  the  country,  and  in  place  of  allowing  the  [*  705] 
stream  to  flow  towards  the  south,  had  altered  it  near  its 
source,  so  as  to  make  it  flow  towards  the  north.  My  Lords,  that 
is  not  a  user  of  the  stream  which  could  be  called  a  reasonable  user 
by  the  upper  owner ;  it  is  a  confiscation  of  the  rights  of  the  lower 
owner ;  it  is  an  annihilation,  so  far  as  he  is  concerned,  of  that  por- 
tion of  the  stream  which  is  used  for  those  purposes,  and  that  is 
done,  not  for  the  sake  of  the  tenement  of  the  upper  owner,  but  that 
the  upper  owner  may  make  gains  by  alienating  the  water  to  other 
parties,  who  have  no  connection  whatever  with  any  part  of  the 
stream. 

Therefore,  my  Lords,  so  far  as  regards  the  position  of  the  re- 
spondents as  riparian  owners,  it  appears  to  me  that  they  clearly 
have  a  right  to  complain  of  that  which  is  done  by  the  appellants, 
if  what  is  so  done  by  them  is  insisted  upon  as  a  thing  which  they 
have  a  right  to  da     I  put  this  qualification,  because,  if,  when 
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the  attention  of  the  appellants  had  been  called  to  what  they  were  - 
doing,  they  had.  not  insisted  upon  doing  it  as  a  matter  of  right,  I 
can  well  understand  that  if  the  Court  of  Chancery  found  (1  still 
speak  of  the  position  of  the  canal  proprietors  as  riparian  owners) 
that  no  sensible  damage  had  occurred  to  them,  it  might  not  have 
thought  it  necessary  to  interfere  with  them  by  an  injunction  or 
declaration.  But  what  your  Lordships  find  here  is  that  even  upon 
this  point  of  ownership,  when  challenged  by  the  respondents,  the 
appellants  have  made  this  claim,  "  We  admit  that  we  intend 
(unless  enjoined  by  injunction  from  so  doing)  to  continue  the 
diversion  of  the  said  Wroughton  Stream  into  our  said  reservoir,  for 
our  own  purposes  and  profits,  whenever  the  demand  on  us  for  water 
requires  us  so  to  do. " 

My  Lords,  after  that  it  appears  to  me  that  it  is  impossible  that 
the  Court  can  do  otherwise  than  decide  the  issue  which  is  thus 
raised  between  the  parties.  It  is  a  matter  quite  immaterial 
whether,  as  riparian  owners  of  Wayte's  tenement,  any  injury  has 
now  been  sustained,  or  has  not  been  sustained  by  the  respondents. 
If  the  appellants  are  right,  they  would,  at  the  end  of  twenty  years, 
by  the  exercise  of  this  claim  of  diversion,  entirely  defeat  the  in- 
cident of  the  property,  the  riparian  right  of  Wayte's  tenement 
That  is  a  consequence  which  the  owner  of  Wayte's  tene- 
[*  706]  ment  has  the  *  right  to  come  into  the  Court  of  Chancery  to 
get  restrained  at  once,  by  injunction,  or  declaration,  as 
the  case  may  be. 

That  is  all  I  have  to  submit  to  your  Lordships  as  regards  the 
riparian  owners,  the  respondents,  except  this,  that  I  cannot  give 
any  weight  at  all  to  the  argument  which  at  one  time  was  attempted 
to  be  addressed  to  your  Lordships,  that  because  this  canal  company 
which  owned  Wayte's  tenement  was  a  parliamentary  company 
created  by  Act  of  Parliament,  and  created  for  the  particular  purpose 
of  making  and  maintaining  the  canal,  therefore  it  was  in  some 
way  fettered  in  the  ownership  of  Wayte's  tenement;  that  is  to  say, 
that  Wayte's  riparian  tenement  had  not,  in  the  hands  of  these 
respondents,  all  the  incidents  and  accompaniments  of  a  riparian 
tenement  which  it  would  have  had  in  the  hands  of  a  private  indi- 
vidual. My  Lords,  I  cannot  for  a  moment  concede  that  poinL 
The  respondents  were  the  lawful  owners  of  Wayte's  tenement; 
every  incident  of  property  which  properly  belonged  to  Wayte's 
tenement  was  in  their  hands.     If  otherwise,  they  might  hold  for 
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upwards  of  twenty  years,  and  not  being  able,  according  to  the  argu- 
ment which  I  am  meeting,  to  exercise  certain  rights  of  ownership 
which  otherwise  would  belong  to  it,  at  the  end  of  twenty  years 
when  they  passed  the  tenement  into  other  hands,  they  would  have 
to  pass  it  stripped  of  these  very  rights,  of  the  most  valuable  char- 
acter, which  it  once  had  possessed. 

Now  I  turn  to  the  position  of  the  canal  proprietors  under  their 
parliamentary  powers.  All  I  have  to  submit  to  your  Lordships 
upon  that  point  is  this :  —  They  were  entitled  under  their  Acts  of 
Parliament  to  maintain  and  keep  navigable  the  canal;  for  that 
purpose  to  supply  the  canal  with  water  "  from  all  rivers,  springs, 
brooks,  streams,  and  watercourses  whatsoever, "  which  had  been  or 
should  be  found  within  a  distance  of  2000  yards  from  any  part  of 
the  canal.  My  Lords,  the  water  of  the  stream  of  which  we  are 
speaking  was  found,  was  in  existence,  was  flowing,  when  the 
canal  was  made,  within  the  2000  yards.  It  appears  to  me  the 
canal  proprietors  had  the  right  then  and  there  to  take  that  water 
for  the  supply  of  their  canal.  If,  in  taking  that  water  for  the 
supply  of  their  canal,  they  stopped  it  from  flowing  in  its  accus- 
tomed course  to  any  tenement  lower  down  upon  its  course, 
they  would  be  *  obliged  to  compensate  the  owner  of  that  [*  707] 
inferior  tenement  under  their  Act  of  Parliament 

My  Lords,  with  regard  to  the  upper  owners,  it  appears  to  me  that 
the  canal  proprietors  stepped  into  all  the  rights  which  a  riparian 
owner  at  their  point  in  the  stream  would  have,  as  against  the 
upper  owners,  with  this  qualification,  and  with  this  only,  that 
these  rights  were  to  be  exercised,  not  absolutely,  not  capriciously, 
but  merely  and  only  for  the  purpose  of  supplying  their  canal. 
Therefore  coming  to  complain,  under  their  parliamentary  powers, 
they  must  show  that  something  has  been  done  by  the  upper  owners 
which  has  interfered  with  the  supply  that  their  canal  properly 
derived  from  this  stream.  My  Lords,  have  not  the  respondents 
shown  that  in  this  case?  The  bill  was  filed  in  the  year  1870. 
The  year  1870  was,  no  doubt,  a  year  of  unusual  drought ;  but  in 
that  year,  it  appears  by  the  evidence,  which  I  need  not  trouble  you 
by  reading,  that  the  supply  of  water  to  the  canal  was  undoubtedly 
defective.  Heavy  traflSc  —  traflic  of  barges  laden  heavily,  requir- 
ing a  large  draught  of  water  —  had  to  be  refused  on  account  of  the 
insufficient  supply  of  water  in  the  canal.  It  has  been  said  that 
the  depth  of  the  water  might  have  been  increased  by  dredging. 
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That  is  met  by  the  evidence  which  states  that  it  might  have  been 
increased  in  depth  by  dredging  by  nine  inches,  but  that  an  increase 
of  two  or  three  feet  in  depth  was  necessary  in  order  to  have  accom- 
modated the  trafiSc.  How  did  that  deficiency  of  supply  arise? 
No  doubt  the  evaporation  and  absence  of  influx  owing  to  the  dry- 
ness of  the  season  had  something  to  do  with  that  But  it  stands 
upon  the  evidence  without  contradiction,  without  any  impeach- 
ment upon  cross-examination,  that  a  considerable  reason  for  the 
deficiency  of  the  supply  was,  that  at  that  very  time  the  appel- 
lants had  taken  possession  of  the  upper  part  of  the  waters  of  the 
stream  and  diverted  those  waters  for  the  supply  of  Swindon. 
There  was,  therefore,  upon  the  filing  of  the  bill,  as  it  appears  to 
me,  a  case  clearly  established,  that  the  supply  of  water  for  the 
canal,  arising  out  of  the  stream,  was  deficient,  and  was  made  defi- 
cient by,  or  at  all  events  partly  by,  the  acts  of  the  present 
appellants. 

My  Lords,  in  that  state  of  things  it  appears  to  me  that  undoubt- 
edly the  canal  proprietors  had  a  right  to  come  into  a  Court 
[*  708]  •  of  equity,  and  having  a  right  to  come  into  a  Court  of 
equity,  they  find  themselves,  again,  upon  this  point  also, 
met  by  the  challenge  which  I  have  already  read  as  to  the  question 
of  riparian  ownership.  They  were  met  there,  again,  by  the  asser- 
tion of  the  right,  that  the  appellants  intended  to  continue  the 
diversion  of  the  Wroughton  Stream  into  their  reservoir,  for  their 
own  purposes  and  profits,  whenever  the  demand  for  water  required 
them  to  do  so.  It  was  high  time,  upon  the  face  of  that,  that  the 
canal  proprietors  should  have  their  rights  declared  in  a  Court  of 
equity. 

Now  that  being  so,  it  appears  to  me  that  in  substance  the  deter 
mination  of  the  Lords  Justices  was  entirely  correct.  I  have 
pointed  out,  in  the  course  of  the  argument,  a  want  of  precision  and 
appositeness  in  the  words  comprised  in  the  declaration  contained 
in  the  decree ;  and  what  I  would  submit  to  your  Lordships  is,  that 
an  alteration  in  this  respect  should  be  made  in  the  decree,  not  an 
alteration  which  will  interfere  with  the  right  to  the  costs  of  the 
suit,  for  it  appears  to  me  that  the  respondents  are  entitled  in  sub- 
stance to  succeed  and  to  have  the  costs  of  the  suit,  and  should 
therefore  not  be  injured  in  any  way  with  regard  to  the  costs  of  the 
appeal. 

The  decree,  as  I  submit  to  your  Lordships,  should  run  thus  : — 
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[His  Lordship  read  the  form  of  order  he  proposed,  as  it  was  after- 
wards entered  on  the  Journals,  see  post,  pp.  243,  244.] 

I  submit  to  your  Lordships  that  that  alteration  ought  to  be 
made  in  the  form  of  the  decree,  and  that  then  the  appellants  ought 
to  pay  the  costs  of  the  appeal. 

Lord  Hathebley  :  — 

My  Lords,  I  entirely  concur  in  the  proposal  which  has  been 
made  by  my  noble  and  learned  friend  the  Lord  Chancellor,  for 
the  affirmance  of  this  decree  with  the  variation  that  has  been 
suggested. 

In  truth,  my  Lords,  when  the  propositions  both  of  law  and  of 
fact  are  sifted  (and  the  case  has  been  well  sifted  and  fully  argued 
in  the  very  able  address  of  Mr.  Bristowe),  the  case  appears  to  me 
to  be  one  of  the  simplest  possible  character,  guided  as  we  are  by 
the  light  of  previous  authority. 

It  is  quite  clear  and  settled,  and  has  not  been,  and  could 
not  be,  *  disputed,  that  the  right  of  the  lower  proprietor  [*  709] 
upon  every  stream  is  to  have  the  ordinary  flow  of  that 
stream  for  all  the  ordinary  purposes  connected  with  his  tenement, 
unafifected  by  any  user  other  than  an  ordinary  user  of  the  stream 
by  a  proprietor  above  him  for  the  purposes  of  his  tenement,  quali- 
fied, possibly,  by  the  remarks  which  have  been  made  in  some 
of  the  decided  cases,  as  to  a  possible  right  of  user  by  the  higher 
owner  for  certain  extraordinary  purposes.  I  do  not  think  it  neces- 
sary to  pursue  the  question  as  regards  those  extraordinary  purposes, 
because  certainly  the  purpose  for  which  the  appellants  have  been 
using  the  water  above,  and  the  right  they  have  claimed  of  using 
the  whole  of  the  stream  as  they  think  proper,  as  between  them 
and  the  respondents  in  this  case,  render  it  unnecessary  to  consider 
anything  more  than  I  have  before  stated,  namely,  the  right  of  the 
lower  proprietors  to  be  unaffected  by  any  user  higher  up  the  stream, 
except  an  ordinary  user.  The  singular  user  claimed  in  this  case 
by  the  appellants  is  a  right  to  divert  into  their  reservoir  the  whole 
or  any  part  of  those  streams  which  feed  the  Wroughton  Stream,  or 
the  Eiver  Ray  —  which  is  a  stream  to  which  the  plaintiffs  are 
entitled  for  certain  purposes,  under  Act  of  Parliament  —  to  divert 
the  whole,  or  any  part  of  them,  if  they  think  fit,  not  for  any  user 
connected  with  the  right  of  ownership  or  property  which  they  have 
in  the  stream,  but  for  the  purpose  ef  handing  over  and  selling  that 
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water  to  the  town  of  Swindon,  diverting  it  altogether  from  its 
course  along  the  stream,  withdrawing  it  from  that  course,  and 
passing  it  over  into  a  totally  distinct  channel,  for  the  purpose  of 
the  water  supply  of  the  town  of  Swindon. 

My  Lords,  a  good  deal  has  been  said  by  counsel  at  the  bar  as  to 
the  dififerent  position  of  the  canal  proprietors,  who  were  the  plain- 
tiffs in  this  particular  case  (now  the  respondents),  from  that  of 
ordinary  riparian  proprietors;  and  an  attempt  has  been  made  to 
insist  on  this  singular  right  of  user  and  diversion  of  the  stream  as 
against  the  respondents,  on  the  ground  that  they  cannot  claim  to  be 
in  the  position  of  ordinary  riparian  proprietors.  The  appellants 
say :  You  are  established  as  a  company  for  one  purpose,  and  one 
purpose  only,  namely,  that  of  making  and  maintaining  a  canal; 
you  are  entitled  to  just  so  much  water,  and  no  more,  as  is  neces- 
sary for  the  purpose  of  filling  that  canal  when  made,  and 
[*710]  if  we  *can  show  by  our  evidence  that  you  have  already 
all  the  water  that  is  necessary  for  that  purpose,  then  noth- 
ing that  we  have  done  concerns  you,  however  much  it  might  con- 
cern any  other  riparian  proprietor  on  the  stream. 

The  answer  to  that  is  twofold.  First,  the  respondents  are  ripa* 
rian  proprietors  in  the  strictest  sense,  in  respect  of  property  they 
have  purchased  on  the  stream  in  question.  They  have  purchased 
the  property  called  "  Wayte's  Mill. "  They  were  authorised,  indeed 
I  may  say  in  some  instances  required,  to  purchase  property  of  that 
kind  for  the  purposes  of  their  canal.  Nobody  disputes  that  the 
property  was  lawfully  purchased  by  them;  nobody  disputes,  or 
can  dispute,  that  they  were  lawfully  entitled  to  hold  it  in  the 
same  manner  as  the  previous  riparian  proprietor  held  it.  Having 
a  right  to  purchase  il  under  the  Act  of  Parliament,  as  they  had, 
they  had  a  right  to  purchase  it  with  all  its  rights  and  incidents. 
It  does  not  follow  from  the  mere  fact  of  the  mill  having  been 
taken  down,  and  the  water  not  being  required  for  the  particular 
purpose  of  turning  the  wheel  of  the  mill,  that  they,  as  riparian 
proprietors,  are  placed  in  a  different  position  from  that  of  any 
other  riparian  proprietor.  That  is  the  first  tmswer  to  that 
argument 

The  next  answer  with  regard  to  their  position  as  canal  proprie- 
tors is,  I  apprehend,  this.  Here  is  a  great  public  work  authorised 
to  be  constructed  —  a  work  which  the  Legislature  contemplated,  at 
the  time,  might  have  a  long  continued  existence.     It  has  now 
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existed  Iqt  nearly  eighty  years,  having  been  made,  I  assume,  soon 
after  the  passing  of  the  Act ;  and  whatever  may  be  its  present  con- 
dition, it  is  still  in  existence  as  a  navigable  canal.  The  Legisla- 
ture contemplated  not  only  the  formation  of  the  canal,  but  the 
enlargement  of  it  The  first  clause  of  the  first  Act  gives  them 
authority  to  make  the  canal,  and  to  convey  "  all  manner  of  mate- 
rials "  necessary  for  making  it ;  and  then  they  are  declared  to  be 
at  liberty  to  use  the  lands  they  have  purchased  for  the  **  alter- 
ing, repairing,  amending,  widening,  or  enlarging  of  the  said  canal 
and  cuts. '  The  Act  says  that  they  may  take  land,  and,  to  the  ex- 
tent of  the  land  they  take,  they  may,  for  the  future  navigation  of 
the  canal,  require  larger  powers,  and  they  are  to  be  entitled  to  use 
them.  Then,  for  the  purpose  of  filling  this  canal  with 
water  *  when  made,  they  are  authorised  to  take  the  water  of  [*  711] 
all  streams  within  2000  yards  of  the  canal,  and  to  carry 
the  water  of  those  streams  into  the  canal  for  the  purpose  for  which 
they  would  require  it,  namely,  filling  the  canal.  This,  no  doubt, 
might  put  them  in  a  diflferent  position  as  riparian  proprietors  from 
other  riparian  proprietors,  because,  as  contrasted  with  the  general 
right  which  other  riparian  proprietors  are  entitled  to  insist  upon, 
namely,  the  continuous  flow  of  the  stream  to  them  in  its  accus- 
tomed manner,  this  clause  gives  to  the  canal  proprietors  a  partic- 
ular right  For  the  purpose  in  question,  namely,  the  making  of 
the  canal  and  the  keeping  it  filled  from  time  to  time,  either  in  its 
then  state  or  in  its  enlarged  state,  as  it  might  happen  to  be 
enlarged,  and  either  for  the  existing  navigation,  or  for  any  navi- 
gation which  might  come  on  it,  they  were  entitled  to  have  this 
canal  adequately  and  properly  supplied  with  water.  And  when 
it  is  attempted,  as  in  the  case  ingeniously  put  by  Mr.  Bristowe, 
to  compare  it  to  an  actual  limitation  of  water  to  so  many  thousand 
gallons  a  day,  the  answer  is  that  the  Legislature  has  not  so  limited 
the  supply,  and  therefore  the  Legislature  not  having  so  limited  it, 
we  must  take  the  larger  purpose  for  which  it  was  granted,  namely, 
the  continuous  use  of  the  water  for  the  purposes  of  navigation.  In 
that  case  the  canal  company  would  have  the  right  which  every 
riparian  proprietor  would  have,  namely,  a  right  to  the  flow  of  the 
stream  for  the  purpose  of  satisfying  their  requirements. 

Again,  my  Lords,  how  can  you  apply  to  such  a  state  of  things 
as  that,  the  right,  insisted  on  in  the  answer  of  these  appellants,  of 
diverting  all  or  any  part  of  the  stream  to  purposes  entirely  alien 
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to  their  own  position  as  riparian  proprietors,  and  to  the  purposes 
for  which  a  lower  proprietor  may  have  the  right  to  use  the  water  ? 
The  only  way  in  which  the  appellants  try  to  make  out  that  there 
is  really  an  adequate  supply  of  this  water,  and  that  nothing  they 
have  done  has  had  the  eflfect  of  diminishing  the  supply,  is  by 
showing  that  the  canal  proprietors  at  one  time  did  what  the  appel- 
lants are  now  doing,  namely,  sold  water  to  the  Great  Western 
Railway  Company  for  the  purpose  of  supplying  with  water  the 
engines,  machines,  locomotives,  and  workmen  of  that  company. 
They  may  have  thereby  done  a  very  wrong  thing.     It  may  be  that 

they  were  doing  a  thing  which,  it  strikes  me  at  this 
[*  712]   moment,  so  far  as  it  is  *  necessary  to  express  an  opinion 

upon  it  without  very  particularly  considering  it,  was  not 
within  the  powers  of  their  Acts ;  but  what  has  that  to  do  with 
their  position  as  regards  the  appellants  ?  Those  lower  down  the 
stream  than  the  plaintiffs  might  possibly,  if  they  had  thought  fit, 
fairly  have  complained  of  it  as  vlira  the  canal  proprietors'  powers, 
that  any  of  the  water,  if  it  were  superfluous,  should  be  diverted 
from  this  stream  unnecessarily,  and  not  handed  over  and  passed  on 
to  them,  but  it  could  not  infringe  on  the  rights  of  those  in  the 
upper  part  of  the  stream. 

There  is  no  evidence  whatever  in  this  case  that  the  quantity  of 
water  supplied  by  the  respondents  for  other  purposes  than  the 
purposes  of  traflBc,  had  in  any  way  imposed  a  larger  or  heavier 
burden  on  the  proprietors  higher  up  the  stream  than  that  which 
was  already  imposed  upon  them  by  the  ordinary  law  of  the  land. 
In  the  first  place,  it  is  not  clearly  made  out  that  the  water  which 
may  have  been  afterwards  sold  to  the  Great  Western  Railway  Com- 
pany had  not  already  done  its  work  in  the  canal  and  was  no  longer 
wanted  for  the  canal  purposes,  and  was  not  therefore  demandable 
by  them  as  water  they  were  entitled  to  receive  from  the  stream  in 
question,  and  which  might  well  be  afterwards  disposed  of  in  a  way 
which  might  not  be  legitimate  as  regards  the  lower  proprietors, 
but  which  the  higher  proprietors  could  have  nothing  to  do  with. 
And  in  the  next  place,  it  does  not  appear  that  that  interference 
with  the  traflBc  of  the  canal,  which  is  made  out  by  the  evidence  of 
the  canal  proprietors  in  this  case,  is  at  all  shaken  by  anything 
which  has  been  done  by  the  putting  away  of  some  water  which 
may  or  may  not  have  been  necessary  for  other  purposes.  It  is  not 
shown  that  that  water  is  at  all  equivalent,  or  indeed  approximate!/ 
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equivalent,  to  the  quantity  of  water  which  these  appellants  claim 
a  right  to  intercept 

My  Lords,  I  think  enough  has  been  made  out  to  justify  the  inter- 
ference of  a  Court  of  equity  in  this  case.  A  very  slight  case 
indeed  would  be  sufficient  after  what  the  appellants  have  said. 
They  have  claimed  the  absolute  right  to  sweep  away  the  whole  of 
the  stream  from  the  canal  by  the  diversion  they  have  made  in  the 
neighbourhood  of  their  works  and  their  reservoir.  A  very  slight 
amount  of  evidence  of  the  actual  amount  of  damage  done  would  be 
sufficient  to  justify  an  injimction ;  and  the  declaration  of 
right  *  to  be  made  by  the  Court  is  absolutely  necessary,  in  [*  713] 
consequence  of  the  assertion  of  right  made  by  the  appel- 
lants in  this  case,  which  is  wholly  contrary  to  the  right  asserted 
by  the  respondents,  and  which,  if  established,  must  give  them  a 
right  to  have  it  determined,  ascertained,  and  declared  against 
persons  who,  like  the  appellants,  profess  their  intention  to  dispute 
and  to  invade  that  right  unless  they  should  be  interfered  with  by 
the  injunction  of  the  Court. 

My  Lords,  in  that  state  of  circumstances  I  confess  I  think 
there  is,  upon  the  whole  case,  no  difficulty  in  coming  to  the  con- 
clusion at  which  my  noble  and  learned  friend  has  arrived. 

My  Lords,  there  is  a  bye  question  of  a  singular  character  raised 
by  the  appellants  in  this  controversy  which,  I  think,  fails  alto- 
gether as  a  substratum  for  the  argument  which  it  has  been 
attempted  to  found  upon  it  It  is  said  that  there  is  one  clause 
(the  23rd)  in  the  Act  of  1  &  2  Geo.  IV.,  which  provides  that 
nothing  in  that  Act  contained  shall  authorise  the  canal  company 
to  divert  any  stream  in  such  a  manner  as  that  the  water  which 
would  otherwise  flow  into  the  Thames  or  the  Isis  shall  be  con- 
ducted into  the  River  Severn  by  turning  the  water  shed,  and  then 
it  is  said  that  some  of  this  water  by  going  into  this  stream,  which 
is  a  stream  running  into  the  Thames,  finds  its  way  to  the  summit 
level,  and  in  that  manner  finds  its  way  down,  on  the  other  side  of 
the  summit  level,  into  the  Severn.  But,  my  Lords,  I  understand 
that  whatever  is  done  in  that  way  was  done  before  the  Act  of  Geo. 
IV.  was  passed ;  and  although  all  the  Acts  anterior  to  that  of  Geo. 
IV.  are  repealed,  they  are  repealed  subject  to  the  provisions  con- 
tained in  the  repealing  clause,  which  expressly  confirm  all  previous 
conveyances,  acts,  matters  and  things  done  before  the  passing  of 
the  Act  I  may  not  have  correctly  followed  this  part  of  the  argu- 
voi-  XXII.  — 16 
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ment,  foi  I  confess  it  was  a  little  more  subtle  than  admitted  of  a 
very  easy  and  close  following;  but,  as  far  as  I  understood  it,  it 
was  this :  This  act  has  been  done,  and  all  that  the  Act  of  Geo.  IV. 
says  is:  You  shall  not  do  any  act  by  virtue  of  this  Act  which 
would  have  the  effect  described.  I  do  not  understand  that  this 
has  been  done  under  the  Act  of  Geo.  IV.  It  has  been  done  under 
previous  Acts,  and  the  previous  Acts  are  not  repealed  as 
[*  714]  far  as  what  has  been  done  is  *  concerned.  If  so,  I  do  not 
see  how  that  clause  can  have  any  bearing  on  the  contro- 
versy between  the  parties. 

With  reference  to  the  argument  pressed  on  us  by  Mr.  Bristowe, 
over  and  over  again,  if  I  may  say  so  (and  I  say  it  without  com- 
plaining of  it,  for  the  point  was  an  important  one  to  his  clients), 
that  the  Act  could  have  no  intention  of  varying  the  rights  of  pro- 
prietors several  miles  up  the  river,  when  it  gave  them  power  only 
to  take  streams  which  were  within  2000  yards  of  the  canal ;  the 
answer  is  this:  The  Act  does  not  affect  or  take  away  in  any  way 
the  rights  of  those  higher  proprietors.  They  are  just  as  they  were 
before ;  they  were  bound,  as  regards  those  lower  down  the  river, 
not  to  do  any  act  so  as  to  interfere  with  their  enjoyment  of  the 
river,  such  as  is  here  complained  of ;  and  all  that  happens  to  them 
is  that  there  is  the  substitution  of  the  canal  proprietors  for  the 
riparian  owner ;  not,  as  has  been  said,  with  all  the  rights  of  ripa- 
rian proprietors,  but  with  certain  rights  limited  to  the  purposes 
of  their  canal  trafi&c,  without  in  any  way  interfering  with  the 
higher  proprietors. 

My  Lords,  I  think  upon  the  whole  that  this  is  a  very  proper  case 
for  giving  the  remedy  which  has  been  suggested  by  my  noble  and 
learned  friend  on  the  woolsack. 

Lord  Selborne:  — 

My  Lords,  I  am  of  the  same  opinion  with  my  noble  and  learned 
friends.  The  moment  it  is  understood  that  the  whole  body  of 
water  flowing  from  the  seven  springs  in  a  defined  channel  (which 
in  the  evidence  was  the  principal  source  of  supply  to  the  Wrough- 
ton  Stream)  was  intercepted  and  cut  off  by  the  defendants  in  the 
year  1870,  and  for  some  time  afterwards,  and  not  afterwards  re- 
turned into  that  stream,  and  that  the  defendants  claimed,  on  the 
Tiicord,  a  right  to  do  this  whenever  they  pleased  for  their  own  profit 
HH  a  waterworks  company,  the  right  of  the  plaintiffs  to  relief  is 
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clear.     No  authority  was,  or  could  be,  cited  in  favour  of  the  right 

80  to  cut  off  the  principal  source  of  supply  of  water  to  a  stream  as 

against  lower  riparian  proprietors ;  and,  so  far  as  the  statutory  right 

of  the  plaintiffs  to  the  use  of  this  water  for  the  supply 

of  their  canal  is  concerned,  it  is  plain,  upon  the  *  evidence,    [*  715] 

that  this  diversion  of  the  water  had  (as  it  necessarily  must 

have  had)  the  effect  of  sensibly  diminishing  the  supply  of  water 

necessary  for  the  navigation  at  the  very  time  when  it  was  most 

wanted. 

As  to  the  argument  from  the  4th  section  of  the  Act  of  1813,  and 
the  23rd  section  of  the  Act  of  1821,  I  am  clearly  of  opinion  that 
these  sections  do  not  apply  to  the  supply  of  water  to  the  summit 
level  of  the  original  canal. 

The  following  order  was  entered  upon  the  Journals:  — 

Ordered,  That  the  order  of  the  Lords  Justices  of  the  Court  of 
Appeal  in  Chancery y  of  the  10th  of  March,  1874,  he  varied 
a^  follows :  namely,  '*  It  is  declared  that  the  plaintiffs  {re- 
spondents), as  the  owners  of  the  tenement  called  Wayte's 
Mill,  are  entitled  to  the  Wrotighton  Stream,  and  to  the 
waters  flowing  in  a  defined  and  natural  channel  into  and 
forming  part  of  the  same,  as  such  stream  and  waters  have 
been  accustomed  (Jbefore  the  interference  therewith  in  the 
hill  complained  of)  to  flow  down  to  the  said  tenement,  sub- 
ject to  the  ordinary  and  reasanahle  use  of  the  said  stream 
and  waters  hy  the  riparian  owners  higher  up  upon  th^  said 
stream  ;  and  it  is  declared  that  the  diversion  hy  the  de- 
fendants {appellants)  of  the  said  stream  and  waters  into 
their  reservoir  near  Wroughton  village  for  the  purpose  of 
supplying  water  to  the  town  of  Swindon  is  not  within  such 
ordinary  or  reasonahle  use :  And  it  is  also  declared,  That 
the  plaintiffs  {respondents),  under  and  hy  virtue  of  th-e 
powers  contained  in  the  Acts  of  Parliament  in  the  plead- 
ings mentioned,  are  entitled  to  use  the  said  stream  and 
waters  as  the  same  have  hcen  accustomed  {Jbefore  such  in- 
terference as  aforesaid)  to  flow  down  to  and  into 
their  canal,  so  *far  as  the  said  stream  and  waters  [*  716] 
are  required  for  the  supply  and  navigation  of 
their  canal,  and  suhject  to  such  ordinary  and  reasonable 
use  hy  upper  riparian  owners  as  hereinbefore  mentioned : 
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And  it  is  ordered,  that  an  injunction  be  awarded  to  re- 
strain the  defendants  (appellants)  from  diverting  into  their 
said  reservoir  or  otherwise  the  said  stream  and  wafers  so  €is 
to  interfere  vrith  the  sttpply  of  water  required  for  the  navi' 
gation  of  the  said  canal" :  And  that  the  said  order  of 
the  Lords  Justices,  subject  to  the  above-mentioned  variation, 
be  and  the  same  is  hereby  affirmed.:  And  it  is  further 
ordered,  that  the  said  appellants  do  pay  or  cause  to  be  paid 
to  the  said  respondents  the  costs  incurred  by  them  in  respect 
of  the  said  appeal,  the  amount  thereof  to  be  certified  by  the 
Clerk  of  the  Parliaments :  And  it  is  also  further  ordered^ 
that  the  cause  be  and  the  same  is  hereiby  remitted  back  to 
the  Court  of  Chancery,  to  do  therein  as  shall  be  just  and 
consistent  with  this  variation  and  judgment 
Lords'  Journals,  15th  June,  1875. 

ENGLISH  NOTES. 

The  decision  in  Mulliner  v.  Midland  Railway  Co,  was,  in  effect, 
repeated  by  the  Court  of  Appeal  in  the  case  In  re  Metropolitan  Dis- 
trict Railway  Co.  and  Cosh  (1879),  13  Ch.  D.  607,  49  L.  J.  Ch.  277, 
42  L.  T.  73, 28  W.  R.  686.  There  a  railway  company  purchased  lands 
for  the  purpose  of  making  an  underground  railway.  They  excavated 
the  soil,  constructed  the  line,  and  then  built  an  arch  over  it,  and 
replaced  the  surface  over  the  arch.  It  was  held  by  the  majority  of 
the  Court  of  Appeal  (Jambs,  L.  J.,  and  Cotton,  L.  J.,  Baogallay, 
L.  J.,  doubting)  affirming  the  judgment  of  Fry,  J.,  that  the  com- 
pany were  not  authorised  by  sect.  127  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  to  sell  the  vacant  space  over  the  arch,  as  <' super- 
fluous land.''  These  cases  were  distinguished  by  Pbabsok,  J.,  in 
Ware  v.  London,  Brighton,  and  South  Coast  Railway  Co,  (1883),  31 
W.  R.  228,  where  the  question  in  dispute  related  to  a  strip  of  ground 
about  eighteen  inches  wide  forming  part  of  a  plot  which  had  been  con- 
veyed to  the  plaintiff's  lessor  by  the  defendants,  the  railway  company, 
as  superfluous  land.  The  company  contended  that  this  strip  could  not 
have  passed  by  the  conveyance,  because  the  footings  of  a  wall,  which 
formed  part  of  the  railway  and  works  of  the  company,  lay  vertically 
beneath  the  surface.  Pearson,  J.,  held  that  the  strip  was  neverthe- 
less included  in  the  superfluous  land.  . 

On  the  other  hand  it  has  been  held  that  the  dedication  to  the  pub- 
lic as  a  highway  of  part  of  the  premises  taken  by  the  public  company 
is  not  necessarily  inconsistent  with  the  purposes  for  which  the  special 
Act  has  been  obtained;  and  in  that  case,  and  subject  to  the  company's 
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user  for  its  proper  purposes,  a  dedication  to  tho  public  may  be  valid. 
This  is  the  effect  of  Bex  v.  Inhabitants  of  Leake  (1833),  6  B.  &  Ad. 
469,  39  R.  R.  521 ;  and  Grand  Junction  Canal  Co.  v.  Fetti/  (C.  A. 
1888),  61  Q.  B.  D.  273,  67  L.  J.  Q.  B.  672,  69  L.  T.  767, 36  W.  E.  796. 
In  the  latter  case  Lord  Esheb,  M.  K,  observed  that  Mulliner  v.  Mid- 
land  Railway  Co,,  was  not  intended  to  decide  anything  in  contra> 
vention  of  this  proposition.  It  has  been  further  held  by  the  Court  of 
Appeal  that  where  the  giving  of  a  private  right  of  way  over  lands 
taken  k  not  inconsistent  with  the  purposes  for  which  the  lands  have 
been  taken,  it  is  not  ultra  vires  of  the  company  to  grant  such  right 
of  way-  In  re  Gonty  and  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Co.  (C.  A.),  1896,  2  Ch.  439,  66  L.  J.  Q.  B.  626,  75  L.  T. 
239,  46  W.  E.  83. 

The  observations  of  the  Judges  in  the  latter  principal  case  {Swindon 
Waterworks  Co.  v.  Wilts  and  Berks  Canal  Navigation  Co.),  as  to  the 
statutory  body  being  entitled  to  protect  their  rights  as  ordinary  pro- 
prietors are  cited  and  applied  by  the  Judges  of  the  Court  of  Appeal  in 
Bonner  v.  Great  Western  Railway  Co.  (1883),  24  Ch.  D.  1,  where  a 
railway  company  were  held  entitled,  by  putting  up  a  board  in  the 
usual  way,  to  protect  their  property  from  having  an  easement  of  light 
acquired  over  it  by  twenty  years'  enjoyment. 

The  latter  principal  case  is  again  applied  in  Roberts  v.  Gwyrfrai 
District  Council  (C.  A.),  1899,  2  Ch.  608,  68  L.  J.  Ch.  767,  where 
the  Court  of  Appeal  held,  affirming  the  judgment  of  Kbkewich,  J., 
that  a  local  authority  have  no  power  under  sect.  61  of  the  Public 
Health  Act,  1876,  for  the  purpose  of  supplying  water  to  the  district,  to 
alter  the  flow  of  water  in  a  stream,  without  the  consent  in  writing  of 
the  riparian  proprietors  lower  down  the  stream,  as  required  by  sect. 
332  of  the  Act. 

AMERICAN  NOTES. 

The  first  paragraph  of  the  rule  is  an  illustration  of  the  general  principle 
that  a  quasi-public  corporation,  like  a  railroad  company,  cannot  transfer  its 
franchises  nor  disable  itself  from  performing  its  public  duties  by  conveying  or 
leasing  any  part  of  its  property  which  is  essential  to  its  fulfilling  the  duties 
imposed  upon  it  by  its  charter.  Jones  on  Corporate  Bonds  and  Mort- 
gages, s.  2. 

In  the  leading  case  of  Thomas  v.  Railroad  Co,,  101  United  States,  71,  83, 
MiLLKR,  J., said :  "  Where  a  corporation,  like  a  railroad  company,  has  granted 
to  it  by  charter  a  franchise  intended  in  large  measure  to  be  exercised  for  the 
public  good,  the  due  performance  ol  those  functions  being  the  consideration 
of  the  public  grant,  any  contract  which  disables  the  corporation  from  per- 
forming those  functions,  which  undertakes,  without  the  consent  of  the  state, 
to  transfer  to  others  the  rights  and  powers  conferred  by  the  charter,  and  to 
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relieve  the  grantees  of  the  burden  which  it  imposes,  is  a  violation  of  the  con- 
tract with  the  State,  and  is  void  as  against  public  policy."  See  also  Comrnon" 
wealth  V.  Smithy  10  Allen  (Mass.),  448;  Richardson  v.  SiMey^  11  id.  65. 

The  rule  as  to  the  alienation  of  franchises  applies  also  to  the  necessary 
property  of  a  quasi-public  corporation.  Thus  a  railroad  cannot,  without 
legislative  authority,  sell,  mortgage,  or  lease  such  property.  See  cases  col- 
lected in  Morawetz  on  Corporations,  2nd  ed.  s.  1120;  Elliott  on  Railroads, 
ss.  427,  488;  19  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.  896;  75  American 
Decisions,  548. 

In  a  few  states  an  exceptional  rule  prevails,  and  it  is  held  that  <'  a  railroad 
corporation,  unless  restrained  by  statute,  has  the  implied  power  to  borrow 
money  to  construct  its  road,  or  for  other  legitimate  uses,  and  to  mortgage  its 
property  to  secure  such  debts."  Jones  on  Corporate  Bonds  and  Mortgages, 
s.  18,  citing  Memphis  §•  Little  Rock  R.  Co.  v.  DoWj  22  Blatchford  (U.  S. 
Circ.  Ct),  48;  Kelly  v.  Alabama  fr  Cincinnati  R.  Co,,  58  Alabama,  489; 
Savannah  Sf  Memphis  R,  Co.  v.  Lancaster,  62  id.  555  ;  Shepley  v.  A  tlantic  jr 
St,  Latorence  R.  Co.,  55  Maine,  895;  Miller  v.  Rutland  ff  Wcuhington  R.  Co., 
36  Vermont,  452,  492. 

In  most  states  there  are  statutes  authorizing  the  mortgage  of  the  property 
and  franchises  of  railroad  corporations.  A  list  of  these  statutes  is  given  in 
Jones  on  Corporate  Bonds  and  Mortgages,  s.  27. 

The  general  rule  that  a  railroad  or  other  quasi-public  corporation  may  not 
alienate  its  property  without  legislative  sanction,  does  not  apply  to  property 
which  IS  not  necessary  to  enable  the  company  to  perform  its  duties  to  the 
public.  Morawetz  on  Corporations,  2nd  ed.  s.  1121;  Elliott  on  Railroads 
8.  488. 

Thus,  in  Hendee  v.  Pinkerton,  14  Allen,  881,  where  it  was  held  that  a  rail- 
road company  had  acted  within  its  powers  in  mortgaging  certain  lands,  the 
Court  said :  "  We  entertain  no  doubt  that  the  Grand  Junction  Railroad  and 
Depot  Company  could  lawfully  sell  and  convey  the  lands  embraced  in  this 
bill.  They  were  not  acquired  to  enable  the  corporation  to  carry  on  the 
business  which  it  was  chartered  to  do  for  the  benefit  of  the  public,  nor 
needed  or  used  for  that  purpose.  Their  alienation  in  no  wise  impaired  or 
affected  the  usefulness  of  the  company  as  a  railroad,  or  its  ability  to  exercise 
any  of  its  corporate  franchises.  In  the  absence  of  any  express  or  implied 
legislative  prohibition,  this  corporation  possessed  all  the  ordinary  rights  of 
ownership  over  these  lands,  and  could  convey  them  away  absolutely,  or 
mortgage  them  to  secure  any  valid  indebtedness.  The  recent  cases  in  which 
railroad  mortgages  have  been  adjudged  invalid  by  this  Court  do  not  counte- 
nance any  doubt  of  the  power  of  a  railroad  company  to  sell  and  convey 
whatever  property  it  may  hold,  not  acquired  under  the  delegated  right  of 
eminent  domain,  or  so  connected  with  the  franchise  to  operate  and  manage  a 
railroad  that  the  alienation  would  tend  to  disable  the  corporation  from  per- 
forming the  public  duties  imposed  upon  it,  in  consideration  of  which  its 
chartered  privileges  have  been  conferred.'' 

In  Jones  on  Corporate  Bonds  and  Mortgages,  s.  12,  it  is  said:  **  The  power 
of  mortgaging  land  grants  or  surplus  lands  not  needed  for  the  permanent 
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way,  station-houses,  or  grounds  required  for  the  uses  or  purposes  of  the  rail- 
road, is  one  of  the  ordinary  powers  of  a  railroad  company.  This  right  of 
alienation  extends  to  lands  acquired  in  the  exercise  of  compulsory  powers,  as 
well  as  those  obtained  by  purchase  and  government  grant.  It  is  a  matter  of 
common  experience  that  upon  the  completion  of  a  raih'oad  the  company  finds 
itself  in  possession  of  land  not  required  for  the  puipose  of  its  working, 
which  it  may  have  been  compelled  to  purchase  as  part  of  other  property,  or 
which,  purchased  or  taken  as  necessary  for  the  use  of  the  railroad,  has  in  the 
event  been  found  to  be  superfluous.  There  is  no  ground  for  contending  that 
such  land  is  impressed  with  a  public  trust,  so  that  the  company  cannot 
freely  alienate  it  The  retention  of  such  lands  can  serve  no  possible  purpose 
of  public  utility  or  public  policy/* 


No.  24  — In  ee  HOBSON'S  TEUSTS. 
(c.  A.  1898.) 

RULE. 

Where  an  application  is  made  by  trustees  having  a 
power  to  sell  and  receive  the  purchase-money,  for  payment 
out  of  purchase-money  paid  into  Court  under  the  Lands 
Clauses  Consolidation  Act,  1845,  the  Court  may  make  the 
order  without  requiring  service  on  the  beneficiaries. 

In  re  Hobson's  Trusts. 

7  Ch.  D.  708-711  (s.  c  47  L  J.  Ch.  310;  38  L.  T.  365  ,  26  W.  R.  470). 

Lands  Clarues  Act,  1845,  8.  69.  -- Payment  out  of  Court.  —  Trustees  with  [708] 
Power  oj  Sale,  —  *^Party  becoming  absolutely  entitled.*' 

Where  purchase-money  for  land  has  heen  paid  into  Court  under  the  Lands 
Clauses  Act,  it  may  he  ordered  to  he  paid  out  to  trustees  of  a  settlement  or 
will  with  a  power  of  sale,  as  persons  *'  hecoming  ahsolutely  entitled "  under 
the  69th  section. 

This  was  an  appeal  from  a  decision  of  Mr.  Little,  the  ViCE- 
Chancellor  of  the  County  Palatine  of  Lancaster. 

John  Hobson,  by  his  wUl,  dated  the  25th  of  March,  1843,  devised 
certain  real  estates  to  two  trustees  in  trust  in  the  events  that  hap- 
pened for  the  children  of  the  testator's  daughter,  Elizabeth  Han- 
kinson,  who  should  attain  the  age  of  twenty-one  years,  or  who 
dying  under  that  age  should  have  issue,  as  tenants  in  common  in 
fee.    The  will  contained  no  power  of  sale  for  the  trustees. 
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The  testator  died  in  April,  1843. 

Elizabeth  Hankinson  died  in  1862,  having  had  issue  ten  children, 
two  of  whom  died  under  twenty-one  without  issue. 

Of  the  remaining  eight  children,  Martha  married  O. 
[*  709]  Hall  in  *  1862,  Alice  married  R.  Edmondson  in  1863,  and 
Hester  married  J.  Kearsley  in  1871.  Previously  to  the 
marriages  of  Mrs.  Edmondson  and  Mrs.  Kearsley,  settlements  were 
executed  by  which  their  shares  in  the  real  estate  devised  by  the 
testator's  will  were  conveyed  to  trustees  for  the  benefit  of  themselves 
and  their  children ;  and  by  a  postnuptial  settlement  made  shortly 
after  the  marriage  of  Mrs.  Hall,  her  share  was  conveyed  to  trustees 
on  similar  trusts.  Each  of  the  three  settlements  contained  full 
powers  to  the  trustees  to  sell  the  respective  shares  and  give  receipts 
for  the  purchase-money. 

Another  daughter,  Frances  Hankinson,  attained  twenty-one,  and 
died  in  1871  unmarried,  having  by  her  will  devised  all  her  real  and 
personal  estate  to  her  two  executors  upon  certain  trusts  containing 
powers  of  sale.  Three  other  children  had  attained  twenty-one  and 
had  not  assigned  their  shares,  and  one  was  still  an  infant 

On  the  2nd  of  May,  1876,  the  Corporation  of  Manchester,  acting 
under  the  powers  of  the  Manchester  Corporation  Waterworks  and 
Improvement  Act,  1875,  with  which  the  Lands  Clauses  Acts,  1845, 
1860,  and  1869,  were  incorporated,  gave  notice  to  the  trustees  of 
Thomas  Hobson's  will  to  treat  for  the  purchase  of  some  of  the 
lands  devised  by  the  will.  The  amount  of  purchase-money  and 
compensation  was  referred  to  arbitration  under  the  compulsory 
clause  of  the  Lands  Clauses  Act,  1845,  and  was  ultimately  fixed  at 
j6  18,994,  which  sum  was  accordingly  paid  into  Court. 

A  petition  was  now  presented  by  the  trustees  of  Hobson's  will, 
the  trustees  of  the  settlements  of  Mrs.  Hall,  Mrs.  Edmondson,  and 
Mrs.  Kearsley,  the  trustees  of  Frances  Hankinson's  will,  and  the 
adult  children  who  had  not  assigned  their  shares,  praying,  among 
other  things,  that  the  shares  of  the  purchase-money  of  the  married 
and  deceased  daughters  might  be  paid  to  the  trustees  of  their 
respective  settlements  and  will 

Little,  V.-C.,  refused  the  prayer  of  the  petition.  In  giving  his 
judgment,  after  stating  the  facts  of  the  case,  he  continued :  — 

As  respects  the  shares  devised  and  settled  by  Mrs.  Hankinson's 
adult  children  I  feel  a  difl&culty  in  complying  with  the  prayer  of 


B.  C.  VOL.  XXn.]       SECT.  IH.  —  PURCHASE   OF  LAND.  249 

Vo.  84. —In  re  Hobaon'f  Traiti,  7  Gh.  D.  709-711. 

the  petition.  There  was  no  dealing  in  the  matter  between  the 
corporation  and  the  trustees  of  these  shares,  and  I  do  not  see  how 
the  trusts  created  by  the  will  and  the  settlements  in  respect  of 
these  shares  can  be  read  as  applying  to  rateable  shares  of  the 
purchase  and  compensation  moneys  awarded  upon  a  compulsory 
reference  to  arbitration  under  the  Lands  Clauses  Acts,  which  took 
place  between  the  corporation  and  the  trustees  of  Hobson's  will 
merely ;  and  I  have  equal  difficulty  in  seeing  how  the  trustees  of 
these  particular  shares  can  be  considered  as  persons  *'  absolutely 
entitled  "  to  rateable  shares  of  those  moneys,  within  the  meaning 
of  the  69th  section  of  the  Lands  Clauses  Act,  1845.  I  have 
referred  to  the  cases  to  which  my  attention  was  drawn  by  the 
counsel  for  the  petitioners,  all  except  one  of  which  appear  to  have 
been  cited  to  the  Court  of  Appeal  in  the  case  of  In  re  Sowry  (L. 
E.  8  Ch.  736),  the  excepted  case  being  that  of  In  re  Gooch's 
Estate  (3  Ch.  D.  742),  which  was  a  case  heard  before  Vice-Chan- 
cellor  Bacon  subsequently  to  In  re  Soivry,  but  in  which  that  case 
does  not  appear  to  have  been  mentioned  to  the  Vioe-Chancellor, 
None  of  those  cases  remove  the  difficulty  which  I  feel  in  the  way 
of  acceding  to  the  application  ;  but  as  both  the  petitioners  and  the 
corporation  desire  that  the  fund  should  be  dealt  with  as  prayed  by 
the  petition,  I  have  no  objection  to  the  case  being  mentioned  to 
the  Court  of  Appeal,  with  a  view  to  the  opinion  of  that  Court 
being  elicited  whether  I  can  properly  make  the  order  asked  for. 

The  petitioners  having  appealed  accordingly,  and  their  counsel 
having  been  heard,  counsel  for  the  corporation  made  no  objec- 
tion to  the  application. 

James,  L.  J. —  [  710] 

I  think  the  trustees  of  these  settlements  are  parties  who  have 
become  "  absolutely  entitled  "  within  the  meaning  of  the 
69th  *  section,  and  the  Court  will  not  inquire  what  the  [*  711] 
trusts  are.     My  opinion  is  that  when  a  share  has  been  set- 
tled by  a  marriage  settlement  duly  executed  by  an  adult,  and  the 
trustees  have  a  power  of  sale,  the  trustees  are  persons  absolutely 
entitled  to  the  share  which  has  been  vested  in  them.     The  same 
applies  to  the  trustees  and  executors  of  the  will  of  the  deceased 
daughter.     Therefore,  as  the  corporation  makes  no  objection,  we 
will  make  the  order  asked  for. 
The  order  should  be  prefaced  by  the  words,  **  The  Court  being 
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of  opinion  that  the  trustees  of  the  marriage  settlements,  and  the 
trustees  and  executors  of  the  will  of  Frances  Hankinson,  have 
become  absolutely  entitled  to  the  respective  shares." 

Baggallay  and  Thesiger,  L.  JJ.,  concurred. 


ENGLISH  NOTES. 

There  has  been  much  difference  of  opinion  among  learned  Vice- 
Chancellors  as  to  the  question  whether  money  paid  into  Court  under 
the  Lands  Clauses  Consolidation  Act,  1845,  oould  be  paid  out  to  trustees 
as  '' persons  absolutely  entitled."  The  above  decision  is  given  as  one 
coming  from  a  somewhat  higher  authority :  although,  being  a  decision 
on  appeal  from  the  Vice-chancellor  of  the  County  Palatine  of  Lan- 
caster and  made  without  serious  contest,  it  cannot  be  regarded  as  an 
authority  binding  on  the  Court  of  Appeal. 

The  judgment  in  JRe  HohsorCs  Trusts  was  submitted  to  a  strict  criti- 
cism in  the  case  of  In  re  Smithy  Ex  parte  London  and  North  Western 
Railway  Co.  (C.  A,  1888),  40  Ch.  D.  386,  58  L.  J.  Ch.  108,  60  L.  T. 
77,  37  W.  R.  199.  In  that  case  the  lands  taken  by  the  railway  company 
had  been  held  by  the  two  trustees  of  a  will  upon  trust  for  the  separate 
use  of  a  married  woman  during  her  life,  with  remainder  to  her  children, 
as  she  should  appoint,  and,  in  default,  to  such  children  as  tenants  in 
common.  The  two  trustees  were  afterwards  appointed  trustees  under 
the  settlement  made  by  the  will  for  the  purposes  of  the  Settled  Land 
Act,  1882.  One  of  these  trustees  was  a  solicitor  and  his  firm  repre- 
sented the  trustees  as  well  as  all  the  beneficiaries  on  a  petition  for 
payment  out  of  the  fund  to  the  trustees.  The  petition  came  before 
Kav,  J.,  who  considered  that  he  had  a  discretion,  and  exercised  it  by 
refusing  the  petition.  The  only  question  therefore  before  the  Court 
of  Appeal  was  whether  the  trustees  could  claim  payment  out  as  matter 
of  right.  The  Lords  Justices  Cotton  and  Bowen  both  express  doubts 
on  the  question  whether  persons  ''absolutely  entitled''  under  sect. 
69  of  the  Lands  Clauses  Consolidation  Act,  1845,  ought  to  be  held  to 
apply  to  trustees  having  power  to  give  receipts ;  but  Lord  Justice 
LiNDLEY  was  inclined  to  hold,  on  the  authority  of  In  re  Hobson^s 
TrustSf  that  the  Court  would  have  had  jurisdiction  under  the  Lands 
Clauses  Consolidation  Act,  1845,  to  make  the  order.  He  observed  that 
any  such  question  was  set  at  rest  by  the  Settled  Land  Act,  1882,  which 
by  sects.  21  and  33  enacted,  in  effect,  that  purchase  money  of  settled 
lands  paid  in  under  any  Act  of  Parliament  may  be  applied  (inter  alia) 
"  in  payment  to  any  person  becoming  absolutely  entitled  or  empowered 
to  give  an  absolute  discharge.' '     All  the  Lords  Justices,  however, 
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were  of  opinioo  that  neither  the  Lands  Clauses  Consolidation  Act,  nor 
the  Settled  Land  Act,  gave  the  trustees  the  right  to  have  the  pay- 
ment made  to  them;  and  they,  of  course,  refused  to  interfere  with 
the  manner  in  which  Kay,  J.,  had  exercised  his  discretion. 

AMERICAN  NOTES. 

The  principal  case  is  cited  in  Lewis  on  Eminent  Domain,  s.  616. 

In  his  discussion  of  the  parties  to  condemnation  proceedings,  Mr.  Lewis 
says,  s.  321 :  **  In  case  of  trust  estates  the  trustee  is  the  proper  party,  and  not 
the  cestui  que  trust.  The  former  represents  the  entire  estate  and  is  entitled  to 
receive  the  compensation."  See  Hidden  y.  Davisson,  51  California,  138; 
Small  V.  Georgia  Southern  {f  Florida  jR.  Co.,  87  Georgia,  602;  Davis  v. 
Charles  River  Branch  R.  Co.,  11  Cushing  (Mass.),  506  ;  Hawkins  v.  County 
Commissioners  of  Berkshire^  2  Allen  (Mass.),  254 ;  State  v.  Orange,  32  New 
Jersey  Law,  49 ;  State  v.  Easton  jr  Amhoy  R.  Co  ,  36  id.  181 ;  People  v.  Robin' 
»on,  29  Barbour  (N.  Y.),  77.  But  see  Mclntyre  v.  Easton  ff  Amboy  R,  Co.^ 
26  New  Jersey  £q.  425. 

But  the  cestui  que  trust  may  properly  join  with  the  trustee  in  the  proceed- 
ings, and  no  objection  can  be  made  to  his  so  doing.  Proprietors  oj  Locks  Sf 
Canals  y.  Nashua  jr  Lowell  Railroad  Corporation,  10  Cushing  (Mass.),  385 ; 
Reed  t.  Hanover  Branch  R.  Co,,  105  Massachusetts,  303. 


No.  25.  — Ex  PARTE  THE  INCUMBENT   OF  WHITFIELD, 

(1861.) 

No.  26.  —  In  re  BEOWN  (a  lunatic). 
(L.  jj.  1890.) 

RULE. 

The  purchase-money  of  land  taken  by  a  railway  com- 
pany from  a  limited  owner  may  (under  sect.  69  of  the 
Lands  Clauses  Consolidations  Act,  1845)  be  re-invested  in 
buildings  on  land  in  the  same  ownership ;  and  the  costs 
of  the  application  for  such  re-investment  are  (under  sect, 
80)  payable  by  the  company. 

Where  the  re-investment  of  money  in  Court  becomes 
necessary,  not  by  the  caprice  of  the  owners,  but  by  reason 
of  an  Act  of  the  government,  such  as  the  conversion  of 
consols,  the  costs  ought  to  be  paid  by  the  company. 
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Bz  parte  The  Xnonmbent  of  Whitfield. 

30  L.  J.  Ch.  816,  817  (8.  C.  IJ.  &  H.  610). 

[816]  Lands  Clauses  Consolidation  Act,  1845,  ss,  69,  80.  —  Re-investment  in 

Building.  —  Costs. 
Under  the  69th  section  of  the  Lands  Clauses  Consolidatiou  Act  the  Coart 
may  order  the  parchase-money  of  lands  to  be  invested  in  building,  and, 
as  a  necessary  consequence,  the  costs  of  the  application  must  be  paid  by  Uie 
company. 

The  London,  Chatham,  and  Dover  Railway  Company  having 
taken  glebe  land  belonging  to  the  parsonage  of  Whitfield,  paid  the 
purchase-money  (£213)  into  Court.  The  incumbent  of  Whitfield 
now  presented  a  petition  praying  that  the  money  might  be  paid  to 
him  on  his  undertaking  to  apply  it  in  building  a  vicarage-house. 
It  appeared  that  the  house  was  estimated  to  C08t  £1495,  whereof 
the  Governors  of  Queen  Anne's  Bounty  had  agreed  to  advance 
£1100. 

The  Archbishop  of  Canterbury,  who  was  the  patron  of  the  liv- 
ing, had  given  his  consent  to  the  application  of  the  money. 

Mr.  Plummer,  for  the  petitioner,  argued  that  though  not  strictly 
within  the  provisions  of  the  69th  section  of  the  Lands  Clauses  Act, 
the  case  was  within  the  spirit  of  the  section,  and  the  company 
ought  to  pay  the  costs.  JSx  parte  Thorner*8  Charity,  12  Law 
Times,  266 ;  Be  the  London,  Brighton,  and  South  Coast  Bailway 
Company,  18  Beav.  608. 

Mr.  Kekewich,  for  the  company,  submitted  that  the  case  was  not 
provided  for  by  the  Act,  and  the  petitioner  must  pay  his  own 
costs.  At  all  events,  the  company  ought  not  to  pay  the  costs  of 
the  Governors  of  Queen  Anne's  Bounty,  who  had  been  served  with 
the  petition  and  appeared.  He  referred  to  MiliaarcCs  Devisees,  Ex 
parte.  In  re  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company,  27  Beav.  571,  29  L.  J.  Ch.  245,  Be  Budyard,  6  Jur. 

(N.  S.)  816. 
[*  817]      *  Mr.  H.  F.  Bristowe  appeared  for  the  Governors  of 
Queen  Anne's  Bounty,  and  asked  that  the  money  might  be 
paid  to  the  nominee  of  the  archbishop,  under  the  1  &  2  Yict 
c.  106,  s.  66. 

Wood,  V.-C,  thought  the  case  fell  substantially  within  the 
authority  of  Thomer's  Case.    It  had  been  repeatedly  held  that  the 
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purchase-moaey  of  land  taken  by  a  public  company  might  be  laid 
out  in  building,  such  re-investmeut  being  within  the  spirit,  if  not 
within  the  strict  words,  of  the  Act  That  being  so,  the  costs  of  the 
investment  would  be  within  the  80th  section.  The  money  must 
be  paid  to  the  nominee  of  the  archbishop,  as  pointed  out  by  Mr. 
Bristowe.  The  company,  however,  could  not  be  called  upon  to 
pay  the  costs  of  the  Governors  of  Queen  Anne's  Bounty. 

In  re  Brown  (a  lunatic). 

59  L.  J.  Ch.  530,  531  (s.  c  63  L.  T.  131 ;  38  W.  R.  529). 

Compulsory  Purchase  of  Land*  —  Payment  into  Court.  —  Conversion  of  [530] 
National  Debt,  —  Redemption  of  Consols,  — Payment  of  Amount  into 
Court.  —  "  Cash  utider  Control  of  Court.^  ^-^  Co*ts  of  Investment. 

Money  in  Coart  paid  for  the  redemption  of  Three  per  Cent  Consols,  repre- 
senting money  paid  into  Court  under  the  Lands  Clauses  Consolidation  Act, 
1845,  is  *'  cash  under  the  control  of  the  Court  *'  within  the  meaning  of  the 
Act  23  &  24  Vict.  c.  38,  s.  10,  and  may  be  invested  as  such. 

Ex  parte  St.  John  the  Baptist  College,  Oxford  (52  L.  J.  Ch.  268,  22  Ch.  D. 
93),  followed. 

Where  a  change  of  investment  of  a  fund  representing  money  paid  into 
Court  by  a  railway  company  under  the  Lands  Clauses  Consolidation  Act,  1845, 
is  rendered  necessary,  not  by  any  caprice  of  the  holder,  but  by  the  act  of  the 
Government,  the  railway  company  ought  to  pay  the  costs  of  the  re-investment. 

In  1884  the  Midland  Railway  Company,  under  their  compulsory 
powers,  purchased  land  belonging  to  a  lunatic,  and  paid  the  pur- 
chase-money into  Court  under  sect.  69  of  the  Lands  Clauses  Con- 
solidation  Act,  1845,  and  this  sum  was  afterwards  ordered,  on  a 
petition  presented  by  the  committee  of  the  lunatic,  to  be  invested 
in  Three  per  Cent  Consols,  and  was  so  invested,  and  the  railway 
company  were  ordered  to  pay  the  costs  of  the  petition. 

On  the  conversion  of  the  National  Debt  in  1888,  the  committee 
did  not  consent  to  the  conversion  of  the  consols  into  Two-and- 
Three-fourths  per  Cent  Consols,  and  the  Government  accordingly, 
under  the  provisions  of  the  National  Debt  Redemption  Act,  1889, 
redeemed  the  Three  per  Cent  Consols  and  paid  the  redemption 
money  into  Court,  to  the  account  of  the  lunatic,  ex  parte  the  rail- 
way company. 

A  petition  was  presented  in  lunacy,  by  the  committee  of  the 
lunatic,  that  the  sum  of  cash  in  Court  might  be  invested  in  prefer- 
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ence  stock  of  the-  Great  Northern  Railway,  and  was  heard  by 
LiNDLEY,  L.  J.,  and  Bowen,  L  J.,  on  the  23rd  of  April,  1890,  when 
an  order  was  made  for  the  investment  of  the  sum  in  Court  as 
prayed,  and  that  the  Midland  Railway  Company  should  pay  the 
costs  of  the  application  and  of  the  investment,  except  so  far  sis  the 
costs  of  investment  might  have  been  increased  by  reason  of  the  re- 
demption-money exceeding  the  amount  of  the  purchase-money 
originally  paid  by  the  company.  The  order  as  to  costs  followed 
the  order  in  The  Attomey-General  v.  The  Mayor  of  Rochester,  15  W. 
R.  765  ;  Seton  on  Decrees  (4th  ed.)  vol.  2,  pt.  2,  p.  1441. 

Before  the  order  on  the  petition  was  drawn  up,  the  petition  was, 
by  the  direction  of  the  Court,  restored  to  the  paper  for  re-argument 
on  two  points, — first,  whether  the  Court  had  power  to  sanction  the 
investment  of  the  fund  as  prayed ;  secondly,  whether  the  railway 
company  ought  to  pay  the  costs. 

The  petition  now  came  on  for  re-argument 

Sturges,  for  the  petitioner.  —  The  Court  has  power  to  sanction 
the  investment  asked  for  by  the  petition.  The  fund  to  be  invested 
consists  of  the  redemption-money  paid  by  the  Government 
[*  531]  for  a  sum  of  Three  per  Cent  Consols,  representing  *  money 
paid  into  Court  by  the  Midland  Railway  Company  under 
sect.  69  of  the  Lands  Clauses  Consolidation  Act,  1845 ;  and 
money  paid  into  Court  under  that  Act  is  cash  "  under  the  control 
of  the  Court "  within  the  meaning  of  the  10th  section  of  Lord  St. 
Leonards*  Act  and  may  be  invested  in  any  of  the  securities  sanc- 
tioned by  the  rules  of  Court.  Ex  parte  St  John  the  Baptist  Col- 
lege, Oxford,  52  L  J.  Ch.  268,  22  Ch.  D.  93.  "Cash  under  the  con- 
trol  of  the  Court"  may,  under  Order  XXII.  rule  17,  as  altered  by 
the  rules  of  the  Supreme  Court,  November,  1888,  be  invested  in 
preference  stock  of  railways.  The  order  as  to  the  payment  of  costs 
by  the  railway  company  follows  the  order  in  Tfie  Attom^i/^Oeneral 
V.  The  Mayor  of  Rochester,  The  re-investment  is  caused  by  the 
act  of  the  Government.  The  committee  could,  no  doubt,  have 
elected  to  take  New  Two-and-Three-fourths  per  Cent  Consols ;  but 
he  considered  it  for  the  benefit  of  the  lunatic  not  to  accept  the  con- 
version. Under  the  circumstances  of  the  case,  it  is  right  that  the 
railway  company  should  pay  the  costs  of  the  re-investment. 

Sargant,  for  the  railway  company.  —  This  is  not  the  case  of  an 
original  investment,  but  of  a  re-investment,  and  is  therefore  distin- 
guishable from  Ex  parte  St,  John  the  Baptist  College,  Oxford,    The 


B.  C.  VOL.  XXII.]       SECT.  HI.  —  PURCHASE   OF  LAND.  255 

Ho.  26.  —  In  re  Brofwn,  59  L.  J.  Ch.  531. 

sum  sought  to  be  invested  is  the  proceeds  of  the  original  invest- 
ment Sect.  80  of  the  Lands  Clauses  Consolidation  Act,  1845, 
which  regulates  the  payment  of  costs  in  cases  of  investments  of 
funds  paid  into  Court  under  that  Act,  does  not  provide  that  the 
costs  of  every  re-investment  are  to  be  paid  by  the  company,  but 
only  when  the  money  is  re-invested  in  the  purchase  of  land ;  and 
the  reason  for  that  is  that  the  name  of  the  company  is  taken  from 
the  account.  In  re  The  Bristol  Free  Ghammar  School,  47  L. 
J.  Ch.  317. 

Sturges,  in  reply.  —  In  In  re  The  Bristol  Free  Grammar  School, 
the  fund  had  come  into  the  hands  of  the  OflBcial  Trustee  of  Charit- 
able Funds,  who  was  in  fact  the  absolute  owner  of  it 

The  Lord  Chancellor  (Lord  Halsbury).  —  I  think  the  order 
made  by  the  Court  when  the  petition  was  before  it  on  a  former 
occasion  was  right.  The  case  is  covered  by  authority.  The  Court 
of  Appeal,  in  Ex  parte  St.  John  the  Baptist  College,  Oxford,  62  L.  J. 
Ch.  268,  22  Ch.  D.  93,  held  that  money  paid  into  Court  under  the 
Lands  Clauses  Consolidation  Act  is  **  cash  under  the  control  of  the 
Court,"  and  is  capable  of  being  invested  as  such.  On  the  question 
of  costs,  if  it  were  a  case  of  capricious  change  of  investment,  the 
question  might  arise  whether  we  ought  to  require  the  railway  com- 
pany to  pay  the  costs ;  but  that  is  not  the  case  here.  The  change 
was  the  act  of  the  Government :  and,  in  my  opinion,  the  railway 
company  ought  properly  to  pay  the  costs  of  this  investment 

Cotton,  L.  J.,  concurred. 

LiNDLEY.  L.  J.  —  1  had  some  misgiving  as  to  whether  there 
might  not  have  been  some  oversight  in  making  the  order  made  on 
the  previous  occasion.  I  will  add  a  few  words,  though  it  is  not 
usual  to  do  so  in  these  cases.  The  case  of  Ex  parte  St  John  the 
Baptist  College,  Oxford,  52  L.  J.  Ch.  268,  22  Ch.  D.  93,  which  has 
been  cited  to-day,  satisfies  me  that  the  Court  has  power  to  sanction 
the  investment  sought  Then  as  to  the  costs.  The  question  in 
the  present  case  is  a  small  one ;  but  it  is  likely  to  be  very  impor- 
tant as  a  precedent,  on  account  of  the  number  of  persons  who  may 
be  affected  by  the  scheme  for  the  conversion  of  the  Three  per  Cent 
Consols.  I  now  think  that  the  view  taken  by  the  Lord  Justice 
BowBN  and  myself  on  the  previous  occasion  was  right  When  the 
change  of  investment  has  been  rendered  reasonably  necessary  by 
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the  act  of  the  Government,  and  not  hj  any  caprice  of  the  holder, 
I  think  it  right  that  the  company  should  bear  the  costs.  The 
order  will  bear  date  as  of  this  day. 

ENGLISH  NOTES. 

It  was  held  by  Lord  Selborne  (for  M.  B.)  in  Ee  Blyth'a  Trusts 
(1873),  L.  R.  16  Eq.  468,  that  the  Court  had  power  under  sects. 
70  and  80  of  the  Lands  Glauses  Consolidation  Act,  1845,  to  order 
the  company  to  pay  the  costs  of  more  than  one  interim  inyestment. 
A  mortgage  must  be  considered  as  an  interim  and  not  a  j^ermanent 
investment ;  and  he  ordered  the  company  to  pay  the  costs  of  an  invest- 
ment on  mortgage  of  money  already  invested  in  consols;  and  without 
any  condition  as  to  its  being  treated  as  a  permanent  investment.  This 
decision  was  followed  by  Malins,  V.-C,  in  Re  Sewart's  Estate  (1874), 
30  L.  T.  356. 


No.  27.— Re  JONES'S  TRUST  ESTATE. 
(1870.) 

EULE. 

Where  purchase-money  of  settled  land  has  been  paid 
into  Court  by  a  railway  company  under  the  Lands  Clauses 
Consolidation  Act,  1845,  the  circumstance  that  a  petition 
for  re-investment  is  presented  by  persons  absolutely  entitled 
to  the  fund  does  not  avoid  the  right  to  have  the  costs  of 
the  re-investment  paid  by  the  company. 

Be  Jones's  Trait  Estate. 

39  L.  J.  Ch.  190-191  (8.  G.  18  W.  B.  312). 

[190J  Landu  Clauses  Act,  —  Landowners  having  Absolute  Title  between  them.  — 
Costs  oj  Re-investment  in  Land  to  be  conveyed  to  Different  Uses, 

A  railway  company  took,  nnder  tbmr  compulsory  powers,  land  which  was 
settled  in  such  a  way  that  a  father  and  son  had  at  that  time  between  them 
the  absolute  beneficial  interest.  The  pnrchase-money  as  fixed  by  arbitration 
having  been  paid  into  Court:  Held,  that  the  owners  were  entitled  to  haTe 
part  of  the  fund  paid  out  to  them  as  absolutely  entitled,  and  at  the  same  time 
to  have  another  part  re-invested  in  the  purchase  of  land,  to  be  settled  to  i 
what  difEerent  uses,  at  the  expense  of  the  company. 
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The  petition  having  ^sked  that  part  of  the  fund  should  be  applied  in  pay- 
ing off  a  mortgage  created  after  the  payment  into  Court,  the  petitioners  had 
to  pay  the  costs  of  the  mortgagees'  appearance. 

Under  the  will  of  Jenkin  Jones,  deceased,  certain  real  estate 
had  become  vested  in  trustees  during  the  life  of  Frederick  Jones 
Taylor,  upon  trust  to  receive  the  rents  and  profits  thereof,  and  to 
pay  thereout  to  the  said  Frederick  Jones  Taylor  the  weekly  sum  of 
lbs.  6d,  during  his  life,  subject  to  a  proviso  that  such  payment 
should  cease  and  determine  if  the  said  Frederick  Jones  Taylor 
should  sell  and  dispose  of,  or  by  any  legal  and  binding  deed  or 
instrument  part  with  or  anticipate  the  receipt  thereof,  or  become 
bankrupt,  or  take  the  benefit  of  any  Act  for  the  relief  of  insolvent 
debtors ;  and  after  the  death  of  the  said  Frederick  Jones  Taylor, 
or  the  determination  of  his  interest  in  manner  aforesaid,^  the  said 
real  estate  was  devised  (in  the  events  which  had  happened)  to  his 
son,  Frederick  Taylor,  in  fee,  on  his  attaining  twenty-one,  which 
he  did  in  1864. 

In  1865  the  property  in  question  was  taken  by  the 
London,  Brighton,  and  South  *  Coast  Railway  Company,  [*  191] 
and  £950,  the  value  thereof  as  found  by  arbitration,  was 
paid  into  Court.  Afterwards,  under  an  order  dated  the  24th  of 
February,  1866,  and  made  on  the  petition  of  the  two  Taylors 
(father  and  son)  and  the  trustees,  the  said  sum  of  £950  was 
invested  in  the  purchase  of  £1088  I65.  6d.  Bank  £3  per  cent 
annuities. 

By  an  indenture  of  the  23rd  of  April,  1868,  Frederick  Taylor 
mortgaged  his  reversionary  interest  in  the  fund  in  Court  for  £250. 

A  petition  was  now  presented  by  Frederick  Jones  Taylor,  Fred- 
erick Taylor,  and  the  trustees  of  Jenkin  Jones's  will,  stating  the 
above  facts,  and  that  the  petitioners,  the  Taylors,  had  lately 
entered  into  an  agreement,  conditional  on  the  approval  of  the 
Court,  for  the  purchase  of  certain  freehold  hereditaments  for  £305. 
The  petition  prayed  that,  in  case  the  title  should  be  approved,  a 
proper  conveyance  of  the  said  hereditaments  to  the  use  of  the 
petitioner,  Frederick  Jones  Taylor,  for  life,  with  remainder  to  the 
use  of  the  petitioner,  Frederick  Taylor,  in  fee,  might  be  directed 
to  be  settled ;  that  upon  the  due  execution  of  such  conveyance 

1  The  will  was  obscnrely  worded,  and    half  of  the  petitioners,  and  not  disputed, 
might  perhaps  have  admitted  a  different    that  its  effect  was  as  ahove  stated, 
oonstmction ;  but  it  was  assumed  on  be- 
VOL.  XXII.  —  17 
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by  all  proper  parties,  the  said  sum  of  £305  might  be  directed  to 
be  raised  hj  sale  of  part  of  the  fund  in  Court,  and  be  paid  to  such 
person  or  persons  as  should  be  certified  to  be  entitled  to  receive 
the  same;  that  the  said  mortgage  debt  of  £250,  and  interest, 
might  be  directed  to  be  raised  by  sale  of  a  further  part  of  the 
same  fund,  and  paid  to  the  mortgagees  therein  named ;  that  the 
balance,  together  with  any  dividends,  might  be  paid  to  the  peti- 
tioners, the  Taylors ;  and  that,  pursuant  to  the  80th  section  of  the 
Lands  Clauses  Act,  the  company  might  be  ordered  to  pay  to  the 
petitioners  their  costs  as  therein  provided  for,  including  the  costs 
of  the  re-investment  in  land. 

Mr.  Kingdon,  for  the  petitioners. 

Mr.  Kekewich,  for  the  railway  company,  objected  to  pay  the 
costs  of  the  re-investment,  on  the  ground  that  the  petitioners 
were  between  them  absolutely  entitled  to  the  fund.  The  69th 
section  of  the  Act  was  expressed  by  way  of  alternative,  that  the 
money  was  to  be  applied  either  in  the  purchase  of  other  lands,  or 
to  the  other  purposes  therein  mentioned,  or  in  payment  to  any 
party  becoming  absolutely  entitled,  so  that  the  petitioners  could 
not  at  the  same  time  claim  to  have  part  paid  to  them  as  absolutely 
entitled,  and  another  part  applied  in  the  purchase  of  other  lands. 
It  was  true  that  Lord  Justice  Turner  had  on  one  occasion  — 
Be  De  Beauvoir,  29  L.  J.  Ch.  567,  2  De  G.F.  &  J.  5  — -  intimated  an 
opinion  that  even  an  owner  in  fee  could  claim  a  re-investment  in 
land  at  the  company's  expense ;  but  it  was  a  mere  dictum,  the 
case  not  calling  for  a  decision  on  the  point.  At  all  events  the 
petitioners  had  no  right  to  have  a  re-settlement  at  the  expense 
of  the  company. 

Mr.  E.  S.  Ford,  for  the  mortgagees,  asked  to  have  their  costs 
provided  for,  including  the  costs  incurred  by  them  in  obtaining  a 
stop  order  upon  the  fund. 

See  Waddilove  v.  Taylor,  17  L.  J.  Ch.  408,  6  Hare,  307. 

James,  V.-C,  considered  that  neither  of  the  circumstances  relied 
on  would  take  away  the  right  of  the  petitioners  to  have  other 
land  conveyed  to  them  at  the  expense  of  the  company  in  place  of 
the  land  taken  by  the  company.  Order  as  prayed,  except  that 
the  costs  of  the  mortgagees,  including  those  of  the  stop  order, 
were  to  be  paid  by  the  petitioners. 
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ENGLISH  NOTES. 
It  should  be  observed  that  the  power  of  investment  of  purchase 
money  paid  into  Court  under  the  Lands  Clauses  Consolidation  Act, 
ld40|  or  any  similar  Act,  is  enlarged  by  the  Settled  Land  Act,  1882, 
sects.  21  and  23,  and  the  same  provision  as  to  costs,  &c.,  apply  as  if 
the  modes  of  investment  were  authorised  by  the  Act  under  which  the 
money  was  originally  paid  into  Court.  This  provision  was  applied 
by  Pearson,  J.,  in  In  re  Hanburt/s  Trusts^  Weekly  Notes,  14  June, 
1883,  who  ordered  the  payment  by  the  corporation  the  (Commis- 
sioners of  Sewers)  of  costs  of  re-investment  in  one  of  the  newly 
authorised  securities,  although  it  was  opposed  by  the  coznmissioners. 


No.  28.  — FALKNER  v.  SOMERSET  AND   DORSET  RAIL- 
WAY  COMPANY. 

(1873.) 

RULE. 

A  RAILWAY  company  cannot  take  the  stratum  of  ground 
for  a  tunnel  without  taking  the  surface ;  and  if  the  surface 
above  the  tunnel  cuts  through  what  is  properly  part  of  a 
house  (in  the  country)  the  whole  of  the  premises  properly 
belonging  to  the  house  must  be  taken. 

falkner  v.  Somerset  and  Dorset  Eailway  Company. 

L.  R.  16  £q.  458^61  (s.  c.  42  L.  J.  Cb.  851 ). 

lancb  Clauses  Consolidation  Act^  1845  (8  Vict.  c.  18),  ss.  92,  9Z,— House  [458] 
or  other  Building.  —  Market-Garden. 

A  piece  of  land,  2a.  2r.  20p.  in  extent,  situate  in  the  neighbourhood  of  but 
not  withm  the  city  of  Bath,  was  surrounded  by  a  ring  fence,  and  had  for  many 
years  been  used  as  a  market-garden.  About  twenty-five  years  ago  a  cottacfe, 
consisting  of  three  rooms  nine  feet  in  height,  with  two  ceUars  suitable  for 
storing  fruit  and  vegetables,  was  erected  near  a  road  forming  part  of  the 
boundary  of  the  land  for  the  purpose  of  being  occupied  by  the  tenant 
of  the  *  gjarden.  A  railway  company  drove  through  this  piece  of  land  [*459] 
a  tnnnel  which  passed  nnder  one  comer  of  the  cottage,  and  divided  the 
land  into  two  portions,  one  of  which  was  less  than  half  an  acre  :  — 

Heldf  that  the  company  were  not  bound  to  take  the  whole  piece  of  land, 
but  only  the  part  lying  above  the  tunnel,  the  cottage,  and  the  piece  of  land 
lying  between  the  cotUtge  and  the  road  ;  and  also,  if  the  owner  required  it, 
the  severed  portion,  which  was  less  than  half  an  acre. 
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The  plaintiff  was  the  owner  in  fee  simple  upon  certain  trusts 
of  a  piece  of  land  of  2a.  2r.  20p.  in  extent,  situate  within  the 
municipal  boundary  of  the  city  of  Bath,  in  the  immediate  neigh- 
bourhood of  dwelling-houses,  but  not  completely  surrounded  by 
them.  The  land  was  comprised  within  a  ring  fence,  and  had  been 
for  many  years  used  as  a  market-garden,  and  was  still  so  used. 
About  twenty-five  years  ago  a  cottage  was  erected  thereon,  for  the 
purpose  of  being  occupied  by  the  tenant  of  the  garden  in  connec- 
tion therewith.  This  cottage  consisted  of  three  rooms,  nine  feet 
in  height,  with  two  large  cellars  suitable  for  storing  vegetables 
and  fruits.  It  was  built  within  a  few  feet  of  the  Bath  and  Wells 
Eoad,  on  which  the  land  abutted.  In  front  of  it  were  some 
ornamental  flower-beds,  which,  however,  did  not  occupy  the  whole 
space  between  it  and  the  road.  The  land  and  cottage  were  in 
the  occupation  of  a  market-gardener  as  tenant  from  year  to  year. 
The  neighbouring  houses  were  gentlemen's  residences,  having 
gardens  very  much  less  in  extent  than  the  piece  of  land  in  ques- 
tion. The  Somerset  and  Dorset  Railway  Company  in  making 
their  line  drove  through  this  piece  of  land  a  tunnel  which  passed 
under  one  corner  of  the  cottage,  and  divided  the  land  into  two 
portions,  one  of  which  was  less  than  half  an  acre.  The  company 
in  the  first  instance  served  notice  of  their  intention  to  take  so 
much  of  the  land  as  formed  the  site  of  the  tunnel;  but  they 
afterwards  claimed  to  be  entitled  to  take  simply  an  easement  or 
right  of  tunnelling  under  the  land.  The  plaintiff  insisted  that 
they  were  bound  to  purchase  part,  if  not  the  whole,  of  the  piece 
of  land,  and  this  suit  was  instituted  for  the  purpose  of  having  it 
determined  how  much  the  company  were  bound  to  take. 

One  question  in  the  cause  was  whether  the  land  was  situate 
in  a  town  or  built  upon  within  the  meaning  of  the  93rd  section 
of  the  Lands  Clauses  Consolidation  Act,  1845.    The  Court  held 

that  it  was  not. 
[*460]       *Mr.   Southgate,   Q.   C,  and  Mr.   Bagshawe,    for  the 
plaintiff :  — 

It  is  quite  clear  that  the  defendants  must  take  the  cottage,  of 
which  they  take  part.  They  must  also  take  the  site  of  the  tunnel, 
and  not  merely  an  easement :  Ramsden  v.  Manchester  and  Altrin^ 
chain  Railway  Company,  1  Ex.  723  ;  Sparrow  v.  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company,  2  D.  M.  &  G.  94;  and 
even  if  this  were  not  so,  the  company  woul^  be  precluded  by 
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their  notice  to  treat  from  taking  an  easement  simply.  We  further 
say  that  the  whole  piece  of  land  is  appurtenant  to  the  cottage, 
which  the  company  must  take ;  and  therefore  they  must  take  the 
whole  under  sect  92  of  the  'Lands  Clauses  Consolidation  Act. 
Grosvenor  v.  Hampstead  Junction  Railway  Company y  1  De  G.  &  J. 
446 ;  Salter  v.  Metropolitan  District  Railway  Company,  L.  R.  9 
£q.  432.  At  all  events  they  must  take  the  severed  portion, 
which  is  less  than  half  an  acre. 

The  decree  ought  to  be  prefaced  by  a  declaration  as  to  the 
amount  of  land  to  be  taken,  and  then  to  follow  the  form  of  the 
decree  in  Marson  v.  London^  Chatham,  and  Dover  Railway  Com- 
pany, L.  R  6  Eq.  101,  L  R  7  Eq.  546. 

Mr.  Langley  (Mr,  Fry,  Q.  C,  with  him),  for  the  company  :  — 

It  is  absurd  to  speak  of  this  large  piece  of  land  as  appurtenant 
to  a  small  cottage  of  this  description.  The  test  is,  would  the  land 
pass  under  a  devise  of  the  cottage  ?  Plainly  it  would  not.  In 
fact  the  cottage  is  appurtenant  to  the  land,  and  not  the  land  to 
the  cottage.  The  cottage  was  erected  and  is  occupied  with  a 
view  to  the  more  beneficial  occupation  of  the  land  as  a  market- 
garden.  Suppose  (what  might  well  have  happened)  that  the 
owner,  with  the  like  view,  had  thought  fit  to  build  another 
cottage  of  equal  size  on  another  part  of  the  land,  would  this  land 
have  been  appurtenant  to  both  cottages  ?  or  if  not,  how  could  it 
be  appurtenant  to  either?  Another  mode  of  showing  the  same 
thing  is  to  compare  the  cottage  with  the  neighbouring  houses, 
which  are  much  larger,  but  have  very  much  smaller  gardens. 
The  distinction  between  this  and  Salter  v.  Metropolitan  Railway 
Company  is,  that  here  the  whole  property  is  devoted  to 
purposes  of  trade :  *  there  it  was  not.  We  are  only  bound  [*  461] 
to  take  the  site  of  the  tunnel,  the  cottage,  and  a  way  to  it. 

Mr.  Southgate,  in  reply. 

Lord  Selborne,  L  C.  :  — 

The  main  question  in  this  case  appears  to  be,  whether  this 
piece  of  land  is  a  field  or  a  garden :  and,  as  between  the  two,  I  am 
of  opinion  that  it  is  a  field  and  not  a  garden.  I  think,  therefore, 
the  company  are  only  bound  to  take  the  cottage,  the  piece  of  land 
between  it  and  the  road,  and  the  land  situate  immediately  above 
the  tunnel,  and  also,  if  the  plaintiff  requires  it,  the  severed  portion 
of  the  land,  which  is  less  than  half  an  acre. 
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Mr.  Southgate.  —  The  plaintiflf  does  require  that  severed  portion 
to  be  taken. 

Lord  Selborne — Then  the  decree  will  contain  a  statement 
that  the  plaintiff  so  requires.  It  will  be  prefaced  by  a  declara- 
tion to  the  effect  which  I  have  just  mentioned,  and  then  will 
follow  the  form  given  in  the  case  of  Marson  v.  London^  Chatham, 
and  Dover  Railway  Company,  L  R.  6  Eq.  101,  L.  R  7  Eq.  546, 
to  which  I  have  been  referred. 

ENGLISH  NOTES. 

In  the  case  of  Ramsden  v.  Manchester  and  Altrincham  Railway  Co^ 
referred  to  in  the  argument  for  the  plaintiff  in  the  above  case,  the 
railway  company  had  commenced  making  their  tunnel  without  giving 
any  notice  to  treat  for  the  land  or  making  any  compensation.  They 
were  held  liable  in  an  action  of  trespass.  In  Sparrow  v.  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Co.,  referred  to  in  the  same  argu- 
ment, the  company  had  given  notice  to  take  part  of  a  manufactory, 
and  the  owner  had  given  them  a  counter-notice  to  take  the  whole.  It 
was  held  that  they  must  either  take  the  whole  or  leave  the  property 
alone,  and  could  not  escape  the  dilemma  by  tunnelling  under  the  por- 
tion which  they  had  given  notice  to  take. 

In  Pinchin  v.  London  and  BUickwell  Railway  Co,  (1854),  5  De 
G.  M.  &  G.  851,  the  Lord  Chancellor  intimated  his  opinion  (though 
in  the  view  he  took  of  the  case  he  did  not  consider  the  point  essential 
to  the  judgment)  that  a  notice  to  treat  for  the  purchase  of  a  right 
or  easement  of  making  a  railway  by  throwing  a  bridge  over  a  yard 
belonging  to  a  manufactory  was  not  a  notice  warranted  by  the  Lands 
Clauses  Consolidation  Act,  1845;  — the  word  ** hereditaments*'  used  in 
the  interpretation  clause  as  a  meaning  of  the  word  '^  lands  "  signifying 
corporeal  hereditaments,  and  therefore  not  including  a  right  of  way. 

AMERICAN  NOTES. 

"Any  invasion  of  property,  except  in  case  of  necessity  as  heretofore 
explained,  either  upon,  above,  or  below  the  surface,  and  whether  temporary  or 
permanent,  is  a  taJdng  :  as  by  constructing  a  ditch  through  it,  passing  under  it 
by  a  tunnel,  laying  gas,  water,  or  sewer  pipes  in  the  soil,  or  extending  strnct- 
ures  over  it,  as  a  bridge  or  telephone  wire."  Lewis  on  Eminent  Domain, 
8.  149. 

In  general,  as  to  what  constitutes  a  taking,  see  Lewis,  chapters  3-6 :  and  a 
note  in  16  American  State  Reports,  610. 
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No.  29.— GROSVENOR  (Lokd)  v,  HAMPSTEAD  JUNCTION 
RAILWAY  COMPANY. 

(1857.) 

No.  30.  — BARNES  v.   SOUTHSEA  RAILWAY  COMPANY. 

(1884.) 

RULE. 

The  word  "house"  in  the  92nd  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  is  to  be  interpreted  in  the 
sense  in  which  it  is  usually  interpreted  in  legal  documents. 

Orosyenor  (Lord)  v.  Hampstead  Junction  Eailway  Company. 

1  De  G.  &  J.  446-455  (8.  C.  26  L.  J.  Ch.  731). 

Railway  Company,  ^^  Notice  to  Treat,  — Lands  Clauses  Consolidation  Acty  1845. 
—  What  is  part  of  a  House. 

Trustees  of  a  charity  purchased  laud  and  covenanted  to  erect  upon  it  [446] 
buildings,  consisting  of  a  hall  in  the  centre,  wilh  almshouses  (some  on 
each  side  of  the  hall,  and  others  forming  wings  of  the  main  building),  with  a 
garden  in  the  centre.  A  portion  was  to  be  built  within  a  specified  time,  and 
the  rest  as  funds  were  subscribed.  Before  more  than  the  centre  was  com- 
pleted a  railway  company,  under  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  required  to  take  a  portion  of  the  land  which,  when  the  design  was 
complete,  would  be  part  of  the  garden  in  front  of  one  of  the  intended  (but 
then  unbuilt)  almshouses.  Held,  that  the  land  was  part  of  a  house  within  the 
meaning  of  the  92ud  section  of  the  Act. 

This  was  an  appeal  from  the  refusal  by  Vice-Chancellor  Wood 
of  a  motion  for  an  injunction  to  restrain  the  defendants  the 
Hampstead  Junction  Railway  Company  from  taking  a  part  of 
what  was  alleged  to  be  a  "  house "  without  taking  the  remainder, 
according  to  the  92nd  section  of  the  Lands  Clauses  Consolidation 
Act.1 

The  property  in  question  consisted  of  a  piece  of  land  in  front 
of   the   site   of  one  of  an  intended   row  of  almshouses 
♦  held  by  a  charitable  society  called  the  St  Pancras  Alms-  [*  447] 
house  Institution,  under  the  following  title:  — 

1  Sect.  92.  "That  no  party  shall  at  only  of  any  house  or  other  building  or 
any  time  be  required  to  sell  or  couToy  to  mannfactory.  if  such  party  be  willing  and 
the  promoters  of  the  undertaking  a  part    able  to  sell  and  convey  the  whole  thereof.*' 
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By  articles  of  agreement  dated  the  29th  January,  1852,  and 
enterea  into  by  and  between  a  corporation  called  **  The  Grovemesses' 
Benevolent  Institution,"  and  the  plaintiffs,  who  were  trustees  of 
the  St.  Pancras  Almshouses  Institution,  of  the  second  part,  the 
Governesses'  Institution  agreed  to  sell  to  the  plaintiffs  the  land 
delineated  in  a  plan  thereto  annexed,  for  the  purpose  of  having  cer- 
tain almshouses  built  thereon  by  the  Almshouses  Institution,  ac- 
cording to  certain  plans  already  approved  by  the  Governesses' 
Institution.  And  it  was  thereby  agreed  that  the  centre  portion  of 
the  almshouses,  with  accommodation  for  twelve  inmates,  as  specified 
in  a  plan  referred  to,  should  be  erected  and  completed  within  five 
years  from  the  date  of  the  agreement,  and  the  remainder  as  soon  after 
as  the  state  of  the  almshouses  funds  would  allow.  The  plans  ap- 
proved of  delineated  a  row  of  almshouses,  with  a  hall  in  the  centre, 
wings  at  each  end,  and  a  garden  or  pleasure  ground  in  front. 

Pursuant  to  the  said  agreement,  the  plaintiffs,  in  the  month  of 
February,  1852,  took  possession  of  the  land.  They  afterwards 
entered  into  a  contract  with  builders,  dated  the  11th  October, 
1852,  for  carrying  the  first-mentioned  agreement  into  effect 

There  was  annexed  to  this  contract  a  plan  which  showed  the 
design  of  the  intended  buildings,  and  according  to  which  there  was 
to  be  a  centre  part,  which  was  to  be  a  hall  with  proper  oflBces 
annexed ;  and  there  were  to  be  three  houses  on  each  side  of  the 
centre  building,  which  were  to  be  completed  in  the  first 
[*  448]  instance  and  within  eight  *  months.  As  to  the  other 
portion  of  the  building,  which  included  additional  alms- 
houses on  each  side  of  those  already  referred  to,  and  the  two  wings 
besides  those  additional  almshouses,  the  contract  provided,  that 
these  two  several  wings,  and  the  remaining  portions  of  the  in- 
tended almshouses,  together  with  all  works  and  things  incident 
thereto,  and  together  also  with  three  hundred  feet  of  the  boundary 
wall  in  the  rear  of  each  of  such  wings,  should  be  respectively  com- 
menced and  should  be  respectively  completed  in  manner  therein 
mentioned  at  or  within  such  respective  spaces  or  times  as  the 
trustees  should  from  time  to  time  direct 

Pursuant  to  the  terms  of  the  contract,  the  builders  proceeded  to 
erect  a  portion  of  the  works,  and  before  the  15th  July,  1854,  the 
centre  or  middle  portion  of  the  line  of  building  was  completed,  in- 
cluding the  common  hall,  library  room,  and  offices. 

By  an  indenture  dated  the  16th  August,  1853,  the  site  was  con- 


B.  C.  VOL.  XXIL]       sect.  III.  —  PURCHASE  OF  LAND.  265 

Vo.  99.  —  GrocvMior  (Lord)  ▼.  Hampttaftd  June.  By.  Co.,  1  Se  O.  &  J.  449-460. 

veyed  to  the  trustees,  who  thereby  covenanted  that  the  land  should 
be  used  and  employed  for  the  purpose  of  erecting  and  building  alms- 
houses thereon  by  the  St  Pancras  Almshouses  Institution,  together 
with  suitable  gardens  and  offices  thereto,  according  to  the  plans. 

The  plaintiffs,  as  trustees  of  the  almshouses,  had  on  their  part 
fully  performed  up  to  the  present  time  the  terms  of  the  agreement 
of  the  16th  August,  1853,  and  of  the  contract  with  the  builders,  and 
of  the  conveyance  of  the  site,  and  had  altogether  expended  on  the 
land  in  so  doing  nearly  £3000. 

The   defendants  were  incorporated  under  an   Act   of 

*  Parliament  of  the  16  &  17  Vict.,  intituled  "  An  Act  for  [•  449] 
making  a  railway  from  the  London  and  North- Western 
Hailway  at  Willesden  to  the  North  London  Railway,  with  a 
Branch  to  the  North  and  South- Western  Junction  Eailway,  to  be 
called  the  Hampstead  Junction  Railway,  and  for  other  purposes," 
and  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
were  made  part  of  the  Act,  which  empowered  the  defendants  to 
take  lands,  including  the  site  conveyed  to  the  defendants  as  above 
mentioned. 

On  the  15th  July,  1854,  the  usual  notice  was  served  by  the 
company  on  the  plaintiffs'  solicitor,  requiring  to  take  a  portion  of 
the  land,  being  a  part  of  that  intended  to  be  used  as  a  garden  in 
front  of  one  of  the  intended  almshouses  not  yet  in  course  of  erection, 
whereupon  the  plaintiffs  required  the  defendants  to  take  the  whole 
or  no  part  of  the  site  conveyed  to  the  plaintiffs,  assigning  as  a 
reason,  among  others,  that  the  part  which  the  company  proposed 
to  take  was  a  portion  of  a  continuous  tenement,  which,  by  the 
abstraction  of  such  part,  would  be  entirely  destroyed  for  the  pur- 
poses for  which  the  land  had  been  purchased. 

The  company  disputed  their  liability  to  take  the  whole,  and 
gave  notice  of  their  intention  to  proceed  under  the  compulsory 
clauses  of  the  Lands  Clauses  Consolidation  Act,  by  giving  a  bond 
under  those  provisions. 

After  some  further  communications  between  the  parties  the  bill 
in  the  present  suit  was  filed,  praying  that  the  railway  company 
might  be  restrained  by  injunction  from  entering  upon,  taking  pos- 
session of  or  otherwise  intermeddling  with  the  said  piece  of  ground 
and  premises  or  any  part  thereof,  and  from  commencing  or  carrying 
on  any  railway  or  other  works  or  operations  in  or  upon  or 

*  affecting  the  said  piece  of  land  and  premises,  or  any  part  [*  450] 
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thereof ;  and  that  it  might  be  declared  that  the  railway  company 
were  compellable  to  take  the  whole  of  the  said  piece  of  land  and 
premises,  and  not  merely  such  part  thereof  as  was  specified  in 
cheir  notice,  and  that  it  might  be  ordered  and  decreed  accordingly. 

The  Vice-Chancellor,  in  refusing  the  injunction,  said,  that 
looking  at  the  whole  circumstances  of  the  case,  he  could  not  say 
that  any  portion  of  a  "  house  "  had  been  taken.  It  appeared  to  his 
Honour  that  the  portion  as  to  which  notice  had  been  given, 
being  a  portion  of  land  not  yet  built  upon  at  all,  could  not 
be  considered  part  of  a  house  or  building.  The  question  seemed  to 
be,  whether  any  portion  of  the  land  proposed  to  be  taken  by  the 
company  would  pass  by  a  grant  of  the  only  portion  of  the  building 
which  had  been  at  present  erected,  namely,  the  centre  portion*  If 
a  conveyance  had  been  made  of  that  portion,  his  Honour  apprehended 
that  it  would  not  have  passed  any  portion  of  the  land  required  by 
the  notice,  for  there  was  nothing  which  amounted  to  a  curtilage  for 
the  use  of  the  part  already  built  upon.  It  was  true  that  it  might, 
when  the  whole  was  complete  and  built  upon,  have  been  turned 
into  a  curtilage,  but  it  had  not  by  usage  or  otherwise  acquired  that 
character.  It  had  not,  therefore,  become  any  part  of  that  house, 
which  was  the  centre  building,  and  which  was  the  only  building 
which  had  been  yet  erected,  and  seemed  to  be  a  complete  building. 
It  was  not  necessary  for  him  to  consider  what  would  have  been 
the  result  if  the  other  portion  had  been  built,  or  whether,  in  that 
case,  the  defendants  could  have  contended  that  the  almshouses 
were  to  be  taken  as  separate  tenements,  if  the  whole  had  been 
erected  ;  or  have  insisted  on  taking  away  any  number  of  the  tene- 
ments they  pleased  leaving  the  others  standing.  His  Honour  appre- 
hended that,  when  the  whole  was  completed  and  sur- 
[*451]  rounded  with  *  railings  as  intended,  the  garden  would 
have  formed  one  complete  curtilage  to  this  species  of 
collegiate  establishment ;  but  at  present  the  land  in  question  did 
not  appear  to  be  part  of  either  a  house  or  building,  or  a  curtilage  of 
a  house  or  building,  or  anything  to  which  with  propriety  the  term 
part  of  a  house  or  building  could  be  attached. 

From  this  decision  the  Plaintiffs  appealed. 

Mr.  Willcock  and  Mr.  Torriano,  in  support  of  the  appeal. 

A  grant  of  a  "  house  "  will  pass  a  curtilage,  and  this  piece  of 
land  is  the  curtilage  to  the  building.  Doe  v.  Collins,  2  T.  R  498 ; 
Bettisworth's  Case,  2  Co.  Eep.  32  a ;  Co.  Litt.  5  b ;  Carden  v.  Tuck, 
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Cro.  Eliz.  89 ;  Smith  v.  Martin,  2  Saund  400;  Shepp.  Touch.  94. 
The  principle  of  Stone  v.  Commercial  Railway  Company,  9  Sim. 
621,  4  Myl.  &  Cr.  122,  is  against  the  defendants ;  see  also  Taylor 
V.  Clemson,  2  Q.  B.  978, 1036.  The  building,  now  only  in  part 
erected,  cannot  be  considered  a  set  of  separate  houses,  it  is  one 
mansion  occupied  by  a  number  of  inmates  who  are  under  one  com- 
mon control ;  attend  the  same  place  of  worship ;  have  a  general 
common  room ;  a  common  washhouse  and  a  common  cistern.  To 
this  building  the  piece  of  land  is  the  curtilage  which  would  pass 
by  a  grant  of  the  "  house,"  and  the  word  is  not  in  favour  of  a  pub- 
lic company  to  be  construed  as  less  extensive  in  an  Act  of  Parlia- 
ment than  in  a  deed.  Moreover,  the  defendants  are  bound  by 
their  first  notice,  which  shows  an  intention  to  cut  oflf  a  corner  of  one 
building.  Sparrow  v.  Oxford,  Worcester,  and  Wolverhampton 
Mailway  Company,  2  De  6.  M.  &  G.  94. 

*  Mr.  Speed  (with  whom  was  Mr.  Rolt),  for  the  railway  [*  452] 
company : 

The  word  "  house,"  in  this  section  of  the  Act,  is  used  in  a  more 
restricted  sense  than  usual,  for  otherwise  the  additional  word 
"building"  would  have  been  unnecessary.  Nor  is  there  any 
hardship  in  so  construing  it,  for  the  Act  of  Parliament  contains 
ample  provisions  for  compensation,  and  the  plaintiffs  may,  under 
those  provisions,  if  justice  require  it,  obtain  as  large  a  sum  for 
compensation  as  if  the  whole  building  were  taken.  The  appellants, 
however,  wish  to  attribute  to  the  wx)rd  "house"  even  a  larger 
meaning  than  it  legally  has,  and  in  substance  contend  for  an  inter- 
pretation which  would  make  it  synonymous  with  the  word  "  mes- 
suage," a  term  of  much  larger  import,  and  which  does  not  occur  in 
the  section  in  question.  Nor  can  this  land  be  said  to  be  part  of 
the  "  curtilage,"  even  supposing  the  curtilage  to  be  included  in  the 
word  "house"  in  the  section.  The  language  of  4  Edw.  I.  s. 
1,  shows  that  the  meaning  of  "  curtilage  "  is  different  from  that  of 
the  word  "garden,"  the  words  of  that  Act  being  "with  the  gardens, 
curtilages,  dovehouses,"  &c.  If  one  building  in  the  Temple  were 
taken,  must  the  whole  inn  be  purchased  ? 

The  Lord  Justice  Knight  Bruce  :  — 

The  singular  manner  in  which  the  92nd  section  of  the  Lands 
Clauses  Consolidation  Act  is  worded  gave  rise  to  questions  as  to 
the  true  meaning  of  the  word  "house,"  contained  in  that  section; 
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whether  it  was,  or  was  not,  to  be  considered  as  used  in  a  more 
limited  sense  than  that  in  which  the  law  generally,  if  not  xmiver- 
sally,  imderstands  it.  But  I  thought  that  all  such  questions  had 
been  set  at  rest;  and  that,  for  the  sake  of  general  conven- 
ience and  for  the  sake  of  ordinary  justice  to  private 
[*  453]  *  proprietors,  it  had  been  considered  right  to  read  the  word 
"  house  '*  in  that  section  in  its  ordinary  legal  sense.  If 
that  be  so,  then,  in  my  view  of  the  case  (with  the  utmost  respect 
and  deference  —  which  no  man  can  express  more  sincerely  than  I 
do  —  for  the  opinion  of  the  learned  Vice-Chancellor  Wood,  if  I  am 
differing  from  it),  the  railway  company,  in  proposing  to  take  this 
land  —  although  they  do  not  propose  to  touch  the  actual  build- 
ing—  are  proposing  to  take  part  of  a  "house,"  and  are  therefore 
liable  to  an  injunction,  which  I  think  ought  to  be  granted 

The  Lord  Justice  Turner: — 

This  question  arises  upon  the  construction  of  the  92nd  section 
of  the  Lands  Clauses  Consolidation  Act,  by  which  it  is  enacted, 
**  That  no  party  shall,  at  any  time,  be  required  to  sell  or  convey  to 
the  promoters  of  the  undertaking  a  part  only  of  any  house  or  other 
building  or  manufactory,  if  such  party  be  willing  and  able  to  sell 
and  convey  the  whole  thereof."  The  argument,  on  the  part  of  the 
railway  company,  as  I  understand  it,  is  this: — that  in  the 
descriptive  words  "part  only,  of  any  house  or  other  building  or 
manufactory,"  the  word  "  building  "  interprets  the  word  "  house  "  so 
an  to  confine  the  latter  word  to  the  actual  edifice  or  structure  of  a 
liouse.  I  cannot,  however,  agree  in  that  construction;  on  the 
coiitrnry,  I  think  that  the  word  "building,"  in  this  section,  was 
iuHortod  for  the  purpose  of  extending  the  provision  of  the  section 
to  oroctions  which  might  not  fall  within  the  description  of  the 
word  "  house  ;  *'  to  buildings  not  being  houses.  I  think,  therefore, 
tliat  the  question  we  have  to  consider  is,  whether  the  property, 
which  the  company  are  proposing  to  take,  is  "part  of 
[.•  454]  any  house,"  without  reference  to  any  such  *  limited  con- 
struction as  is  contended  for  by  the  company. 

I  know  of  no  means  by  which  we  can  interpret  the  word 
•»  liouHO "  in  this  section,  except  by  a  reference  to  the  legal  con- 
wl-riu'tlon  put  upon  that  word  in  other  instruments.  I  take,  there- 
fdiM,  thn  quimtion  to  be,  what  would  pass  under  a  conveyance  of 
iJin  huUHi//     That,  as  I  think,  must  be  judged  of  by  the  particular 
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situation  and  circumstances  of  the  property  at  the  time.  Now, 
the  circumstances  appear  to  be  these :  —  that  in  front  of  the  line 
of  buildings,  at  a  little  distance  from  them,  lies  a  road,  and  that 
between  the  houses  and  the  road  there  is  an  open  space  interven- 
ing. Would  that  open  space  pass  by  the  description  of  "the 
house  *'  in  a  conveyance  ?  In  my  opinion  it  would ;  and  I  think 
so  the  more,  because,  when  I  refer  to  the  plans  of  the  property, 
the  intention  evidently  was,  that  the  intervening  land  should 
constitute  a  garden  to  the  almshouses,  and  should  be  separated  by 
an  iron  fence  from  the  road. 

If,  then,  this  intervening  land  would  legally  pass  by  the  descrip- 
tion of  "  the  house,"  there  is  nothing  further  to  consider,  except 
the  question,  whether  the  railway  company  does,  or  does  not,  pro- 
pose to  take  any  part  of  that  intervening  land.  It  is  clear  that  it 
does,  because  it  proposes  to  pass  over  and  take  parts  of  the  land 
which  would  be  immediately  in  front  of  one  of  what  Mr.  Speed 
calls  "  these  separate  tenements."  If  the  company  could  maintain 
the  argument,  that  this  building  was  composed  of  "  separate  tene- 
ments," it  might  be  arguable,  that  only  that  tenement  ought  to  be 
purchased,  in  front  of  which  the  piece  of  land  taken  was 
situate.  But  I  think  it  in  *  vain  to  argue,  that  these  can  [*  455  ] 
be  considered  as  separate  tenements. 

As  the  company,  therefore,  take  parts  of  what  I  consider  to  be 
the  "  house,"  according  to  the  legal  construction  of  the  word,  they 
must,  under  the  Act,  take  the  wliole ;  and  this  injunction,  there- 
fore, must  go. 

Barnes  y.  Sonthsea  Bailway  Company. 

27  Ch.  D.  586-544  (8.  c.  51  L.  T.  762 ;  32  W.  R.  976). 

Railway  Company.  —  Notice  to  Treat.  —  **  House,^^  —  Lands  Clauses  Con-  [536] 

solidation  Act,  1845. 

A  house  and  garden  were  surrounded  by  a  walL  A  gateway  in  the  wall 
opened  into  a  paddock  surrounded  by  a  high  hedge  of  an  ornamental  kind. 
From  the  gateway  the  back  road  to  the  house  passed  through  the  paddock  to 
a  public  road  which  ran  along  the  far  side  of  Uie  paddock  fence : 

Held,  that  the  paddock  was  part  of  the  house  within  sect.  92  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

In  1874  the  plaintiff  purchased  a  piece  of  freehold  land  in  the 
parish  of  Portsea,  Southampton,  about  590  feet  in  length  by  95  in 
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breadth,  and  bounded  on  the  east  and  west  by  public  roads  called 
respectively  Testing  Road  and  Seymour  Lane.  On  this  piece  of 
land  the  plaintiff  built  a  dwelling-house  for  his  own  occupation, 
the  front,  with  ornamental  grounds  and  carriage  drive,  facmg 
Festing  Boad.  Part  of  the  land  at  the  rear  of  and  immediately 
adjoining  the  house  he  laid  out  as  a  kitchen-garden,  and  the  re- 
mainder of  the  land  up  to  Seymour  Lane,  except  a  piece  occupied 
by  the  private  road  hereafter  mentioned,  he  retained  as  a  pasture 
paddock,  of  rather  less  than  half  an  acre  in  extent. 

From  the  back  of  the  house  through  the  garden  and  paddock, 
the  plaintiff  made  a  private  road,  opening  through  double  gates  of 
an  ornamental  character,  into  Seymour  Lane.  That  part  of  the 
land  occupied  by  the  house,  ornamental  grounds,  kitchen-garden, 
and  the  portion  of  the  private  roadway  within  the  latter, 
[*  537]  *  was  enclosed  by  a  wall  with  double  gates  for  giving 
access  along  the  private  road.  The  remainder  of  the  land, 
including  the  paddock,  was  enclosed  on  the  north,  south,  and  west 
sides  by  high  hedges  of  an  ornamental  kind,  except  where  it 
joined  the  wall  of  the  kitchen-garden  and  except  where  the  second 
double  gates  gave  access  to  Seymour  Lane. 

The  following  is  a  plan  of  the  plaintifTs  property,  with  lines 
added  showing  a  substituted  access  offered  by  the  railway 
company.  a 


On  thu  2*Jnd  of  August,  1882,  the  defendants,  the  Southsea 
Huilwuy  Cuiupany,  served  the  plaintiff  with  notice  of  their  inten- 
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tion  to  take  a  piece  of  his  land  somewhat  less  than  two  roods  in 
extent,  being  the  end  of  the  paddock  and  private  road  abutting  on 
Seymour  Lane,  and  thus  to  completely  cut  oflf  the  access  to  the 
lane  from  the  house.  This  piece  of  land  is  shaded  in  the  plan. 
The  plaintiff  then  served  the  company  with  a  counter-notice, 
under  sect  92  of  the  Lands  Glauses  Consolidation  Act,  1845, 
stating  that  the  land  mentioned  in  the  notice  to  treat  was  part 
only  of  the  land,  buildings,  and  premises  of  which  he  was  the 
owner  in  fee  simple;  that  he  was  able  and  willing  to  sell  the 
whole  ■  and  that  he  required  them  to  purchase  and  take  the 
whole.  The  company,  however,  refused  to  take  more  than  was 
comprised  in  their  notice  to  treat,  but  offered  to  provide 
another  *  access  into  Seymour  Lane  from  the  private  road  [*  538] 
by  an  oblique  cut  across  some  adjoining  land.  They  then 
gave  notice  of  their  intention  to  take  proceedings  to  assess  the 
amount  of  compensation  in  respect  of  the  land  comprised  in  the 
notice  to  treat,  whereupon  the  plaintiff  commenced  this  action, 
and  now  moved  for  an  injunction  to  restrain  the  company  from 
taking  further  proceedings  to  assess  the  amount  of  such  compensa- 
tion, and  from  entering  upon,  or  taking  any  other  proceedings  for 
the  purpose  of  obtaining  possession  of,  the  land  comprised  in  the 
notice. 

The  plaintiff  in  his  affidavit  in  support  of  the  motion,  stated 
that  ever  since  his  erection  of  the  house  he  had  retained  the 
whole  of  the  property  comprised  in  his  purchase  in  his  own  occu- 
pation, and  that  the  paddock  had  always  been  used  by  him  for  the 
purposes  and  enjoyment  of  the  house ;  that  it  was  impossible  to 
let  it  apart  from  the  house;  that  the  double  gates  opening  into 
Seymour  Lane  were  the  only  means  of  access  for  vehicles  or 
horses  to  the  paddock,  kitchen -garden,  and  outbuildings  at  the 
rear  of  and  appertaining  to  the  house :  that  the  private  road  had 
always  been  used  by  him  for  the  purpose  of  carrying  away  the 
hay  and  grass  from  the  paddock,  and  conveying  from  time  to 
time  heavy  goods,  such  as  manure,-  gravel,  coals,  and  furniture 
between  the  railway  station  and  the  house  and  kitchen-garden, 
and  removing  ashes  and  other  refuse ;  that  it  had  been  and  was 
his  intention  to  erect  stabling  for  the  house  along  that  portion  of 
the  paddock  fronting  Seymour  Lane ;  that  it  would  not  be  possi- 
ble, except  at  very  great  cost  and  injury  to  the  property,  to  make 
any  means  of  access  for  vehicles  to  the  rear  of  the  house  from 


272  RAILWAYS  AND  OTHER  PUBLIC  UNDERTAKINGS. 

Ho.  80.  —  BaniM  ▼.  SoatliMa  By.  Co.,  87  Ch.  B.  538,  689. 

Festing  Boad ;  that  the  proposed  substituted  approach  to  Sey- 
mour Lane  would  be  very  inconvenient  through  its  being  slanting 
and  not  at  right  angles ,  and  that  the  proximity  of  the  railway 
would  render  the  house  less  habitable. 

In  cross-examination  the  plaintiff  said  he  used  the  paddock  only 
for  the  purpose  of  growing  grass-crops ;  that  he  did  not  use  the 
grass  himself,  but  sold  it,  sometimes  fresh  and  sometimes  as  hay ; 
that  the  only  way  in  which  that  part  of  the  land  containing  the 
paddock  was  serviceable  to  the  house  was  by  providing  a  roadway, 
though  this  roadway  was  an  indispensable  adjunct  to  the 
[*  539]  *  house ;  that,  although  he  had  intended  building  stables 
on  the  paddock,  he  had  always  been  ready  to  dispose  of  it, 
and  had,  in  fact,  placed  it  in  the  hands  of  an  agent  for  that  pur- 
pose, and  that  stables  if  built  there  would  not  be  accessible  for 
horses  and  carriages  except  by  going  round  from  a  quarter  to  half 
a  mile  of  public  road* 

Witnesses  on  behalf  of  the  company  suggested  that  in  addi- 
tion to  the  new  accommodation  road  offered  by  the  company, 
convenient  access  might  be  obtained  to  the  back  premises  by 
constructing  a  road  from  the  front  carriage-drive  to  the  rear  of 
the  house ;  but,  on  the  other  hand,  the  plaintiff  said  this  would 
involve  the  destruction  of  a  considerable  portion  of  the  kitchen- 
garden,  and  materially  alter  the  present  arrangements  and  laying 
out  thereof. 

Marten,  Q.  C,  and  Chadwyck  Healey,  for  the  plaintiff:  — 

The  question  is  whether  the  piece  of  land  the  company  desire  to 
take  is  so  essential  to  the  plaintiff  for  the  convenient  use  and  occu- 
pation of  his  house  as  to  be  comprised  within  the  word  "  house  " 
in  sect.  92  of  the  Lands  Glauses  Consolidation  Act,  1845,  so  that 
the  company,  in  taking  such  piece  of  land,  can  be  required  to  take 
the  actual  house  itself,  sect.  92  enacting,  "  That  no  party  shall  at 
any  time  be  required  to  sell  or  convey  to  the  promoters  of  the 
undertaking  a  part  only  of  any  house  or  other  building  or  manu- 
factory, if  such  party  be  willing  and  able  to  sell  and  convey  the 
whole  thereof." 

We  submit  that  the  case  clearly  falls  within  that  section,  for  the 
word  "house"  is  not  necessarily  confined  to  the  building  itself. 
According  to  Lord  Coke,  the  word  includes  the  "  buildings,  curti- 
lage, orchard,  and  garden :  *'  even  "  six  acres  of  land  may  be  parcel 
of  a  house :  "  Co.  Litt.  56  b.    Here  the  paddock  is  less  than  half 
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an  acre.  In  Orowenor  v.  Hampstead  Jimction  Railway  Company y 
1  De  G.  &  J.  446,  it  was  held  that  where  a  company  had  given 
notice  of  their  intention  to  take  part  of  the  land  on  which  a  build- 
ing stood,  although  they  did  not  propose  to  touch  the  actual  build- 
ing, they  would  be  taking  part  of  a  house  within  the  meaning  of 
the  section,  and  must  be  restrained  from  taking  the  land 
unless  they  *  took  the  whole.  Again,  in  Cok  v.  West  [*  540] 
London  and  Crystal  Palace  Railway  Company,  27  Beav. 
242,  it  was  held  that  gardens  were  part  of  the  houses  to  which 
they  were  attached,  and  that  the  company,  in  taking  parts  of  the 
gardens,  were  bound  to  take  the  houses  also.  Marson  v.  London, 
Chatham,  and  Dover  Railway  Company,  L.  R  6  Eq.  101,  and  Sal- 
ter V.  Metropolitan  District  Railway  Company,  L.  R.  9  Eq.  432,  are 
also  authorities  in  the  same  direction.  In  Fergusson  v.  London, 
Brighton,  and  South  Coast  Railway  Company,  33  L  J.  Ch.  29,  33 
Beav.  103,  the  piece  of  land  proposed  to  be  taken  by  the  company 
was  separated  by  a  road  from  the  plaintiffs  house  and  garden, 
which  he  insisted  should  also  be  taken  by  the  company :  it  was 
held  that  the  company  were  not  bound  to  take  the  whole,  on  the 
ground  that  the  piece  of  land  being  held  for  pleasure  only,  and  not 
of  necessity  for  the  enjoyment  and  occupation  of  the  house,  it 
would  not  have  passed  by  a  conveyance  of  the  "  house  "  simply. 
In  the  present  case,  it  is  proved  that  the  paddock  and  private  road 
are  necessary  for  the  enjoyment  and  occupation  of  the  plaintifiTs 
house.  Pulling  v.  London,  Chatham,  and  Dover  Railway  Company, 
3  D.  J.  &  S.  661,  10  Jut.  (N.  S.)  665,  affords  another  illustration  of 
the  distinction  made  where  the  land  proposed  to  be  taken  is 
separated  from  the  house  itself,  and  is  not  used  solely  for  the  con- 
venient enjoyment  of  the  house.  Apart  from  the  question  of  the 
paddock,  if  we  are  deprived  of  our  present  convenient  access  to 
Seymour  Lane,  the  result  will  be  a  most  serious  diminution  of  the 
enjoyment  of  the  house. 
Hemming,  Q.  C,  and  Phipson  Beale,  for  the  company :  — 
We  submit  that  the  piece  of  land  we  propose  to  take  is  not 
part  of  the  plaintifiTs  house  within  the  92nd  section.  The  test, 
as  settled  by  authority,  is  whether  the  paddock  would  pass  by  a 
conveyance  of  the  house.  This  we  submit  it  would  not  The 
utmost  that  could  pass  by  a  conveyance  would  be  a  right  of  way 
over  the  road,  and  that  is  not  enough  to  make  the  road  part  of  the 
house  within  sect  92.    In  the  first  place,  it  is  not  within  the 
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curtilage,  which  is  the  wall  round  the  garden,  the  paddock  being 
virtually  separated  from  the  house  and  garden,  as  the 
[*541]  residential  *part  of  the  property;  secondly,  the  plaintiff 
has  admitted  that  the  paddock  is  not  really  used  in  connec- 
tion with  the  house  at  all,  though  the  road  is ;  and  thirdly,  the 
kind  of  traffic  for  which  the  private  road  is  used  can  be  just  as 
well  accommodated  by  the  approach  we  propose  to  substitute  for 
the  existing  entrance  from  Seymour  Lane.  The  case  falls  within 
Pulling  V.  London,  Chatham,  and  Dover  Railway  Company,  3  D. 
J.  &  S.  661,  10  Jur.  (N.  S.)  665,  which  is  even  a  stronger  case. 
There  the  plaintiff-appellant  contended  that  certain  fields  so  far 
constituted  part  of  his  house,  that  the  railway  company,  in  taking 
portions  of  the  fields,  were  bound  to  take  th6  house  also ;  and 
Lord  Justice  Turner  said,  in  delivering  judgment  (3  D.  J.  &  S. 
670),  *'  If,  indeed,  it  is  to  be  held  that  these  fields  are  part  of  the 
appellant's  house,  I  do  not  see  why  every  part  of  a  large  park 
would  not  be  entitled  to  be  considered  as  part  of  the  mansion 
standing  in  the  park,  and  pass  by  a  conveyance  of  the  mansion. 
There  would  be  no  limit  to  the  extent  to  which  cases  of  this 
description  might  be  carried."  This  is  nothing  more  than  a  case 
of  damage  by  severance,  for  which  compensation  is  payable  under 
S4H?t  63  of  the  Lands  Clauses  Act ;  the  plaintiff  being  also  entitled 
to  accommodation  works  under  the  Railways  Clauses  Consolida- 
tion Act,  1845.  Upon  the  question  of  access,  a  landowner  is  not 
ontitled  to  say  that  because  the  access  to  his  house  may  be 
r\Mulorod  somewhat  inconvenient  by  the  company's  proposed 
works,  therefore  the  company  must  take  the  house.  It  has  never 
Innni  hold  that  taking  a  part  of  the  back  road  to  a  house  is  taking 
yk\T%  of  the  house.  The  compensation  for  this  is  given  only  by 
aooonnnoilation  works  and  money  payment. 
Marten,  iu  reply. 

IVu  oN»  V.-C  :  — 

Tlu5^  oAso  is»  in  itself,  one  of  the  utmost  importance ;  because 
whou  tho  lA^gi.^lature  entrusts  a  railway  company  with  certain 
iHAYoi^  to  bo  oxercised,  beneficially,  in  some  degree,  for  the  public, 
\\\\X  lujunly  for  the  profit  and  gain  of  the  railway  company,  and 
whou  it  ^i^'^'^  ^  railway  company  the  right  to  interfere  with 
tlio  lawful  possession  of  the  owner  of  property,  all  the  pro- 
|*;»r-M  visions   of   *the  Act  by  which   such  powers  and  rights 
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are  conferred  must  be  considered  with  the  greatest  strictness; 
for  the  Legislature,  whatever  it  does,  does  not  give  away  any 
man's  property  for  the  benefit  and  gain  of  another. 

To  my  mind  the  clause  in  the  Act  is  distinct,  and  the  law  is 
perfectly  distinct  The  Legislature,  having  to  frame  in  words 
an  expression  which  would  cover  the  subject  included  in  the 
clause,  adopted  this  word  "  house,"  but  not  affecting  to  give  any 
description  of  what  a  "house"  means,  because  none  was  neces- 
sary. The  word  "  house "  had  already  acquired  a  legal  significa- 
tion. The  passage  which  has  been  cited  from  Lord  Coke  is  not 
new  law  in  itself,  although  it  is  a  very  plain  and  distinct  de- 
finition. The  meaning  of  "  house  *'  is  domus,  residence,  possession 
—  what  a  man  has  when  he  talks  about  "  having  a  house."  The 
meaning  of  the  word  "  house "  in  the  Act  of  Parliament,  there- 
fore, is  the  meaning  which  Lord  Coke  ascribes  to  it  in  Coke 
upon  Littleton,  and  it  includes  all  that  which  may  be  called  the 
domus. 

In  this  case  a  man  buys  a  piece  of  land,  and  he  builds  upon  it 
a  house.  He  encloses  it  partly  with  a  wall,  and  partly  with  an 
ornamental  hedge,  and  he  makes  it  one  entire,  complete  thing. 
To  his  house  so  constructed  the  entrance  for  visitors  is  on  one 
side,  and  the  entrance  and  the  exit  for  the  use  and  enjoyment  of 
the  house  is  on  the  other  side ;  and  for  that  purpose  he,  the 
owner  of  the  house,  has  made  a  part  of  his  piece  of  land  into  a 
roadway  by  which  he  carries  away  from  his  house  all  the  refuse 
or  all  that  needs  be  carried  away,  and  by  which  he  gets  from  the 
railway  station  coals,  goods,  and  other  necessaries ;  and  that  forms 
the  entrance  to  the  backyard  of  his  house.  Then  the  railway  com- 
pany say  they  have  a  right  to  take  part  of  his  land  and  road  away 
from  him.  A  notable  suggestion  is  made  that,  by  taking  somebody 
else's  land,  the  company  could  still  give  him  an  entrance  to  this 
road  of  his.  The  plaintiff  declines  that :  He  says,  "  My  house  is 
that  which  I  have  enclosed  bjr  a  wall  and  a  suflBcient  boundary, 
and  I  will  not  suffer  you  to  destroy  my  enjoyment  and  my  posses- 
sion of  my  property  by  taking  part  of  it  away:  If  you  have 
power  to  take  the  whole,  take  it ;  but  if  you  take  any  part  you 
must  take  the  whole."  The  law  is  clearly  and  distinctly  laid  down 
in  the  cases  that  have  been  referred  to.  In  Pulling  v. 
London,  *  Chatham,  and  Dover  Railway  Company,  3  D.  [*  543] 
J.  &  S.  661,  10  Jur.  (K  S.)  665,  which  was  relied  on  by 
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the  defendants,  the  facts  differ  from  those  in  the  case  hefore  me, 
but  the  observations  of  Lord  Justice  Turner  in  dealing  in  his 
judgment  with  the  law  of  the  case  are  entirely  opposed  to  the 
defendants*  contention,  and  appear  to  me  to  cover  the  present  casa 
The  Lord  Justice  says  (3  D.  J.  &  S.  669),  "In  my  judgment  the 
land  taken  by  the  respondents  for  their  railway  is  not  part  of 
the  appellants'  house  within  the  meaning  of  the  92nd  section  of 
the  Lands  Clauses  Consolidation  Act,  1845.  It  would  not,  as  I 
think,  pass  by  a  conveyance  of  the  house."  Can  that  be  said 
here?  The  learned  Judge  in  dealing  with  the  facts  proved 
before  him  —  the  comparatively  recent  acquisition  of  one  field, 
the  use  that  was  made  of  it,  and  the  other  facts  in  that  case  — 
came  to  the  conclusion  that  the  parcel  there  in  question  would 
not  pass  by  a  conveyance  of  the  house,  which  cannot  be  said  in  this 
case.  The  conveyance  of  the  house  must,  in  my  opinion,  include 
the  way  leading  from  the  back  of  the  house.  Then  Lord  Justice 
Turner  goes  on  to  say,  "  The  house  and  the  field  (the  Shoulder  of 
Mutton  Field)  had,  it  appears,  up  to  that  time,  been  separately 
occupied,  and  the  field  is  separately  demised  by  the  lease.  It  is 
even  more  clear  that  Bank's  field  could  not  have  been  part  of  the 
house  until  the  lease  of  it  to  the  appellant  was  granted.  What 
has  been  done  since  these  fields  were  demised  to  the  appellant  is 
not,  in  my  opinion,  sufficient  to  have  made  them  part  of  the 
appellant's  house.  It  is  one  thing  whether  they  are  part  of  the 
grounds  connected  with  the  house;  another  whether  they  are 
part  of  the  house  itself  and  would  pass  by  a  conveyance  of  it 
They  are  described  in  the  appellant's  evidence  as  pleasure- 
grounds.  For  the  reasons  which  I  assigned  in  Fergusson  v.  London, 
Brighton,  and  South  Coast  Railway/  Company,  3  D.  J.  &  S.  653, 1 
doubt  whether,  even  if  they  were  entitled  to  that  description,  they 
could  be  considered  as  part  of  the  appellant's  house  within  the 
meaning  of  the  92nd  section.  But  I  think  it  is  going  too  far  to 
call  these  fields  pleasure-grounds.  They  seem,  indeed,  to  be 
occasionally  used  for  the  purposes   of  pleasure;  but  looking  to 

the  purposes  of  pleasure,  for  which,  according  to  the  evi- 
[*  544]  dence,  *  they  have  been  used,  they  can  only  have  been  so 

used  at  some  seasons  of  the  year."  Here,  every  day  of  the 
365  the  plaintiff  had  and  enjoyed  the  right  of  fetching  his  coals 
and  other  commodities  from  the  railway  station,  and  had  used  the 
road  for  the  domestic  purposes  of  his  house.     Then   the   Lord 
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Justice  says  further,  "  If,  indeed,  it  is  to  be  held  that  these  fields 
are  part  of  the  appellant's  house,  I  do  not  see  why  every  part  of 
a  large  park  V70uld  not  be  entitled  to  be  considered  as  part  of  the 
mansion  standing  in  the  park,  and  pass  by  a  conveyance  of  the 
mansion." 

In  my  opinion  the  present  case  falls  clearly  within  the  92nd 
section.  The  plaintiff  can  only  be  deprived  of  the  possession  of 
this  house  of  his  upon  the  terms  prescribed  by  the  Act :  that  is 
to  say,  if  the  railway  company  want  any  part  of  it  they  must  take 
the  whole  of  it  There  must  therefore  be  an  injunction  in  the 
terms  of  the  notice  of  motion^  with  costs. 

ENGLISH  NOTES. 

In  the  case  of  Sparrow  v.  Oxfordj  Worcester^  and  Wolverhampton 
Railway  Co.,  referred  to  in  the  argument  of  Grosvenor  (Lord)  v. 
ffampstead  Junction  Railway  Go.  (No.  29,  ante),  as  well  as  in  the  pre- 
ceding  ruling  case  and  notes  (pp.  260|  262,  supra)  it  was  held  that  land 
of  moderate  area  included  in  the  same  wall  with  tiu-plate  works,  and  used 
for  the  deposit  of  ashes  from  the  works,  was  part  of  the  manufactory 
within  the  92nd  section,  although  the  two  portions  of  the  property 
were  separated  by  a  road  over  which  strangers  had  a  right  of  passing. 

The  principle  of  constraction  laid  down  by  Lord  Justice  Tubneb  in 
Grosvenor  (Lord)  v.  Hampstead  Junction  Railway  Co.  (at  p.  268, 
supra),  is  always  cited  as  the  leading  authority  upon  cases  of  the  class  iu 
question.  Of  course  it  leaves  great  room  for  contention  in  particular  cases. 
Thus  in  Steele  v.  Midland  Railway  Co.  (1866),  L.  B.  1  Ch.  275,  12 
Jut.  (N.  S.)  218, 14  L.  T.  3,  14  W,  R.  367,  the  question  was  decided, 
not  without  a  difference  of  opinion  between  the  two  Lords  Justices 
TuRKEB  and  Knigut-Bbuge,  in  favour  of  the  railway  company,  Lord 
Justice  TuBNEB  agreeing  with  Vice-Ghancellor  Wood,  who  decided 
that  the  parcel  for  which  notice  to  treat  had  been  given  was  not  part 
of  the  house.  The  facts  of  the  case,  as  well  as  the  reasons  which  pre- 
vailed in  the  decision  which  are  substantially  the  same  as  the  reasons 
of  the  learned  Vice-Changellob  whose  judgment  he  affirmed,  appears 
from  the  following  extract  from  the  judgment  of  Lord  Justice  Turneb 
(L.  E.1  Ch.  289-291):  '*The  question  is,  whether  the  land  in  ques- 
tion is  to  be  considered  as  part  of  the  house  within  the  meaning  of 
the  Act.  Now,  the  facts  of  the  case  lie  in  a  very  narrow  compass. 
The  house  is  on  the  west  side  of  the  Edgware  Boad.  The  strip  of 
land  which  the  company  propose  to  take  is  on  the  east  side  of  the 
Edgware  Road,  by  the  side  of  a  lane  called  Child's  Hill  Lane,  leading 
from  the  side  of  the  Edgware  Boad  opposite  to  the  house,  and  it  is  at 
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a  distance  of  about  two  hundred  and  fifty  yards  from  the  house.  It 
is  part  of  a  larger  field  of  about  six  acres,  through  the  middle  of 
which  the  railway  Is  intended  to  pass.  There  is  an  angle,  if  I  may 
so  term  it,  of  that  field  coming  down  towards  the  house,  in  the  corner 
of  which  is  a  cottage  which  is  used  and  occupied  by  the  plaintiff's 
grooms,  also  some  outbuildings.  Upon  that  angle  of  the  field  the  hay 
which  is  grown  upon  that  large  field  of  six  acres,  and  upon  the  other 
land  which  the  plaintiff  has  on  the  west  side  of  the  road,  appears  to 
be  stacked.  These  are  the  material  facts  of  the  case,  and  the  question 
is,  whether  the  strip  of  land  in  the  middle  of  the  six-acre  field  ought 
to  be  considered  as  part  of  the  plaintiff's  house.  Kow,  I  take  the  law 
on  that  point  to  be  that  by  the  description  of  a  '  house,'  what  Is  neces- 
sary for  the  convenient  occupation  of  the  house  will  pass.  But  what 
is  contended  here  is,  that  not  only  what  is  necessary  for  the  convenient 
occupation  of  the  house  passes,  but  that  what  is  subsidiary  to  or 
necessary  for  the  convenience  of  the  occupant  of  the  house  will  also 
pass.  The  argument  is  this.  The  occupier  and  owner  of  this  house, 
namely,  the  plaintiff,  keeps  five  horses  and  four  or  more  cows.  Hay 
must  be  had  for  the  horses,  pasture  must  be  found  for  the  cows; 
therefore  the  land  producing  the  hay,  and  affording  the  pasture,  is 
necessary  for  the  use  and  occupation  of  the  house,  and  that  land  is 
in  law  to  be  considered  as  part  of  the  house.  Speaking  with  all  possi- 
ble respect  to  the  argument,  which  has  been  extremely  able  and 
exhaustive  upon  the  subject,  that  argument  is  altogether  founded, 
in  my  judgment,  upon  a  fallacy.  The  horses  and  cows  are  not  neces- 
sary for  the  use  and  enjoyment  of  the  house.  They  are  necessary,  if 
necessary  at  all,  for  the  personal  use  and  enjoyment  of  the  person  by 
whom  the  house  is  occupied.  The  plaintiff  in  this  suit  is  a  highly 
respectable  gentleman  of  considerable  fortune.  He  lives  in  this 
house,  he  thinks  it  right  to  keep  five  horses  and  four  or  five  cows,  and 
he  has  a  large  family.  Supposing  he  let  this  house,  and  supposing  the 
person  who  came  into  the  house  thought,  'Well,  instead  of  keeping 
these  four  or  five  cows  and  five  horses,  I  will  job  the  horses  which  I 
require,  and  the  job-master  shall  feed  the  horses,  and  I  will  buy  the  milk 
necessary  for  my  family,  instead  of  keeping  the  cows  for  the  purpose  of 
producing  it, '  could  it  be  said  that  this  land  in  that  point  of  view  would 
be  part  of  the  house?  Can  the  law  be  that  the 'question  of  what  will  pass 
by  the  description  of  the  house  is  to  depend,  not  upon  what  is  necessary 
for  the  convenient  use  and  occupation  of  the  house  by  whoever  may  chance 
to  occupy  it,  but  upon  what  will  be  necessary  for  the  personal  con- 
vtfiience  and  enjoyment  of  a  gentleman  of  fortune  if  he  takes  the 
house,  or  a  gentleman  without  fortune  if  he  chooses  to  become  the  ten- 
ant.    The  mode  of  testing  the  question  is  this :  Supposing  the  plaintiff 
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Mr.  Steele,  were  to  grant  a  lease  of  this  bouse  without  any  expression 
except  '  I  grant '  or  *  1  agree  to  grant  a  lease  of  my  house/  I  think  he 
would  be  greatly  surprised  if  the  person  to  whom  he  agreed  to  grant 
the  lease  of  that  house  claimed  these  six  acres  of  land^  and  claimed  all 
the  property  which  lies  on  the  east  side  of  the  road  as  a  part  of  that 
house  which  be  agreed  to  let.  I  cannot  conceive  that  any  doubt  can 
be  entertained  upon  the  question  that,  if  a  lease  were  granted  of  this 
house  qua  bouse,  no  part  of  the  land  which  is  to  be  taken  by  the  rail- 
way of  the  six-acre  field  of  which  that  land  forms  part,  could  be  con- 
sidered as  passing  with  the  house.  As  I  said  before,  it  is,  in  my  opin- 
ioDy  impossible  to  hold  that  the  law  is  in  this  position,  that  what 
shall  pass  by  the  description  of  a  house  shall  depend  upon  the  personal 
wants  of  the  owner  or  occupier  of  the  house." 

A  still  narrower  question,  perhaps,  arose  in  the  case  of  Kerford  v. 
Seacomhej  Hoylake,  and  Deeside  Railway  Co.  (1888),  57  L.  J.  Ch.  270, 
58  L.  T.  445,  36  W.  R.  431,  decided  by  Kekewich,  J.  a  Judge  hav- 
ing special  experience  in  cases  of  this  class),  in  favour  of  the  railway 
company.  The  plaintiff,  who  was  the  owner  of  a  residence  on  one  side 
of  a  private  road  forming  the  access  to  a  series  of  residences,  purchased 
a  plot  of  land  on  the  other  side  of  this  road  on  which  he  built  a  coach- 
house, two  cottages  for  his  groom  and  gardener,  peach-houses  and  con- 
servatories, and  laid  out  the  remainder  of  this  plot  of  land,  amounting 
to  about  three-quarters  of  an  acre,  as  a  kitchen- garden.  The  learned 
Judge  applied  the  criterion  adopted  in  the  judgment  of  Lord  Justice 
Turner  in  the  case  of  Grosvenar  (Lord)  v.  Hampstead  Junction  Rail- 
way Co.y  and  substantially  repeated  by  the  same  authority  in  his  judg- 
ment in  Steele  v.  Midland  Railway  Co.,  namely  '^what  would  pass  by 
the  word  *  house/ ''  Applying  this  criterion,  he  considered  that  the 
parcel  on  the  other  side  of  the  road  was  not  part  of  the  house.  The 
Judgment  and  arguments  as  reported  in  the  Law  Journal  (57  L.  J.  Ch. 
270)  is  valuable  as  containing  an  exhaustive  review  of  the  cases  upon 
the  92nd  section  of  the  Lands  Clauses  Consolidation  Act,  1845. 

AMERICAN  NOTES. 

Statutes  prohibiting  the  taking  by  eminent  domain  of  certain  classes  of 
buildings  or  enclosures,  or  limiting  in  various  ways  the  poWer  to  condemn 
such  property,  are  common  in  the  United  States.  Cases  on  the  construction  of 
such  statutes  are  collected  in  Lewis  on  Eminent  Domain,  ss.  281-283 ;  Ran- 
dolph on  Eminent  Domain,  ss.  94-96  :  Mills  on  Eminent  Domain,  ss.  120- 
121;  10  Am.  &  Eng.  Encycl.  of  Law,  2nd  ed.  1099-1100. 

In  Swift  {f  Given" s  Appeal^  HI  Pennsylvania  State,  516,  the  question  was  as 
to  the  construction  of  a  statute  providing  that  a  corporation,  engaged  in  lay- 
ing out  a  railroad,  should  not  select  a  route  running  through  *<any  dwelling- 
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house  in  the  occupancy  of  the  owner  or  owners  thereof,  without  his,  her,  or 
their  consent."  It  was  held  that  the  term  *<  dwelling-house "  necessarily 
Included  some  of  the  yard  or  curtilage  connected  therewith,  not  definite  in 
amount,  but  to  be  determined  in  each  case  by  a  consideration  of  what  is 
necessary  for  a  reasonable  and  proper  enjoyment  of  the  house  as  a  residence 
in  view  of  its  location  and  sun-oundings. 

In  Damon* s  Appeal^  119  Pennsylvania  State,  287,  the  Court  said  that  so 
much  of  the  curtilage  as  is  necessary  to  the  enjoyment  of  the  dwelling-house 
is  to  be  protected,  but  not  such  part  as  may  be  merely  desirable  or  convenient, 
depending  upon  the  will  of  the  owner.  See  also  Lyle  v.  McKeesparij  (fc.  R. 
Co.j  131  Pennsylvania  State,  437  But  in  Wells  y.  Somerset  ff  Kennebec  /?.  Co., 
47  Maine,  345,  the  word  '*  dwelling-house  "  in  a  similar  statute  was  held  to 
include  no  part  of  the  garden,  orchard,  or  curtilage. 

A  biUiard  saloon,  attached  to  a  hotel  and  used  in  connection  therewith,  has 
been  held  to  be  part  of  a  dwelling-house.''  State  v.  Troth,  36  New  Jersey 
Law,  422. 

In  order  to  be  exempt  from  condemnation  by  virtue  of  laws  of  this  nature, 
the  dwelling-house  must  have  been  erected  in  good  faith  and  not  merely  as  a 
subterfuge  to  save  the  land.  A  building  moved  and  placed  upon  the  route  of 
a  contemplated  road,  after  application  for  the  establishment  of  the  way  had 
been  made  and  notice  given,  is  not  protected.  Carris  v.  Commissioners  of 
Highways  of  Waterloo,  2  Hill  (N.  Y.),  443.  See  also  Alabama  Great  Southern 
R.  R,  V.  GUbert,  71  Georgia,  591 ;  BaUou  v.  Elder,  95  Iowa,  693. 

Where  a  statute  provided  that  ^  no  quarry  shall  be  condemned  within  two 
hundred  yards  of  any  dwelling-house,  it  was  held  that  a  shanty  put  up  and 
occupied  for  the  sole  purpose  of  preventing  the  condemnation  of  a  stone 
quarry,  and  not  in  good  faith  for  a  dwelling-house,  will  not  entitle  the  owner 
to  exemption.  Morris  v.  SchallsviUe  Branch  oj  the  Winchester  Red  River  T. 
P.  R,  Co.,  4  Bush  (Ky.),  448. 

So  where  a  statute  exempted  a  dwelling-house  in  the  occupancy  of  the 
owner,  it  was  held  that,  after  the  line  of  a  railroad  had  been  surveyed  and 
located  so  as  to  cut  through  a  dwelling-house  in  the  occupancy  of  a  tenant, 
and  the  survey  and  location  had  been  approved  by  the  dii^ectors  of  the  com- 
pany, the  owner  of  the  house  could  not  prevent  the  company  from  taking  the 
house  by  removing  the  tenant  and  occupying  the  house  himself,  merely  for 
the  purpose  of  preventing  its  condemnation.  Hagner  v.  Penn.  Schuylkill 
Valley  R,  Co.,  154  Pennsylvania  State,  475. 

Where  the  statutes  prohibit  the  taking  of  a  **  garden,'*  the  term  does  not 
include  land  enclosed  with  a  garden,  but  not  used  for  garden  purposes. 
People  V.  Commissioners  of  Highways  oJ  Greenburgh,  57  New  York,  549 ;  People 
V.  Horton,  8  Hun  (N.  Y.),  357. 

The  term  "  orchard  **  protects  the  trees  and  the  ground  they  overhang,  and 
as  much  more  as  is  reasonably  necessary  for  their  cultivation  and  enjoyment 
Seymour  v.  State,  19  Wisconsin,  240.  A  wild  plum  tree  about  three  feet 
high,  a  Cottonwood  tree,  a  small  grapevine,  a  wild  currant  bush,  and  a  few 
small  rose  bushes,  do  not  constitute  an  orchard.  Ballou  v.  Elder ^  95  Iowa, 
693.    A  field  once  used  as  an  orchard,  but  in  which  most  of  the  trees  are 
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dead  and  none  bear  fruity  is  not  entitled  to  protection  under  a  statute  for- 
bidding the  opening  of  a  road  through  an  orchard.  Wilson  t.  Creekmore,  27 
Southwestern  Reporter,  809  (Ky.  1894).  It  does  not  follow  that  an  entire 
field  is  an  orchard,  because  there  are  fruit-trees  in  some  part  of  it.  People  v. 
Judges  of  Dutchess  Gounty,  23  Wendell  (N.  Y.),  360. 


Section  IV.  —  Questions  of  Trespass. 

No.  81.  — FENWICK  v.  EAST  LONDON  KAILWAY 
COMPANY. 

(1875.) 

RULE. 

To  justify  the  exercise  of  powers  under  the  16th  section 
or  32n(i  section  of  the  Railways  Clauses  Consolidation  Act, 
1845,  the  Act  must  be  shown  to  be  "  necessary "  for  the 
purposes  of  those  sections. 

Fenwiok  y.  East  London  Bailway  Company. 

L.  R.  20  Eq.  544-552  (a.  c.  44  L.  J.  Ch.  602 ,  23  W.  R.  901). 

RaUuxiy   Company.  —  Nuisance.  —  Mortar-Mill.  —  Injunction.  —  22atZ-  [544] 
ways  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  20),  ss.  16,  32. 

The  words  **  purposes  aforesaid,*'  in  sect  32  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  refer  only  to  the  purposes  mentioned  in  that  section.  The 
remedy  against  the  company  in  such  cases  may  be  by  suit  for  injunction  as 
well  as  by  action  for  damages.  An  act  is  not  *^  necessary  "  within  the  16th 
section  of  the  said  Act,  merely  because  it  enables  the  company  to  execute  their 
works  more  economically. 

Where  a  railway  company  for  the  construction  of  their  works  erected  a 
mortaivmill  on  part  of  their  land  close  to  the  place  of  business  of  the  plaintiff, 
who  complained  of  the  injury  and  annoyance  occasioned  by  the  noise  and 
vibration :  — 

Held,  that  the  mortar-mill  was  not  necessary  for  the  construction  of  the 
line,  and  an  injunction  granted  accordingly. 

The  plaintiffs  carried  on  business  as  linendrapers  in  White- 
chapel.  The  defendants  were  constructing  their  line  of  railway 
at  the  rear  and  in  the  immediate  neighbourhood  of  the  plaintiffs' 
premises,  and  had  taken  for  the  purposes  of  their  railway  a  plot 
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of  land  adjoining  the  plaintiffs*  shop  and  premises  in  the  rear  of 

the  shop. 
[*  545]  *  In  January,  1875,  the  defendants,  who  had  previously 
excavated  to  a  considerable  depth  for  the  purposes  of  their 
railway,  erected  a  steam-engine  and  pump  on  the  part  of  the  land 
which  was  unexcavated.  These  were  afterwards  shifted  nearer  to 
the  plaintiffs'  shop,  causing  considerable  vibration,  and  on  the  8th 
of  June  they  began  to  construct  a  mill  for  grinding  mortar  within 
10  ft.  6  in.  from  the  east  wall  of  the  plaintiffs'  shop,  and  soon  after 
commenced  working  it 

The  bill  alleged  that  the  vibration  and  noise  occasioned  by  the 
mortar-mill  were  such  as  to  destroy  the  comfort  of  the  plaintiffs, 
and  of  the  occupiers  of  the  premises,  and  of  the  customers ;  that 
their  manager  and  his  wife,  who  resided  in  the  house,  were  unable 
to  sleep  when  the  mortar-mill  was  going,  and  that  the  plaintiffs* 
business  would  be  most  seriously  injured  unless  the  mill  was 
removed  or  the  working  thereof  stopped. 

The  bill  prayed  that  the  defendants,  their  contractors,  servants, 
workmen,  and  agents  might  be  restrained  from  working  the  mor- 
tar-mill, steam-engine,  and  pump,  so  as  to  be  a  nuisance  or  injury 
to  the  plaintiffs;  and,  secondly,  that  the  defendants  might  be 
ordered  to  pay  to  the  plaintiffs,  in  addition  to  or  in  substitution 
for  the  relief  before  prayed,  such  damages  as  the  Court  might 
think  fit  to  award. 

The  plaintiffs  now  moved  for  an  injunction  in  the  terms  of  the 
prayer  of  the  bill,  and  afl&davits  were  filed  on  their  behalf  which 
the  defendants  had  not  an  opportunity  of  answering.  The  nui- 
sance complained  of  mainly  related  to  the  mortar-mill. 

Mr.  Chitty,  Q.  C,  and  Mr.  L.  Field,  for  the  plaintiffs,  in  support 
of  the  motion,  referred  to  Hammersmith  and  City  Railway  Com- 
pany V.  Brand,  L  R  4  H.  L.  171  (1  E.  C.  623). 

Mr.  Fooks,  Q.  C,  and  Mr.  C.  Browne,  for  the  defendants :  — > 

This  is  not  a  case  in  which  the  railway  company  can  be  re- 
strained by  injunction.  By  sect.  32  of  the  Railways  Clauses  Act, 
1845,  railway  companies  are  empowered  to  take  and  occupy  land 
so  long  as  may  be  necessary  for  the  construction  of  the  railway  or 
of  the  accommodation  works,  and  to  use  the  same  for  the 
[*  546]  various  *  purposes  therein  mentioned,  and  it  provides  that 
in  exercise  of  the  powers  thereby  given  it  shall  be  lawful 
for  the  company  to  deposit  and  also  to  manufacture  and  work  up 
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upon  such  lands,  materials  of  every  kind  used  for  constructing  the 
railway,  .  .  .  and  "for  the  purposes  aforesaid"  to  erect  thereon 
workshops,  sheds,  and  other  buildings  of  a  temporary  nature. 

Under  this  section,  coupled  with  the  16th  section,  I  submit 
that  the  company  is  entitled  to  erect  and  to  work  their  mortar-mill, 
which  is  a  building  of  a  temporary  nature  necessary  for  the  rail- 
way works.  The  words  "for  the  purposes  aforesaid"  cannot  be 
limited  to  the  specific  purposes  mentioned  in  the  32nd  section,  but 
must  be  taken  to  include  other  purposes  previously  mentioned  in 
the  Act. 

Besides,  in  the  32nd  section,  the  company  is  protected,  so  far  as 
the  present  proceeding  is  concerned,  by  the  words  "provided 
always  that  nothing  in  this  Act  contained  shall  exempt  the  com- 
pany from  an  action  for  nuisance  or  other  injury,"  —  for  those 
words  limit  the  remedy  of  the  aggrieved  party  to  an  action  at  law, 
and  an  action  for  a  nuisance  could  not,  at  the  time  when  this  Act 
was  passed,  have  an  injunction  combined  with  it. 

Turning  to  the  16th  section,  we  find  words  which  completely 
cover  the  present  case,  for  the  railway  company  is  thereby  em- 
powered to  "erect  such  houses,  warehouses,  offices,  and  other 
buildings,  yards,  stations,  wharfs,  engines,  machinery,  apparatus, 
and  other  works  and  conveniences  as  they  think  proper."  Now, 
taking  the  words  "  for  the  purposes  aforesaid  "  in  the  32nd  section 
as  including  these  powers  conferred  by  the  16th,  the  defendants 
are  clearly  authorised  by  the  Legislature  to  erect  the  mortar-mill 
complained  of.  They  are  also  empowered  to  do  all  other  acts 
necessary  for  making,  maintaining,  altering,  or  repairing,  and 
using  the  railway."  The  making  of  mortar  for  which  this  mill  is 
worked  is  deemed  by  the  company  necessary  for  the  works  of  the 
railway. 

The  nuisance,  if  any,  in  this  case  is  only  temporary ;  there  is  no 
structural  injury  to  the  plaintiffs'  house ;  there  is  nothing  of  the 
nature  of  the  damage  contemplated  in  sect.  68  of  the  Lands 
Clauses  Act,  so  as  to  entitle  the  plaintiffs  to  compensation. 

Mr.  Chitty,  in  reply. 

*  Sir  G.  Jessel,  M.  E.  :  —  [*  547] 

The  point  1  am  going  to  decide  is  merely  one  of  law. 
I  have  only  had  the  affidavits  read  for  the  purpose  of  seeing  if  it 
was  a  case  not  for  an  ex  parte  injunction,  but  for  an  interim  order, 
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of  land  adjoining  the  plaintiffs*  shop  and  premises  in  the  rear  of 

the  shop. 
[*  545]  *  In  January,  1875,  the  defendants,  who  had  previously 
excavated  to  a  considerable  depth  for  the  purposes  of  their 
railway,  erected  a  steam-engine  and  pump  on  the  part  of  the  land 
which  was  unexcavated.  These  were  afterwards  shifted  nearer  to 
the  plaintiffs*  shop,  causing  considerable  vibration,  and  on  the  8th 
of  June  they  began  to  construct  a  mill  for  grinding  mortar  within 
10  ft.  6  in.  from  the  east  wall  of  the  plaintiffs*  shop,  and  soon  after 
commenced  working  it. 

The  bill  alleged  that  the  vibration  and  noise  occasioned  by  the 
mortar-mill  were  such  as  to  destroy  the  comfort  of  the  plaintiffs, 
and  of  the  occupiers  of  the  premises,  and  of  the  customers ;  that 
their  manager  and  his  wife,  who  resided  in  the  house,  were  unable 
to  sleep  when  the  mortar-mill  was  going,  and  that  the  plaintiffs' 
business  would  be  most  seriously  injured  unless  the  mill  was 
removed  or  the  working  thereof  stopped. 

The  bill  prayed  that  the  defendants,  their  contractors,  servants, 
workmen,  and  agents  might  be  restrained  from  working  the  mor- 
tar-mill, steam-engine,  and  pump,  so  as  to  be  a  nuisance  or  injury 
to  the  plaintiffs;  and,  secondly,  that  the  defendants  might  be 
ordered  to  pay  to  the  plaintiffs,  in  addition  to  or  in  substitution 
for  the  relief  before  prayed,  such  damages  as  the  Court  might 
think  fit  to  award. 

The  plaintiffs  now  moved  for  an  injunction  in  the  terms  of  the 
prayer  of  the  bill,  and  affidavits  were  filed  on  their  behalf  which 
the  defendants  had  not  an  opportunity  of  answering.  The  nui- 
sance complained  of  mainly  related  to  the  mortar-milL 

Mr.  Chitty,  Q.  C,  and  Mr.  L  Field,  for  the  plaintiffs,  in  support 
of  the  motion,  referred  to  Hamrrursmith  and  City  Railway  Com- 
pany V.  Brand,  L  R  4  H.  L.  171  (1  R.  C.  623). 

Mr.  Fooks,  Q.  C,  and  Mr.  C.  Browne,  for  the  defendants :  — 

This  is  not  a  case  in  which  the  railway  company  can  be  re- 
strained by  injunction.  By  sect.  32  of  the  Railways  Clauses  Act, 
1845,  railway  companies  are  empowered  to  take  and  occupy  land 
so  long  as  may  be  necessary  for  the  construction  of  the  railway  or 
of  the  accommodation  works,  and  to  use  the  same  for  the 
[*  546]  various  *  purposes  therein  mentioned,  and  it  provides  that 
in  exercise  of  the  powers  thereby  given  it  shall  be  lawful 
for  the  company  to  deposit  and  also  to  manufacture  and  work  up 
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upon  such  lands,  materials  of  every  kind  used  for  constructing  the 
railway,  .  .  .  and  "for  the  purposes  aforesaid"  to  erect  thereon 
workshops,  sheds,  and  other  buildings  of  a  temporary  nature. 

Under  this  section,  coupled  with  the  16th  section,  I  submit 
that  the  company  is  entitled  to  erect  and  to  work  their  mortar-mill, 
which  is  a  building  of  a  temporary  nature  necessary  for  the  rail- 
way works.  The  words  "for  the  purposes  aforesaid**  cannot  be 
limited  to  the  specific  purposes  mentioned  in  the  32nd  section,  but 
must  be  taken  to  include  other  purposes  previously  mentioned  in 
the  Act. 

Besides,  in  the  32nd  section,  the  company  is  protected,  so  far  as 
the  present  proceeding  is  concerned,  by  the  words  "provided 
always  that  nothing  in  this  Act  contained  shall  exempt  the  com- 
pany from  an  action  for  nuisance  or  other  injury,"  —  for  those 
words  limit  the  remedy  of  the  aggrieved  party  to  an  action  at  law, 
and  an  action  for  a  nuisance  could  not,  at  the  time  when  this  Act 
was  passed,  have  an  injunction  combined  with  it. 

Turning  to  the  16th  section,  we  find  words  which  completely 
cover  the  present  case,  for  the  railway  company  is  thereby  em- 
powered to  "erect  such  houses,  warehouses,  offices,  and  other 
buildings,  yards,  stations,  wharfs,  engines,  machinery,  apparatus, 
and  other  works  and  conveniences  as  they  think  proper.'*  Now, 
taking  the  words  "  for  the  purposes  aforesaid  "  in  the  32nd  section 
as  including  these  powers  conferred  by  the  16th,  the  defendants 
are  clearly  authorised  by  the  Legislature  to  erect  the  mortar-mill 
complained  of.  They  are  also  empowered  to  do  all  other  acts 
necessary  for  making,  maintaining,  altering,  or  repairing,  and 
using  the  railway.*'  The  making  of  mortar  for  which  this  mill  is 
worked  is  deemed  by  the  company  necessary  for  the  works  of  the 
railway. 

The  nuisance,  if  any,  in  this  case  is  only  temporary ;  there  is  no 
structural  injury  to  the  plaintiffs'  house ;  there  is  nothing  of  the 
nature  of  the  damage  contemplated  in  sect.  68  of  the  Lands 
Clauses  Act,  so  as  to  entitle  the  plaintiffs  to  compensation. 

Mr.  Chitty,  in  reply. 

•  Sir  G.  Jessel,  M.  E.  :  —  [*  547J 

The  point  1  am  going  to  decide  is  merely  one  of  law. 
I  have  only  had  the  affidavits  read  for  the  purpose  of  seeing  if  it 
was  a  case  not  for  an  ex  parte  injunction,  but  for  an  interim  order, 
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where  the  other  side  is  served  with  notice  and  has  not  had  an 
opportunity  of  answering  the  affidavits.  I  am  clearly  of  opinion 
on  the  facts  that,  supposing  the  plaintiffs  are  right  as  to  the  law, 
it  is  a  case  for  that  kiad  of  injunction  which  is  not  strictly  an  ex 
parte  injunction  but  which  is  very  much  like  it  They  give 
notice  to  the  other  side,  they  have  not  had  time  to  answer,  and 
therefore  I  shall  give  them  an  injunction,  subject  to  what  I 
am  goiQg  to  say,  on  the  usual  terms  of  an  undertaking  in  damages, 
to  restrain  the  working  of  this  mortar-mill  until  the  next  motion 
day. 

Mr.  Fooks  raises  a  point  of  law  which  is  an  extremely  important 
one,  and  which,  if  I  had  been  less  familiar  with  the  railway  law 
than  I  am,  I  should  have  taken  more  time  to  consider,  and  heard 
more  argument  upon ;  but  having  entertained  for  very  many  years 
past  certain  views  as  to  the  construction  of  these  sections,  which 
I  have  acted  upon  in  practice,  I  do  not  think  it  necessary  either 
to  hear  further  argument  or  to  take  time  to  consider. 

The  first  point  raised  was  that  under  the  32nd  section  of  the 
Railways  Clauses  Act,  the  defendants,  the  railway  company,  having 
erected  this  mortar-mill  (I  may  confine  my  attention  to  that)  for 
the  purpose  of  making  mortar  to  be  used  in  the  construction  of 
their  railway,  were  entitled  to  continue  the  working  of  that  mor- 
tar^mill,  notwithstanding  any  injury  that  might  thereby  be  in- 
tlicUnl  on  the  plaintiffs. 

As  I  read  the  32nd  section,  that  is  not  the  true  construction  of 
it  Tho  solution  empowers  the  company  to  take  lands  for  what  are 
^nu^rally  called  temporary  purposes,  and  to  use  the  same  for  the 
folUnvin^  purposes :  "  For  the  purpose  of  taking  earth  or  soil  by 
»iiUMMUtiugs  therefrom ;  for  the  purpose  of  depositing  spoil  there- 
ini  J  fv*r  the  purpose  of  obtaining  materials  therefrom  for  the  con- 
struct ivm  or  repair  of  the  railway,  or  such  accommodation  works 
ti.H  «(\nv5uud,  or  for  the  purpose  of  forming  roads  thereon."  Not 
ouo  of  tho  purposes  there  mentioned  is  making  mortar;  conse- 
uuoutly  Uxat  is  not  within  the  purposes  or  in  the  exercise  of  the 
powers  aforesaid.  The  section  then  provides  that  it  shall 
I*  r^v'^l  be  *  lawful  for  the  company  to  do  various  things  upon 
8\ioh  lands,  such  as  depositing  and  manufacturing  mA" 
i\M\<\U  U!»od  iu  constructing  the  railway,  and  digging  clay,  stone, 
k'Vi^voK  v^r  ita«d»  "and  for  the  purposes  aforesaid  to  erect  thereon 
w\»rk»lu»lK^  sheds,  and  other  buildings  of  a  temporary  nature; 
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provided  always,  that  nothing  in  this  Act  contained  shall  exempt 
the  company  from  an  action  for  nuisance  or  other  injury." 

Mr.  Fooks  argued  that  "  the  purposes  aforesaid  "  did  not  mean 
the  purposes  specifically  mentioned  in  that  section,  but  any  other 
purposes  mentioned  in  the  Act,  including  the  powers  given  by  the 
16th  section. 

First  of  all,  I  do  not  agree  with  him  as  regards  grammar,  be- 
cause there  are  all  sorts  of  intervening  powers,  as  to  which  it  is 
quite  plain  there  are  other  limitations,  and  I  think  that  these 
words  refer  to  the  purposes  mentioned  in  the  section,  and  not  to 
those  in  preceding  sections  at  all.  As  regards  the  16th  section 
there  is  an  express  limitation  of  those  powers  of  a  totally  different 
character,  as  I  shall  have  occasion  to  show  presently.  Therefore  I 
am  of  opinion  that  *'  the  purposes  aforesaid  "  mean  the  purposes 
mentioned  in  the  32nd  section,  and  no  other. 

That,  of  course,  would  decide  the  question,  but  I  think  there  is 
another  observation  to  be  made.  The  limitation  is  that "  nothing  in 
this  Act  contained  shall  exempt  the  company  from  an  action  for 
nuisance ; "  and  Mr.  Fooks  argued  that,  even  as  regards  the  powers 
to  which  the  section  related,  the  limitation  showed  that,  though 
you  might  bring  an  action  for  nuisance,  you  could  not  have  any 
other  remedy.  I  decline  to  take  so  limited  a  view.  "  Action  for 
nuisance "  means  the  legal  remedy  for  nuisance.  In  my  opinion 
the  word  "  action  "  there  used,  is  not  used  in  the  limited  sense  of 
an  action  in  a  Court  of  Common  Law,  but  it  is  used  in  the  sense 
of  any  action  a  person  may  take,  either  to  prevent  the  nuisance  or 
to  get  damages  for  the  nuisance,  such  as  an  action  for  damages. 

Then  there  is  another  point  which  is  exceedingly  technical,  but 
which  I  think  is  equally  untenable.  In  an  action  for  nuisance 
when  this  Act  was  passed  the  plaintiff  could  not  claim  a  writ  of 
injunction,  but  can  now ;  and  it  would  be  very  absurd  to  say  that 
if  an  injunction  could  now  be  obtained  in  a  Court  of  Common  Law 
because  the  company  is  not  protected  against  an  action 
for  *  nuisance,  yet  that  the  Legislature  has  prohibited  this  [*  649] 
Court,  which  is  the  original  one  for  issuing  injunctions, 
from  giving  the  same  remedy.  It  would  be  a  most  startling  con- 
clusion. I  am  of  opinion,  therefore,  that  if  Mr.  Fooks  was  right 
as  to  the  construction  of  the  first  part  of  the  32nd  section,  which 
I  think  he  is  not,  he  could  not  succeed  under  the  proviso  in  the 
second  part  of  the  section. 
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Now,  I  must  go  back  to  the  16th  section,  under  which,  if  at  all, 
the  company  can  do  what  is  complained  of.  The  16th  section 
is  in  terms  a  very  wide  section,  and  was  intended  to  be  wide.  It 
allows  the  company,  among  other  things,  to  "erect  and  construct 
such  houses,  macliinery,  apparatus,  and  other  works  and  conven- 
iences as  they  think  proper."  There  is  no  limit  as  to  their 
erection.  But  there  is  a  limit  to  the  user;  "they  may  do  all 
other  acts  necessary  for  making,  maintaining,  altering,  or  repair- 
ing and  using  the  railway"  —  that  is  the  user —  "provided  always 
that  in  the  exercise  of  the  powers  by  this  or  the  special  Act 
granted,  the  company  shall  do  as  little  damage  as  can  be,  and 
shall  make  full  satisfaction,  in  manner  herein  and  in  the  special 
Act,  and  any  Acts  incorporated  therewith,  provided,  to  all  parties 
interested  for  all  damage  by  them  sustained  by  reason  of  the  exer- 
cise of  such  powers." 

There  is,  therefore,  a  double  limitation.  They  can  only  use  the 
buildings  and  works  referred  to  for  purposes  necessary,  and  they 
must  do  "  as  little  damage  as  can  be." 

The  first  question  is,  what  do  the  words  "  do  as  little  damage  as 
can  be  "  mean  ?  It  is  settled  that  "  to  do  as  little  damage  as  can 
be  "  does  not  mean  make  the  works  without  any  damage,  but  refers 
to  the  mode  of  constructing  and  using  those  works.  Upon  that 
point  there  is  the  authority  of  Reg,  v.  East  and  West  India  Docks 
Company,  2  £.  &  B.  474,  where  Lord  Campbell  says ;  "  I  ought 
to  have  said  that  I  do  not  think'  the  prosecutors  can  avail  them- 
selves of  the  proviso  in  the  8  &  9  Vict.  c.  20,  s.  16,  that  in 
exercise  of  their  powers  '  the  company  shall  do  as  little  damage  as 
can  be,  and  shall  make  full  satisfaction.'  I  think  that  section 
does  not  apply  to  what  is  to  be  done  in  the  execution  of  their 
powers,  but  to  the  manner  of  doing  it."  So  that  the  defendants 
could  not  succeed  on  the  ground  that  they  might  erect  their 
mortar-mill  in  some  other  part  of  the  field  or  place,  and  thereby 

it  would  cause  more  damage. 
[*  550]  *  Then  the  question  is,  whether  the  limitation  as  to  its 
being  necessary  applies,  and  I  am  of  opinion  that  it  does. 
It  is  not  pretended  that  they  cannot  buy  mortar,  or  get  mortar  else- 
where, or  make  it  elsewhere.  On  that  point  there  is  authority  also. 
Beg.  V.  Wycombe  Railway  Company,  L.  E.  2  Q.  B.  310.  The  ques- 
tion there  was  aa  to  the  diversion  of  roads  under  the  same  section, 
and  Lord  Chief  Justice  Cockburn  says  this  (L  R  2  Q.  B.  320) : 
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"  Then  comes  the  question  whether  the  diversion  of  this  road  was 
necessary  for  the  construction  of  the  railway.  Mr.  Keane  contended 
at  first  that  it  was  necessary  for  the  construction  of  the  rail- 
way, because  it  was  incumbent  upon  the  company  to  construct 
the  railway  according  to  the  plan,  and  this  diversion  had  been 
marked  upon  the  plan."  It  was  a  very  strong  case  in  that 
way,  because  they  had  actually  marked  it  on  the  plan  before  they 
went  to  Parliament.  "He  did  not  with  much  force  press  this 
argument,  and  he  ultimately  gave  it  up.  I  am  of  opinion  that  it 
was  entitled  to  no  weight.  The  question  is,  was  the  diversion 
necessary  for  the  formation  and  construction  of  the  railway? 
Necessary  it  was,  perhaps,  in  one  sense,  looking  at  the  convenience 
of  the  company  economically,  but  by  no  means  necessary  in  any 
other  point  of  view."  This  was  exactly  the  case  of  the  mortar: 
the  company  may  buy  mortar  anywhere,  but  it  may  be  cheaper 
and  more  convenient  to  them  to  make  the  mortar  at  this  place. 
It  is  a  much  stronger  case  than  the  diversion  of  the  road.  •*  But 
we  are  not  to  look  at  the  convenience  of  the  company  alone,  but 
to  the  accommodation  and  convenience  of  those  who  have  rights  of 
property  which  are  interfered  with,  of  those  who  have  immediate 
access  to  the  road  or  who  use  it  of  necessity  in  the  ordinary  course 
of  their  business.  It  was  not  necessary  for  the  construction  of 
the  railway  that  the  road  should  have  been  permanently  diverted; 
it  might  have  been  carried  over  the  railway  or  under  it ;  it  was 
merely  less  expensive  to  the  company  to  divert  the  road  as  they 
have  done  than  to  carry  it  over  or  under  as  they  ought  to  have 
done,  and  as  required  by  the  Act  of  Parliament.  I  think  that  this 
return  is  bad.  It  alleges  that  it  was  necessary  for  the  purpose  of 
constructing  the  railway,  that  the  road  should  be  diverted,  and 
that  by  virtue  of  the  powers  of  their  Act,  and  the  Acts  incor- 
porated therewith,  they  did  permanently  divert  the  road.  The 
question  whether  that  is  true  or  not,  turns  entirely  upon 
the  *  construction  to  be  put  upon  the  term  'necessary,*  in  [*  551] 
sect.  16.  I  think  the  meaning  we  ought  to  give  to  the 
word  is,  that  it  is  only  necessary  for  the  construction  of  the  rail- 
way to  permanently  divert  the  road,  when  the  railway  cannot  be 
made  without  so  diverting  it." 

The  other  Judges  agreed.  Mr.  Justice  Lush  makes  this  observa- 
tion (L.  R.  2  Q.  B.  325) :  "  Obviously  the  sanction  of  Parliament  to 
the  diversion  of  public  streets,  roads,  and  ways  is  conditional  upon 
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its  being  necessary  for  the  purpose  of  constructing  the  railway,  and 
it  never  was  intended  to  give  to  railway  companies  power  arbitra- 
rily to  divert  rivers,  roads,  streets,  or  ways,  merely  for  the  purpose 
of  saving'  them  the  expense  of  building  bridges  over  the  railway. 
I  read  the  words  *  for  the  purpose  of  the  construction  of  the  rail- 
way '  as  importing  this ;  when  the  railway  is  to  interfere  with  a 
public  road  or  street  or  river,  so  that  the  two  cannot  be  used  to- 
gether, one  must  give  way  to  the  other,  and  then  they  have  power 
to  make  such  'diversions  or  alterations  in  the  roads,  streets,  or 
rivers  as  may  be  necessary  in  order  the  more  conveniently  to  carry 
the  same  over  or  under  or  by  the  side  of  the  railway  as  they  may 
think  proper.*  Having  power  to  divert  or  alter,  they  have  the 
choice  of  doing  it  either  by  carrying  it  over  or  under  or  by  the 
side  of  the  railway ;  but  that  is  only  conditional  on  its  being 
necessary  to  do  it  for  the  purpose  of  constructing  the  railway. 
There  is  not  a  word  in  the  section  intimating  that  they  have  this 
power  merely  in  order  that  they  may  construct  the  railway  more 
economically,  or  save  expense  to  the  company." 

On  the  principle  here  laid  down  I  have  to  be  satisfied  that  the 
railway  cannot  be  constructed  without  the  mortar  being  made  at 
this  particular  place. 

I  think  the  case  is  concluded  by  the  authorities  (I  should  have 
thought  it  would  have  been  by  good  sense  without  authority),  that 
you  cannot  damage  your  neighbour's  property  merely  for  the  pur- 
pose of  saving  yourself  a  little  money,  where  it  is  unnecessary  for 
the  construction  of  the  railway  ;  and  there  is  a  stronger  reason  in 
this  case  than  in  the  one  last  referred  to  for  holding  this  to  be  the 
true  construction,  because  Mr.  Fooks  has  pressed  on  me  that  the 
compensation  sections  do  not  apply.  It  is  a  case,  he  says,  where 
there  is  no  structural  damage,  and  you  could  not  come 
[*  552]  under  *  the  68th  section,  and  therefore,  if  he  were  right, 
they  might  do  this  injury  to  the  plaintiffs  without  giving 
them  any  compensation  at  all.  That  is  an  additional  reason  for 
holding  them  strictly  to  the  terms  of  the  Act  of  Parliament,  that 
they  must  show  that  it  is  necessary,  in  order  to  construct  their 
railway,  that  they  should  inflict  this  damage  on  the  plaintiffs.  It 
is  quite  clear  that  it  is  not,  and  I  have  no  hesitation,  so  far  as  the 
law  is  concerned,  in  making  the  order,  subject  to  the  undertaking 
as  to  damages. 
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BHOUSH  NOTES. 

In  Heg,  v.  Wycombe  Railway  Co.  referred  to  in  the  above  judgment 
(pp.  2869  287,  supra)  the  railway  company  who  had  on  their  deposited 
plans  marked  a  ** proposed  diversion  of  road,"  but  had  under  their  special 
Act  (which,  in  the  usual  way,  gave  power  to  construct  the  railway  accord- 
ing to  deposited  plans)  no  express  power  to  divert  the  road  or  to  cross  the 
road  on  a  level,  constructed  their  railway  so  as  to  cross  a  curve  of  the 
existing  road  on  a  level,  and  proposed  to  divert  the  road  so  as  to  go 
alongside  the  railway.  The  Court  granted  a  mandamus  to  compel  the 
company  (in  accordance  with  sect.  46  of  the  Bailways  Clauses  Consoli- 
dation Act,  1845)  to  carry  the  railway  over  the  road  or  the  road  over 
the  railway  by  bridges. 

Both  these  authorities  were  followed  and  approved  by  the  Court  of 
Appeal  in  Pugh  v.  Golden  Valley  Railway  Co.  (1880),  7  K  C.  474 
(15  Ch.  D.  330).  The  question,  in  this  case,  arose  from  the  attempt  of 
a  railway  company,  without  express  powers,  to  divert  the  course  of  a 
river  so  as  to  avoid  the  expense  of  making  two  bridges  across  the  arm 
of  a  bend. 

The  two  cases  last  mentioned  were  followed  by  the  Court  of  Session 
in  Scotland  in  the  case  of  Marquis' of  Breadalbane  v.  West  Highland 
Railway  Co.  (1895),  22  Kettle,  307. 

The  same  principle  is  followed  in  the  construction  and  application 
of  sect.  32  of  the  Act,  by  North,  J.,  in  Morris  v.  Tottenham  and  Forest 
Gate  Railway  Co.,  1892,  2  Ch.  47,  61  L.  J.  Ch.  215,  66  L.  T.  585,  40 
W.  R,  310,  where  the  company  proposed  to  use  the  plaintiff's  land  for 
making  a  road  over  which  they  intended  to  carry  materials  not  only 
for  the  immediately  adjoining  portion  of  the  railway,  but  also  for  parts 
of  the  railway  further  on.  North,  J.,  held  that  the  proposed  use  was 
not  justified;  not  only  on  the  ground  that  there  was  no  authority  for 
the  carrying  of  materials  to  be  used  further  on,  but  also  that  there  was 
no  proved  necessity  for  the  road  at  all. 

AMERICAN  NOTES. 

American  cases  illustrating  the  rule  that  property  can  be  taken  by  eminent 
domain  only  when  it  is  necessary  for  the  public  purpose  in  question,  are  cited 
in  the  American  Notes  to  Railways,  supra,  p.  164. 
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No.  32.  —  BYGRAVE  v.  METROPOLITAN  BOARD  OF 

WORKS. 

(c.  A.  1886.) 

RULE. 

In  order  to  obtain  possession  of  lands  for  the  purposes 
of  a  public  undertaking,  otherwise  than  in  the  ordinary 
course  on  the  completion  of  a  purchase,  the  undertakers 
must  proceed  strictly  under  the  76th  or  85th  clause  of  the 
Lands  Clauses  Consolidation  Act,  1845. 

Bygrave  v.  Metropolitan  Board  of  Works. 

32  Ch.  D.  147-153  (s.  c.  55  L  J.  Ch.  602,  54  L.  T.  889.) 

[147]  Vendor  and  Purchaser.  —  Specific  Performance.  —  Public  Undertaking,-^ 
Possemon.  — Lands  Clauses  Consolidation  Act^  1845. 

The  plaintiif,  a  lessee  of  premises  required  for  a  street  iiDprovement,  con- 
tracted to  sell  a  lease  of  the  premises  for  twenty-one  years  to  the  Metropolitan 
Board  of  Works.  The  purchasers  required  an  abatement  on  the  ground  that 
the  lease  was  found  to  be  determinable  at  the  end  of  seven  or  fourteen  years 
by  the  lessor.  The  plaintiff  claimed  specific  performance.  Pending  the  action 
the  board  applied  to  be  let  into  possession  on  payment  into  Court  of  the  whole 
purchase-money  claimed,  and  Pr arson,  J. ,  made  an  order  for  letting  them  into 
possession  on  their  paying  into  Court  that  sum  with  interest*  — 

Held,  on  appeal,  that  though  the  board  could,  by  taking  the  steps  prescribed 
by  the  Lands  Clauses  Act,  have  obtained  immediate  possession  of  the  property, 
yet  as  they  had  not  done  so,  they  were  in  the  same  position  as  any  other  pur- 
chaser who  was  defendant  to  an  action  for  specific  performance,  and  were  not 
entitled  to  have  possession  given  to  them  pending  the  action. 

Robert  Bygrave,  the  plaintiflF  in  tin's  action,  held  two  houses, 
Nos.  82  and  84,  Red  Cross  Street,  Southwark,  and  a  piece  of  land 
between  them,  under  a  lease  dated  December,  1883,  for  a  term  of 
twenty-one  years  from  the  25th  of  March,  1883,  determinable  by 
either  the  lessor  or  the  lessee  at  the  end  of  the  first  seven  or  four- 
teen years  thereof  by  six  months'  previous  notice  in  writing.  In 
June,  1884,  the  Metropolitan  Board  of  Works,  requiring  the 
premises  for  the  purpose  of  the  Metropolitan  Street  Improvements 
Act,  1877.  served  a  notice  on  the  plaintiflF  to  treat  for  his  interest 
By  an  agreement,  dated  the  24th  of  March,  1885,  the  plaintiff  con- 
tracted to  sell,  and  the  defendant  board  contracted  to  buy,  No.  82, 
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Eed  Cross  Street,  at  the  price  £325,  the  agreement  stated  that 
"  Tte  estate  and  interest  to  be  sold  by  the  vendor  is  leasehold  for 
the  residue  of  a  term  of  twenty-one  years  from  the  25th  of  March, 
1883."  On  the  15th  of  April,  1885,  a  similar  contract  was  entered 
into  between  the  plaintiff  and  defendants  for  the  sale  and  purchase 
of  the  rest  of  the  premises  comprised  in  the  lease  of  De- 
cember, 1883,  at  the  price  of  £800.  *The  contracts  did  [*148] 
not  contain  any  stipulation  as  to  letting  the  board  into 
possession  before  completion.  Abstracts  were  delivered  to,  and 
requisitions  made  on  behalf  of,  the  defendant  board.  One  objection 
taken  by  the  requisitions  was,  that  the  lease  was  determinable  at 
the  end  of  the  first  seven  or  fourteen  years  by  the  lessor.  An 
abatement  of  price  was  demanded,  and  the  board  offered  to  pay 
instead  of  £800,  £614,  and  instead  of  £325,  £125.  The  plaintiff 
claimed  specific  performance  of  the  agreements  of  the  24th  of 
March  and  the  15th  of  April,  1885,  and  payment  of  the  full  pur- 
chase-money with  interest  from  a  fixed  day.  The  defendant  board 
put  in  a  statement  of  defence  in  which  they  pleaded  that  they 
were  entitled  to  an  abatement ;  that  the  prices  ought  to  be  reduced 
to  £614  and  £125 ;  but  that  they  were  willing  that  the  proper 
abatement  should  be  determined  by  the  Court  They  had  made  no 
counter-claim.  The  board  had  purchased  and  obtained  a  convey- 
ance of  the  fee  simple  of  the  premises,  subject  to  the  plaintiff's 
lease.  The  plaintiff  had  delivered  a  reply  to  the  statement  of  de- 
fence.    The  premises  were  vacant 

This  was  a  motion  on  the  part  of  the  defendant  board  that  they 
might  be  at  liberty  to  pay  into  Court  to  the  credit  of  the  action, 
and  to  abide  the  result,  the  sums  of  £325  and  £800  claimed,  and 
upon  such  payment  being  made  that  they  should  be  let  into  posses- 
sion of  the  premises. 

The  motion  was  heard  before  Mr.  Justice  Pearson  on  the  19th 
of  February,  1886. 

Cookson,  Q.  C,  and  Methold,  for  the  defendants :  — 

The  Legislature  intended  that  a  public  body  carrying  out  a  pub- 
lic undertaking  should  obtain  possession  of  property  required  for 
the  undertaking  pending  the  settlement  of  price.  They  ought  not 
to  be  put  in  any  worse  position  because  there  is  a  contract  and  a 
dispute  on  the  contract.  The  defendants  are  willing  to  pay  the 
whole  sum  claimed,  including  interest,  into  Court,  or  to  submit  to 
any  terms  the  Court  thinks  fit 
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Oswald,  for  the  plaintiff :  — 

The  provisions  as  to  obtaining  possession  contained  in  the  S5th 
section  of  the  Lands  Clauses  Consolidation  Act  do  not  ap- 
[*  149]  ply  *  to  the  case  of  a  sale  by  agreement.  The  Court  has  no 
jurisdiction,  in  an  action  for  specific  performance,  to  make 
an  interim  order  giving  possession  pending  the  trial.  That  is  what  is 
asked  for  here.  On  the  pleadings  the  defendants,  if  they  are  right, 
would  not  be  entitled  to  specific  performance  with  an  abatement, 
since  they  have  not  put  in  any  counter-claim,  and  would  not, 
therefore,  even  at  the  hearing,  obtain  an  order  for  possession. 

Cookson,  in  reply. 

Pearson,  J. :  — 

It  is  plain  that  if  the  board  had  been  proceeding  compulsorily 
under  the  Lands  Clauses  Consolidation  Act  they  would  have  been 
entitled  to  take  possession  on  complying  with  the  terms  of  the 
85  th  section.  The  Legislature  contemplated  that  there  might  not 
Unfrequently  be  cases  in  which  such  a  board  as  this,  empowered 
to  execute  public  works,  may  require  to  take  possession  before 
they  have  agreed  as  to  price,  and  authorised  them  to  take  posses- 
sion on  giving  the  security  provided  by  the  section.  In  this  case 
there  is  an  agreement  for  sale,  and  the  board  cannot  take  advau- 
tage  of  the  85th  section.  They  cannot  enter  under  the  provision, 
which  applies  only  to  the  taking  of  land  compulsorily.  The  ques- 
tion is  whether  I  have  jurisdiction,  and  if  so,  whether  I  ought  to 
exercise  it,  to  give  possession  to  the  board.  So  far  as  I  am  aware 
there  is  no  case  like  this  in  the  books  ;  possibly  the  same  circum- 
stances  never  occurred  before,  and  that  may  be  the  reason  why  the 
point  has  never  come  before  any  Court  for  decision.  The  houses 
have  by  agreement  become  the  property  of  the  boards  and  the 
board  will  be  entitled  to  them  on  payment  of  the  purchase-money. 
But  now  there  is  a  dispute  as  to  whether  the  plaintiff  has  made 
out  a  title  to  the  whole  term  he  claimed  to  be  entitled  to ;  and 
whether  he  ought  not,  therefore,  to  accept  an  abatement*  Mr. 
Oswald  has  pointed  out  what  I  think  is  a  defect  in  the  pleadings : 
]ui  Kaid,  the  defendants  ought  not  only  to  have  pleaded  in  their 
(li'fi^nce  their  right  to  abatement,  but  also  to  have  added  a  counter- 
i'.Uxim,  and  asked  for  specific  performance  with  an  abatement.  And 
I  rather  think  he  is  right ;  and  in  order  that  there  may  be 
^*  ITiO]  no  miscarriage,  if  the  defendants  *wiah  to  add  a  counter- 
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claim  I  shall  give  them  leave  to  do  so.  And  I  shall  treat  this  as 
if  that  were  done  :  the  plaintiff  must  have  an  opportunity  of  put- 
ting in  a  defence  to  the  counter-claim  if  one  is  added. 

The  simple  question  I  have  to  consider  is  whether  I  ought,  un- 
der the  special  circumstances,  to  give  the  defendants  leave  to  enter, 
and  what  conditions  I  ought  to  impose  upon  them.  Under  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act  the  under- 
takers must  before  entry  pay  into  the  bank  either  the  amount 
claimed,  or,  if  no  amount  is  claimed,  a  sum  assessed  by  a  surveyor, 
and  also  give  a  bond.  I  am  inclined  to  think  I  ought  to  give 
possession,  and  put  the  board  under  the  same  terms  as  they  would 
be  under  if  they  wished  to  enter  under  the  Lands  Clauses  Con- 
solidation Act.  And  having  regard  to  the  provisions  of  that  Act, 
I  am  justified  in  giving  them  possession  on  payment  into  Court  of 
the  full  sum  claimed,  including  interest  I  think  there  ought  to 
be  some  time  allowed  for  giving  up  possession.  As  the  houses  are 
empty,  I  will  only  give  fourteen  days.  As  I  understand  the 
board  are  willing,  the  sum  of  £614  and  £125  may  be  paid  at  once 
to  the  plaintiff,  and  the  balance  paid  into  Court 

Oswald  declined  to  accept  part  payment  without  prejudice. 

The  plaintiff  appealed  against  this  order.  The  appeal  was 
heard  on  the  17th  of  March,  1886. 

Oswald,  for  the  appellant :  — 

The  board  could  have  obtained  possession  by  proceeding  under 
the  Lands  Clauses  Consolidation  Act,  but  they  have  not  taken  the 
steps  required  for  the  purpose.  The  Court  therefore  can  only 
deal  with  them  on  the  principles  applicable  to  any  other  case  of 
specific  performance,  and  an  interlocutory  order  putting  a  pur- 
chaser into  possession  pending  a  suit  for  specific  performance  is 
quite  unprecedented. 

Cookson,  Q.  C,  and  Methold,  cantrit :  — 

We  have  bought  up  the  landlord's  interest  The  houses,  which 
were  in  a  ruinous  condition,  have  been  pulled  down,  and 
the  *  appeal  is  not  bond  fide,  as  is  shown  by  the  correspond-  [*  151] 
ence.  [Letters  were  put  in,  written  before  the  appeal  was 
presented,  by  which  the  plaintiff  offered  the  company  possession, 
and  in  one  of  them  sent  the  key,  which  the  board  returned.]  The 
order  is  a  reasonable  and  proper  one. 

[BowBN,  L.  J.  —  My  doubt  is  as  to  the  jurisdiction  to  make  it] 
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We  do  not  strictly  come  within  sects.  76  and  85  of  the  Lands 
Clauses  Act,  as  we  have  not  acted  under  them,  but  we  say  that  the 
Court  ought  to  act  upon  them  by  analogy,  and  not  put  us  in  a 
worse  position  because  we  have  treated.  We  contend  further,  that 
,  in  a  specific  performance  suit,  if  both  parties  insist  on  completion, 
it  ought  to  be  held  to  be  within  the  power  of  the  Court  in  the  ex- 
ercise of  its  inherent  jurisdiction  to  give  possession  on  the  utmost 
amount  claimed  being  deposited 

Cotton,  L.  J. :  — 

This  is  an  appeal  by  the  plaintiff  in  an  action  for  specific  per- 
formance from  an  order  made  by  Mr.  Justice  Pearson.  The  Met- 
ropolitan Board  of  Works  having  power  to  take  compulsorily  the 
plaintiffs  leasehold  interest  in  two  houses,  did  not  resort  to  the 
compulsory  powers  of  the  Act,  but  entered  into  an  agreement  with 
the  plaintiff  for  purchase  of  his  interest  at  the  price  therein  men- 
tioned. The  agreement  described  the  estate  of  the  vendor  as  lease- 
hold for  the  residue  of  a  term  of  twenty-one  years  from  the  25th  of 
March,  1883,  not  saying  anything  about  the  term  being  determin- 
able. On  investigating  the  title  the  board  found  that  the  lease 
was  determinable  by  the  lessor  at  tike  end  of  the  first  seven  or  four- 
teen years.  They  therefore  refused  to  complete  without  abatement 
in  the  price,  and  the  plantiff  brought  this  action  to  compel  them  to 
complete  according  to  the  terms  of  the  agreement  They  moved 
before  Mr.  Justice  Pearson  that  they  might  be  let  into  possession 
on  paying  into  Court,  to  abide  the  result  of  the  action,  the  whole 
purchase-money  named  in  the  agreement  Mr.  Justice  Pearson 
gave   them  liberty  to  add   to  their  defence  a  counter-claim  for 

specific  performance  with  an  abatement,  and  made  an  order 
[*  152]  letting  them  into  possession  on  payment  *  into  Court  of 

the  whole  purchase-money  with  interest.  I  have  no 
doubt  that  the  learned  Judge  had  jurisdiction  to  give  the  leave  to 
add  a  counter-claim ;  but  was  he  right  in  making  an  order  for  let- 
ting the  defendants  into  possession  on  payment  of  money  into 
Court?  He  appears  to  have  considered  that  he  could  do  so  by 
analogy  to  the  Lands  Clauses  Act,  which  enables  a  company  to 
obtain  possession  of  lands  before  the  price  has  been  ascertained. 
The  board  might  have  acted  under  sect.  76  or  sect  85  of  the  Act, 
but  they  did  not  do  so,  and  I  am  of  opinion  that  Mr.  Justice  Pear- 
son was  in  error  in  considering  that  because  they  could  have  ob- 
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tained  possession  by  certain  proceedings  under  the  Act,  he  had 
jurisdiction  to  give  them  possession  on  interlocutory  application  in 
an  action  for  specific  performance,  when  the  requisitions  of  the 
Act  had  not  been  complied  with. 

The  plaintiffs  letters  written  before  the  appeal  was  presented 
cannot  make  the  order  valid,  but  they  show  that  the  appeal  could 
not  serve  any  useful  purpose.  In  my  opinion  therefore  the  right 
order  for  us  to  make  is  to  discharge  the  order  appealed  from,  except 
as  to  costs,  and  to  give  the  appellant  no  costs  of  the  appeal. 

BowEN,  L.  J.:  — 

I  am  of  the  same  opinion,  and  should  not  add  anything  were  we 
not  differing  from  the  Court  below.  Such  an  interference  as  this 
with  the  rights  of  an  owner  lawfully  in  possession  can,  as  it  seems 
to  me,  be  justified  only  by  some  statutory  power.  It  cannot  be 
contended  that  the  Judicature  Acts  give  any  such  power.  There 
are  powers  in  the  Lands  Clauses  Act  which  enable  a  company  to 
take  possession  in  a  summary  way,  but  those  powers  have  not  been 
resorted  to,  nor  the  conditions  imposed  by  them  complied  with,  so 
this  order  cannot  be  justified  under  them.  Mr.  Cookson  seems  to 
consider  that  the  Court  has  a  general  power  to  do  what  is  just  and 
reasonable,  but  the  Court  has  no  power  to  take  property  from  the 
owner  except  under  some  statutory  provision.  A  rightful  owner 
rightfully  in  possession  is  entitled  to  hold  the  property  till  it  is  de- 
cided in  due  form  of  law  that  some  other  person  is  entitled  to  it. 
If  the  plaintiff  in  the  present  case  is  right,  which  cannot 
be  *  decided  till  the  hearing,  he  would  in  the  meantime  [*  153] 
under  this  order  have,  instead  of  the  possession  to  which 
he  is  entitled,  a  claim  to  a  sum  of  money  which  he  must  prosecute 
the  suit  to  get 

Fey,  L.J.:  — 

The  respondents  rest  their  case  on  two  grounds:  —  First,  on 
analogy  to  the  powers  of  the  Lands  Clauses  Act.  .  But  persons 
who  claim  the  benefit  of  those  extraordinary  powers  must  follow 
them  strictly,  and  the  respondents  have  not  complied  with  their 
conditions.  Secondly,  it  is  urged  that,  treating  the  case  as  one 
of  contract,  the  order  is  right.  Now  the  contract  does  not  provide 
for  possession  before  completion,  but  the  order  under  appeal  gives 
possession  before  completion.  I  think  that  the  Court  has  no  juris- 
diction to  modify  a  contract  in  this  way,  and  the  order  therefore  can- 
not stand,  but  I  agree  with  Lord  Justice  Cotton  as  to  the  costs. 
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No.  33.  — CALEDONIAN  RAILWAY  COMPANY  v.  COLT. 

(H.  L.  1860.) 

RULE. 

Where,  in  the  execution  of  railway  or  other  public 
works  under  statutory  authority,  an  injury  is  done  by  an 
act  in  excess  of  the  statutory  powers,  or  in  contravention 
of  the  statutory  conditions,  the  party  injured  is  entitled  to 
the  ordinary  legal  remedies,  without  being  bound  to  pro- 
ceed for  compensation  under  the  statutes.  But  he  is  not 
entitled  to  recover  damages  which,  on  the  ordinary  prin- 
ciples of  law,  would  be  considered  too  remote. 

Caledonian  Railway  Company  (appellants)  v.  Colt  (respondent). 

1  Paterson  (Sc.  App.)  977-984  (8.  c.  3  Macqaeen,  833;  32  Sc.  Jar.  707). 

[Reprinted  here  by  permiBsion  of  Mesen.  Wm.  Green  &  Sena,  proprietors  of  the  oop7« 
righu.j 

[977]  Railwayn  Clau$es  Act.  —  Jurisdiction.  —  Damage  too  Remote.  —  Penalty.-^ 

Action  for  Relief. 

C.  was  owner  of  a  clay  field,  to  which  he  had  a  private  railway,  and  the 
Caledonian  Railway  Co.,  under  their  Act,  having  interfered  with  it,  were  bound 
by  the  Railways  Clauses  Act,  to  make  a  substituted  road  under  a  penalty  of 
£'iO  per  day,  besides  in  the  end  restoring  the  private  railway  to  its  former 
state.  C.  agreed  with  M.  to  let  to  M.  the  clay  field,  and  reciting  the  obliga- 
tion of  the  Caledonian  Railway  Co.,  engaged  to  make  the  substituted  road 
himself,  if  the  company  failed  to  do  so. 

Held  (affirming  judgment),  that  C.  could  maintain  an  action  against  the 
company  for  failure  to  make  the  substituted  road,  though  a  penalty  was  also 
incurred. 

Held  (reversing  judgment),  that  C.  could  not  recover  from  the  company  by 
way  of  relief  the  damages  which  he  had  to  pay  to  M.  for  breach  of  his  agree- 
ment with  M.,  for  this  was  not  the  natural  consequence  of  the  company's 
failure. 

In  the  year  1845  the  defenders  obtained  their  Act  of  Corporation, 
by  which  they  were  authorised  to  make  the  Castlecarry  Branch 
from  the  Monkland  and  Kirkintilloch  Railway  to  the  Scottish 
(Jeutral  Railway.    The  Castlecarry  branch  passed  through  the  pur- 


B.  0.  VOL.  XXIL]      sect.  IV.  —  QUESTIONS  OF  TBESPASS.  297 

Vo.  8S.  —  ddadoniaa  By.  Co.  t.  Cdt,  1  Pftt  (8e.  App.)  977,  078. 

8uer's  estate  of  Gartsherrie,  and  crossed  a  branch  railway 
belonging  to  him,  connecting  his  fire  clay  field  at  *  Castles-  [*  978] 
pails  with  the  Monkland  and  Kirkintilloch  Railway.  l?he 
parties  having  disagreed  as  to  the  compensation  to  be  paid  to  him, 
the  defenders  entered  into  possession  of  the  land,  required  by  them 
from  the  pursuer,  in  virtue  of  an  ex  parte  valuation,  obtained  in 
June,  1847,  under  sect.  84  of  the  Lands  Glauses  Consolidation  Act. 
Before  commencing  their  operations,  they  did  not  cause  a  sufficient 
railway  to  be  made  and  maintained,  in  lieu  of  the  pursuer's  private 
railway,  as  they  were  required  to  do  under  the  Railways  Clauses  Con- 
solidation Act ;  but  they  cut  through  the  pursuer's  private  railway, 
providing  no  substitute,  and  did  nothing  to  render  it  available  for 
traffic  until  1855.  Explanations  were  made  by  the  defenders  tend- 
ing to  throw  the  blame  of  the  delay  on  the  pursuer,  but  it  is  un- 
necessary to  specify  them. 

In  the  meantime,  in  September,  1853,  the  pursuer  let  his  clay 
field  to  John  Macdonald,  on  the  footing  that  the  railway  company 
were  "  bound  to  connect  the  branch  line  with  their  main  line,"  and 
with  the  stipulation  that  "  the  proprietor  is  to  do  so  at  his  own  ex- 
pense, should  they  fail  or  refuse  so  to  do." 

In  August,  1854,  Macdonald  raised  an  action  against  the  pur- 
suer, concluding  that  he  was  bound  to  make  the  connecting  branch, 
and  for  damages  for  the  want  of  it;  and,  in  November,  1854,  the 
pursuer  raised  the  present  action  against  the  railway  company,  con- 
cluding that  it  should  be  found  and  declared,  **  that  the  defenders 
are  bound  to  relieve  the  pursuer  of  an  action  raised  against  him  at 
the  instance  of  John  Macdonald,  residing,"  &c.,  "  concluding,  inter 
alia^  for  damages  in  respect  of  the  pursuer's  alleged  failure  to  con- 
nect a  branch  line  of  railway  on  the  pursuer's  property  with  the 
main  line  of  the  railway  belonging  to  the  defenders,  or  with  the 
Monkland  and  Kirkintilloch  line  of  railway,  and  of  all  claims  com- 
petent to  the  said  John  Macdonald  against  the  pursuer  arising  out 
of  the  defenders'  failure  to  form  the  said  connection,  all  as  set  forth 
in  the  said  condescendence ;  reserving  to  the  pursuer  such  claims 
of  damages,  and  other  claims,  as  he  may  have  against  the  defenders 
in  respect  of  their  interference  with  his  private  railways,  and  his 
estate  of  Gartsherrie." 

Macdonald's  claim  was  settled  by  payment  of  £200  of  damages 
and  £103  14«.  of  expenses,  and  the  parties  to  the  present  action 
arranged  that  the  defenders'  liability  under  it,  in  the  event  of  the 
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pursuer  succeeding,  should  amount  to  the  £303  14s.  so  paid  to 
Macdonald,  and  the  pursuer's  expenses  in  defending  the  action, 
amounting  to  <£148  Oa.  lid,,  subject  to  taxation. 

The  pursuer  pleaded,  that  the  defenders  having  failed  to  restore 
the  connection  between  his  private  railway  and  the  Monkland  and 
Kirkintilloch  Eailway,  were  liable  to  relieve  him  of  loss  or  damage 
arising  from  the  want  of  said  connection. 

The  defenders'  first  and  fifth  pleas  in  law  were  as  follows :  — 
"  1.  The  damages  alleged  to  have  been  sustained  by  the  pursuer's 
tenant  having  been  solely  occasioned  by  the  pursuer's  own  acts, 
the  defenders  are  not  bound  to  relieve  him  thereof.  5.  The  de- 
fenders are  not  liable  in  relief  to  the  pursuer  of  the  damages 
claimed,  in  respect,  that,  by  the  6th  section  of  the  Railways 
Clauses  Consolidation  (Scotland)  Act,  they  are  only  liable  to 
make  payment  to  the  pursuer  of  such  compensation  for  damages 
sustained  by  him  by  reason  of  the  exercise  of  the  powers  vested 
in  them  by  their  Acts,  as  shall  be  ascertained  and  determined  in 
the  manner  provided  by  the  Lands  Clauses  Consolidation  (Scot- 
land) Act,  for  determining  questions  of  compensation  with  regard 
to  land  purchased  or  taken  under  the  provisions  thereof,  and  the 
damages  claimed  have  not  been  ascertained  or  determined  in  any 
of  the  ways  provided  by  the  said  Act" 

By  the  Railways  Clauses  (Scotland)  Act,  8  &  9  Vict.  c.  33,  it  is 
provided  by  sect.  6,  that  "  in  exercising  the  power  given  to  the 
company  by  the  special  Act  to  construct  the  railway,  and  to  take 
lands  for  that  purpose,  the  company  shall  be  subject  to  the  pro- 
visions and  restrictions  contained  in  this  Act  and  in  the  said  Lands 
Clauses  Consolidation  (Scotland)  Act;  and  the  company  shall 
make  to  the  owners  and  occupiers  of  and  all  other  parties  in- 
terested in  any  lands  taken  or  used  for  the  purposes  of  the  rail- 
way, or  injuriously  aflFected  by  the  construction  thereof,  full 
comi)en8ation  for  the  value  of  the  lands  so  taken  or  used,  and 
for  all  damage  sustained  by  such  owners,  occupiers,  and  other 
jiarties,  by  reason  of  the  exercise,  as  regards  such  lands,  of  the 
powers  by  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, vested  in  the  company,  and,  except  where  otherwise  pro- 
vlihul  by  this  or  the  special  Act,  the  amount  of  such  compensation 
Mhall  be  ascertained  and  determined  in  the  manner  provided  by 
thn  naid  Lands  Clauses  Consolidation  Act  for  determining  ques- 
lionH  i)f  compensation  with  regard  to  lands  purchased  or  taken 
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under  the  provisions  thereof;  and  all  the  provisions  of  the  said 
last  mentioned  Act  shall  be  applicable  to  determine  the  amount  of 
any  such  compensation,  and  to  enforcing  the  payment  or  other 
satisfaction  thereof." 

Sect.  11  confers  on  railway  companies  various  powers  as  to 
operations  on  roads,  water  courses,  &c.  and,  in  general,  power  to 
do  all  acts  necessary  for  making,  maintaining,  and  using  their  rail- 
way :  — "  Provided  always  that,  in  the  exercise  of  the  powers  by 
this  or  the  special  Act  granted,  the  company  shall  do  as  little 
damage  as  can  be,  and  shall  make  full  satisfaction,  in  manner 
herein  and  in  the  special  Act,  and  any  Act  incorporated  there- 
with provided  to  all  parties  interested,  for  all  damages  by  them 
sustained  by  reason  of  the  exercise  of  such  powers." 

With  reference  to  roads  cut  through  or  otherwise  interfered  with 
by  railway  companies  in  exercise  of  their  statutory  powers 
the  Act  provides :  *  "  Sect.  49.  If  the  road  so  interfered  [*  979] 
with  can  be  restored  compatibly  with  the  formation  and 
use  of  the  railway,  the  same  shall  be  restored  to  as  good  a  condi- 
tion as  the  same  was  in  at  the  time  when  the  same  was  first  inter- 
fered with  by  the  company,  or  as  near  thereto  as  may  be ;  and  if 
such  road  cannot  be  restored  compatibly  with  the  formation  and 
use  of  the  railway,  the  company  shall  cause  the  new  or  substituted 
road,  or  some  other  sufi&cient  substituted  road,  to  be  put  into  a 
permanently  substantial  condition,  equally  convenient  as  the  for- 
mer road,  or  as  near  thereto  as  circumstances  will  allow ;  and 
the  former  road  shall  be  restored,  or  the  substituted  road  put 
into  such  condition  as  aforesaid,  as  the  case  may  be,  within  the 
following  periods  —  after  the  first  operation  on  the  former  road 
shall  have  been  commenced,  unless  the  trustees  or  parties  having 
the  management  of  the  road  to  be  restored,  by  writing  under 
their  hands,  consent  to  an  extension  of  the  period,  and  in  such 
case  within  such  extended  period  (that  is  to  say),  if  the  road  be  a 
turnpike  road,  within  six  months,  and  if  the  road  be  not  a  turn- 
pike road,  within  twelve  months. 

"  Sect.  50.  If  any  such  road  be  not  so  restored,  or  the  substituted 
road  so  completed  as  aforesaid,  within  the  periods  herein  or  in  the 
special  Act  fixed  for  that  purpose,  the  company  shall  forfeit  to  the 
trustees,  commissioners,  surveyor,  or  other  person  having  the  man- 
agement of  the  road  interfered  with  by  the  company,  if  a  public 
road,  or,  if  a  private  road,  to  the  owner  thereof,  twenty  poimds  for 
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every  day  after  the  expiration  of  such  periods  respectively  during 
which  such  road  shall  not  be  so  restored  or  the  substituted  road 
completed ;  and  it  shall  be  lawful  for  the  sheriff  or  justices  by 
whom  any  such  penalty  is  imposed,  to  order  the  whole  or  any  part 
thereof  to  be  laid  out  in  executing  the  work  in  respect  whereof  such 
penalty  was  incurred." 

The  Court  of  Session  held  (reversing  the  judgment  of  the  Lobd 
Obdinabt)  that  the  damage  claimed  was  recoverable  at  law,  not- 
withstanding the  statutory  penalty  ;  and  that  the  pursuer's  claim 
for  relief  was  valid. 

The  railway  company  appealed,  maintaining  in  their  case,  that 
the  judgment  of  the  Court  of  Session  should  be  reversed,  because 
—  1.  The  right  to  sue  at  common  law  for  the  recovery  of  alleged 
damages,  in  respect  of  failure  to  restore  a  road,  in  terms  of  the  49th 
section  of  the  Railways  Clauses  Consolidation  (Scotland)  Act,  is  ex- 
cluded, according  to  a  sound  construction  of  that  Act,  and  Acts  in- 
corporated therewith.  Oarruthers  v.  Caledonian  Railway  Company, 
15  D.  591.  2.  Assuming  that  the  appellants  were  bound  to  make 
reparation  to  the  respondent  at  common  law  for  damages  sustained 
by  him  by  reason  of  their  failure  to  restore  the  road,  they  were  not 
liable  to  relieve  him  of  specific  claims  of  damage,  brought  against 
him  in  respect  of  breach  of  obligation  on  his  part,  although  such 
breach  of  obligation  might  have  resulted  from  the  alleged  failure 
to  restore.  3.  The  appellants  were  not  bound  to  relieve  the  re- 
spondent of  the  damages  alleged  to  have  been  sustained  by  Mac- 
donald,  in  respect  that  they  were  occasioned  by  the  respondent's 
failure  to  implement  his  own  personal  obligation  to  Macdonald, 
and  not  in  respect  of  any  failure  on  the  part  of  the  appellants. 

The  respondent,  in  his  printed  case,  supported  the  judgment  on 
the  following  grounds:  —  1.  Sufficient  and  relevant  grounds  to 
support  the  conclusions  of  the  libel  were  set  forth  in  the  record. 
2.  The  Court  of  Session  had  jurisdiction  in  the  case,  such  not  being 
excluded,  either  expressly  or  by  necessary  implication  of  the  pro- 
visions of  any  of  the  statutes  founded  on;  and  3.  No  special 
tribunal  for  the  trial  of  such  a  case  as  the  present,  nor  mode  of  as- 
certaining the  amount  of  damage  sustained,  was  appointed  by  these 
statutes,  so  that  an  action  at  common  law  was  the  only  remedy 
competent  in  the  circumstances. 

Sir  F.  Kelly,  Q.  C,  and  R.  Palmer,  Q.  C,  for  the  appellants.  — The 
judgment  of  the  Court  below  is  wrong.     There  was  no  right  in  the 
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appellant  to  recover  damages  for  the  failure  of  the  companj  to 
restore  the  road  in  terms  of  the  49th  section  of  the  Eailways  Clauses 
(Scotland)  Act,  1845.  That  section  says,  that  a  road  interfered  with 
shall  be  restored  to  as  good  a  state  within  a  certain  time.  But  the 
50th  section  imposes  a  penalty  which  is  amply  sufficient  to  com* 
pensate  the  owner,  being  no  less  than  a  penalty  of  £20  per  day, 
part  of  which  the  sheriff  may  order  to  be  laid  out  in  doing  the  re 
pairs  which  were  omitted  to  be  done.  That  remedy  extinguishes 
any  remedy  competent  at  common  law  to  the  owner  of  the  private 
road  in  question.  Such  was  the  construction  put  on  the  parallel 
sections  of  the  English  Bailways  Clauses  Act  in  Watkins  v.  Great 
Northern  Bailway  Company,  16  Q.  B.  961.  That  case  is  an 
authority  in  the  present  The  case  cited  on  the  other  side  in 
the  Court  below,  of  Samuel  v.  Edinburgh  and  Glasgow  Railway 
Company^  11  D.  968,  has  no  bearing,  for  that  was  a  claim  of 
damages,  not  for  omitting  to  do  certain  work,  but  for  doing  it 
badly.  In  the  cases  of  Shand  v.  Aberdeen  Canal  Company,  2  Dow. 
579 ;  Ooldie  v.  Oswald,  2  Dow.  534 ;  Burnet  v.  Knowles,  3  Dow. 
280,  the  statutes  had  been  violated.  In  the  present  case  the  ap- 
pellants acted  within  the  statute,  and  were  authorised  to  take 
possession  of  the  respondent's  land.  Even  assuming,  that  the 
company  are  liable  in  damages  to  the  respondent,  they  are  not 
bound  to  repay  him  the  costs  and  damages  he  has  paid  to  Mac- 
donald.  He  chose  to  make  a  contract  with  Macdonald,  and  must 
bear  the  consequences  himself  of  any  breach  of  it.  The  company 
had  nothing  to  do  with  such  contract,  and  were  no  parties  to  it. 
It  is  obvious  the  respondent  might,  on  the  same  principle,  have 
made  a  hundred  contracts  with  different  people  all  depending  on 
the  company  making  the  road ;  but  it  is  obvious,  that  the  company 
could  not  be  made  to  pay  a  hundredfold  damages  merely  because  the 
respondent  so  chose  to  contract  with  third  parties.  What- 
ever damage  the  company  did  to  the  respondent  *  was  quite  [*  980] 
independent  of  any  contract  made  by  him  with  strangers, 
and  is  not  to  be  measured  by  the  damages  incurred  for  breach  of 
such  contract. 

Bolt,  Q.  C,  and  D.  Mure,  for  the  respondent.  —  The  judgment 
of  the  Court  below  was  right.  The  company  were  expressly  bound 
by  the  statute  to  restore  this  private  railway,  and  they  were 
responsible  to  the  respondent  for  whatever  damage  was  caused  by 
the  non-fulfilment  of  that  obligation.    The  respondent  clearly  had 
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a  right  of  action  against  the  company  for  the  damage  caused  by 
not  making  the  road.  The  Legislature,  in  providing  a  punishment 
by  way  of  penalty,  did  not  thereby  take  away  the  remedy  at  com- 
mon law.  The  statutory  tribunal  applies  only  to  such  damage  as 
is  lawfully  done  by  the  company  in  executing  the  works  so  long 
as  they  keep  within  their  statute.  But  when  they  exceed  their 
statute,  as  they  did  in  this  case,  they  are  still  liable  for  the  damage 
resulting  from  their  conduct.  This  principle  was  acted  on  in 
Shand  v.  Aberdeen  Canal  Company  ;  Goldie  v.  Oswald ;  Burnet  v. 
Knowles,  and  Samuel  v.  Edinhurgh  and  Glasgow  Railway  Com- 
pany, 11  D.  968.  The  English  case  cited  of  Wathins  v.  Great 
Northern  Railway  Company  was  not  a  decision  on  the  correspond- 
ing section  of  the  English  statute,  but  was  an  action  for  damage 
caused  in  the  course  of  doing  their  work.  The  company  being 
therefore  liable  to  the  respondent  in  damages,  the  question  is,  what 
is  the  measure  of  the  damages  ?  The  respondent  was  entitled  to 
rely  on  their  obeying  the  statute,  and  to  make  his  contracts  with 
third  parties  on  the  footing  that  they  would  do  so.  When  the 
respondent  granted  this  lease  to  Macdonald  he  was  merely  turning 
his  property  to  account  in  the  ordinary  way  as  he  was  entitled  to 
do.  When,  therefore,  he  has  been  made  liable  in  damages  to  third 
parties,  directly  in  consequence  of  the  company's  breach  of  the 
statute,  the  company  are  bound  to  reimburse  him,  as  they  must 
have  contemplated  such  consequences  as  the  ordinary  result  of 
their  conduct.  The  case  of  Mansfield  v.  Campbell,  14  S.  585, 
shows,  that  an  action  of  relief  may  be  brought  against  the  company 
in  such  circumstances  as  the  present,  for  there  a  vendor  of  an 
estate  was  held  liable  for  the  damages  incurred  by  the  purchaser 
to  his  heritable  creditor,  in  consequence  of  the  purchase  money 
not  being  paid  according  to  the  contract  of  sale,  so  as  to  enable  the 
vendor  to  pay  his  creditor.  So  in  Bramley  v.  Chesterton,  2  C.  B. 
(K  S.)  592,  a  tenant  holding  over,  after  notice  to  quit  had  expired, 
was  held  liable  to  reimburse  the  damage  caused  by  his  landlord  being 
unable  to  give  possession  to  a  new  tenant  according  to  agreement. 
R.  Palmer  replied.  Cur.  adv.  wit. 

Lord  Chancellor  Campbell  :  — 

My  Lords,  in  arguing  this  appeal  at  your  Lordships'  bar,  two 
questions  were  made  —  first,  whether  upon  the  facts  alleged  by 
Colt,  the  pursuer,  irrespective  of  any  transaction  between  him  and 
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Macdonald  the  lessee,  he  could  have  maintained  an  action  against 
the  Caledonian  Railway  Company  for  having  neglected  to  restore 
his  branch  railway,  according  to  the  obligation  imposed  upon  them 
by  sect.  49  of  8  &  9  Vict.  c.  33,  the  Scotch  Railways  Clauses  Consoli- 
dation Act.  And  secondly,  if  this  be  so,  then,  whether  the  pursuer 
has  chosen  the  proper  remedy  by  bringing  this  action  of  relief. 

Upon  the  first  question  I  have  not  been  able  to  entertain 
any  doubt.  The  company  were  under  a  statutory  obligation  to 
restore  the  branch  railway  within  a  given  period.  They  neglected 
to  do  so,  whereby  the  pursuer  was  clearly  damnified.  Primd  fade, 
therefore,  he  has  a  right  of  action  against  him. 

One  answer  attempted  in  the  Court  below,  and  countenanced  to 
a  certain  degree  by  the  Lord  Ordinary  is,  that  the  pursuer  was 
confined  for  a  remedy  to  the  statutory  tribunal,  which  the  Legisla- 
ture has  provided,  where  losses  are  sustained  in  the  formation  of 
railways.  But  it  is  well  settled,  that  the  statutory  tribunal  is  only 
established  to  give  compensation  for  losses  sustained  in  con- 
sequence of  what  the  railway  company  may  do  lawfully  under  the 
powers  which  the  Legislature  has  conferred  upon  them ;  and  that 
for  anything  done  in  excess  of  these  powers,  or  contrary  to  what 
the  Legislature  in  conferring  these  powers  has  commanded,  the 
proper  remedy  is  a  common  law  action  in  the  common  law  Courts. 
The  company  were  guilty  of  a  wrong  in  disobeying  the  Act  of 
Parliament  which  requires  the  restoration  of  pursuer's  branch  rail- 
way, and  for  this  wrong  they  are  liable  to  an  action  ex  delicto. 

At  your  Lordships'  bar  the  answer  to  the  action  chiefly  relied 
upon  was  that  the  pursuer  is  confined  to  the  penalties  given  by 
the  50th  section  of  the  statute.  But  this  seems  to  me  to  be  only 
a  cumulative  remedy  given  with  a  view  to  hasten  the  performance 
of  the  duty  which  the  Legislature  has  imposed.  All  doubt  upon 
this  point  seems  to  be  removed  when  we  observe  that  the  whole 
of  these  penalties  may,  at  the  discretion  of  the  sheriff,  be  applied 
to  the  expense  of  completing  the  work  which  the  company  ought 
to  have  performed,  so  that,  when  the  penalties  have  been  recovered, 
the  individual  who  has  suffered  a  heavy  pecuniary  loss  may  be 
left  without  any  reparation  or  indemnity.  The  prior  clauses  of  the 
Act  respecting  the  "  making  of  the  temporary  road  "  are  differently 
framed;  and  the  English  case  relied  upon  of  Watkirts  v.  Great 
Northern  Railway  Company  has  no  application,  for  that  proceeded 
on  the  maxim  expressio  unius  est  exclueio  alterius.     An  action 
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having  been  expressly  given  where  special  damage  had 
[*  981]  been  *  suffered,  it  was  held  to  take  away  an  action  which 
otherwise  would  have  been  maintainable  where  no  special 
damage  had  been  suffered. 

But  as  to  the  second  question,  after  great  consideration,  I  am 
bound  to  say,  that  I  agree  with  the  Lobd  Ordinary  and  Lord 
Benholme,  against  the  opinion  of  the  majority  of  the  Second 
Division  of  the  Inner  House.  There  does  not  seem  to  have  been 
much  discussion  in  the  Inner  House  upon  the  subject;  and  I  am 
sorry  to  say,  that  we  are  very  imperfectly  informed  of  the  reasons 
upon  which  "the  action  of  relief  was,  in  this  instance,  held  com- 
petent. According  to  the  explanation  given  of  this  action,  it  is 
generally  applicable  whete  the  pursuer  and  the  defender  were 
under  a  common  obligation,  which  ought  first  to  have  been  per- 
formed by  the  defender,  and  which,  by  his  neglect,  was  cast  upon 
the  pursuer,  so  that  the  pursuer,  having  been  sued,  was  forced  to 
pay  damages,  together  with  the  costs  of  his  adversary  and  his  own 
costs  in  the  suit.  The  aggregate  sum  to  be  recovered  in  the  action 
of  relief  being  composed  of  these  three  items,  I  think  it  was 
admitted,  that,  in  the  action  of  relief,  the  pursuer  is  entitled  to 
recover  the  whole  or  no  part  of  this  sum. 

In  the  present  case  the  damages  which  Colt  was  obliged  to  pay 
to  Macdonald  amounted  to  £200,  with  £103  14«.  for  Macdonald's 
costs.  Colt's  own  costs,  in  defending  that  action  amounting  to 
£148  0^.  lid. ;  and  it  was  agreed  between  the  parties  to  this  suit, 
that  these  three  sums,  added  together  making  £451  14«.  11^.  should 
be  held  to  be  the  measure  of  the  liability  of  the  company  in  the 
action  of  relief,  if  this  action  should  be  held  to  be  maintainable. 

But  here  the  action  of  Macdonald  v.  Colt  was  ex  contraetu,  or  an 
agreement  between  them  to  which  the  company  were  in  no  shape 
privy.  The  cause  of  action  which  Colt  had  against  the  company 
was  ex  delicto  accruing  at  the  time  when  the  branch  railway  ought 
to  have  been  restored,  long  before  the  lease  had  been  granted  to 
Macdonald.  The  measure  of  damages  to  which  Colt  was  entitled 
against  the  company  by  no  means  coincides  with  the  measure  of 
damages  in  the  action  of  Macdonald  v.  ColL  Morever,  there  is 
great  difficulty  in  seeing  how  Colt  can  be  entitled  to  recover  against 
the  company  either  the  costs  he  paid  to  Macdonald,  or  his  own 
costs  in  that  action.  He  had  agreed  with  Macdonald  to  restore 
the  road  within  a  certain  time  upon  a  contingency  which  happened. 
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By  neglectiDg  to  do  so  he  broke  his  agreement  with  MacdonalA 
He  might  have  performed  that  agreement,  and  then  he  neither 
would  have  been  liable  in  costs  to  Macdonald,  nor  would  he  have 
incurred  any  costs  in  resisting  an  action  to  which  there  was  no 
defence.  If  he  had  restored  the  road  according  to  his  agreement, 
he  then  might  clearly  have  maintained  an  action  against  the  com- 
pany, in  which  he  would  have  been  entitled  to  recover  as  damages 
the  sum  he  had  expended  in  restoring  the  road,  together  with 
a  compensation  for  any  further  loss  he  had  sustained,  by  reason  of 
the  road  nol  having  been  restored  by  the  company  within  the 
period  prescribed  by  the  Act  of  Parliament. 

During  the  argument  we  in  vain  called  for  authority  from  text- 
writers  or  books  of  practice  to  show  that  an  action  of  relief  was 
competent  under  such  circumstances.  The  counsel  for  the 
respondent  relied  exclusively  on  the  decision  in  Mansfield  v. 
Campbell ;  but  supposing  that  case  to  be  well  decided,  and  that 
there  may  be  an  action  of  relief  without  warrandice,  or  any  obliga- 
tion jointly  binding  upon  pursuer  and  defender,  that  case  by  no 
means  goes  so  far  as  to  decide,  that,  where  part  of  the  sum  of 
money,  sought  to  be  recovered  in  the  action  of  relief,  might  have 
been  recovered  as  a  special  damage  in  an  action  by  the  pursuer 
against  the  defender  for  a  wrong,  a  compensation  for  that  wrong 
may  be  recovered  in  an  action  of  relief. 

The  manner  in  which  this  proceeding  was  conducted  seems  to 
show,  that  those  who  first  recommended  it  took  the  same  view  of 
the  action  of  relief  which  I  have  done,  for  they  called  upon  the 
company  to  defend  the  action  brought  by  Macdonald  against  Colt 
as  if  it  had  been  brought  upon  an  obligation  into  which  the  com- 
pany had  entered  with  Macdonald,  and  that  the  cause  of  action  as 
between  Macdonald  and  Colt  was  the  same  as  betweeCi  Colt  and 
the  company. 

For  these  reasons  I  must  advise  your  Lordships  to  reverse  the 
interlocutor  appealed  against,  and  to  restore  the  interlocutor  of  the 
LoBD  Ordinabt,  finding  that  the  allegations  of  the  pursuer  were 
not  sufGlcient  to  support  the  conclusions  of  the  summons,  and  also 
dismissing  the  action  with  the  costs  incurred  in  the  Court  below. 

Lord  Wenslsybale  :  — 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  on 
the  woolsack^  that  the  judgment  of  the  Second  Division  of  the 
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Cjwurt  of  Session  should  be  reversed,  and  in  the  reasons  which  he 
has  given  for  his  advice  to  your  Lordships. 

The  reasoning  of  the  Lord  Ordinary  in  his  note  seems  to  me  to 
be  perfectly  satisfactory,  save  as  to  that  part  of  it  where  he  inti- 
mates an  opinion,  that  the  remedy  of  the  pursuer  was  not  by 
action  against  the  company  for  not  fulfilling  the  obligation  cast 
upon  them  by  the  49th  section  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict.  c.  33.  In  my  opinion,  an  action  will 
undoubtedly  lie  against  the  company  for  not  obeying  that  direction 
of  the  Act  of  Parliament.  But  the  opinion  intimated  by  the  Loud 
Ordinary  in  no  way  affects  his  decision,  that  the  damages  and 
costs  in  the  action  by  Macdonald  against  the  pursuer  arose  in  the 
failure  of  his  performance  of  his  own  personal  obligation  volun- 
tarily entered  into  by  him  to  Macdonald.  Tlie  reasoning  of  the 
Lord  Ordinary  seems  to  me  to  be  perfectly  satisfactory  in  that 
respect.  The  Lord  Ordinary,  justly,  I  conceive,  says,  that  the 
proper  action  of  relief  is  founded  on  the  obligation  of 
[*  982]  warrandice  *or  mandate,  cautionary  or  conjunct  obliga- 
tion, or  the  like ;  and  there  is  no  ground  whatever  to  say, 
that  the  pursuer  has  put  himself  in  the  situation  of  a  cautioner  to 
Macdonald  for  the  performance  of  the  statutory  obligation  imposed 
on  the  company,  and  still  less  with  the  consent  or  privity  of  the 
company,  which  seems  necessary  in  the  proper  action  of  relief 
according  to  the  authority  of  Erskine,  6,  65,  81. 

And  supposing,  that  this  strict  construction  is  not  to  be  put  on 
the  form  of  the  action  for  relief,  and  that  the  case  of  Mansfield  v. 
Campbell,  14  S.  585,  was  correctly  decided,  and  that  therefore 
damage  could  be  recovered  in  that  form  of  action  for  the  breach 
of  a  sub-contract  which  one  man  reasonably  made  with  a  third 
person  on  the  faith,  that  the  original  contract  would  be  fulfilled, 
still  I  think,  that  the  pursuer  would  not  be  entitled  to  recover  the 
damages  sought  to  be  recovered  in  this  case,  for  the  contract  of 
the  pursuer  with  Macdonald  could  not  be  considered  as  a  reason- 
able consequence  of  the  statutory  obligation  incurred  by  the  com- 
pany to  FL^store  the  road,  which,  in  truth,  had  been  already  broken 
before  the  sub-contract  with  Macdonald  had  been  entered  into. 
Still  leas  could  he  recover  the  costs  paid  to  Macdonald,  or  his 
own  costs  incurred  in  the  improper  defence  of  the  action.  There- 
lore  I  agree  in  advising  your  Lordships,  that  the  judgment  should 
Im*  reversed. 
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Lord  Chelmsford  :  — 

My  Lords,  this  is  an  action  of  declarator  brought  for  the  pur- 
pose of  having  it  found  and  declared  by  decree  of  the  Lords  of 
our  Council  and  Session,  that  the  defenders  are  bound  to  relieve 
the  pursuer  of  an  action  raised  against  him  at  the  instance  of  John 
Macdonald,  residing  at  Kingshill  Cottage,  in  the  county  of  Lanark, 
concluding  inter  alia,  for  damages  in  respect  of  the  pursuer's 
alleged  failure  to  connect  a  branch  line  of  railway  on  the  pur- 
suer's property  with  the  main  line  of  the  railway  belonging  to  the 
defenders,  or  with  the  Monkland  and  Kirkintilloch  line  of  rail- 
way, and  of  all  claims  competent  to  the  said  John  Macdonald 
against  the  pursuer  arising  out  of  the  defenders*  failure  to  form 
the  said  connection. 

The  question  involved  in  the  proceedings  is,  whether  the  lia- 
bility of  the  railway  company  to  the  respondent  is  of  the  same 
nature,  and  to  the  same  extent,  as  the  liability  of  the  respondent 
to  John  Macdonald,  so  as  to  entitle  the  respondent  to  call  upon 
the  company  to  take  upon  themselves  all  the  burden  of  the  action 
brought  against  him  by  Macdonald,  and  to  relieve  from  all  the 
consequences  of  that  action. 

The  respondent  is  possessed  of  a  fire  clay  field  called  Castlespails, 
to  which  he  had  made  a  private  railway  communicating  with  the 
Monkland  and  Kirkintilloch  Eailway  belonging  to  the  appellants. 
The  appellants  in  1845  obtained  an  Act  by  which  they  were 
empowered  to  make  a  branch  line  called  the  Castlecarry  Branch, 
from  the  Monkland  and  Kirkintilloch  Eailway  to  the  Scottish 
Central  Railway.  In  making  this  branch  the  appellants  inter- 
fered with  the  respondent's  private  railway  to  his  clay  field.  They 
were  therefore  bound  by  the  46th  section  of  the  Railways  Clauses 
Consolidation  (Scotland)  Act,  1845,  before  the  commencement  of 
their  operations  to  cause  a  sufficient  road  to  be  made,  instead 
of  the  road  to  be  interfered  with,  under  a  penalty,  by  the  47th 
section,  of  £20  for  every  day  after  the  interruption  of  the  existing 
road,  during  which  the  substituted  road  should  not  be  made,  to  be 
paid  to  the  respondent,  as  the  owner  of  the  private  road.  And 
by  the  48th  section,  they  were  also  liable  for  any  special  damage 
which  any  party  entitled  to  a  right  of  way  over  the  road  so  inter- 
fered with  might  suffer  by  reason  of  their  failure  to  cause  another 
sufficient  road  to  be  made  before  they  interfered  with  the  existing 
road.     In  addition  to  these  provisions  applicable  to  the  commence- 
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ment  of  their  operations,  the  company  were  afterwards  bound  to 
restore  the  private  road  to  as  good  a  condition  as  it  was  in  when 
first  interfered  with,  under  a  penalty  of  £20  a  day,  to  be  paid  to 
the  respondent  as  the  owner  of  the  road.  By  the  words,  "  the 
owner  of  the  road  "  in  the  47th  section,  the  owner  of  the  soil  of 
the  road  is  evidently  intended,  and  if  the  substituted  road  is  not 
made,  he  is  to  receive,  and  to  be  satisfied  with  the  £20  a  day 
penalty. 

The  only  person  who  can  maintain  an  action  for  any  special 
damage  for  not  making  a  sufficient  road  after  the  interruption  of 
the  existing  one,  is  by  the  express  words  of  the  48th  section,  the 
person  entitled  to  a  right  of  way  over  the  road.  I  cannot  help 
thinking  also,  that  the  intention  of  the  Legislature  in  the  50th 
section  is,  that  the  penalty  of  £20  incurred  by  not  restoring  the 
road  should  be  given  to  the  owner  as  a  complete  satisfaction  for 
the  damage  which  he  might  sustain.  ,  The  reason  alleged  for  the 
difference,  as  to  the  action  for  special  damage,  between  the  penal- 
ties imposed  in  this  section  and  in  the  48th  section,  is  the  power 
which  is  given  in  it  for  the  sheriff  or  justices  to  order  the  whole 
or  any  part  of  the  penalty  to  be  laid  out  in  executing  the  work. 
But  it  seems  so  unreasonable,  that  the  magistrates  should  possess 
any  power  of  direction  with  respect  to  a  penalty  which  is  forfeited 
to  the  owner  of  a  private  road,  that  I  am  disposed  to  confine  the 
application  of  this  part  of  the  section  to  the  case  of  public  roads. 
But  however  this  may  be,  there  can  be  no  doubt,  that  the  person 
entitled  to  a  right  of  way  over  the  road  is  not  excluded  from  his 
action  by  any  special  damage  which  he  may  sustain  by  reason  of 
a  failure  to  restore  the  road,  although  no  such  right  is  expressly 
given  to  him,  as  it  is  by  the  48th  section,  for  not  making  the  sub- 
stituted road. 

This  being  the  state  of  things,  the  respondent  entered  into  an 
agreement  with  Macdonald  for  a  lease  of  Castlespails  clay  pit 
field  for  nineteen  years,  by  which  it  was  stipulated,  that 
[*  983]  Macdonald  *was  to  have  the  use  of  the  private  railway  for 
all  purposes  connected  with  the  beneficial  working  of  the 
clay,  and  which  contained  these  words :  "  It  being  understood  the 
Caledonian  Railway  Company  is  bound  to  connect  the  branch  line 
with  their  main  line,  or  with  the  Monkland  and  Kirkintilloch 
line :  the  proprietor  (the  respondent)  is  to  do  so  at  his  own  ex- 
fiense  should  they  fail  or  refuse  to  do  so."    Macdonald,  therefore. 
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entering  under  this  agreement,  was  entitled  to  maintain  an  action 
against  the  respondent  for  any  breach  of  it,  and  against  the  com- 
pany also  for  any  special  damage  he  might  sustain  by  their  failure 
to  perform  their  duty  in  restoring  the  road. 

Under  these  circumstances,  the  private  railway  not  having  been 
connected  either  with  the  main  line  or  with  the  Monkland  and 
Kirkintilloch  line,  Macdonald,  in  August,  1854,  brought  his  action 
of  declarator  against  the  respondent  to  have  it  declared  inter  alia, 
that  the  respondent  was  "  bound  to  connect  the  branch  line  with 
the  main  line,  or  with  the  Monkland  and  Kirkintilloch  line,  all 
as  set  forth  in  the  heads  of  agreement  referred  to  in  the  conde- 
scendence, and  to  make  payment  to  the  pursuer  of  the  sum  of 
£200  sterling  in  the  name  of  damages  for  his  failure  or  breach  of 
agreement." 

By  the  pleas  in  law  for  the  pursuer  it  is  alleged,  in  the  third 
plea,  that  the  defender  having  undertaken  and  become  bound  by 
the  agreement  to  connect  the  branch  line  of  the  railway  in  ques- 
tion with  the  main  line  or  with  the  Monkland  and  Kirkintilloch 
line,  it  was  his  duty  to  implement  and  fulfil  the  said  obligation 
without  undue  delay;  and  having  failed  in  that  duty,  to  the 
injury  and  damage  of  the  pursuer,  he  is  liable  in  reparation  as 
concluded  for  in  the  summons. 

It  thus  appears,  that  Macdonald's  action  was  founded  entirely 
on  the  agreement  into  which  the  respondent  had  entered  with  him. 
Notice  of  this  action  was  given  to  the  company,  and  they  were 
requested  to  defend  the  same ;  but  they  denied  all  liability  for  any 
portion  of  the  damages  claimed  by  Macdonald,  and  declined  to 
defend  the  action.  Macdonald's  action  was  ultimately  settled, 
but,  previously  thereto,  the  respondent  had  brought  an  action 
against  the  company,  which  was  arranged  on  the  12th  May,  1856, 
and  a  discharge  of  all  claims  against  the  company  was  given  by 
the  respondent,  "  with  a  reservation  of  my  right  of  relief  against 
the  said  Caledonian  Railway  Company  of  the  claim  brought 
against  me  by  the  said  John  Macdonald,  my  tenant,  or  any  other 
claim  that  he  may  hereafter  bring  against  me  for  damages  alleged 
to  be  sustained  by  him  in  consequence  of  the  non-formation  or 
restoration  of  the  private  railway  to  connect  his  clay  field  with  the 
main  line  of  the  said  Caledonian  Company  or  with  the  Monkland 
and  Kirkintilloch  Railway,  and  also  the  said  Caledonian  Railway 
Company's  defences  against  my  said  claim  of  relief." 
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Under  these  circumstances,  the  question  arises  whether  the 
present  action  for  relief  is  competent. 

In  the  course  of  the  argument  the  learned  counsel  at  the  bar 
were  pressed  for  some  authority  from  text-writers,  to  show  when 
an  action  of  relief  is  competent,  but  they  could  refer  to  none ;  and 
your  Lordships  are  left  in  doubt  whether  such  an  action  can  be 
maintained  in  any  other  cases  than  those  which  are  mentioned 
by  the  Lord  Ordinary,  viz.,  those  which  are  founded  on  some 
special  obligation  of  warrandice  or  mandate,  cautionary  or  conjunct 
obligation,  or  the  like.  But,  whatever  may  be  the  nature  of  the 
rights  to  which  this  species  of  action  applies,  the  principle  upon 
which  it  proceeds  must  necessarily  limit  it  to  those  cases,  where 
liability  of  the  party,  from  whom  the  relief  is  claimed,  is  exactly 
commensurate  with  that  of  the  party  claiming  the  relief.  Thus, 
if  the  measure  of  damages  to  which  the  company  were  liable  to 
the  respondent  was  precisely  co-extensive  with  the  amount  for 
which  the  respondent  was  liable  to  Macdonald,  it  would  seem 
reasonable,  in  order  to  avoid  multiplicity  of  actions,  that  the 
respondent  should  be  entitled  to  call  upon  the  company  to  come 
in  and  take  his  place  in  the  defence  of  Macdonald's  action.  But 
this  is  by  no  means  the  case,  as  a  short  consideration  will  show. 
It  may  be,  that,  upon  the  view  which  I  am  rather  disposed  to 
take  of  the  Act,  the  company  were  only  liable  to  the  respondent 
for  the  prescribed  penalties,  which,  of  course,  would  put  an  end 
to  all  difficulty  in  the  case ;  but  I  will  assume,  that  the  respondent 
was  entitled  to  maintain  his  action  for  all  the  special  damage 
which  necessarily  flowed  from  their  breach  of  duty.  Thus,  for 
instance,  if,  by  reason  of  the  non-restoration  of  the  road,  he  had 
been  unable  to  let  the  clay  pit  field,  or  had  suffered  any  other 
injury  directly  arising  from  the  omission  of  the  company,  he  might 
have  alleged  it  as  a  special  damage  in  any  action  brought  against 
them.  But  he  had  no  such  ground  of  special  damage  to  allege 
against  the  company.  He  had  entered  into  an  independent 
agreement  with  Mactlonald,  which  he  had  failed  to  perform ;  and 
although  his  engagement  to  Macdonald  was  to  the  same  extent 
an  the  liability  of  the  company,  yet  the  damages  which  he  had 
to  pay  to  Macdonald,  and  the  costs  of  the  action,  could  not  be 
rtu'ovcred  as  sj^ecial  damage  from  the  company,  because  they  were 
not  the  direct  consequence  of  their  breach  of  duty,  but  were 
imiiiHiouiid  by  the  non-fulfilment  of  his  own  undertaking. 
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The  point  cannot  be  put  more  concisely  and  pointedly  than 
it  is  by  the  Lord  Ordinary.  He  says,  "The  ground  of  Mac- 
donald's  action  is  not  simply,  that  the  defenders  have  failed  to 
make  the  connection  in  question,  but  that  the  pursuer  has  failed 
to  fulfil  his  own  personal  obligation  undertaken  to  Macdonald. 
That  obligation,  too,  was  not  undertaken  on  the  faith  of 
the  *defenders  doing  their  alleged  duty,  but  it  expressly  [*  984] 
contemplates  the  case  of  their  failure  in  that  respect,  and 
takes  the  pursuer  bound  to  Macdonald  in  that  very  covenant  to 
do  what  was  necessary." 

The  damages  recovered  by  Macdonald  cannot  be  considered  as 
arising  naturally,  that  is,  "  accordiug  to  the  usual  course  of 
things'*  —  to  use  the  words  of  Baron  Alderson  in  Hadley  v. 
Baxendale,  9  Exch.  354  —  from  the  company's  breach  of  duty,  but 
from  something  collateral  to  and  independent  of  it,  viz.  from  the 
respondent's  failure  to  perform  his  contract. 

This  is  very  different  from  the  case  of  Mansfield  v.  Campbell  which 
was  strongly  relied  upon  on  the  part  of  the  respondent.  There  the 
damage  to  which  the  vendor  was  liable  was  the  immediate  result 
of  the  non-fulfilment  of  the  purchaser's  contract.  The  purchaser 
had  agreed  to  pay  the  purchaser  money  by  instalments.  The  ven- 
dor, relying  entirely  upon  the  performance  of  this  promise,  had 
given  a  notice  to  pay  off  the  heritable  bond,  which  it  must  be 
observed,  the  purchaser  knew,  that  the  vendor  must  do  in  order  to 
clear  the  title.  The  failure  of  the  purchaser  to  perform  his  prom- 
ise was  the  sole  cause  of  the  default  of  the  vendor,  upon  which  the 
creditor  recovered  liis  damages.  And  the  damages  to  which  the 
creditor  was  entitled  were  exactly  those  to  which  the  vendor  had 
been  made  liable  by  the  default  of  the  purchaser. 

I  should  have  felt  much  greater  difficulty  in  this  case  if  it  had 
appeared,  that  the  learned  Judges  of  the  Court  of  Session  had  dis- 
tinctly determined,  after  argument,  that  this  was  a  case  for  an 
action  of  relief.  But  their  attention  seems  to  have  been  princi- 
pally, if  not  entirely  directed  to  the  question,  whether  the  action 
was  incompetent  on  account  of  the  damages  being  the  subject  of 
statutory  jurisdiction,  and  whether  the  penalties  prescribed  by  the 
Act  were  not  the  sole  measure  of  compensation.  It  is  true,  that 
their  Lordships,  in  the  consideration  of  the  case,  appear  to  have 
assumed  that  the  action  for  relief  was  well  founded.  But  that 
there  was  no  clear  and  distinct  expression  of  an  opinion  upon  this 
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powering  Acts,  on  the  ground  that  the  plain ti^s'  ordinary  legal  reme- 
dies were  unaffected  by  any  authority  given  to  the  local  board  under 
those  Acts. 

The  general  question  of  proximate  and  remote  damage  will  be  found 
considered  under  No.  6  of  **  Damages  '*  and  notes,  8  R.  C.  405  et  seq* 


AMERICAN  NOTES. 

In  condemnation  proceedings  the  owner  receives  compensation  only  for 
such  damages  as  arise  from  the  skilful  and  proper  construction  and  lawful  use 
of  the  public  improvement.  Damages  arising  from  unsafe  appliances,  or 
negligent  construction  or  operation,  may  be  recovered  in  an  ordinary  action 
of  tort.  See  Selma,  Home,  §•  Dalton  K.  Co.  v.  Keith,  53  Georgia,  178  ;  Ohio  5* 
Mississippi  R.  Co^  v.  Wachter,  123  Illinois,  440  ;  5  American  State  Reports, 
532 ;  Terre  Haute  5'  Indianapolis  R.  Co.  v.  McKinley,  33  Indiana,  274  ; 
Fleming  v.  Chicago ^  D.  ^  M.  R,  Co.,  34  Iowa,  353 ;  King  v.  Iowa  Midland  R. 
Co,,  34  Iowa,  458  ;  Miller  v.  Keokuk  §-  Des  Moines  R,  Co.,  63  Iowa,  680  \ 
Perry  y,  Worcester,  6  Gra}'  (Mass.),  544;  Brewer  v.  Boston,  Clinton,  Sf  Fitch- 
burg  R.  Co.,  113  Massachusetts,  52,  68;  Proetz  v.  St.  Paul  Water  Co.,  17 
Minnesota,  163  ;  Kansas  City,  Memphis,  §•  Bbmingham  R.  Co.  v.  Lackey,  72 
Mississippi,  881  ;  McCormivk  v.  Kansas  City,  St.  Joseph,  Sf  Council  Bluffs  R. 
Co.,  67  Missouri,  433;  Fremont,  Elkhorn,  Sf  Missouri  Valley  R.  Co.  v.  Whalen, 
11  Nebraska,  585;  Dearborn  v.  Boston,  Concord,  Sf  Montreal  R.  R.,  24  New 
Hampshire,  179,  187  ;  Blodgett  v.  Utica  Sf  Black  River  R.  Co.,  64  Barbour 
(N.  Y.),  580 ;  Bridgers  v.  Dill,  97  North  Carolina,  222 ;  Oregon  §•  California 
R.  Co.  V.  Barlotr,  3  Oregon,  311 ;  Huyett  v.  Philadelphia  j'  Reading  R.  Co.,  23 
Pennsylvania  State,  373 ;  Pittsburg,  Fort  Woytie,  jr  Chicago  Ry.  v.  Gilleland,  56 
Pennsylvania  State,  445;  Setzler  v.  Pennsyloania,  Schuylkill  Valley  R.  Co.,  112 
Pennsylvania  State,  56,  65 ;  Spencer  v.  Hartford,  Providence,  Sf  Fishkill  R.  Co., 
10  Rhode  Island,  14;  Southside  R.  Co.  v.  Daniel,  20  Grattan  (Va.),  344; 
Neilson  v.  Chicago,  Milwaukee,  (f  Northwestern  R.  Co.,  58  Wisconsin,  516: 
Mills  on  Eminent  Domain,  s.  220 ;  2  Wood  on  Railroads,  p.  1122 ;  3  Elliott 
on  Railroads,  a.  1005 ;  and  a  note  in  5  American  State  Reports,  537. 

In  Perry  v.  Worcester,  supra,  Shaw,  Ch.  J.,  said  :  **  We  think  the  distinc- 
tion is  well  established  by  authorities,  and  founded  upon  just  principles,  that 
where  damage  is  necessarily  done  to  the  property  of  an  individual  by  taking 
his  land  for  a  highway,  town  waj,  or  bridge,  or  by  changing  the  grade  of  9 
way,  extinguishing  an  easement,  injuring  an  adjacent  building,  draining  a 
well  or  otherwise,  where  such  work  is  authorized  by  public  authority  for  pub- 
lic use,  and  all  damage  necessarily  incident  to  such  work,  such  works  are 
legally  regarded  as  warranted  by  the  public,  in  the  exercise  of  the  right  of 
eminent  domain ;  and  therefore  no  action  will  lie,  as  for  a  tort,  but  damage 
must  be  sought  by  the  owner  of  the  property  in  the  manner  pointed  out  by 
law.  .  .  . 

"  But  this  presupposes  that  the  public  work  thus  authorized  will  be  exe- 
cuted  in  a  reasonably  proper  and  skilful  manner,  with  a  just  regard  to  the 
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right*  of  private  owi^erj^  of  estate.  If  done  otherwise,  the  damage  is  not 
necesearily  incident  to  the  accomplishment  of  the  public  object,  but  to  the 
improper  and  utiskilfiLl  manuer  of  doing  it.  Such  damage  to  private  prop- 
ettj  is  J  tot  warranted  by  the  authority  under  color  of  which  it  is  done,  and  is 
not  jiustifiable  by  it.  It  i^  unlawful,  and  a  wrong,  for  the  redress  of  which 
an  action  of  tort  will  lit.'* 

In  Deurborn  v.  Bti.^tojj,  Concard,  Sf  Montreal  R,  R.,  ttuprOj  the  Court  said: 
*•'■  The  dankage;^  awarded  by  tfie  commissioners  must  be  regarded  as  a  full 
compensation  for  all  the  injury  which  the  land-owner  may  sustain,  then  or  at 
any  future  time»  from  atrv  cause  which  the  commissioners  were  bound,  or 
bad  a  light  to  cotisider;  bo  that  it  can  never  afterwards  be  made  a  question 
whether,  iu  fact,  the  cuiuini8^iniiers  have  or  have  not  considered  any  particu- 
lar cause  of  damage  h^gitiinsUti  for  their  consideration.  It  must  be  taken 
that  they  have  di>ne  their  duty  in  considering  all  such  causes,  and  that  the 
party  vnUo  has  acquie^otni  in  their  decision,  without  appeal,  is  satisfied  that 
tl^ey  liave  done  so.  Or  iu  case  of  a  submission  to  a  jury,  it  must  be  under* 
stood  that  they  have  been  governed  by  the  same  principles. 

*'  Liut  in  granting  the  power  t<i  the  railroad  to  take  the  land  and  make  the 
road,  no  authority  i^  given  to  make  it  in  an  unsuitable  and  improper  manner; 
and  hence  the  carporanoii  must  remain  liable  for  all  such  damages  as  result 
from  an  improper  and  unsuitable  construction.  It  will  at  times,  perhaps,  be 
a  dlMirult  matter  to  decide  wliether  the  road  is  built  in  a  suitable  manner  or 
not,  but  of  this  the  proper  trilnmal  must  judge  ;  nor  do  we  see  that  the  ques- 
tion prt- sents  more  difficultJea  than  are  frequently  attendant  upon  other  kinds 
of  liii^.-ition.^' 

And  iu  KanJtait  Cityf  Memphit,  if  Birmingham  R.  Co,  v.  Lackey,  supra,  the 
Court  said  t  '*  The  contention  of  appellant's  counsel  that  no  recovery  should  be 
had  in  ihh  case  because  of  compensation  once  made  the  owner  of  these  lands 
in  condemnation  proceedings  is  not  sound.  In  the  condemnation  proceedings, 
the  owner  received  eom^jensation  from  the  railroad  company  only  for  such 
durnaj^es  as  he  would  .nnsitiiin  by  the  proper  construction  of  its  line.  Neither 
the  owner  nor  the  commisslouers  who  condemned  the  right  of  way  and 
awanlfd  compensation,  would  have  been  justified,  the  owner  in  asking,  or  the 
miinnisj^foTiers  in  imposing,  tiny  sum  of  money  for  damages  to  be  done  by  an 
impro|M>r  construction  of  thy  railroad  thereafter.  The  presumption  was  that 
the  rid  J  road  would  [vro|H*rIy  c^uistruct  its  road,  and  hence  no  damages  could 
propi  rly  have  been  awarded  f'^r  injuries  that  could  never  occur,  if  appellant 
properly  eonfjtructed  its  roaJ/^ 
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No.  34.  — RICKETTS  v.  EAST  AND   WEST   INDIA  DOCKS 
AND  BIRMINGHAM  JUNCTION  RAILWAY  COMPANY. 

(c.  P.  1852.) 

No.  35.  —  MANCHESTER,   SHEFFIELD,  AND   LINCOLN- 
SHIRE RAILWAY  CO.  V.  WALLIS. 

(1854.) 

RULE. 

The  statutory  duty  of  a  railway  company  (under  sect. 
68  of  the  Railways  Clauses  Consolidation  Act,  1845)  to 
maintain  fences,  is  only  a  duty  as  between  adjoining  occu- 
piers, and  the  owner  of  cattle  who  have  got  on  the  railway 
through  trespassing  on  the  adjoining  land  have  no  claim 
against  the  company  in  respect  of  their  neglect  to  fence. 

Eicketts  y.  East  and  West  India  Docks  and  Birmingham  Junction 

Eailway  Co. 

21  L.  J.  C.  P.  201-204  (8.  C.  12  C.  B.  160 ;  16  Jur.  1072). 

[This  case  will  be  found  reported  as  No.  12  of  "  Neghgence," 
19  R  C.  18] 

■anchester,  Sheffield,  and  Lincolnshire  Eailway  Co.  v.  Wallis  and 

another.^ 

23  L.  J.  C.  P.  85-89  (8.  c.  14  C,  B.  213?  18  Jur.  268). 

RaHtcay  Company,  —  Obligation  to  make  Fence  between  Railway  and  a    [85] 
Highway.  —  Liability  for  Defect  of  Fence, 

The  Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  s.  68,  which 
requires  a  railway  company  to  make  sufficient  fences  "  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining  lands  not  taken,"  imposes 
on  the  company  the  obligation  of  making  a  fence  between  the  railway  land 
and  a  public  highway  which  runs  alongside  of  it. 

The  liability  of  the  company  under  this  section  is  the  same  as  it  would 
have  been  at  common  law  if  they  had  been  bound  by  prescription  to  repair 
the  fence;  that  is,  that  they  are  only  bound  to  keep  up  the  fence  as  against 
the  cattle  of  owners  or  occupiers  of  adjoining  lands.     Therefore,  though  the 

1  Coram  Jmvis,  Cli.  J.,  Maule,  J.,  Williams,  J.,  and  Talfoubd,  J. 
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owner  of  catlk  lawfully  passing  or  driven  along  a  highway  may  be  considered 
m  ail  occupier  of  it,  and  entitled  to  recover  a  compensation  from  a  railway 
company^  whose  land  adjoins  the  highway,  if  through  a  defect  in  the  fence 
betweeji  the  latter  and  the  railroad  occasioned  by  the  negligence  of  the  com- 
pibiiy*a  Bervtiiite  his  cattle  get  on  the  line  and  are  injured;  yet  if  from  the 
i^atite  caui^a  »uch  an  injury  happen  to  horses  when  straying  on  the  highway  the 
company  are  not  liable;  for  the  owner  of  cattle  so  straying  is  not  in  law  ao 
occupier  of  the  highway,  and  consequently  as  against  him  there  is  no  ohliga- 
tion  to  luaiutaiu  the  fence. 


This  was  an  appeal  by  the  railway  company,  the  defendants 
below,  from  the  ruling  of  the  Judge  of  the  County  Court  of  Leices- 
U^j,  in  an  action  brought  by  Wallis  and  another  against  the  com- 
pany to  recover  damages  for  the  destruction  of  two  of  their  horses, 
which  owing  to  the  alleged  negligence  of  the  company's  servants 
ill  leaving  opcin  a  gate  and  other  openings  leading  on  to  the  railway 
had  got  upon  the  line,  and  had  been  killed  by  a  train  of  the  defen- 
dants running  against  them.  The  plaintiffs  claimed  X35  for  the 
value  of  tlie  horses,  and  £5  for  expenses  and  attending  to  the 
horses  after  the  injury. 

The  following  facts  were  proved  on  the  trial :  —  On  the  13th  of 
January,  lSo3,  the  plaintiffs,  who  were  farmers  residing  in  the 
parish  of  Torksey,  in  the  county  of  Lincoln,  had  two  horses  grazing 
in  a  close  in  that  parish  in  the  plaintififs*  occupation,  through  which 
two  public  highways  pass.  At  each  end  of  the  close  there  is  a 
gate  to  prevent  the  cattle  grazing  in  the  close  from  straying  out  of 
tlie  close,  and  these  gates  are  continuous  with  and  form  parts  of  the 
plaintiffs*  fence.  On  the  day  in  question  it  is  supposed  that  the 
east  gate  leading  to  the  village  of  Torksey*  must  have  been  left 
open  by  &omc  person  or  persons  using  the  highway;  and  that  the 
plain  tiflV  horses  in  consequence  went  through  the  said  east  gate 
upon  the  highway  leading  to  the  village  of  Torksey.  About  100 
yardj^  from  the  said  east  gate  of  the  said  close  is  a  gate  leading 
into  the  station-yard  of  the  defendants  at  Torksey.  This  gate  is 
so  constructed  as  to  swing  backward  and  forward  and  close  of  it- 
self, and  %vill  not  remain  open  unless  propped  so  as  to  keep  it  open. 
It  is,  however^  frequently  propped  open  during  the  day,  bnt  is 
closed  and  locked  by  night.  The  horses  strayed  through  the  gate 
from  the  highway  on  the  day  in  question  into  the  station-yard, 
from  whicli  yard  they  were  turned  out  into  the  highway  again  by 
one  of  tlie  defendants'  servants  about  six  o'clock  in  the  afternoon. 
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At  some  time  before  the  gate  was  closed  for  the  night,  but  at  what 
precise  time  was  not  shown,  they  again  entered  the  station-yard, 
where  they  were  accidentally  locked  in  by  one  of  the  defendants' 
servants,  and  their  footmarks  were  traced  through  the  gate  to  the 
station-yard,  and  thence  through  an  opening  in  the  fence  which 
had  been  made  by  the  defendants'  servants,  by  taking  down  the 
rails  for  the  purpose  of  carrying  or  carting  something  from  or  to  the 
railway,  and  which  separates  the  station-yard  from  the  line  of  rail- 
way to  and  upon  the  railway  where  they  were  killed  by  the  passing 
of  a  goods  train.  One  of  the  plaintifl's,  upon  cross-examina- 
tion, admitted  *that  he  believed  that  if  the  gate  of  the  [*  86] 
plaintiffs'  close  (which  he  had  no  doubt  had  been  left  open 
by  travellers  using  the  high  road  through  the  said  close)  had  been 
shut  the  accident  would  not  have  happened.  No  evidence  was 
given  how  or  by  whose  act  the  gate  of  the  station-yard  was  opened 
and  left  open ;  but  evidence  was  given  that  the  said  gate  leading 
into  the  station-yard  was  frequently  left  open,  and  cattle  had  been 
seen  to  stray  through,  and  that  the  defendants  had  been  warned 
about  leaving  it  open,  and  that  the  gate  had  been  kept  shut  since 
the  two  horses  had  been  killed.  Upon  the  above  state  of  facts  it 
was  contended,  on  the  part  of  the  plaintiffs,  that  the  defendants 
were  liable  to  make  good  the  loss  of  the  horses  by  reason  of  the 
alleged  negligence  in  permitting  the  gate  of  the  station  to  remain 
open  and  the  defect  in  the  fence  dividing  the  station-yard  from  the 
line.  On  the  part  of  the  defendants  it  was  contended,  that  there 
was  no  case  to  go  to  the  jury,  inasmuch  as,  admitting  the  facts 
proved  by  the  plaintiffs,  the  defendants  were  not  liable.  The 
learned  Judge,  however,  having  refused  to  nonsuit,  the  advocate 
for  the  defendants  addressed  the  jury  and  contended  that  there  had 
been  no  negligence  nor  any  breach  of  duty  on  the  part  of  the  de- 
fendants; that  the  accident  was  occasioned  by  and  was  directly 
attributable  to  the  negligence  of  the  plaintiffs  in  not  keeping  the 
gate  of  their  field  closed,  and  that  they  were  not  entitled  to  re- 
cover. 

The  learned  Judge  put  two  questions  to  the  jury :  first,  whether 
they  were  of  opinion  that  there  had  been  negligence  on  the  part  of 
the  defendants,  and  that  the  injury  of  which  the  plaintiffs  com- 
plained was  to  be  attributed  to  their  negligence;  and  secondly, 
whether  the  plaintiffs  had  been  guilty  of  any  negligence  which 
contribtited  in  any  way  to  the  accident.     The  jury  found  that  the 
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defendants  had  been  guilty  of  negligence,  but  that  the  plaintiffs 
had  not  been  guilty  of  any  negligence  which  contributed  to  the 
accident,  and  found  a  verdict  for  the  plaintiffs,  with  £35  damages, 
The  defendants,  being  dissatisfied  with  the  decision  of  the  Judge 
in  point  of  law,  now  presented  their  appeal  and  contended  that 
there  was  no  case  which  ought  to  have  been  submitted  to  the  jury, 
and  that  the  ruling  and  decision  of  the  Judge  were  and  each  of 
them  was  erroneous. 

The  case  was  argued  (Nov.  11)  by 

Addison,  for  the  appellants,  the  defendants  below.  —  The  Judge 
ought  to  have  directed  a  nonsuit.  The  railway  company  were 
under  no  obligation  to  keep  up  a  fence  against  the  plaintiffs'  cattle 
straying  on  the  highway.  The  only  lial)ility  imposed  on  them  to 
make  fences  is  by  virtue  of  the  Railways  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  20,  s.  68,  which,  for  the  accommodation  of  lands 
adjoining  the  railway,  requires  the  company  to  make  and  maintain 
"  suflBcient  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for 
separating  the  land  taken  for  the  use  of  the  railway  from  the 
adjoining  land  not  taken,  and  protecting  such  lands  from  trespass, 
or  the  cattle  of  the  owners  or  occupiers  thereof  from  straying 
thereout  by  reason  of  the  railway,  together  with  all  necessary 
gates  made  to  open  towards  such  adjoining  lands,  and  not  towards 
the  railway."  The  defect  in  the  fence  complained  of  here  was, 
that  the  company's  servants  negligently  left  open  the  gate  of  the 
station-yard.  Now,  that  gate  is  not  part  of  a  fence  between  the 
company's  land  and  the  land  of  any  adjoining  owner,  but  between 
the  company's  land  and  a  highway  •  and  it  may  be  very  question- 
able whether  there  be  any  liability  imposed  by  this  section  to 
make  a  fence  between  a  railway  and  a  highway  running  parallel 
to  each  other.  But  even  if  the  statute  be  construed  so  as  to  make 
it  obligatory  on  the  company  to  fence  off  all  lands,  whether  high- 
ways or  not,  it  is  clear  from  the  case  of  Ricketts  v.  The  East  and 
West  India  Docks  and  Birmingham  Junction  Railway  Company,  2\ 
L.  J.  C.  P.  201,  which  is  very  much  in  point,  that  the  defendants 
are  not  liable  to  the  plain tiff^t  in  the  present  instance.  In  that 
case  the  plaintiffs  sheep  trespassed  on  to  A's  close  which  adjoined 
a  raihvay,  and  through  defect  in  the  railway  fence  made  their  way 
to  the  line  and  were  killed ;  and  it  was  held,  that  though  the  rail- 
way company  were  bound  to  fence  as  against  A.,  they  were  under 
no  such  obligation  as  regarded  the  plaintiff,  whose  land  did  not 
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adjoin,  and  whose  sheep  were  trespassing.  *  And  it  was  there  [*  87] 
said,  that  the  statute  had  taken  the  rule  of  the  common  law 
in  the  case  of  parties  bound  by  prescription  to  repair  fences  as  the 
measure  of  the  liability  of  a  railway  company  ;  and  that  rule  is,  that 
it  is  only  as  against  the  occupiers  of  the  adjoining  closes  that  the 
liability  exists.  Pomfret  y.Ricroft,  1  Wms.  Saund.  321.  Here  the 
plaintiffs'  lands  were  at  a  distance  ;  their  horses  had  strayed  from 
them  on  to  the  highway ;  and  as  they  were  merely  straying  on  the 
highway,  not  being  driven  along,  and  using  it  in  a  lawful  manner, 
Dovaston  v.  Payne,  2  H.  Bl.  527,  is  a  conclusive  authority  for  say- 
ing that  the  plaintiffs  were  not  occupying  it  by  means  of  their 
horses  in  such  a  sense  as  to  enable  them  to  maintain  this  action. 
The  case  of  Fawcett  v.  The  York  and  North  Midland  Railway  Com- 
pany, 16  Q.  B.  610,  20  L.  J.  Q.  B.  222,  is  very  distinguishable, 
for  there  the  express  words  of  the  Act  required  the  company  to 
keep  their  gate  closed  at  all  times,  —  a  very  different  provision 
from  that  of  the  present  Act. 

Gray,  for  the  respondents.  —  The  verdict  is  right.  The  de- 
fendants had  committed  a  wrong  in  not  keeping  a  proper 
fence,  and  were  liable  for  their  negligence.  The  duty  of  properly 
fencing  is  imposed  by  sect.  68  of  the  Railways  Clauses  Consoli- 
dation Act  already  referred  to,  and  by  the  statute  5  &  6  Vict. 
c.  55,  8.  10. 

[Jervis,  Ch.  J.  —  Surely  the  Act  of  the  5  &  6  Vict,  is  repealed, 
and  consolidated  in  the  Railways  Clauses  Consolidation  Act ;  sect. 
47  of  the  latter  answering  to  sect.  9  of  the  former  Act  and  sects. 
68,  69,  of  the  Railways  Clauses  Consolidation  Act  being  substi- 
tuted for  sect.  10  of  the  previous  statute.] 

If  sect  68  be  the  only  section,  it  must  be  presumed  to 
be  intended  to  impose  upon  a  railway  company  the  reasonable 
duty  of  making  a  fence  between  the  railway  and  a  highway 
running  by  its  side.  The  language  is  quite  wide  enough.  If 
that  be  so,  the  defendants  have  neglected  their  duty,  for  the 
gate  was  left  open,  and  while  that  remained  open  there  was 
no  perfect  fence.  Fawcett  v.  The  York  and  North  Midland 
Railway  Company  is  much  in  point  in  favour  of  the  plain- 
tiffs. There  there  was  a  duty  to  keep  a  gate  closed ;  here  to 
keep  a  fence  perfect.  There  the  plaintiff's  horses  straying  on 
the  highway  got  on  to  the  railway,  the  gate  not  being  closed, 
and  the  plaintiff  was  held  entitled  to  recover.     Here  the   facts 
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are  identical.  The  gate  was  not  closed,  the  horses  got  in  and 
were  killed. 

[Jervis,  CL  J.  —  There  there  was  an  unqualified  duty  cast  upon 
the  railway  company  to  keep  the  gate  closed  under  all  circum- 
stances. Here  there  is  a  qualified  duty  only  to  fence  against 
owners  and  occupiers  of  adjoining  lands,  and  not  against  stran- 
gers.] 

There  is  a  parliamentary  duty  imposed  in  each  case.  Besides, 
the  plaintifiFs  are  to  be  considered  as  the  occupiers  of  the  highway 
by  means  of  their  horses.  The  animals  had  a  right  to  be  there. 
Ricketts  v.  The  East  and  West  India  Docks  and  Birmingham  Junc- 
tion Railway  Company  does  not  apply,  for  there  the  plaintiffs  cat- 
tle were  trespassers  on  the  close  from  which  they  got  on  to  the 
railway.  Had  the  owners  of  that  close  given  the  plaintiff  in  that 
case  leave  to  turn  his  cattle  o\it  in  the  close,  the  railway  company 
would  have  been  liable.  But  the  plaintiffs  in  this  case  were  not 
bound  to  ask  leave  of  any  one  to  drive  their  horses  along  a  high 
road.  Dovaston  v.  Payne  is  not  applicable ;  it  merely  decides  that 
an  owner  of  land  may  distrain  damage  feasant  cattle  trespassing 
on  his  land  through  defect  of  fences  which  he  was  bound  to  repair, 
if  they  get  on  his  land  when  straying,  and  not  driven  along  the 
adjoining  highway ;  but  it  does  not  show  that  if  injury  happen  to 
such  trespasser's  cattle  through  the  negligence  of  the  owner  of  the 
close,  that  he  would  be  exonerated  from  liability  merely  because 
they  were  straying  on  the  highway.  It  is  perfectly  consistent 
that  the  right  of  the  owner  of  the  cattle  to  damages,  and  the  right 
of  the  owner  of  the  land  to  distrain  may  co-exist.  It  does  not  fol- 
low that  because  the  plaintiffs  may  have  been  in  some  small  matter 
in  the  wrong,  that  they  are  to  be  deprived  of  remedy  for  a  great 
injury.  A  voluntary  trespasser  on  land  may  maintain  an  action 
for  an  injury  done  him  on  the  land,  as  by  a  spring  gun 
[*88]  illegally  set  there  by  the  owner  of  the  land.  Bird*Y. 
Holhrook,  4  Bing.  628,  6  L.  J.  (N.  S.)  C.  P.  146.  That 
principle  is  recognised  in  Barnes  v.  Ward,  9  C.  B.  392,  19  L.  J. 
C.  P.  195.  In  Fawcett  v.  The  York  and  North  Midland  Railway 
Company,  the  Court  expressly  say  that  the  fact  of  the  horses  hav- 
ing been  straying  on  the  road  did  not  preclude  their  owner  from 
recovering.  Davies  v.  Mann,  10  M.  &  W.  546,  12  L  J.  Ex. 
10,  is  strong  in  the  plaintiffs'  favour.  There  the  plaintiff  left  an 
ass  illegally,  fettered  by  the  fore-feet,  in  a  high  road,  and  thus  un- 
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able  to  get  out  of  the  way,  and  it  was  run  over  by  the  defendant's 
waggon ;  and  the  plaintiff  was  held  entitled  to  recover  damages  for 
the  destruction  of  the  animal. 
Addison  replied.  Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  — 

Jervis,  Ch.  J.  —  After  the  finding  of  the  jury,  we  must  assume 
that  the  cattle  of  the  respondents,  without  any  fault  on  their  part, 
strayed  into  the  public  road  adjoining  the  railway,  and  through 
defect  of  the  appellants*  fences  got  upon  the  railway  and  were 
there  killed.  The  question  is,  whether,  upon  these  facts,  the  ap- 
pellants are  liable  to  this  action ;  and  we  are  of  opinion  that 
they  are  not.  This  is  not  the  case  of  a  railway  crossing  a  highway 
upon  a  level,  with  a  gate  on  either  side  of  the  railway ;  but  of  a 
highway  running  alongside  of  a  railway.  The  only  enactment 
which  is  applicable  to  such  a  case  is  the  68th  section  of  the  Railways 
Clauses  Act,  8  &  9  Vict.  c.  20.  It  provides  that  the  company 
shall  make,  and  at  all  times  thereafter  maintain,  the  following 
works  for  the  accommodation  of  the  owners  and  occupiers  of  land 
adjoining  the  railway,  that  is  to  say  (amongst  other  things),  "  suf- 
ficient posts,  rails,  hedges,  ditches,  mounds,  and  other  fences  for 
separating  the  land  taken  for  the  use  of  the  railway  from  the  ad- 
joining lands  not  taken,  and  protecting  such  lands  from  trespass, 
or  the  cattle  of  the  owners  and  occupiers  thereof  from  straying 
thereoTit  by  reason  of  the  railway,  together  with  all  necessary 
gates,  made  to  open  towards  such  adjoining  lands  and  not  towards 
such  railway."  Certainly  this  section  makes  a  very  insufficient 
provision  for  the  protection  of  the  public  where  a  railway  runs 
alongside  a  public  highway ;  but  nevertheless  it  is  clear  that  it 
was  intended  to  apply  to  such  a  case,  for  if  not,  there  is  no  section 
which  casts  the  obligation  to  fence  upon  the  railway  company  in 
such  cases.  The  highway,  therefore,  is  to  be  considered  adjoining 
land  not  taken,  and  the  same  construction  must  be  put  upon  the 
same  words,  whether  that  adjoining  land  be  a  public  highway  or 
a  private  close.  What,  then,  is  the  nature  of  the  obligation  cast 
upon  the  railway  company  by  this  section  ?  They  are  bound  to 
fence,  so  as  to  keep  the  cattle  of  the  owners  or  occupiers  of  the 
adjoining  lands  not  taken  from  straying  thereout.  In  Ricketts  v. 
The  East  and  West  India  Docks  and  Birmingham  Junction  Bail- 
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wa^  Company,  this  Court  has  already  determined  that  the  obhga- 
tion  of  the  railway  compaiiy  by  this  section  is  the  same  as  it  would 
have  been  at  common  law  if  they  had  been  bound  by  prescription 
to  repair  the  fence ;  in  other  words,  that  they  are  only  bound  to 
keep  up  the  fences  against  the  cattle  of  the  owners  or  occupiers 
of  the  adjoining  lands.  Were,  then,  the  cattle  of  the  respondents 
nt  the  time  they  were  killed  the  cattle  of  the  owners  or  occupiers 
of  the  adjoining  land,  the  highway?  We  think  they  were  not; 
and  the  case  of  Davastoii  v.  Payrie  appears  to  us  to  decide  that 
question.  Whilst  cattle  are  passing  along  a  highway,  the  owners 
of  such  cattle  are  using  it  according  to  the  dedication  of  the  owner 
of  the  soil,  and  being  there  with  his  consent  the  owners  are  strictly 
occupying  the  highway.  If,  therefore,  whilst  passing  along  the  road 
they  stray  into  an  adjoining  field,  the  owner  of  that  field  cannot 
distrain  them  damage  feasant  if  he  was  bound  to  keep  up  the 
fence  against  the  road;  but  if,  instead  of  passing  along  the  road, 
the  cattle  had  strayed  there,  they  might,  if  they  escaped  into  the 
adjoining  close,  be  distrained  damage  feasant,  notwithstanding 
the  owner  of  that  close  was  bound  to  repair  the  fence  between 
his  close  and  the  road,  because  the  cattle  were  wrongfully  on  the 

road  and  the  owners  were  not  occupying  it  so  as  to  cast  any 
[*  SO]  obligation  to  repair  *upon  the  distrainor.     Applying  this 

case  and  the  principles  thus  established  to  the  present 
question,  we  are  of  opinion  that  the  respondents  were  not  oc- 
cupying the  road  with  their  cattle,  which  strayed  on  the  road,  and 
that  therefore  there  was  no  obligation  upon  the  appellants  to 
maintain  a  fence  against  them.  If,  then,  there  was  no  obligation 
to  mnintain  the  fenca^  an;ninst  the  respondents'  cattle,  the  appel- 
lants were  guilty  of  no  wrong  in  omitting  to  do  so.  There  was  no 
coniplaint  that  the  railway  was  conducted  improperly ;  the  only 
complaint  is,  thnt  the  fences  were  insufficient.  But  the  Legislature, 
witli  a  full  knowlticlge  of  the  dangers  of  railways,  has  cast  upon 
them  a  limited  obligation  only,  and  we  cannot  enlarge  it  merely 
because  the  public  safety  may  be  endangered.  This  distinguishes 
this  case  frnia  the  cases  cited.  In  Fawcett  v.  The  York  and  North 
Midlafid  Railwtfj/  Company,  the  company  were  required,  by  ex- 
press worjf?  of  tlie  statute,  to  keep  the  gate  closed  across  the  road 
under  all  circumstances,  and  were  guilty  of  a  wrong  in  omitting 
to  do  so,  So  Bird  \\  Holhrooh  was  decided  upon  the  ground  that 
it  was  unlawful  to  set  up  spring  guns,  and  that  therefore  the  de- 
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fendant  was  liable  even  though  the  plaintiff  was  a  trespasser ;  and 
Barnes  v.  Ward  was  determined  upon  the  ground  that  the  area 
close  to  the  public  highway,  into  which  the  plaintiff  fell,  was  a 
public  nuisance.  If  the  appellants  had  been  guilty  of  a  wrongful 
act,  there  are  many  cases  to  show  that  the  respondents  would  not 
lose  their  remedy  merely  because  their  cattle  were  trespassers ; 
but  in  this  case  there  is  no  wrongful  act,  for  the  obligation  to 
repair  does  not  exist,  the  cattle  being  trespassers,  and  the  owners 
not  therefore  occupying  the  adjoining  land  in  the  language  of  the 
Act  of  Parliament.  Appeal  allowed  with  costs. 


ENGLISH  NOTES. 

The  cases  relating  to  the  duty  of  fencing  as  between  adjoining 
owners  generally  are  further  discussed  under  No.  11  and  12  of  "Negli- 
gence," and  notes  19  R.  C.  15  et  seq, 

A  distinction  was  drawn  in  Midland  Railivay  Co,  v.  Daykin  (1855), 
17  C.  B.  126,  where  the  owner  of  a  colt  which  had  strayed  was  driving 
it  back  along  a  road  adjoining  the  railway,  and  the  colt,  getting  upon 
the  railway  through  an  open  gate,  was  killed  by  a  passing  train.  The 
Court  held  that  the  owner  lawfully  using  the  road  to  drive  the  colt 
back  was  an  occupier. 

The  Courts  have  adopted  a  distinction,  which,  though  refined,  is 
intelligible,  between  the  construction  of  Sect.  68  of  the  Railways  Clauses 
Consolidation  Act,  1845,  which  requires  the  railway  company  to  fence 
for  the  protection  of  the  '^  owners  and  occupiers"  of  the  adjoining  land, 
and  sect.  47,  which  requires  them,  where  the  railway  crosses  a  road 
upon  the  level,  to  make  gates  across  the  railway  so  as  to  prevent  cattle 
or  horses  "passing  along  the  road"  from  entering  the  railway.  The 
Court  of  Appeal  in  Charman  v.  South  Eastern  Railway  Co,  (1888),  21 
Q.  B.  D.  524,  57  L.  J.  Q.  B.  597,  decided  that  cattle  straying  along  the 
road  were  entitled  to  the  protection  of  the  47th  section. 

In  Luscombe  v.  Great  Western  Railway  Co.,  1899,  2  Q.  B.  313,  68 
L.  J.  Q.  B.  711,  it  was  held  by  a  Divisional  Court  of  the  Queen's  Bench 
Division,  affirming  the  decision  of  the  County  Court  *Tudge,  that  cattle 
which  had  strayed  along  a  road  through  a  wood,  without  express  licence, 
although  the  owner  of  the  wood  and  road  did  not  object  to  their  being 
there,  were  not  cattle  of  the  owner  or  occupier  within  the  meaning  of 
sect.  68. 

AMERICAN  NOTES. 

Under  American  statutes  requiring  railroad  companies  to  fence  their 
tracks,  there  is  conflict  of  authority  as  to  whether  there  is  any  liability  for  in- 
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juries  to  animals  which  do  not  belong  to  th6  adjoining  land-owner,  but  which 
are  trespassers  upon  his  land,  fronn  which  they  escape  upon  the  tracks.  In 
some  states  it  is  held  that  the  railroad  company  is  liable  in  such  cases,  the 
statute  not  being  intended  merely  for  the  benefit  of  the  adjoining  land-owner. 
Wabdsh  R.  Co.  V.  Perbex,  57  Illinois  Appeals,  62 ;  Indianapolis  Sf  Cincinnati  R. 
Co.  V.  Townsendt  10  Indiana,  38 ;  Missouri  Pacific  R.  Co.  v.  Roads,  33  Kansas, 
640;  Olllam  v.  Sioux  City  if  St.  Paul  R,  Co.,  26  Minnesota,  268;  Corwin  v. 
New  York  ^  Erie  R.  Co.,  13  New  York,  42;  Texas  Central  R  Co.  v.  Chi/dress, 
64  Texas,  346;  McCall  v.  Chamberlain,  13  Wisconsin,  637.  Other  cases  are 
cited  in  12  Am.  &  Eug.  Encycl.  of  Law,  2nd  ed.  1066-1067. 

In  Missouri  Pacific  R.  Co.  v.  Roads,  supra,  it  was  held  that  the  Missouri 
statute  imposing  an  obligation  on  railroads  to  fence  their  tracks  is  in  the 
nature  of  a  police  regulation,  intended  to  protect  domestic  animals  generally, 
and  to  promote  the  security  of  persons  and  property  passing  over  the  road, 
and  is  not  designed  merely  for  the  benefit  of  the  adjoining  land-owner.  The 
railroad  company  is  therefore  under  a  general  obligation  to  the  public ;  and 
in  an  action  under  the  statute,  the  mere  fact  that  the  animals  were  trespassers 
upon  the  adjoining  land,  from  which  they  went  upon  the  unfenced  railroad 
track  and  were  killed,  will  not,  where  they  escaped  from  the  plaintiff's  en- 
closure without  his  fault,  defeat  a  recovery. 

So,  in  Gillam  v.  Sioux  City  Sr  St.  Paul  R.  Co.,  26  Minnesota,  268,  271,  the 
Court  said,  per  Gilfillan,  Ch.  J. :  "Of  the  cases  that  consider  statutes  of 
this  kind,  we  think  those  are  decided  upon  the  better  reason  which  hold  that 
such  statutes  are  police  regulations,  designed  for  the  protection  of  all,  and  uot 
merely  rules  for  constructing  division  fences  between  adjoining  owners,  for 
neglect  of  which  only  an  adjoining  owner  may  complain.*' 

In  other  states  the  English  view  is  adopted,  and  it  is  held  that  the  obliga- 
tion to  fence  exists  only  as  to  cattle  rightfully  in  the  adjoining  fields.  Eames 
V.  Salem  if  Lowell  R.  Co.,  98  Massachusetts,  560  ;  McDonnell  v.  Pittsfield  jr 
North  Adams  R.  Corp.,  115  Massachusetts,  564  ;  Berry  v.  St.  Louis,  Salem,  Sf 
Little  Rock  R.  Co.,  65  Missouri,  172  i  Chapin  v.  Sullivan  Railroad,  39  New 
Hampshire,  53 ;  75  American  Decision,  207 ;  Jackson  v.  Rutland  if  Burlington 
R.  Co.,  25  Vermont,  150;  60  American  Decisions,  246.  See  further  12  Am. 
&  Eng.  Encycl.  of  Law,  2nd  ed.  1084 ;  and,  for  collections  of  authorities  on 
both  sides  of  the  question,  49  American  Decisions,  268-272;  3  Elliott  on  Rail- 
roads, s.  1190. 

In  states  like  Massachusetts,  where  the  English  doctrine  obtains,  it  is 
enough  if  the  animals  were  on  the  adjoining  premises  with  the  consent  of  the 
owner  of  the  premises,  —  they  need  not  be  his  animals.  Sawyer  v.  Vermont  ff 
Massachusetts  R.  Co.,  105  Massachusetts,  196. 

Where  an  animal  escaped  from  its  owner^s  land  through  the  neglect  of  a 
railroad  company  to  fence  a  culvert,  and  then,  after  passing  over  the  land  of 
another  owner,  went  on  the  railroad  track  through  an  opening  which  was  not 
properly  fenced,  it  was  held  that  the  owner  could  recover.  Keliher  v.  Con- 
necticut  River  R,  Co  ,  107  Massachusetts,  411. 

As  to  the  liability  of  a  railroad  company  for  accidents  to  passengers  or 
employees  caused  by  failure  to  maintain  proper  fences,  see  cases  collected  in 
12  Am.  &  Eng.  Encycl.  of  Law,  2nd  ed.  1067. 
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Section  V.  —  Various  Frovimm. 

No.  36.  — BETTS  v,  GREAT   EASTERN   RAILWAY 
COMPANY. 

(C.   A.   AND   H.    L.    1879.) 
RULE. 

Land  taken  by  a  railway  or  other  company  for  public 
purposes,  is  not  "  superfluous  lands  "  within  the  meaning 
of  the  127th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  if  there  is  any  reasonable  prospect  of  the  land 
being  used  at  a  future  time  for  those  public  purposes,  and 
if  the  land  was  bona  fide  acquired  and  is  bona  fide  retained 
for  those  purposes. 

Betts  V.  Great  Eastern  Eailway  Co. 

3  Ex.  D.  182-195;  49  L.  J.  Ex.  197-201. 

Superfiuoits  Land.  —  Land  not  immediately  available  for  the  Purposes  of  [182] 
the  Railway,  but  bond  fide  retained  for  such  Purposes,  — Lands  Clauses 
Consolidation  Act^  1845,  s.  127.  — Land  acquired. 

Land  which  is  taken  compulsorily  by  a  railway  company  for  the  purposes 
of  their  Act,  and  which  is  bond  fide  retained  by  them  for  those  purposes,  does 
not  at  the  expiration  of  ten  years  from  the  time  fixed  for  the  completion  of  the 
works  vest  in  an  adjoining  owner  as  superfluous  land  under  the  Lands  Clauses 
Consolidation  Act,  1845,  s.  127,  merely  because,  from  insufficiency  of  traffic, 
or  from  want  of  funds,  the  company  cannot  immediately  apply  it  to  such 
purposes. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Exchequer, 
pronounced  upon  the  6th  of  June,  1873,  discharging  a  rule  granted 
on  the  4th  of  November,  1870,  to  enter  a  verdict  for  the  plaintiff 
or  for  a  new  trial. 

The  action  was  brought  by  the  adjoining  owner  to  recover 
certain  small  pieces  of  land  contiguous  to  the  Great  Eastern  Rail- 
way, which  had  been  compulsorily  taken  under  the  Acts,  pursuant 
to  which  the  railway  was  made.  The  time  limited  for  the  com- 
pletion of  the  railway  expired  in  1851. 
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[*  183]  *  On  the  trial  of  the  cause  before  Channel,  B.,  at  the 
Norfolk  Summer  Assizes,  1870,  it  was  proved  that  the 
land  in  question  (with  the  exception  of  a  small  triangular  piece) 
was  a  narrow  strip,  running  along  the  east  side  of  the  railway,  and 
immediately  adjoining  Diss  station  ;  it  was  divided  by  fences  into 
five  plots,  containing  respectively,  0  A.  3  R.  13  P.,  0  a.  2  r.  1  p.,  0  a. 
3  R.  21  p.,^  0  A.  0  R.  14  P.,  and  1  A.  3  R.  14  P.  The  plot  of  0  A.  3  R.  13  P. 
abutted  upon  the  road  from  Diss  to  Scole ;  its  breadth  was  greatest 
next  this  road,  and  the  company  had  intended  to  erect  here  a  gate- 
house and  a  weighing  machine ;  it  had  been  intended  to  use  it  to 
make  a  road  leading  from  the  road  between  Diss  and  Scole  to  the 
plot  of  0  A.  2  R.  1  P. ;  but  from  want  of  funds  the  roads  had  not 
been  made,  and  the  land  had  been  let  for  pasture.  The  plot  of 
0  A.  2  R.  1  P.  had  been  used  by  the  company  as  a  "  lair  "  for  cattle 
coming  by  the  line,  and  for  depasturing  horses  of  the  company 
used  at  the  station.  At  the  south-west  corner  of  the  plot  of  0  a. 
3  R.  21  P.  stood  a  coal-shed  surrounded  by  a  fence,  which  had 
been  let  to  one,  Quadling.  Upon  the  east  side  of  this  shed, 
between  it  and  the  plaintififs  land,  ran  a  roadway  leading  from 
the  plot  of  0  A.  2  R.  1  P.,  and  then  going  in  a  curved  line  to  the 
station ;  it  was  used  for  the  purpose  of  driving  cattle  to  the  lair. 
The  middle  portion  of  the  plot  of  Oa.  3  R.  21  P.  was  occupied  by 
another  coal-shed,  also  let  to  Quadling,  by  granaries  and  a  beer- 
house let  to  tenants ;  but  it  was  understood  that  the  company 
might  resume  possession  of  them  on  paying  compensation ;  the 
north  portion  of  this  plot  was  unoccupied.  The  plot  of  0  A.  0  R. 
14  P.  was  used  as  a  garden,  and  that  of  1  A.  3  R.  14  p.  for  growing 
turnips  and  other  crops;  they  were  wanted  to  make  a  road  to  the 
station  from  the  north,  and  the  latter  plot  was  also  wanted  for 
the  construction  of  sidings ;  the  line  here  passed  through  a  cutting 
which  was  in  parts  twenty  feet  below  the  surface ;  but  through 
want  of  funds  these  works  had  not  been  carried  out.  The  small 
triangular  piece  contained  0  A.  1  R.  3  P.,  and  part  of  it  formed  the 
site  of  an  old  road,  which  had  been  diverted  without  due  authority; 
and  the  defendants  were  doubtful  whether  they  might  not  be  com- 
pelled to  restore  the  old  line  of  road.  The  verdict  was  entered 
for  the  defendants,  with  leave  to  the  plaintiflf  to  move  to  enter  the 

verdict  for  him. 
[*  184]       *  The  appeal  was  in  the  form  of  a  case  •'  stated  pursuant 
to  the  provisions  of  the  39th  section  of  the  Common  Law 
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Procedure  Act."  The  case  concluded  thus :  "  The  plaintiff  appeals 
from  the  decision  and  rule  of  the  6th  of  June,  a.d.  1873,  and  the 
question  for  the  opinion  of  the  Court  of  Appeal  is,  whether  the 
said  rule  of  the  4th  of  November,  a.d.  1870,  ought  to  have  been 
discharged  or  ought  to  have  been  made  absolute  on  all  or  any,  and 
if  so,  then  on  which  of  the  grounds  therein  stated. 

•'  The  Court  of  Appeal  to  make  such  rule  upon  this  appeal  as  it 
may  think  fit,  and  to  proceed  thereon  pursuant  to  the  provisions 
of  the  Common  Law  Procedure  Act,  1854." 

[After  arguments.] 

Bramwell,  K  J.  —  I  wish  to  say  that  in  the  judgment  [186] 
which  I  pronounced  in  Hooper  v.  Bourne,  3  Q.  B.  D.  258, 
I  intended  to  intimate  my  entire  concurrence  with  the  decision 
in  Great  Western  Ry.  Co,  v.  May  (1874),  L.  R.  7  H.  L.  283,  43  L. 
J.  Q.  B.  233.  I  think  that  in  that  case  the  House  of  Lords  laid 
down  a  correct  principle  for  determining  what  are  superfluous 
lands. 

I  think  that  in  a  strict  view  of  the  law  this  action  ought  to  be 
decided  as  the  Court  of  Exchequer  Chamber  would  have  decided 
it,  if  the  appeal  had  been  brought  befora  that  Court,  and  if  the 
Judicature  Acts  had  not  been  passed ;  and  I  come  to  that  con- 
clusion upon  general  principles,  upon  a  review  of  those 
statutes,  *and  also  upon  the  very  words  of  the  special  case  [*  187] 
at  the  beginning  and  end  of  it ;  but  it.  is  perhaps  better 
not  to  look  at  the  facts  from  a  merely  technical  point  of  view,  and 
I  will  proceed  to  say  why  I  consider  the  verdict  of  the  jury  and 
the  decision  of  the  Court  of  Exchequer  to  have  been  right. 

I  think  it  plain  that  the  plot  of  0  a.  2  r.  1  p.  was  required  for 
the  purposes  of  the  railway,  for  it  was  kept  by  the  company  as 
a  lair  for  cattle  sent  by  the  railway,  and  also  for  pasturage  for 
horses  used  at  the  station  ;  and  in  fact  the  plaintiffs  counsel  very 
properly  admitted  that  judgment  must  be  against  him  as  to  this 
plot. 

Then  arises  the  question  whether  the  plot  of  Oa.  3r.  13  p.  is 
not  wanted  to  make  a  road  to  this  lair  leading  out  of  the  road 
from  Diss  to  Scole:  the  objection  is  that  if  the  plot  had  been 
really  wanted  for  that  purpose,  the  road  would  have  been  made 
before  the  commencement  of  this  action.  It  appears  that  the 
company  received  a  small  sum  for  the  hire  of  the  plot,  and  that 
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rtiey  could  manage  for  the  time  to  do  without  the  intended  road ; 
but  it  is  plain  that  if  the  plaintiff  were  to  offer  them  the  agricul- 
tural value  of  the  land,  they  would  refuse  it.  It  was  objected  on 
behalf  of  the  plaintiff  that  the  end  of  the  plot  nearest  the  public 
road  is  broader  than  the  rest  of  it,  and  that  a  portion  of  that  end 
cannot  be  wanted  to  make  the  intended  road ;  the  company  allege 
that  they  propose  to  erect  at  the  broader  end  a  weighing  machine 
and  a  gate-house.  I  do  not  think  that  the  Legislature  intended 
that  when  a  piece  of  land,  taken  as  a  whole,  is  wanted  for  the 
purposes  of  the  railway,  a  discussion  should  be  allowed  whether 
amall  portions  of  it  are  superfluous ;  I  do  not  think  that  if  a  rail- 
way company  claim  to  retain  a  strip  of  land  five  yards  wide  for 
the  purpose  of  making  a  road,  when  a  width  of  four  yards  would 
be  sufficient,  an  adjoining  owner  can  recover  as  superfluous  any 
portion  of  the  strip  of  land.  A  Court  of  justice  must  consider 
whether  the  land  is  substantially  wanted;  if  it  is,  the  company 
are  entitled  to  retain  the  whole. 

I  now  come  to  the  plot  of  0  A.  3  R.  21  P.  The  plaintiffs  counsel 
have  abandoned  the  claim  to  the  coal-shed  surrounded  with  the 
fence  ;  I  confess  that  I  have  had  some  doubt  about  the  granaries; 
they  are  occupied  by  tenants,  and  they  form  no  part  of  the  rail- 
way or  its  works,  and  therefore  at  first  sight  it  does  not 
[*  188]  seem  *that  they  are  wanted  for  the  purposes  of  the  under- 
taking ;  but  on  the  other  hand  it  must  not  be  forgotten 
that  the  granaries  are  used  for  storing  corn  sent  by  the  railway, 
and  the  consequence  of  holding  that  these  granaries  have  vested 
iu  the  plaintiff  would  be,  that  the  company  would  build  some 
additional  sheds,  at  which  the  corn  could  be  unloaded  from  the 
trucks  upon  the  railway  into  the  carts  of  the  present  tenants  and 
Nfj  conveyed  to  whatever  granaries  the  latter  might  occupy.  The 
t<!nants  who  occupy  the  granaries  are  enabled  to  avoid  unnecessary 
liibour,  and  I  think  it  may  fairly  be  said  that  the  granaries.are 
r«  quired  for  the  purposes  of  the  undertaking.  A  similar  argu- 
ment applies  to  the  other  coal-shed  occupied  by  Quadling.  The 
j.laintiffs  counsel  admitted  that  he  could  not  recover  the  roadway 
which  loads  out  of  the  plot  of  0  A.  2  R.  1  P.  past  the  fence  round 
the  coal-shed  and  thence  to  the  line;  but  they  did  not  altogether 
abandon  the  claim  to  the  stables.  Now  railway  companies  find 
h  necessary  to  use  horses  at  their  stations,  and  therefore  they 
iHUHt  have  stables.     The  plaintifli'  claimed  also  the   beer-house; 
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I  imagine  that  if  a  refreshment-roora  is  allowable  at  a  railway 
station,  a  beer-house  also  may  be  kept  up.  But  it  is  unnecessary 
to  decide  this  point,  because,  as  I  have  said  already,  if  a  piece 
of  land  claimed  by  an  adjoining  owner  is  as  a  whole  needed  for 
the  purposes  of  the  railway,  small  portions  of  it,  which  happen 
to  be  superfluous,  do  not  vest  in  him.  It  was  suggested  that,  at 
all  events,  the  north  end  of  this  plot  of  0  A.  3  R.  21  p.  was  super- 
fluous ;  the  plaintiff,  however,  cannot  recover  it,  because  the  plot 
as  a  whole  is  wanted  for  the  purposes  of  the  railway. 

I  may  remark  that  it  is  difficult  to  see  how  very  small  pieces 
of  land  lying  alongside  a  railway  can  ever  become  superfluous : 
they  will  always  be  useful  for  the  purpose  of  depositing  soil,  and 
it  is  to  be  observed  that  the  company  have  reserved  power  to 
resume  possession  of  the  land  which  they  have  let. 

The  plots  0  A.  0  R.  14  p.  and  1  a.  3  R.  14  p.  may  be  taken  together. 
It  seems  to  rae  impossible  that  the  Judge  could  have  directed  the 
jury  that  these  were  superfluous,  unless  the  evidence  for  the 
defendants  upon  the  face  of  it  was  unworthy  of  credit :  that  evi- 
dence was  that  it  was  intended  to  make  a  new  road  to  the  station 
leading  from  the  north :  this  evidence  is  in  itself  highly 
•probable,  for  the  intended  road  would  certainly  afford  ['ISO] 
much  more  convenient  access  to  the  station  for  persons 
coming  from  that  direction ;  and  I  suppose  that  if  funds  had  been 
forthcoming,  the  road  would  have  been  long  ago  constructed.  It 
was  also  argued  that  the  wliole  of  the  plot  of  1  a.  3  R.  14  P.  could 
not  be  wanted  for  the  purpose  of  making  the  intended  road,  and 
therefore  that  some  portions  of  it  must  have  vested  in  the  plaintiff. 
I  think  that  the  defendants  are  entitled  to  say  that  until  the  road 
has  been  actually  made,  it  is  impossible  to  determine  which  part 
is  really  wanted  for  the  purposes  of  the  undertaking,  and  which  is 
superfluous.  There  is  no  ground  for  imputing  mala  fides  to  the 
defendants,  and  the  plaintiff  cannot  point  out  any  substantial 
portion  of  the  plot  as  a  piece  of  land  which  will  not  be  wanted 
for  the  road.  Moreover  there  is  evidence  to  which  we  must  give 
credit  that  some  portion  of  the  plot  will  be  required  for  sidings, 
and  although  the  railway  is  in  a  cutting  twenty  feet  below  the  | 

level  of  the  plot,  we  cannot  say  as  matter  of  law  that  the  plot  is  | 

not  wanted  for  sidings.     Therefore  the   plaintiff  cannot  recover  \ 

either  the  plot  of  0  a.  0  r.  14  p.,  or  the  plot  of  1  A.  3  R.  14  p.  | 

I  now  come  to  the  small  triangular  piece  of  0  A.  1 R.  3  p.    At  one  jl 
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time  during  the  argument  I  thought  this  piece  must  be  awarded  to 
the  plaintiff,  and  that  the  Judge  ought  to  have  directed  the  jury 
that  it  was  superfluous  land ;  my  reason  for  thinking  so  was  as 
follows :  the  site  of  the  old  road,  which  the  defendants  wrongfully 
diverted,  still  remains  a  road,  and  they  might  restore  the  old  Une 
of  communication  by  simply  building  a  bridge  over  their  line ;  but 
upon  further  consideration  I  am  of  opinion  that  the  plaintiff  can- 
not succeed  as  to  this  triangular  piece ;  if  the  defendants  restore 
the  old  line  of  road  they  may  have  to  raise  its  level,  and  they  may 
have  to  build  buttresses  and  approaches  to  the  new  bridge;  iii 
order  to  execute  these  works,  they  will  require  this  triangular 
piece,  and  they  may  fairly  say  that  it  is  required  for  the  purposes 
of  their  undertaking.  I  have  therefore  come  to  the  conclusion 
that  the  Judge  could  not  have  directed  the  jury  that,  in  point  of 
law,  this  triangular  piece  was  superfluous  land,  and  I  cannot  say 
that  either  the  verdict,  or  the  decision  of  the  Court  of  Exchequer, 
was  wrong. 

I  therefore  think  that  this  judgment  must  be  affirmed. 

[*  190]  *  Brett,  L.  J.  —  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  was  right,  for  the  reasons  given  in  that 
Court;  it  therefore  seems  to  me  unnecessary  to  determine  the 
question  which  has  been  raised  as  to  the  construction  of  the  Judi- 
cature Acts ;  I  do  not  now  venture  at  all  to  question  what  has 
fallen  from  Lord  Justice  Bramwell  ;  and  I  may  say  that  if  this 
case  is  to  be  decided  upon  the  same  grounds  as  it  was  decided  in 
the  Court  of  Exchequer,  much  more  may  be  urged  upon  the  plain- 
tiffs behalf  than  could  be  advanced  if  this  were  treated  as  a  hear- 
ing before  the  Court  of  Exchequer  Chamber,  where  the  right  of 
appeal  was  more  restricted  than  it  is  to  this  Court.  I  decline 
therefore  to  give  any  opinion  on  the  construction  of  the  Judicature 
Acts. 

The  question,  which  we  have  to  determine,  seems  to  me  to  de- 
pend upon  the  principle,  which  in  Hooper  v.  Bourne^  3  Q.  B.  D. 
258,  at  pp.  274,  282,  287,  we  consid^^red  to  be  tlie  result  of  Great 
Western  By.  Co,  v.  May,  L.  E.  7  H.  L.  283.  It  follows  that  we 
must  consider  whether  upon  the  last  day  of  the  ten  years,  if  all  the 
facts  had  been  known,  it  could  have  been  foreseen  that,  owing  to 
the  ordinary  development  of  the  railway  or  neighbourhood,  the 
land  would  within  a  reasonable  time  be  required  for  the  purposes 
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of  the  undertaking.  When  this  case  was  before  the  Court  of  Ex- 
chequer, it  was  considered  that  an  agreement  had  been  come  to  at 
the  trial  that  with  the  assistance  of  the  findings  by  the  jury  "  the 
Court  should  determine  whether,  upon  the  facts  proved,  the  lands 
must  be  deemed  in  point  of  law  to  have  become  superfluous  lands." 
(Per  Kelly,  C.  B.,  L.  R  8  Ex.  294,  at  p.  299.)  Now  the  jury  have 
found  certain  facts  which  go  far  to  decide  the  whole  case;  they 
have  found  that  "the  whole  of  the  lands  in  question  were  taken 
solely  for  the  purposes  of  the  Act ;  that  they  were  and  are  duly 
fenced  off  from  the  adjoining  lands ;  and  that  they  have  ever  since 
been  and  are  still  retained  bond  fide  for  the  purposes  of  the  Act." 
The  only  matter,  therefore,  which  remains  to  be  determined  is, 
whether  it  could  have  been  reasonably  foreseen  in  1861,  when  the 
period  of  ten  years  expired,  that  the  lands  would  be  required  for 
the  purposes  of  the  railway ;  they  were  obviously  wanted  by  the 
company  for  the  purposes  of  the  undertaking  at  the  time 
of  the  trial.  I  will  now  *  refer  to  the  judgment  of  the  [*  191] 
Lord  Chief  Baron  (L.  R  8  Ex.  294,  at  p.  300) :  he  there 
points  out  that  the  plots  of  land  sought  to  be  recovered  are  in  close 
proximity  to  the  railway  and  station ;  and  it  seems  to  me  that  a 
Court  or  a  jury  ought  to  hesitate  to  call  land  superfluous  which 
immediately  adjoins  a  station,  and  therefore  must  be  wanted  for 
any  ordinary  development  of  the  traffic  at  that  station.  The  Lord 
Chief  Baron  also  notices  the  small  size  of  these  plots  of  land, 
and  this  is  a  most  material  consideration ;  for  if  there  were  any 
development  at  this  station,  the  whole  of  them  would  probably  be 
required  to  meet  that  development.  The  Court  of  Exchequer  had 
before  them  the  findings  of  the  jury  and  the  evidence  given  at  the 
trial,  and  if  I  thought  the  question  doubtful,,  I  should  not  be  pre- 
pared to  overrule  the  judgment  of  the  Court  of  Exchequer ;  for  a 
Court  of  Appeal  ought  not  to  set  aside  the  decision  of  the  Court 
below  upon  what  is  substantially  a  question  of  fact,  unless  the 
decision  is  clearly  wrong  ;  but  I  do  not  think  that  the  judgment  of 
the  Court  of  Exchequer  was  clearly  wrong,  and,  on  the  contrary,  it 
seems  to  me  to  have  been  right  as  to  all  these  plots  of  land. 

It  was  urged  on  behalf  of  the  plaintiff  that  the  granaries  could 
not  be  required  for  the  purposes  of  the  railway,  because  they  were 
occupied  by  tenants  to  the  railway  company.     I  will  assume  that  ^^l 

the  company  have  gone  beyond  their  powers  in  letting  the  grana- 
ries, but  that  does  not  seem  to  me  to  decide  the  matter ;  there  is 
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evidence  that  the  granaries  are  wanted  for  storing  com,  and  there 
is  the  very  important  circumstance  that  the  railway  company  have 
reserved  to  themselves  the  right  of  taking  possession  of  them  at  a 
future  time ;  and  in  my  opinipn  it  makes  no  difference  that  they 
were  willing  to  pay  compensation  upon  resuming  possession. 
That  seems  to  me  to  be  strong  evidence  to  show,  that  in  the  opinion 
of  competent  persons  the  land  might  be  required  for  the  purposes 
of  the  railway  within  a  reasonable  time.  As  to  the  remainder  of 
the  plots,  in  my  opinion  the  evidence  was  strong  to  show,  that  it 
might  within  a  short  time  be  wanted  for  the  extension  of  the 
station  and  for  the  formation  of  a  road  to  give  more  convenient 

access  to  persons  coming  to  the  station  from  the  north. 
[*  192]  With  •  regard  to  the  triangular  piece,  in  my  opinion  the 

railway  company  might  very  reasonably  say  that  they  did 
want  it  on  account  of  the  doubt,  which  they  felt  as  to  what  they 
might  be  called  upon  to  do  with  respect  to  the  diverted  road ;  it  is 
not  material  what  was  the  strict  law  applicable  to  the  case :  there 
was  sufficient  doubt  about  the  case  to  make  it  reasonable  that  the 
railway  company  should  reserve  the  whole  of  the  triangular  piece. 
I  think  that  the  decision  of  the  Court  of  Exchequer  was  right 
and  ought  not  to  be  overruled. 

Cotton,  L.  J.  —  Owing  to  the  view  which  I  take  of  the  facts,  it  is 
unnecessary  for  me  to  express  any  opinion  as  to  the  construction  of 
the  Judicature  Acts ;  and  it  must  not  be  assumed  that  I  decide 
against  the  objection  raised  on  behalf  of  the  company,  namely, 
that  this  appeal  having  been  begun  before  the  Judicature  Acts, 
and  having  been  intended  to  be  argued  before  the  Exchequer 
Chamber,  and  the  special  case  having  been  stated  pursuant  to  the 
Conunon  Law  Procedure  Act,  1854,  we  cannot  deal  with  the  appeal 
otherwise  than  that  Court  could  have  dealt  with  it.  I  will  how- 
ever consider  the  appeal  as  brought  under  the  Judicature  Acts,  for 
that  is  the  most  favourable  view  for  the  plaintiff. 

The  conclusion  at  which  we  arrived  in  Hooper  v.  Bourne,  3  Q. 
11  IX  2r>8,  was  entirely  consistent  with  the  decision  in  Great  West- 
trn  liU.  C(>.  V.  J/<'//,  L.  R.  7  H.  L.  283.  The  principle  laid  down  by 
the  House  i>f  Lords  in  that  case  was  of  course  binding  upon  us,  and 
wi^  iutei\ded  to  fidlow  it.  When  Lord  Cairns  spoke  of  a  survey 
hv\\\\i  maile  at  the  end  of  the  ten  years  (p.  294),  for  the  purpose  of 
Uoteruuuiug  what  land  at  that  moment  was  superfluous,  he  did  not 
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mean  that  the  officers  of  the  railway  were  then  to  make  a  survey, 
and  to  decide  whether  the  land  was  required  for  the  purposes  of 
the  undertaking ;  for  it  is  obvious  that  their  decision  would  in  no 
way  be  bindings  what  in  my  opinion  Lord  Cairns  meant,  was 
that  the  expiration  of  the  ten  years  is  the  period  to  which  the  tri- 
bunal is  to  look,  when  it  has  to  decide  whether  the  land  in  dispute 
is  superfluous ;  and  the  tribunal  may  take  notice  of  facts  which 
have  since  become  known  for  the  purpose  of  deciding, 
whether  it  could  then  have  been  foreseen,  that  *  according  [*  193] 
to  the  ordinary  development  of  the  railway  and  the  neigh- 
bourhood, the  land  would  be  required  for  the  purposes  of  the  rail- 
way within  a  reasonable  time  after  the  expiration  of  that  period. 

I  will  proceed  to  consider,  whether  the  Judge  ought  to  have 
directed  the  jury  that  any  portion  of  the  land  sought  to  be  re- 
covered was  superfluous,  and  whether  the  findings  of  the  jury 
were  or  were  not  supported  by  the  evidence.  No  doubt  it  is  a 
circumstance  worthy  of  remark  that  a  long  time  has  elapsed  since 
the  passing  of  the  Acts  authorising  the  construction  of  the  railway, 
and  that  nevertheless  some  portions  at  least  of  the  land  have  not 
been  applied  to  the  purposes  of  the  undertaking.  But  that  is 
explained  by  the  circumstance,  that  the  company  have  not  had  the 
funds  necessary  to  enable  them  to  make  adequate  provision  for  the 
development  of  the  railway,  and  on  the  other  hand  there  is  very 
satisfactory  evidence  to  show  that  the  traffic  at  Diss  station  has 
been  largely  increasing,  and  for  years  past  additional  accommoda- 
tion has  been  needed.  Starting  from  these  facts  I  will  proceed  to 
consider  whether  the  land  sought  to  be  recovered  could,  in  1861, 
be  said  to  be  required  for  the  purposes  of  the  undertaking.  It  is 
to  be  remarked  that  all  the  land,  with  the  exception  of  the  plot  of 
1  A.  3  R.  14  P.,  and  of  the  triangular  piece,  lies  in  a  narrow  strip  along- 
side the  railway  in  the  immediate  neighbourhood  of  the  station, 
and  therefore  it  is  land  which  would  be  wanted  by  the  company  if 
there  should  be  any  development  of  traffic  at  the  station.  I  need 
not  say  anything  as  to  this  matter,  except  that  I  quite  agree  with 
what  has  fallen  from  Lord  Justice  Bramwell,  namely,  that  when 
the  question  arises,  whether  a  piece  of  land  is  superfluous,  it  is 
immaterial  to  consider  whether  a  small  portion  of  it  is  or  is  not 
required;  the  piece  of  land  must  be  considered  as  a  whole,  and  the 
judgment  of  the  Court  must  depend  upon  this,  whether  or  not  the 
piece  of  land  as  a  whole  is  required  for  the  purposes  of  the  under- 
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taking.  I  think  it  would  be  unreasonable  that  a  railway  company, 
after  the  expiration  of  their  compulsory  powers,  should  be  com- 
pelled to  part  with  a  portion  of  the  piece  of  land,  which,  regarded 
as  a  whole,  is  useful  to  them  for  their  undertaking. 

The  counsel  for  the  pLaintiff  admitted  that  he  could  not  recover 

the  plot  of  0  A.  2  R.  1  p.,  and  they  abandoned  the  claim  also 
[*  194]  to  so  much  *  of  the  plot  of  0  A.  3  R,  21  p.  as  formed  the  site 

of  the  coal-shed  surrounded  by  the  fence,  and  the  site  of 
the  roadway  for  the  cattle  ;  it  seems  to  me  that  the  abandonment 
of  the  claim  to  a  portion  of  0  A.  3  R.  21  p.  goes  a  long  way  towards 
deciding  the  question  as  to  the  residue,  because  the  plot  must  be 
considered  as  a  whole  ;  it  lies  immediately  behind  the  station,  and 
thus  raises  a  strong  presumption  that  it  Ls  wanted  for  the  purposes 
of  the  railway.  As  regards  the  stables,  it  appears  that  up  to  about 
1861  the  company  themselves  delivered  goods  coming  by  their  rail- 
way ;  they  then  kept  many  horses ;  after  they  had  discontinued  to 
do  so,  they  kept  only  two  or  three  and  let  ofif  a  portion  of  the 
stables;  but  I  cannot  think  upon  these  facts  that  the  site  of  the 
stables  became  superfluous  land.  As  to  the  granaries  and  coal- 
sheds,  in  my  opinion,  they  did  not  vest  in  the  plaintiff;  under  the 
Eailways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  16, 
a  railway  company  may  erect  warehouses  and  such  "  other  works 
and  conveniences  as  they  think  proper."  I  think  that  the  com- 
pany might  lawfully  construct  such  buildings  as  these,  which  are 
used  not  as  shops  or  manufactories,  but  simply  for  depositing  coal 
and  grain  brought  along  the  railway,  until  it  is  convenient  for  the 
the  customers  of  the  company  to  send  them  away ;  it  would  have 
been  different  if  the  company  had  let  the  buildings  as  an  iron- 
foundry,  even  although  the  ore  to  be  smelted  were  brought  along 
the  line ;  there  is  nothing  to  prevent  a  railway  company  from 
allowing  any  person,  who  brings  goods  along  their  line,  from  leav- 
ing them  at  a  station  as  long  as  he  pleases.  I  think  that  these 
considerations  dispose  of  the  question  as  to  the  coal-sheds  and 
granaries.  The  question  as  to  the  beer-house  may  seem  a  little 
more  doubtful ;  but  in  any  point  of  view  the  plaintiff  cannot  re- 
cover the  site  of  it  if  a  substantial  portion  of  it  is*  used  for  railway 
purposes;  if  the  directors  have  wrongfully  erected  a  beer-house, 
and  have  thereby  wasted  the  money  of  the  shareholders,  the 
remedy  is  not  by  enabling  an  adjoining  owner  to  take  possession 
of  the  site,  but  by  taking  proceeding  against  the  directors  for  mis- 
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applying  the  funds  of  the  company.  I  think,  however,  that  the 
beer-house  may  be  considered  as  equivalent  to  a  refreshment-room 
for  third-class  passengers.  As  regards  the  plot  of  0  a.  0  R.  14  P.  and 
the  plot  of  1a.  3  R.  14  p.  we  cannot  overlook  the  fact  that 
they  were  wanted  to  make  a  *  road  and  also  sidings,  and  [*  195] 
that  the  company  did  really  intend  to  use  them  for  that 
purpose.  As  regards  the  small  triangular  piece  of  land,  I  agree 
with  Lord  Justice  Bramwell,  for  the  reasons  given  by  him,  that 
we  are  not  bound  to  overrule  the  judgment  of  the  Court  of  Ex- 
chequer, and  to  hold  that  it  vested  in  the  plaintifif  in  the  year 
1861. 

The  jvdgtaent  of  the  Court  of  Exchequer  was  accordingly  ajjirmed. 

The  plaintifif  having  appealed  to  the  [49  L.  J.  Q.  B.  197-201] 
House  of  Lords:  — 

Benjamin  (Merewether  and  R.  Williams,  with  him),  for  [198] 
the  appellant  —  At  the  end  of  the  prescribed  period  the 
company  cannot  retain  the  land  merely  because  they  intend  at 
some  future  time  to  use  it ;  there  must  be  some  immediate  purpose 
for  which  it  is  required.  The  jury  have  found  that  there  were 
railway  purposes  for  which  the  land  was  required,  and  that  it  was 
bond,  fide  retained  to  serve  those  purposes.  But  the  company  can- 
not be  allowed  to  retain  the  land  indefinitely  without  using  it  for 
their  purposes.  The  time  that  has  elapsed  since  the  expiration 
of  the  prescribed  period  without  the  land  being  used  shows  that 
it  was  not  required  at  the  end  of  that  period.  The  principle 
which  should  govern  the  case  is  stated  by  Lord  Hatiierley  in  The 
Great  Western  Railway  Company  v.  May,  43  L.  J.  Q.  B.  233, 
L.  R.  7  II.  L.  283.  The  meaning  of  the  Act  was  that  the  land 
must  be  either  used  or  sold  within  the  prescribed  period.  A 
liberal  construction  allows  land  to  be  retained  when  there  is  a 
reasonable  prospect  that  it  will  shortly  be  used.  But  if  the  con- 
struction be  extended  to  such  cases  as  the  present,  what  is  the 
use  of  prescribing  a  limit  of  time  at  all  ? 

Wills  and  Austin  Metcalfe,  for  the  respondents,  were  not  called 
upon. 

The  Lord  Chancellor  (Earl  Cairns). —  The  appeal  in  this 
case  is  brought  before  your  Lordships  from  the  unanimous  judg- 
ment of  the  learned  Judges  of  the  Court  of  Exchequer,  confirmed 
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as  it  was  by  a  judgment  equally  unanimous  of  the  Court  of  Ap- 
peal. In  the  few  observations  I  have  to  make  upon  the  case  I 
should  be  extremely  sorry  to  say  a  word  which  would  in  any  way 
tend  to  the  relaxation  of  the  most  wholesome  provisions  of  the 
Lands  Clauses  Consolidation  Act  with  regard  to  superfluous  lands. 
I  know  of  nothing  in  the  law  which  is  more  necessary,  and  which 
has  been  more  wholesome  in  its  operation,  than  the  way  in  which 
that  Act  deals  with  railway  companies  and  other  companies  who 
are  armed  with  compulsory  powers  for  taking  land.  It  has  been 
the  object  of  the  Legislature,  in  conferring  those  powers,  to  enable 
the  company  to  exercise  them  for  the  purposes  of  the  Act,  and 
only  for  the  purposes  of  the  Act,  —  for  the  purposes  of  the  under- 
taking which  was  authorised  by  Parliament,  and  for  no  other 
purpose.  The  object  of  Parliament  was,  that  companies  so  created 
and  so  armed  with  parliamentary  powers  should  not  become 
traffickers  or  dealers  in  land,  or  persons  entitled  to  use  and  obtain 
land  for  any  purpose  but  the  one  particular  purpose  which  was 
authorised  by  Act  of  Parliament.  The  object  of  the  Act  has  had 
full  effect  given  to  it  in  the  decisions  which  have  taken  place  in 
your  Lordships'  House  and  elsewhere  upon  it,  to  some  of  which 
reference  has  been  made  in  the  course  of  the  argument;  and  your 
Lordships  will  have  to  deal  with  those  decisions  in  connection  with 
the  particular  facts  of  the  case  which  is  now  before  you.    I  will 

call  your  Lordships'  attention  to  three  matters  with  re- 
[•  199]  gard  to  what  is  called  the  *  superfluous  land  in  this  case, 

of  which  it  is  said  that,  not  having  been  sold  by  the  rail- 
way company  at  the  end  of  ten  years,  it  should  be  held  to  revert 
to  the  adjacent  landowners.  The  first  observation  I  would  make 
with  regard  to  the  whole  of  the  pieces  of  superfluous  land  (I  make 
the  observation  as  to  all  of  them,  although  the  case  of  the  appel- 
lant as  to  three  has  been  abandoned  in  the  course  of  the  appeal), 
as  to  all  the  pieces  of  land,  including  those  with  which  the  appeal 
is  still  occupied.  A  glance  at  the  map  shows  to  anyone  who  looks 
at  it  that  they  are  pieces  of  land  small  in  extent,  and  then,  with 
regard  to  the  larger  of  them,  immediately  adjacent  to  the  railway, 
and  not  only  to  the  railway,  but  to  an  important  station  of  the 
railway,  and  they  are  pieces  of  land  connected  with  the  station, 
and  connected  with  the  modes  of  access  to  the  station.  The  next 
tt]fiii:rveLtion  I  would  make  is  this,  that  the  case  of  the  appellant  hav- 
ihH  come  to  be  considered  before  a  jury,  in  the  trial  before  a  jury  evi- 
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dence  was  given  by  the  engineer  and  by  the  traffic  manager  of  the 
line  —  and  the  evidence  which  those  persons  gave  was  not  con- 
tradicted by  any  evidence  upon  the  other  side,  and  so  far  as  I  cs^n 
see  was  not  shaken  in  cross-examination  —  and  those  persons,  as 
I  read  their  evidence,  stated  this  clearly  and  distinctly,  namely, 
that  the  land  was  originally  acquired  for  the  purposes  of  the  rail- 
way company  (that,  indeed,  is  not  disputed),  and  that  when  the 
termination  of  the  decennial  period  had  arrived  there  were  per- 
fectly specific  and  declared  purposes  (I  mean  declared  in  the  evi- 
dence of  these  professional  advisers  of  the  company)  which  would 
be  served  by  the  retention  of  this  land,  and  in  order  to  serve 
which  the  land  was  retained ;  that  is  to  say,  there  were  puri>oses 
connected  with  the  maintenance  and  well-being  of  the  line  which 
the  railway  company  had  in  view,  and  for  which  purposes  they 
were  retaining  these  pieces  of  land.     It  is  perfectly  true  that  tliese 
witnesses  did  not  say,  "We  mean  to  carry  out  these  purpose^ 
within  a  specified  or  specific  time;"  and  I  do  not  see  that  they 
were  asked  the  question,  "Are  you  prepared  to  say  within  \vhBt 
limit  of  time  you  will  be  able  to  determine  these  objects?"     Cer- 
tainly the  witnesses  did  not  state  any  period  at  which  the  purposes 
would  be  carried  out.     But  then  this  evidence  has  been  bi^fnre  a 
jury,  and  the  jury  have  heard  the  witnesses,  and  have  heard  the 
cross-examination,  and  in  answer  to  the  questions  put  to  them  by 
the  learned  Judge  gave  their  verdict  in  this  form :  "We  find  that 
the  whole  of  the  lands  in  question  were  taken  solely  for  the  pur- 
poses of  the  Act ;  that  they  were  and  are  duly  fenced  off  from  the 
adjacent  lands;  and  that  they  have  ever  since  been  and  still  are 
bond  fdt  retained  for  the  purposes  of  the  Act."     Now  the  ]ury 
could   only  come  to  that  conclusion   by  accepting   the  evidence 
given  by  the  witnesses,  which  I  have  referred  to,  who  stated  the 
purposes  inside  of  the  Act  for  which  the  land  was  required  ;  and 
therefore  I  understand  the  jury  to  say,  "We  find  as  our  verdict 
that  the  land  is  retained  hovA  Jide  by  the  company  for  the  purposes 
within  the  Act  which  have  been  stated  to  us."     I  would  use  the 
word  "  retained  "  here  as  meaning,  "  We,  the  jury,  find  that  the 
reason  why  this  land  is  not  superfluous  land  is  because  it  \%  re- 
quired for  the  purposes  of  the  Act,  and  it  is  retained  to  answer 
those  purposes."     If  the  verdict  does  not  mean  that,  I  do  not  know 
what  it  can  mean  ;  and  it  seems  to  me  to  be  a  verdict  consistent 
with  the  evidetice  given  to  the  jury.     I  am  bound  to  say  that,  as 
VOL  XXII.  —  22 
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I  understand  the  object  of  the  Legislature  with  regard  to  super- 
fluous lands,  it  is,  that  if  it  can  be  stated  in  good  faith  at  the  end 
of  the  ten  years  that  there  is  a  purpose  within  the  Act  to  answer 
which  the  land  is  retained  in  good  faith  by  the  railway  company, 
they  are  entitled  to  retain  it.  That  exhausts  the  whole  case,  and 
it  appears  to  me  that  the  decision  of  the  two  Courts  from  which 
the  appeal  conies  was  entirely  right,  and  I  submit  that  the  appeal 
should  be  dismissed  with  costs. 

Lord  Penzance.  —  Your  Lordships  have  before  you  in  this  case,  in 
the  form  of  a  map,  an  illustration  of  the  precise  position  which  the 
lands  occupy,  and  the  relation  in  which  they  stand  to  the  railway 

and  the  station  to  which  they  are  contiguous,  and  the  ques- 
[*  200]  tion  is  whether  with  respect  to  these  lands,  regarding  *  the 

evidence  which  was  given  at  the  trial,  and  regarding  the 
vervlict  at  which  the  jiiTy  arrived,  your  Lordships  can  say  that 
these  lands  are  superfluous  lands,  and  lands  which  ought  to  have 
K^u  sold,  and,  not  having  been  sold,  ought  to  have  been  returned. 
At  the  trial  there  was  no  want  of  definiteness  whatever  in  the  evi- 
vleuco  given  on  the  part  of  the  company  as  to  the  purposes  for 
which  they  desired  to  retain  these  lands.  One  witness  was  asked, 
with  reference  to  this  land,  whether  it  was  the  only  land  at  the 
station  on  which  the  siding  accommodation  could  be  increased,  and 
stattnl  that  that  was  the  fact,  and  he  also  stated  that  it  would  be 
imiHx^sible  for  the  company  to  give  up  the  land,  as  it  was  not  only 
n^luiriHl  for  sidings,  but  also  for  a  new  road  which  it  was  desirable 
t  o  uuxke  in  a  north-west  direction.  These  passages  in  the  evidence 
rtl>lH\ir  to  me  to  put  forward  a  perfectly  definite  and  reasonable 
v>bjtK*t  for  retaining  this  land  to  be  used  for  the  purposes  of  the 
ooiui^anv.  It  was  partly  to  increase  the  siding  accommodation  of 
{\\\>  station,  which  could  not  be  increased  in  any  other  way,  and 
j^utly  to  open  a  new  road.  They  formed  this  definite  intention, 
«oo\u\Ung  to  the  evidence  of  the  witnesses,  and  a  jury  have  been 
askod  the  question,  whether  the  land  was  retained  for  the  purposes 
of  t  !u>  iHnu]  any ,  and  have  had  it  pointed  out  to  them  that  the  company 
\*\mU\  not  ivtaiu  the  land  for  any  collateral  purposes  or  any  indefi- 
\\\W  jnirjHVios,  and  the  jury  thought  that  the  whole  of  the  land  was 
takou  t\M*  tho  p«r]x>ses  of  the  Act,  and  was  retained  bond  fide  for 
thv*  l^urjHVios  of  tho  Act.  I  quite  agree  with  what  has  fallen  from 
luv  uobio   frioud,  that  the  ground  put  forward  for  retaining  this 
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land  was  a  genuine  and  honest  purpose,  and  that  the  land  was 
retained  for  that  purpose,  and  that  purpose  alone,  and  I  can  see  no 
ground  for  saying  that  these  are  superfluous  lands.  With  respect 
to  the  general  proposition  which  the  learned  counsel  has  put  before 
us,  I  can  well  conceive  that  there  might  be  cases  in  which  it  would 
be  very  difficult  to  lay  down  a  clear  and  definite  line  as  to  the 
period  within  which  a  purpose  of  this  kind  ought  to  be  carried  out. 
No  doubt  the  ten  years  have  expired,  and  the  company  have  done 
nothing ;  but  if  the  company  have  a  bond  fide  object  in  view  (and 
it  appeared  to  the  jury  that  their  object  was  bond  fide)  it  does  not 
appear  to  me  that  mere  neglect  to  carry  that  purpose  into  efifect  in 
any  way  alters  the  case.  I  will  merely  say,  that,  looking  at  the 
circumstances  of  the  case,  and  looking  at  the  nature  of  the  land 
and  its  position,  I  should  be  inclined  to  ask  your  Lordships  to  con- 
firm the  judgment  of  the  Court  of  Appeal,  that  these  lands  were 
not  superfluous  lands,  but  were  retained  by  the  company  for  rea- 
sonable purposes  entirely  within  the  bearing  of  the  Act. 

Lord  Blackburn.  -  The  Act  of  Parliament  for  a  very  wise  and 
obvious  reason  enacts  that  where  it  gives  powers  to  a  company  to 
take  lands  compulsorily,  if  those  lands  are  not  required  after  a 
certain  period  (which  in  this  particular  case  is  ten  years)  for  the 
purposes  of  the  Act,  the  company  are  not  to  sell  such  superfluous 
lands,  but  they  are  to  go  to  the  adjoining  landowners.  I  have  no 
doubt  the  Legislature  perfectly  intentionally  meant  by  that,  that 
the  lands  should  be  used  for  the  purposes  of  the  Act,  but,  if 
they  were  not  required  for  the  purposes  of  the  Act,  that  they 
should  not  uselessly  be  retained.  But  in  this  case  it  is  not  only 
proved  that  the  lands  were  acquired  with  the  intention  of  comply- 
ing with  the  purposes  of  the  Act,  but  that  they  are  still  bond  fide 
occupied  for  those  purposes,  and  are  still  required.  A  great  deal 
of  argument  has  been  used  at  your  Lordships'  bar  upon  this  point, 
that  there  is  no  fixed  or  precise  time  mentioned  for  the  railway 
company  using  the  land,  that  they  have  said  :  "  We  have  a  scheme 
for  a  specific  purpose,  but  we  cannot  tell  how  we  shall  carry  it  out ; 
we  shall  do  that  when  we  are  rich  enough,  and  when  we  shall  be 
rich  enough  we  cannot  say,"  and  that  would  open  the  door  to  a 
railroad  company  to  evade  the  Act  in  taking  and  occupying  land. 
But  as  to  that  I  can  only  say,  that  it  seems  to  me  that  all  it 
amounts  to  is  saying  that  the  jury  decided  upon  evidence  (subject 
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to  the  control  of  the  Court,  which  could  grant  a  new  trial 
[*  201]  upon  the  ground  of  the  verdict  *  being  against  evidence) 
that  the  lands  were  bond  fide  required  for  the  purposes  of 
the  Act.  The  requirements  are  very  strong  if  the  lauds  are  not 
required,  but  the  jury  have  found  that  the  lands  are  retained  for 
the  purposes  of  the  Act.  If  the  jury  had  found  that  they  were  not 
required  for  the  purposes  of  the  Act,  then  that  would  be  under  the 
control  of  the  Court ;  but  it  is  no  ground  for  moving  the  Court  to 
say  that  there  may  be  conceivable  cases  in  which  the  finding  would 
be  otherwise.  Looking  at  the  particular  case,  it  seems  to  me  that 
the  jury  were  perfectly  justified  in  the  decision  that  they  came  to. 
I  will  not  repeat  what  has  been  already  said  by  my  learned 
brothers,  but  I  just  wish  to  point  out  that  the  strips  of  land  are  so 
situated  close  to  the  station,  that  upon  a  review  of  the  matter  it 
Fteems  a  very  probable  thing  that  the  railway  company  would  wish 
that  they  had  means  enough  to  open  an  access  from  the  railway 
station  to  the  north-west  part  of  the  undertaking,  and  they  would 
thus  save  a  mile  or  two.  The  jury  have  found  that  the  purposes 
are  bond  fide  purposes,  and  I  see  from  the  evidence  of  the  engineer 
and  the  goods  traffic  manager,  who  would  know  most  about  it,  that 
they  said  the  purpose  was  bond  fide.  Then  when  we  are  asked  to 
say  that  these  lands  could  not  be  in  point  of  law  required  for  the 
purposes  of  the  Act  (the  jury  having  found  that  they  were)  merely 
on  the  ground  that  it  does  not  appear  on  some  original  plan  that 
the  lands  were  marked  down  for  a  particular  purpose,  and  that  it 
tloes  not  appear  when  it  is  to  be  done,  it  really  comes  to  this,  that 
the  intention  cannot  be  carried  out  until  the  Great  Eastern  Com- 
jKiny  get  funds.  There  was  ample  evidence  to  justify  the  finding, 
aw  far  as  I  can  see ;  and  not  only  do  I  think  that  such  finding  was 
not  wrong,  but  it  was  the  finding  I  myself  should  have  come  to. 

Judgment  appealed  against  affirmed,  and  appeal  dismissed 
with  costs. 

ENGLISH  NOTES. 

The  chief  point  decided  on  in  the  Great  Western  Railway  Co.  v. 
Mmj  (1874),  referred  to  in  the  above  judgment  of  Bramwell,  Ll  J., 
i\\.i  p.  327,  ante)^  was  that,  if  at  the  expiration  of  the  time  prescribed 
Uy  soot.  127  of  the  Lands  Clauses  Consolidation  Act,  1845,  the  land  ia 
fMit  required  for  the  permanent  purposes  of  the  undertaking,  the  land 
\M  Hijperfluous  within  the  section,  although  it  may  have  been,  within 
t(**i  ten  years,  used  for  temporary  purposes. 
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The  judgment  of  the  Court  of  Appeals  in  Hooper  v.  Bourne  (also 
referred  to  p.  327,  ante)^  which  adopted  this  principle  on  the  authority 
of  Great  Western  Railway  Co,  v.  May^  was  itself  affirmed  by  the  House 
of  Lords.  Hoojper  v.  Bourne  (H.  L.  1880),  5  App.  Cas.  1,  49  L.  J.  Q.  B. 
370.  In  that  case  the  time  within  which  the  land  not  required  might 
be  sold  expired  in  1863.  The  action  by  the  plaintiff  to  recover  the 
land  as  superfluous  land  was  not  brought  until  1875.  It  was  estab- 
lished by  the  evidence  that  since  the  year  1868  the  pieces  of  land  Jlad 
been  and,  at  the  time  of  the  action,  still  were  required  for  the  purposes 
of  constructing  additional  sidings  upon  them  to  accommodate  the  in- 
creased traffic.  The  Loed  Chancellor  (Lord  Cairns)  observed  that 
(5  App.  Cas.  10),  '*If  the  question  had  been  presented  for  solution 
before  a  jury,  or  any  other  tribunal  of  fact,  in  the  j^ear  1863,  it  is 
quite  possible  that  a  controversy  might  have  arisen  as  to  whether  in 
the  development  of  the  traffic  of  the  company  these  lauds  would  be 
required  for  these  additional  sidings,  and  at  that  time,  perhaps  there 
would  not  have  been  a  possibility  of  predicating  what  was  predicated  in 
the  year  1868,  that  the  increase  of  traffic  necessitating  these  additional 
works  had  actually  taken  place.  That  may  be  so;  but  there  is  a  very 
strong  presumption  which  arises  when  you  find  that  in  1868,  without 
its  being  said  that  there  was  any  unexpected,  unnatural,  casual,  or 
fortuitous  development  of  traffic,  but  merely  that  the  traffic  had  de- 
veloped so  as  to  require  this  additional  siding  accommodation,  —  there 
is,  I  say,  the  strongest  presumption  that  those  elements  were  at  work 
in  the  year  1863,  and  that  any  person  with  proper  foresight,  properly 
acquainted  with  the  way  in  which  railway  traffic  does  develop,  would 
have  said,  and  would  have  said  rightly  in  the  year  1863,  that  these 
pieces  of  ground  would  be  required  for  the  development  of  the  traffic 
^ which  afterwards  took  place."  The  House  of  Lords  accordingly 
affirmed  the  judgment  in  favour  of  the  defendant  of  the  Queen's  Bench 
and  Court  of  Appeal,  holding  that  the  land  was  not  superfluous  lands 
within  sect.  127  of  the  Lands  Clauses  Consolidation  Act,  1845. 

That  the  directors  of  a  railway  company  have  attempted  to  sell 
lands  as  superfluous  land,  although  primd  facie  evidence  that  the 
land  was  in  fact  superfluous  is  not  an  estoppel  against  the  company  in 
a  question  with  the  adjoining  landowner  claiming  them  after  the 
expiry  of  the  ten  years,  if  it  is  shown  that  in  fact  the  land  was 
required  for  the  purposes  of  the  undertaking.  Macfie  v.  Callender  and 
Oban  Bailway  Co,  (Court  of  Session,  1897),  24  Rettie,  1156,  and 
(H.  L.)  1898,  A.  C.  270. 
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No.  37.  — CARINGTON  (Lord)  v.  WYCOMBE   RAILWAY 

COMPANY. 

(L.  J.  J.  1868.) 

'    RULE. 

*^  Land  situate  in  a  town,"  within  the  meaning  of  the 
128th  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
so  as  to  displace  the  vendor's  right  of  pre-emption  of 
superfluous  land,  must  be  situate  within  the  area  of  land 
surrounded  or  covered  by  continuous  houses  of  the  town ; 
and  it  is  not  enough  that  it  is  situate  within  the  borough 
boundary 

Caringtoii  (Lord)  v.  Wyoombe  Bailway  Company. 

L.  R.  3  Ch.  377-387  (s.  c.  37  L.  J.  Ch.  213 ;   18  L.  T.  96  ;  16  W.  R.  494). 

[377]  Lands  Clauses  Act,  sect.  128.  —  Superfluous  Lands.  —  Right  of  Pre-emp- 
tion. —  '•^Land  in  a  7biim." 

A  railway  company  gave  to  landowners  notice  to  treat  in  respect  of  a  close 
of  land  containing  1  a.  27  p.,  part  of  the  C.  estate.  The  price  was  settled  be- 
tween the  parties,  and  the  land  conveyed  to  the  company  by  a  deed  not  in  the 
statutory  form,  including  the  mines  and  all  the  estate  of  the  vendors.  The 
company  used  about  tliree  perches  of  the  land  for  their  railway ;  and  about 
two  years  after  their  purchase  they,  in  pursuance  of  a  contract  which,  before 
the  notice  to  treat,  they  had  made  with  T.,  to  convey  to  him  all  such  part  of 
the  C.  estate  as  lay  between  his  la/id  and  the  railway,  conveyed  the  remaining 
1  A.  24  p.  to  him  by  a  deed  which  recited  that  it  was  supei^fluous  land.  The 
land  was  situate  within  the  limits  of  a  borough,  but  was  at  some  distance 
from  the  mass  of  houses  forming  the  town.  There  were  two  cottages 
upon  it :  — 

Held  (aflSrming  the  decree  of  Stuart,  V.-C),  that  the  land  was  not  **land 
in  a  town,''  nor  <'  land  built  upon  or  used  for  building  purposes,'*  within  the 
meaning  of  the  Lands  Clauses  Act,  sect.  128,  so  as  to  take  away  the  vendors' 
right  of  pre-emption ;  that  this  right  was  not  extinguished  by  the  mode  of 
conveyance ;  and  that,  although  the  ten  years  mentioned  in  the  r27th  clause 
of  the  Act  had  not  expired,  the  vendora,  inasmuch  as  the  company  had  parted 
with  the  land  as  superfluous,  could  at  once  exercise  the  right  of  pre- 
emption. 

Held,  also,  that  the  vendors  would  have  been  entitled  to  relief  on  the 
ground  that  the  company  had  taken  the  land,  not  for  the  purposes  of  their 
Act,  but  in  order  to  enable  them  to  fulfil  their  contract  with  T. 


R.  C.  VOL.  XXII.]       SECT.  V.  —  VARIOUS   PROVISIONS.  343 

Ho.  37.  —  Carington  v.  Wycombe  By.  Co.,  L.  B.  8  Ch.  377^  37B. 

This  was  an  appeal  by  the  defendants  from  a  decree  of  V  ice- 
Chancellor  Stuart  (L.  R.  2  Eq.  825). 

In  1857,  the  Wycombe  Railway  Company  obtained  an  Act  for 
making  an  extension  railway. 

By  deed  dated  the  23rd  of  October,  1858,  the  company,  in  con- 
sideration of  a  sum  of  £20,000  stock  to  be  transferred  to  thera  by 
W.  Terry,  agreed  that  from  such  transfer  the  lands  to  be  purchased 
for  the  extension  railway  should  be  charged  with  a  fee  farm  rent 
of  £800,  payable  to  Terry,  his  heirs  and  assigns ;  and  that  the 
company,  so  soon  as  they  should  be  in  possession  of  and  legally 
entitled  to  deal  with  the  whole  of  the  land  being  part  of  Castle 
Hill,  lying  between  Terry's  rectory  farm  and  the  site  of  the 
extension  railway,  would  convey  it  to  Terry  in  fee  without 
charge. 

*The  Castle   Hill   estate   belonged  to   persons  named  [*  37S]  i 

Smith,   who  were,  in    fact,  trustees   for    the    plain ti fly,  j 

though  this  did  not  appear  in  the  bill.  In  1859  the  company 
served  on  them  notice  to  treat  in  respect  of  three  pieces  of  land, 
one  (Si  which,  containing  1  a.  27  P.,  was  the  land  to  which  the  suit 
related.  The  price  was  ascertained  by  valuers  chosen  by  the 
parties,  and  the  purchase  of  the  piece  of  land  in  question  wa?? 
completed  by  an  indenture,  dated  the  26th  of  February,  1862,  by 
which,  in  consideration  of  £700  paid  to  the  Smiths  by  the  com- 
pany in  full  for  the  purchase  of  the  land,  and  in  full  com p<in nation 
for  all  damage  by  severance,  and  for  all  injury  done  to  other  or 
adjoining  lands  of  the  Smiths  by  the  railway,  and  in  lieu  of  all 
accommodation  works,  the  Smiths  conveyed  the  piec^  of  land  to 
the  company,  "  with  all  mines  and  minerals  in  and  under,  and  all 
houses,  outhouses,  buildings,  woods,  &c.,  upon,*'  and  all  ways,  &c., 
belonging  or  reputed  to  belong  to  the  land  in  question,  "and  all 
the  estate,  right,  title,  interest,  use,  trust,  inheritance,  property,  tt 

benefit,  claim,  and  demand  whatsoever  at  law  and  in  otjuity  "  of  B 

the  Smiths  and  every  of  them  into,  out  of,  and  upon  the  Innd, 
to  hold  the  premises  unto  and  to  the  use  of  the  conqmny,  their 
successors  and  assigns,  for  ever.  "  And  it  is  hereby  o greed  tliat 
these  presents  are  intended  to  operate  and  take  effect  ns  a  convey-  ■ 

ance  of  the  hereditaments  and  premises  hereby  assured,  made 
as  near  to  the  form  in  Schedule  A  to  the  Lands  Clauses  Consoli*  ,^ 

dation  Act,  1845,  as  the  circumstances  of  the  case  will  admit, 
and  also  in  every  other  mode  in  which  the  same  may  operate  and 
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j»i-aeiuoaed  Act."  The  deed 
2-Ljji=  :r  zzijt  jl  znt  sszal  foriii,  and  was  framed 
'^rm    -    ^Lsr   rm  zi  Schedule  A  to  the  Lands 

'  -^  '.:=^^  =-^  -iir-e  perches  of  this  land  for  the 
r  i^Ti:-     jL^  jT-  m  indenture,  dated  the  4th  of 

— ^    ^  j=^i  a:  iie  iSid  of  October,  1858,  and 

-i    -1-    .    tr     n-^T^  was  superfluous  land,  and 

I         .-T.  r    .-rum  jt  rre-emption  belonged  to  any 

-rr-^-^-^  ::  Tir^uance  of  the  covenant  in  that 

ir    -:■■  •  ^;  1  i.  i4  ?.  lo  the  defendant  Terry  in 

:i_    :r       -tc  t:  ziid  farmed  part  of  the  pleaa- 
^  .-     ^  "    -r^.r  HTIl  wLfch  was  a  mansion  with 
irraohed  to  it.     The  greater 
wirhin  the  boundary  of  the 
_   T~:t  n^-cuti': It  outside  of  the  build- 
^  -rr^  -CSS  ipon  the  land  a  house  called 
_^   iZ  u:e   rack  of  it,  but  both* were 
^  :i  :rr^  jf  rhe  houses  in  the  town. 
-    .  ^'-ti  lie  plaintiffs  took  a  convey- 
•sxir  Hill  estate,  except  such  part  of 

'  i^  :.:.:<  ileii  their  bill  against  the 

■    ..-  1  w  :I4  p.  conveyed  to  the  plain- 

-V-    J  :iie  !i:ht  of  pre-emption  given 

-^■^    Y- :.      "Hie  bill  was  subsequently 

/•rr  :!»  Terry  to  have  been  made 

-"  -.  md  by  alleging  that  the  land 

•     -^'.  ;ir^  by  the  company  for  the 

•^    ■ ::  was  bought  by  the  company 

.    .  :.  iniT'  powers  for  the  purpose  of 

.    :  .^  iti:ii"er  the  company  nor  any 

.    •  i  :  ^?ci::i  the  land  as  against  the 

/,  ;  :  lac  :Iie  plaintiffs  were  entitled  to 
:.  i-icir  nctit:  of  pre-emption,  and  made 
*.::'^y:uice  to  Terry,  and  ordering  the 
:::e  ^ur^^hase-money,  to  be  ascertained 
^jjs*:s  Act,  sect  130,  to  convey  to  the 
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plaintiffs,  and  ordering  the  defendants  to  pay  the  costs  of  the 
suit. 

Mr.  Bacon,  Q.  C,  Mr.  Greene,  Q.  C,  Mr.  Speed,  and  Mr.  Streeten, 
for  the  appellants :  — 

This  was  land  in  a  town.  Elliott  v.  South  Devon  Railway  Com- 
pany,  2  Ex.  725 ;  Reg,  v.  Cottle,  16  Q.  B.  412 ;  Co.  Litt.  §  164 ; 
Blackstone's  Commentaries,  Vol.  i.  p.  144.  There  therefore  could 
not  be  any  right  of  pre-emption  under  the  Lands  Clauses 
Act,  sect.  128.  But  apart  from  that,  the  *  purchase  was  [*  380] 
not  a  compulsory  one,  but  a  purchase  by  agreement,  and 
the  vendor  in  such  a  case,  if  he  desires  a  right  of  pre-emption, 
ought  to  reserve  it.  The  words  of  the  conveyance  extinguish 
every  right  of  the  vendors  in  the  land,  including  any  right  of  pre- 
emption there  might  be.  The  plaintiffs  cannot  be  heard  to  say 
that  the  company  did  not  want  this  land,  for  the  company  are 
the  judges  whether  they  want  land  or  not.  Stockton  and  Darling- 
ton Railway  Company  v.  Brown,  9  H.  L  C.  246.  The  time  has  not 
arrived  when  the  right  of  pre-emption,  if  any,  can  be  claimed. 

Sir  EoundfeU  Palmer,  Q.  C,  and  Mr.  Kekewich,  for  the  plaintiffs :  — 

[The  Lord  Justice  (Lord  Cairns).  —  It  is  unnecessary  to  hear 
you  on  the  question  whether  this  land  was  taken  under  the 
powers  of  the  Act] 

Then  we  must  succeed  on  both  grounds.  There  was  a 
right  of  pre-emption,  for  this  clearly  is  not  land  within  a 
town :  Elliott  v.  Soidh  Devon  Railway  Company ;  Reg,  v.  Cottle, 
and  the  suit  is  not  premature,  as  the  company  have  declared 
the  land  to  be  surplus  land,  and  have  parted  with  it.  No  doubt 
the  company  are  the  judges  of  what  land  they  require  for  the 
purposes  of  their  works,  but  they  must  judge  honCL  fide.  Here 
they  did  not  buy  for  the  purposes  of  their  works,  but  in  order 
to  carry  into  effect  a  previous  contract  with  Terry.  This  was 
a  fraud  on  their  powers. 

Mr.  Greene,  in  reply. 

Lord  Cairns,  L.  J. :  — 

In  this  case  the  bill  alleges,  and,  in  my  opinion,  sufficiently 
alleges,  two  distinct  cases,  either  of  which,  if  supported  by  the 
facts,  would  entitle  the  plaintiffs  to  relief. 

In  the  first  place,  it  alleges  that  the  piece  of  land  in  question^ 
containing  something  over  an  acre,  taken  by  the  appellants,  the 
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railway  eompany,  under  their  compulsory  powers,  and  ostensibly 
for  the  purposes  of  their  Act,  was  not  really  taken  for  those  pur- 
poses, but  in  order  to  fulfil  a  contract  which  they  had  pre- 
[*  381]  viously  *made  with  the  appellant,  Mr.  Terry,  that  they 
would,  for  a  valuable  consideration,  make  over  the  whole 
of  this  piece  of  land  to  him.  The  alternative  case  alleged  by  the 
bill  is,  that  whether  the  land  was  acquired  for  the  purposes  of  the 
Act  or  not,  it  has  since  become  superfluous  land  within  the  mean- 
ing of  the  Lands  Clauses  Consolidation  Act,  and  that  those  who 
are  the  owners  of  the  land  from  which  it  was  severed  are  entitled 
to  the  offer  of  it,  and  to  purchase  it  if  they  are  so  minded,  before  it 
is  offered  or  sold  to  any  other  person.  Either  of  those  cases,  if 
established,  would,  as  I  have  said,  entitle  the  plaintiffs  to  relief, 
though  the  measure  of  relief  might  be  in  some  degree  different 
According  to  the  first  of  these  alternative  cases,  the  plaintiffs 
would  probably  be  entitled  to  a  return  of  the  land,  giving  back 
such  part  of  the  price  received  by  them  as  would  be  attributable 
to  this  quantity  of  land.  In  the  second  case  they  would  be 
entitled  now  to  exercise  their  option  to  purchase,  and  if  the  price 
on  re-sale  was  not  agreed  upon,  then  the  parties  would  be  entitled 
to  have  the  price  settled  by  arbitration  according  to  the  clauses  of 
the  Act. 

It  was  upon  the  second  of  these  grounds  that  the  decree  of  the 
Vice-Chanoellor  has  proceeded ;  and  as  the  plaintiffs  on  their  part 
are  satisfied  with  a  decree  on  that  footing,  and  we  agree  with  the 
view  of  the  Vice-Chancellor  on  that  point,  it  is  not  necessary  to 
go  at  length  into  the  first  ground  to  which  I  have  referred ;  but  as 
some  part  of  the  argument  was  addressed  to  it,  I  think  it  right  to 
state  my  opinion  upon  it.  There  is  no  controversy  as  to  the  facts; 
and  it  appears  to  me  that  a  more  distinct  and  more  openly  avowed 
case  of  the  use  of  parliamentary  powers  for  purposes  not 
intended  by  Parliament  never  has  been  presented  to  the  Court, 
and  that  this  is  exactly  one  of  those  cases  which  was  described  by 
Lord  Cranworth,  in  Galloivay  v.  Mayor  and  Commonalty  of 
London,  L.  R.  1  H.  L.  34, 43,  where  his  Lordship  said :  "  The  principle 
is  this,  that  when  persons  embarking  in  great  undertakings,  for  the 
accomplishment  of  which  those  engaged  in  them  have  received 
authority  from  the  Legislature  to  take  compulsorily  the  lauds  of 
others,  making  to  the  latter  proper  compensation,  the  persons  so 
authorised  cannot  be  allowed  to  exercise  the  powers  conferred  on 
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them  for  any  collateral  object."     The  land  here,  in  my 
opinion,  was  taken,  and  *is  avowed  to  have  been  taken,  [*382] 
for  that  which  was  an  object  entirely  collateral,  namely, 
to  give  to  Mr.  Terry  that  which  he  had  bargained  for  as  part 
of  the  consideration  for  the  sale  of  the  £20,000  stock. 

It  was  said,  however,  that  in  order  to  obtain  relief  on  this 
ground  the  plaintiffs  must  show  that,  if  the  land  had  not  been 
conveyed  to  Mr.  Terry,  or  the  company,  they  would  be  the  owners 
of  it,  and  it  is  said  that  the  plaintiffs  took  by  conveyance  from  the 
Messrs.  Smith,  not  this  land  in  question,  but  all  the  other  land 
adjacent  to  it,  expressly  excepting  that  which  bad  been  conveyed 
to  the  railway  company.  This,  if  an  objection,  would  be  purely 
one  of  form,  because  it  is  perfectly  clear  from  the  evidence  in  the 
cause  that  the  Messrs.  Smith,  who  themselves  give  evidence  to 
that  effect,  held  the  whole  of  the  land  as  trustees  for  the  plaintiffs, 
and  left  the  management  of  it  to  the  plaintiffs,  as  the  perjions 
beneficially  entitled,  and  at  the  most  it  would  be  necessary  that 
the  Court  should  adopt  some  course  for  putting  upon  the  record 
the  title  of  the  plaintiffs  as  beneficiaries  of  this  small  piece  of 
land,  for  which  purpose  I  think  the  Court  would  readily  permit  an 
amendment.  It  is  not,  however,  necessary  to  pursue  that  subject 
further,  as  the  plaintiffs  are  satisfied  with  relief  founded  on  the 
ground  of  their  alternative  case. 

The  alternative  case  deals  with  this  land  as  superfluous  laiirl. 
The  definition  of  superfluous  land  in  the  Lands  Clauses  Act  is 
"  lands  acquired  by  the  promoters  of  the  undertaking  under  the 
provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, but  which  shall  not  be  required  for  the  purposes  thereof " 
The  land  in  question,  for  whatever  purpose  it  was  acquired,  is 
clearly  now  superfluous  land  within  this  description.  It  was  limA 
which  was  acquired  de  facto  under  these  parliamentary  powers^, 
and  it  is  not  required  for  the  purposes  of  the  Act,  and  accord- 
ingly, in  the  conveyance  to  Mr.  Terry,  the  railway  company  have 
themselves  stated  that  it  is  superfluous  land,  and  cannot  now 
dispute  the  fact.  The  plaintiffs,  therefore,  being  now  the  persons 
entitled  to  the  land  from  which  this  piece  of  land  was  originnlly 
severed,  have  the  right  of  pre-emption  before  it  is  sold  to  any  one 
else,  unless  it  can  be  shown  that  it  is  land  situate  within  a  town, 
or  land  built  upon  or  used  for  building  purposes. 

*The  first  question,  therefore,  is,  is   it  land   situate  [*  3iS3] 
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within  a  town  ?  Now,  looking  at  the  maps  which  are  in  evi- 
dence, it  is,  in  the  first  place,  clear  that  this  land  is  not  any 
part  of  the  solum  covered  by  what  I  may  term  the  congeries  of 
houses  which  form  the  high  street  of  the  town,  and  the  rear  or 
back  part  of  that  high  street.  It  therefore  is  not  land  which 
comes  within  the  definition  of  land  situate  within  a  town  given  in 
the  cases  which  have  been  decided  in  the  Court  of  Exchequer  and 
the  Court  of  Queen's  Bench,  —  land  surrounded  by  continuous 
houses,  or  land  covered  by  continuous  houses,  —  using  the  term 
"  continuous  "  in  the  popular  sense,  as  distinguished  from  contiguous. 
But,  moreover,  reverting  to  the  position  of  things  before  the  railway 
cutting  was  made,  this  land  (with  the  exception  of  Flint  Cottage, 
of  which  I  will  say  a  word  presently)  formed  part  of  what  I  may 
term  the  demesne  or  pleasure  ground  of  Castle  Hill,  which  was  held 
along  with  the  mansion  house  of  Castle  Hill,  and  if  the  land  in 
question  was  within  the  town,  it  seems  to  me  to  follow,  as  a  necessary 
consequence,  that  Castle  Hill  itself  was  within  the  town,  which  no 
person  has  attempted  to  contend. 

It  is  said  that  the  borough  boundary  includes  the  whole  or  the 
greater  part  of  this  land.  That,  although  a  circumstance  not  to 
be  overlooked,  appears  to  me  to  be  in  no  way  conclusive  of  the 
matter,  because  we  all  know  there  are  many  boroughs  whose  par- 
liamentary and  municipal  boundary  goes  out  into  green  fields 
very  far  beyond  what  may  be  termed,  in  the  popular  sense,  **  the 
town. "  In  addition  to  that,  I  find  that  between  the  piece  of  land 
in  question,  and  what  I  have  termed  the  congeries  of  houses  form- 
ing the  front  and  rear  of  the  houses  in  High  Street,  there  is  another 
piece  of  land  which,  upon  all  the  maps,  is  called  meadow  land,  and 
which  seems  to  have  had  upon  it  a  barn,  a  cowshed,  and  home- 
stead, all  the  indications  of  rural  as  distinguished  from  urban  life. 
As  to  the  Flint  Cottage,  it  appears  to  have  been  one  of  those  rural 
tenements  which  are  to  be  found  in  all  parts  of  the  country,  and 
not  in  any  way  a  building  connected  with  or  to  be  referred  to  the 
town  of  Wycombe.  I  think,  therefore,  that  the  land  in  question  is 
clearly  not  situate  within  a  town. 

Is  it,  then,  land  "built  upon"?     These  words,  no  doubt,  are 

not  very  precise,  but  I  think  we  have  quite  sufficient 

[*  384]  means  of  *  judging  of  the  intention  of  the  Legislature  in 

using  them.     It  appears  to  me  that  the  words  "built 

upon"  must  mean  to  describe  something  which,  though  it  cannot 
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be  called  laud  in  a  town  or  part  of  a  town,  is  land  covered  with 
continuous  buildings  eodem  modo  as  the  sohim  of  the  town.  The 
Legislature  cannot  have  meant  that,  because  a  piece  of  laud  in  the 
open  country  has  a  building  upon  it,  it  is  "land  built  upon" 
within  the  meaning  of  this  section.  In  the  sense  in  wliich  tlie 
Legislature  must  be  taken  to  have  used  those  words,  I  think  that 
this  land  clearly  does  not  .come  within  them.  Then,  is  it  land 
"used  for  building  purposes"?  That  may  be  determioed  by  the 
evidence  of  the  defendants  themselves.  I  observe  that  all  their 
surveyors,  when  they  speak  of  the  land,  abstain  from  asserting  that 
it  is  land  built  upon,  but  they  vary  their  expression  in  a  way  which 
entirely  removes  it  from  the  operation  of  this  section.  They  say 
that  it  is  land  suitable  for  building  purposes,  and  was  valued  at  a 
high  price  because  it  might  become  at  some  time  building  land. 
But  what  the  Act  of  Parliament  requires,  in  order  to  bring  tlie  case 
within  the  exception,  would  be  not  that  it  should  be  capable  of 
being  used  as  building  ground,  but  that  it  actually  and  de  facta 
should  be  land  used  for  building  purposes,  which  this  land  clearly 
is  not  Therefore  it  seems  to  me  that  none  of  the  exceptions  in  tlie 
128th  clause  apply  to  this  land,  and  that  the  right  of  pre-emption 
of  the  plaintififs  to  it  is  clearly  established. 

Then  it  was  said  that  the  plaintiffs  were  premature  in  asserting 
this  right,  because  the  period  of  ten  years  from  the  time  limited 
by  the  special  Act  for  the  completion  of  the  works  had  not  ex- 
phed.  That  would  have  been  a  perfectly  good  answer  if  the  com- 
pany had  still  retained  possession  of  the  land,  and  tlm  plain  tiffs 
had  claimed  that  they  should  sell  it  at  this  particular  time  as 
surplus  land.  The  company  could  not  have  been  compelled  so  to 
do,  but  they  have  themselves  anticipated  the  period  of  ten  years 
by  selling  the  land  as  superfluous  land  to  Mr.  Terry. 

It  appears  to  me,  therefore,  that  upon  this  second  branch  of  the 
case  the  title  of  the  plaintififs  is  clearly  made  out,  and  that  this 
appeal  ought  to  be  dismissed  with  costs.  I  observe,  however,  that 
the  decree  does  not  reserve  liberty  to  apply.  Now,  it  seems  to 
me  that,  as  the  130th  section  of  the  Act  only  says  that  if 
the  *  owner  and  promoters  of  the  undertaking  do  not  a^^ee  [*  385] 
as  to  the  price  of  the  land,  such  price  shall  be  ascertained 
by  arbitration,  it  may  be  a  question  of  how  that  arbitration  is 
to  be  conducted,  for  the  Act  of  Parliament  does  not  say  that  it 
is  to  be  an  arbitration   of  the  kind   mentioned   in  the  earlier 
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sections ;  and  if  any  diflBculty  arises  as  to  that,  I  think  application 
should  be  made  to  the  Court;  liberty  to  apply  for  that  purpose 
should  therefore  be  reserved. 

Sir  C.  J.  Selwyn,  L.  J. :  — 

I  also  think  that  the  Vice-Chancellor  has  arrived  at  a  correct 
conclusion  in  this  case,  and  that  there  is  no  foundation  for  this 
appeal. 

I  concur  in  the  observation  with  which  the  VICE-CHA^XELLOR 
commences  his  judgment,  namely,  "Considering  the  enormous 
powers  conferred  by  the  Legislature  on  railway  companies  in 
enabling  them  to  compel  parties  to  part  with  their  land,  it  is  the 
duty  of  the  Courts  to  see  that  those  powers  are  scrupulously  exer- 
cised, and  that  companies  do  not  go  beyond  the  powers  granted  to 
them." 

In  the  present  case  the  company,  before  serving  the  notice  to 
treat,  had  entered  into  a  contract  by  which  they  bound  themselves 
to  convey  to  Terry  all  their  interest  in  the  land  in  question  when 
purchased  by  them;  and  after  reading  that  deed  it  is  manifest 
that  this  particular  piece  of  land  was  not  acquired  by  them  for 
any  of  the  purposes  of  their  Act,  but  for  a  collateral  purpose, 
namely,  that  of  subsequently  transferring  it  to  Terry.  This  was 
a  clear  abuse  of  their  statutory  powers. 

As  regards  the  plaintiffs'  right  of  pre-emption  of  the  lands  in 
question  under  the  128th  section  of  the  Lands  Clauses  Act,  the 
appellants  contend,  first,  that  the  case  falls  within  the  exception 
contained  in  that  section  ;  and,  secondly,  that  even  if  such  a  right 
ever  existed,  it  has  been  released  or  extinguished  by  the  convey- 
ance of  the  26th  of  February,  1862. 

With  respect  to  the  first  point,  the  appellants  contend  that  the 
land  in  question,  or  the  greater  part  of  it,  is  within  the  limits  of 
the  borough  of  Wycombe;  but,  as  the  Vice-Chancellor  has 
observed,  the  word  "  borough  "  occurs  in  other  parts  of  the 
[*  386]  statute,  *  and  is  to  be  found  more  than  once  in  the  inteipre- 
tation  clause,  but  it  is  not  to  be  found  in  the  128th  section. 
The  explanation  of  the  word  "  town "  given  by  Baron  Parke  in 
Elliott  V.  South  Devon  Railway  Company,  2  Ex.  729,  appears  to 
have  been  adopted  in  all  the  subsequent  cases  which  were  cited. 
And  the  Master  of  the  Rolls,  in  the  very  recent  case  of  Wallace 
V.  Attorney- General,  33   Beav.   384,   392,    when   called  upon  to 
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detennine  the  topographical  extent  of  London,  quotes  from  Sir 
William  Petty,  who  wrote  in  the  reign  of  James  II.,  a  passage  in 
which  he  defines  London  to  be  "  the  housing  within  the  walls  of 
the  old  city,  with  the  liberties  thereof,  Westminster,  and  the 
borough  of  Southwark,  and  so  much  of  the  built  ground  in  Middle- 
sex and  Surrey  whose  houses  are  contiguous  unto  and  within  call 
of  those  afore  mentioned." 

If  the  property  in  question  had  been  the  Flint  Cottage  only, 
there  might  have  been  more  room  for  doubt.  But  although  that 
cottage  was  at  the  east,  and  another  cottage  at  .the  west,  of  the 
property  in  question,  that  property  mainly  and  in  substance  con- 
sisted of  a  piece  of  meadow  land  formerly  part  of  the  land  attached 
to  the  mansion  of  Castle  Hill,  and  no  distinction  can  be  drawn 
between  this  piece  of  meadow  land  and  the  rest  of  the  Castle  Hill 
property  to  which  it  was  attached,  and  it  cannot  be  reasonably 
contended  that  Castle  Hill  mansion  is  situate  within  the  town. 
There  is  equally  little  ground  for  the  contention  that  the  land  in 
question  is  land  built  upon  or  used  for  building  purposes ;  for  if 
the  mere  circumstances  of  two  cottages  existing  upon  it  would 
bring  it  within  this  exception,  any  large  park  —  such,  for  example, 
as  Windsor  Park,  in  which  lodges  and  buildings  exist  —  might  be 
considered  as  coming  within  the  same  description.  And,  as  the 
Lord  Justice  has  observed,  the  defendants*  witnesses,  although 
they  speak  of  the  land  as  having  been  valued  as  building  land, 
and  as  being  adapted  for  building  purposes,  nowhere  state  that  it 
is  or  has  been  used  for  building  purposes. 

The  second  contention  of  the  appellants  —  namely,  that  the 
right  has  been  released  or  extinguished  —  is,  I  think,  at  once  dis- 
posed of  by  a  consideration  of  the  nature  of  the  right  itself.  For 
this  right  of  pre-emption  is  one  which  continues  after,  and  not- 
withstanding a  sale  and  conveyance,  and  may  indeed  be 
said  to  *arise  upon  and  in  consequence  of  such  sale  and  [*  387] 
conveyance.  And  it  therefore  requires  something  beyond 
the  ordinary  words  of  an  absolute  conveyance  to  indicate  an  inten- 
tion to  releasQ  such  a  right ;  and  in  the  present  case,  although  the 
deed  of  the  26th  of  February,  1862,  was  declared  to  be  intended  to 
take  efifect  as  a  conveyance  made  as  near  to  the  form  in  Schedule 
A  in  the  Lands  Clauses  Consolidation  Act  as  the  circumstances  of 
the  case  would  admit,  and  also  in  every  other  mode  in  which  the 
same  might  operate  independently  of  that  Act,  there  is  nothing  to 
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show  any  intention  to  release  the  right  of  pre-emption,  and  no 
such  intention  can  be  inferred  from  the  union  of  two  forms  or 
modes  of  conveyance,  in  neither  of  which,  when  separately  con- 
sidered, can  a  trace  of  any  such  intention  be  found. 

It  was  also  contended,  on  the  part  of  the  appellants,  that  the 
128th  section  did  not  apply,  because  this  was  a  case  of  voluntary 
agreement,  and  not  of  compulsory  purchase.  But  the  transaction 
commenced  with  the  usual  notice  to  treat  given*  in  the  ordinary 
exercise  of  the  company's  compulsory  powers;  and  I  think  the 
Legislature  cannot  be  considered  as  having  intended  to  deprive  a 
landowner  of  the  right  of  pre-emption,  because,  after  having  re- 
ceived such  a  notice,  and  proceeding  to  a  certain  extent  towards 
an  arbitration,  he  comes  to  an  agreement  with  the  company  on  the 
subject  of  the  price  to  be  paid  without  going  on  to  a  final  award  or 
to  an  inquiry  before  a  jury. 

On  the  whole,  I  think  that  the  appellants'  case  wholly  fails, 
and  that  they  should  pay  the  costs  of  the  appeal.  I  agree  with 
the  Lord  Justice  that  it  may  be  convenient  to  insert  in  the  decree 
a  clause  giving  liberty  to  apply. 

ENGLISH  NOTES. 

In  the  case  of  Londofi  Sc  South  Western  Railway  Co,  v.  Blaekrnore 
(1870),  L.  K  4  H.  L.  610,  615,  the  Lord  Chancellor  (Lord  Hath- 
krley)  cited  a  definition  of  land  "situate  within  a  town,"  adopted 
from  that  of  Parke,  B.  (Lord  Wensleyd ale),  in  Elliott  v.  South  Devon 
Railway  Co,  (1848),  2  Ex.  725,  17  L.  J.  Ex.  262,  and  more  neatly 
expressed  by  Mr.  Baron  Evssell  Gurney  in  a  direction  to  a  jury  ap- 
proved by  Lord  Campbell  in  Reg,  v.  Cottle  (1851),  16  Q.  B.  412.  The 
definition  was  this  :  "Where  there  is  such  an  amount  of  continuous 
occupancy  of  the  ground  by  houses  that  persons  may  be  said  to  be 
living  as  it  were  in  the  same  town  or  place  continuously  there  —  for 
the  purposes  of  the  Railway  Acts,  and  according  to  the  popular  sense 
of  the  word,  and  not  the  legal  sense  of  the  word,  which  would  not  give 
at  all  a  sensible  definition — the  place  may  be  said  to  be  a  town.'^ 


R.  C.  VOL.  XXII.]         SECT.  V.—  VARIOUS   PROVISIONS.  353 

Vo.  88.  — Sowerlyy  and  Co.  ▼.  Great  Northeni  By.  Co.,  60  L.  J.  Q.  B.  467, 468.  — Bole. 


No.  38.  — SOWERBY   AND   COMPANY  v.  GEEAT 
NORTHEKN  EAILWAY  COMPANY. 

(c.  A.  1891.) 

RULE. 

Where  a  railway  company  are  authorised  to  demand 
and  receive  in  addition  to  the  statutory  mileage  rate,  a 
reasonable  sum  for  loading,  &c.,  "  and  any  other  services 
incidental  to  the  business  or  duty  of  a  carrier,"  they  are 
entitled  to  make  a  charge  in  respect  of  station  accommo- 
dation for  merchandise,  and  of  the  general  expenses  of  the 
station  and  of  the  staff  and  plant  employed  there  so  far  as 
attributable  to  carriers'  services. 

Sowerby  and  Company  v.  Great  Vorthem  Railway  Company.^ 

60  L.  J.  Q.  B.  467-472  (s.  c.  65  L.  T.  546). 

Railway  Company,  —  Rates.  —  Terminal  Charges.  —  Station  Accommoda-  [467] 
iioHj  j'c.  —  Services  **  Incidental  to  the  Business  of  a  Carrier.^* 

The  statute  13  &  14  Vict.  c.  Ixi.  provides  (sect.  13)  that,  "  with  respect  to 
the  couyeyance  of  goods  and  minerals,  the  said  companies  may  lawfully  demand 
and  receive  as  their  maximum  rate  of  charge  for  the  conveyance  thereof  along 
their  railways,  including  the  tolls  for  the  use  of  the  railways,  and  waggons  or 
trucks,  and  locomotive  power,  and  every  expense  incidental  to  such  convey- 
ance, except  a  reasonable  sum  for  loading,  covering,  and  unloading,  and  for 
delivery  and  collection,  and  any  other  services  incidental  to  the  business  or 
duty  of  a  carrier,  where  such  services,  or  any  of  them,  are  or  is  performed  by 
the  said  companies,  .  .  .  any  rates  or  sums  not  exceeding,  &c."  :  Held^ 
that  on  the  true  construction  of  the  section,  the  companies  were  entitled  [468] 
to  make  charges,  in  addition  to  the  maximum  rate,  in  respect  of  station 
accommodation  for  merchandise,  and  of  the  share  of  the  general  expenses  of 
the  station,  of  supervision,  of  clerkage,  and  of  shunting  attributable  to  the 
merchandise  traffic,  as  **  services  incidental  to  the  duty  or  business  of  a 
carrier." 

Appsal  from  the  decision  of  the  Railway  and  Canal  Commission 
Court  upon  an  application  to  the  Court  under  the  10th  section  of 
the  Eailway  and  Canal  TraflSc  Act,  1888,  to  hear  and  determine  a 

1  Coram  The  Lord  Chancellor  (Lord  Halsburt),  Lord  Ebher,  M.  R.,  and 
Fry,  L.J. 
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dispute  with  respect  to  the  legality  of  tolls,  rates,  and  charges, 
charged  by  the  Great  Northern  Eailway  Company  for  the  carriage 
of  agricultural  seeds. 

The  applicants  were  linseed  and  cotton-seed  cake  manufacturers 
and  bone-crushers,  carrying  on  business  at  Great  Grimsby,  and 
employed  the  respondents  as  a  rail^yay  company  and  as  common 
carriers  to  carry  agricultural  seeds  from  and  to  various  stations  on 
their  railway,  and  among  others  between  Great  Grimsby  and 
Sudborough. 

The  traffic  in  question  was  carried  and  charged  for  under  the 
powers  of  the  Great  Northern  Railway  and  East  Lincolnshire  Rail- 
way Acts  Amendment  Act,  1850  (13  &  14  Vict.  c.  1xl),s.  13,  which 
provides  as  follows :  — 

"  And  with  respect  to  the  conveyance  of  goods  and  minerals,  the 
said  companies  may  lawfully  demand  and  receive  as  their  maxi- 
mum rate  of  charge  for  the  conveyance  thereof  along  their  rail- 
ways, including  the  tolls  for  the  use  of  the  railways,  and  waggons 
or  trucks,  and  locomotive  power,  and  every  expense  incidental  to 
such  conveyance,  except  a  reasonable  sum  for  loading,  covering, 
and  unloading,  and  for  delivery  and  collection,  and  any  other  ser- 
vices incidental  to  the  business  or  duty  of  a  carrier,  where  such 
services,  or  any  of  them,  are  or  is  performed  by  the  said  com- 
panies, and  except  a  reasonable  sum  for  warehousing  and  wharfage, 
or  for  any  other  extraordinary  services  performed  by  the  said  com- 
panies (in  respect  of  which  the  said  companies  may  make  a  reason- 
able extra  charge),  any  rates  or  sums  not  exceeding,  &c." 

The  charge  made  by  the  company  for  the  carriage  of  the  ap- 
plicants' seeds  from  Great  Grimsby  to  Sudborough  was  9$,  2rf. 
per  ton. 

The  applicants  said  that  this  sum  was  in  excess  of  the  amount 
which  the  respondents  were  entitled  to  charge. 

The  respondents  claimed  to  be  entitled  to  charge  lis.  8d.  per 
ton  for  the  conveyance  of  agricultural  seeds  between  these  places 
in  respect  of  the  following  items. 

Authorised  tolls  at  oid.  per  ton  per  mile 2     6| 

Nature  and  details  of  the  other  expenses  at  Great  Grimsby  :  — 
Share  of  expenses  of  providing  and  maintaining  station  accom- 

modativui  for  dealing  with  merchandise  traffic  as  carriers      •     1     5 
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«.     d. 
Share  of  general  expenses  of  station  (e.ff.  rates  and  taxes,  in- 
surance, lighting  and  water,  stationery  and  stores)  attribut- 
able to  carriers'  services 0     2 

Share  of  expenses  of  supervision  and  clerkage  (salary  and  wages 

of  agent,  clerk,  and  general  sta^,  attributable  as  aforesaid      .     0     6 
Shunting  (locomotive  power,  horses,  staff,  and  stores)     ...    0     6 

Loading  (labour  and  appliances) 0     7j: 

Sheets 0     3 

Cartage 1     11 

Nature  and  details  of  the  other  expenses  at  Sudborough  :  — 
Share  of  expenses  of  providing  and  maintaining  station  accom- 
modation for  dealing  with  merchandise  traffic  as  carriers      .     0     8| 
Share  of  general  expenses  of  station  (e.g.,   rates  and  taxes, 
insurance,    lighting     and     water,     stationery    and    stores) 

attributable  as  aforesaid 0    3 

Share  of  expenses  of  supervision  and  clerkage  (salary  and  wages 

of  agent,  clerk,  and  general  staff),  attributable  as  aforesaid  0  4| 
Shunting  (locomotive  power,  horses,  staff,  and  stores).     .     .     .     0     6J 

Unloading  (labour  and  appliances) 0     4 

Cartage 16 

11  8 

But  of  the  total  of  the  expenses  other  than  tolls,  the  company 
only  enforced  the  payment  of  6s.  7\d.,  which,  added  to  the  toll  of 
2«.  6|rf.,  made  up  the  rate  of  95.  2d,  charged. 

The  applicants  contended  that  the  respondents  were  not 
entitled  by  law  to  make  any  charge  in  addition  to  the  *  maxi-  [♦  469] 
mum  rate  per  ton  per  mile,  except  for  loading,  covering,  and 
unloading. 

In  the  Railway  and  Canal  Commission  Court,  Mr.  Justice  Wills 
and  Mr.  Commissioner  Price,  Sir  Frederick  Peel  dissenting,  held  that 
the  case  was  governed  by  the  case  of  Ball  v.  The  London,  Brighton, 
and  South  Coast  Eailway  Company,  15  Q.  B.  D.  505,  and  that  the 
respondents  were  entitled  under  the  provisions  of  their  Act  to 
make  the  charges  claimed. 

The  applicants  appealed. 

Balfour  Browne,  Q.  C,  and  W.  A.  Hunter,  for  the  appellants. 

Sir  Henry  James,  Q.  C.  (with  him  C.  Dodd,  Q.  C,  and  C.  A. 
Eussell),  for  the  respondents. 

The  arguments  sufiSciently  appear  in  the  judgments  of  the  Court. 
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The  Lord  Chancellor  (Lord  Halsbury).  —  The  business  which 
a  railway  company  carries  on  with  respect  to  the  conveyance  of 
goods  is  divisible  into  two  classes.  They  convey  them  by  their 
locomotives  from  point  to  point  upon  their  railway,  and  they  also 
carry  on  and  deliver  a  certain  quantity  of  them  at  places  beyond 
that  at  which  their  locomotive  stops.  I  can  quite  understand  that, 
as  a  matter  of  fact,  the  analysis  of  these  two  different  classes  of 
business,  and  the  services  and  accommodation  rendered  in  respect  of 
them,  may  sometimes  be  difficult.  With  respect,  for  instance,  to 
shunting  and  the  use  of  railway  sidings,  I  can  well  imagine  that  a 
person  who  had  to  make  the  analysis  would  be  in  some  diflSculty 
to  know  how  much  of  these  services  to  attribute  to  locomotive  rail- 
way business,  and  how  much  to  carriers*  distribution  business. 
The  principle,  however,  seems  to  be  plain.  Eailway  companies 
are  permitted  by  law  to  carry  on,  not  only  along  their  line,  but  also 
in  connection  with  it,  and  as  part  of  the  same  general  undertaking 
by  which  they  make  profit,  the  business  of  distributing  goods 
which  they  bring  from  distant  points  at  the  places  where  the 
dififerent  consignees  intend  that  they  shall  be  delivered.  For  that 
purpose  they  are  obliged  to  build  stations  for  the  receipt  and 
despatch  of  the  goods  so  entrusted  to  them.  For  the  use  of  these 
stations  the  tolls  for  the  conveyance  of  the  goods  along  the  rail- 
way would  be  obviously  inadequate,  and  it  appears  to  me  to  be 
quite  plain  that  the  -companies  are  entitled  to  make  charges  in 
respect  of  them.  If  Messrs.  Pickford  or  Messrs.  Chaplin  &  Home 
made  charges  for  those  things  in  times  gone  by,  and  the  railway 
companies  have  now  succeeded  to  their  business,  why  are  not  the 
companies  entitled  to  make  for  the  performance  of  the  same 
duties  the  same  charges  as  those  firms  did  when  they  performed 
the  duties  as  an  independent  business  ?  The  question  of  analysis 
is  for  the  Railway  Commissioners  and  their  officers,  but  upon  the 
question  of  principle  I  cannot  entertain  any  doubt  that  the  decision 
in  HaWs  Case,  15  Q.  B.  D.  505,  and  the  judgment  of  Mr.  Justice 
Wills  in  the  present  case,  are  both  correct.  If  the  expenses  in 
question  in  this  case  are  proved  to  be  attributable  to  carriers' 
accommodation  for  dealing  with  merchandise  traffic  as  carriers  deal 
with  it  —  that  is,  to  carriers'  services  as  distinguished  from  the 
ordinary  course  of  propulsion  from  one  point  of  the  railway  to 
another  —  it  seems  to  me  perfectly  clear  that  the  company,  in  their 
capacity  as  distributing  or  forwarding  carriers,  are  entitled  to  make 
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a  charge,  the  amount  of  which  it  is  not  for  us,  but  for  the  Eailway 
Commissioners,  to  ascertain.  In  my  opinion,  the  judgment  of  the 
Court  below  must  be  affirmed. 

Lord  EsHER,  M.  R  —  The  question  in  this  case  is  as  to  the  true 
construction  of  a  part  of  the  13th  section  of  the  Great  Northern 
and  East  Lincolnshire  Eailway  Acts  (Amendment  Act),  1850  (13 
&  14  Vict.  c.  Ixi.),  and  its  application  to  the  charges  set  out  in  the 
particulars  given  by  the  railway  company  in  this  case.  The  sec- 
tion has  been  construed,  first  of  all,  in  Hair 8  Case,  15  Q.  B.  D.  505, 
the  section  of  the  London,  Brighton,  and  South  Coast  Eailway 
Company's  Act  of  1863  discussed  in  that  case  being  almost  identi- 
cal in  terms  with  the  section  now  in  question  ;  and  secondly,  in 
the  judgments  of  the  Eailway  and  Canal  Commission  Court  in 
the  present  case.  In  my  opinion,  the  judgment  in  ffalFs  Case, 
and  the  judgment  of  the  Court  below  in  the  present  case,  are 
both  correct. 

*The  section  provides  that,  "with  respect  to  the  con-  [*470] 
veyance  of  goods  and  minerals,  the  said  companies  may 
lawfully  demand  and  receive  as  their  maximum  charge  for  the 
conveyance  thereof  along  their  railways,  including  the  tolls  for  the 
use  of  the  railways,  and  waggons  or  trucks  and  locomotive  power, 
and  every  expense  incidental  to  such  conveyance "  —  and  then 
follow  the  material  words  which  we  have  to  construe  —  "except 
a  reasonable  sum  for  loading,  covering,  and  unloading,  and  for 
delivery  and  collection,  and  any  other  services  incidental  to  the 
business  or  duty  of  a  carrier,  where  such  services  or  any  of  them 
are  or  is  performed  by  the  said  companies  (in  respect  of  which  the 
said  companies  may  make  a  reasonable  extra  charge),  any  rates 
or  sums  not  exceeding,  &c."  In  ffaU's  Case,  Mr.  Justice  Wills 
dealt  with  the  meaning  of  this  exception  :  "  It  was  objected  also," 
he  says  (15  Q.  B.  D.  539),  "that  as  a  general  rule  of  construction 
an  '  exception  *  ought  to  be  something  which,  but  for  the  exception,^ 
would  fall  within  the  primary  proposition,  and  that  therefore 
*  conveyance '  in  sect.  51  must  be  something  which  comprehends 
loading,  delivery,  and  the  like.  As  a  strict  grammatical  construc- 
tion, this  proposition  is  undeniable.  The  departure,  however,  from 
strict  construction  required  by  the  view  we  take  is  not  a  violent 
one.  We  read  the  exception  as  equivalent  to, '  But  in  cases  where 
the  company  are  the  carriers  they  shall  be  allowed  to  make  rea- 
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sonable  charges  for  the  specified  services  and  such  others  as  are 
incidental  to  the  duty  and  business  of  a  carrier  and  are  actually 
performed  by  the  company.* "  I  think  that  this  is  the  true  inter- 
pretation of  the  clause  in  that  respect. 

We  come  then  to  consider  whether  the  charges  made  in  these 
particulars  come  within  that  ruling.  It  is  obvious,  I  think,  that  in 
this  section  a  difference  is  made  by  the  Legislature  between  the 
conveyance  of  the  goods  along  the  railway,  and  the  services  which 
are  part  of  what  is  called  the  duty  of  the  company  as  carriers. 
The  company  may,  of  course,  be  called  carriers  when  they  are 
carrying  goods  along  the  railway,  but  the  distinction  made  in  the 
section  is  between  the  conveyance  of  the  goods  along  the  line  and 
their  other  services  as  carriers.  That  being  so,  the  substance,  as  I 
understand  it,  of  the  judgment  of  Mr.  Justice  Wills  in  HalVs  Case 
is  that  the  section  gives  the  railway  company  a  distinct  right  to 
charge  for  any  other  service  which  is  properly  incidental  to  the 
duty  of  a  carrier  as  distinguished  from  the  rest  of  the  business 
carried  on  by  the  company,  and,  in  my  opinion,  that  is  the  right 
and  true  construction  of  the  section.  The  only  inquiry,  therefore, 
which  is  left  is  whether  the  charges  made  are  properly  incidental  to 
the  duty  of  a  carrier  as  distinguished  from  the  rest  of  the  business 
carried  on  by  the  railway  company.  Applying  that  rule  to  the  par- 
ticulars here,  we  find  that  a  right  distinction  is  drawn  in  them.  It 
could  not  be  said  that  the  company  could  make  a  charge  for  the 
expense  of  providing  and  maintaining  the  whole  of  the  station 
accommodation.  But  the  company  do  not  make  such  a  charge.  The 
particulars  only  include  the  share  of  the  expense  of  providing  and 
maintaining  station  accommodation  necessary  for  dealing  with  mer- 
chandise traffic  as  carriers.  Whether  the  Is.  M.  charged  is  the 
correct  charge  or  not,  or  whether  there  is  in  any  particular  case  a 
part  of  a  station  which  can  be  said  to  be  provided  for  the  purposes 
of  the  company  as  carriers,  is  a  matter  of  the  application  of  the 
ryle  to  the  facts  of  the  particular  case,  which  must  go  back  to  the 
Railway  Commissioners,  or  to  such  of  their  officials  as  they  have 
the  right  to  refer  it  to,  to  decide. 

The  next  charge  is  a  "  share  of  general  expenses  of  stations." 
In  the  same  way,  if  the  charge  were  in  respect  of  the  whole  of 
the  station  expenses,  it  would  be  wrong ;  but  it  is  only  in  respect 
of  so  much  of  those  general  expenses  as  are  "attributable  to 
carriers'  services."     That,  again,  therefore,  is  right. 
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Then  there  is  the  share  of  expenses  of  "  supervision  and  clerkage 
(salary  and  wages  of  agent,  clerk,  and  general  stafi)  attributable  as 
aforesaid."  The  meaning  of  that  is  that  they  would,  as  a  railway 
company,  want  for  their  station  a  certain  number  of  clerks ;  but  if 
they  add  to  their  business  as  a  railway  company  the  busi- 
ness of  carriers,  they  want  more  clerks,  *  and  in  respect  of  [*  471] 
these  extra  clerks,  and  these  only,  they  charge. 

The  next  charge  for  "  shunting  (locomotive  power,  horses,  staff, 
and  stores)  "  has  not  upon  the  face  of  it  the  same  limitation,  but 
the  company  agree  that  it  is  to  be  read  as  if  the  same  limitation 
were  inserted,  and  the  charge  were  for  so  much  of  the  shunting  as 
is  attributable  to  their  business  as  carriers,  over  and  above  what 
it  would  be  if  they  were  acting  only  as  a  railway  company. 

But  then  it  is  said  that  the  charge  can  only  be  for  "  services  '* 
performed,  and  that  as  the  word  "  services  "  implies  personal  acts, 
no  charge  can  be  made  for  a  share  of  the  expenses  of  providing 
and  maintaining  stations.  The  answer  is,  that  the  performance  of 
a  service  may,  and  in  many  cases  must,  require  the  erection  of  a 
building  in  which,  or  of  appliances  and  conveniences  with  which, 
to  perform  that  service.  Any  reasonable  tradesman  or  carrier 
making  a  charge  for  services  performed  in  a  building  would  include 
in  it  a  reasonable  payment  in  respect,  I  do  not  say  of  capital  out- 
lay, but  in  resp^t  of  interest,  or  otherwise  in  respect  of  the  annual 
allowance  to  be  made  for  the  expenditure  on  that  building.  SuCh 
a  charge,  therefore,  may  be  reasonably  made  by  the  railway  com- 
pany where  services  are  rendered  in  a  building.  I  think,  therefore, 
that  the  principle  is  clear,  and  that  the  judgment  of  the  Divisional 
Court  in  HalVs  Case  and  the  judgment  of  the  Railway  Commis- 
sioners in  the  present  case  are  right,  and  that  this  appeal  should 
be  dismissed. 

Fry,  L.  J.  —  I  am  of  the  same  opinion.  The  13th  clause  of  the 
company's  private  Act  of  1850  provides  that,  with  regard  to  the 
conveyance  of  goods  and  minerals,  the  company  may  demand  and 
receive  a  maximum  charge  for  conveyance  thereof  along  their 
railway,  including  certain  sums  which  are  mentioned.  It  is  argued 
that  the  railway  includes  the  stations,  and  that  conveyance  along 
their  railway  therefore  includes  dealing  with  the  goods  in  the 
stations.  To  that  argument  the  answer,  as  it  seems  to  me,  is 
that  it  is  obvious  that  the   Legislature  here  are  speaking  of  the 
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railway  in  the  more  narrow  signification  of  the  line  of  rails  along 
which  the  goods  are  carried.  In  that  sense  it  would  not  necessa- 
rily include  any  part  of  the  station  used  for  the  purpose  of  sorting 
the  goods.  Then  it  is  provided  that  the  charge  is  to  include  every 
expense  incidental  to  such  conveyance,  and  upon  those  words 
it  has  been  argued  that  all  the  services  which  are  performed  by 
the  railway  company  as  carriers  are  incidental  to  the  conveyance, 
and  therefore  primd  faeit  included  in  the  mileage  charge.  But 
these  words  are  followed  by  words  of  exception.  I  shall  not  pause 
to  consider  whether  they  are  properly  words  of  exception,  or 
whether  they  are  more  properly  in  the  nature  of  a  proviso.  They 
are,  at  any  rate,  words  introducing  an  explanatory  clause,  by  which 
it  is  provided  that  in  addition  to  the  mileage  rate  a  reasonable  sum 
may  be  charged  —  first,  for  loading,  covering,  and  unloading ;  sec- 
ondly, for  delivery  and  collection ;  and  lastly,  for  any  other  ser- 
vices incidental  to  the  business  or  duty  of  a  carrier,  where  such 
services  or  any  of  them  are  or  is  performed  by  the  company. 

It  seems  to  me  that  the  Legislature  intended  to  divide  the  entire 
gross  business  carried  on  by  the  railway  company,  under  the  pow- 
ers of  this  Act,  into  business  of  two  kinds,  —  the  one,  that  which 
would  have  been  done  by  a  carrier,  if  a  carrier  had  been  doing  the 
business  as  well  as  the  railway  company ;  and  the  second,  that 
which  would  have  been  done  by  the  railway  company  in  the  same 
circumstances.  The  section  constitutes,  in  fact,  a  sort  of  hypo- 
thetical carrier,  to  whom  you  are  to  attribute  a  portion  of  the 
services  rendered.  The  first  inquiry,  therefore,  is  whether  the 
services  for  which  charges  are  made  would  have  been  rendered  by 
the  carrier  if  he  had  been  there.  If  Messrs.  Pickford,  for  instance, 
or  Messrs.  Chaplin  &  Home  had  been  carrying  on  at  these  stations 
the  business  of  transmitting  goods  for  traders,  would  they  have 
done  this  work  or  would  the  railway  company  have  done  it  ?  If 
they  would  have  done  it,  it  can  be  charged  for  by  the  railway  com- 
pany ;  if  not,  it  cannot-  That  appears  to  me  to  be  the  intention 
of  the  Act  As  to  the  argument  that  the  word  "  ^rvices  "  implies 
personal  acts,  I  entirely  agree  with  the  Master  of  the 
[*472]  EoLLS.  The  only  point  which  seems  to  me  to  require  •mod- 
ification is  with  re^jard  to  "  shunting."  It  will  be  understood 
that  the  words  "attributable  as  aforesaid"  are  to  be  added  to 
that  item.  With  that  variation  I  think  that  the  order  of  the  Court 
below  is  correct,  and  that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 
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ENGLISH  NOTES. 

The  above  decision  of  the  Court  of  Appeal  overruled  several  of  the 
cases  which  may  be  found  in  the  reports  of  railway  cases. 

Most  of  the  charges  of  this  kind  in  railways  in  the  United  King- 
dom are  now  regulated  by  the  Kates  and  Charges  Order  Confirmation 
Acts  of  1891  and  following  years. 


No.  39.  — In  RE  MANCHESTER  AND  MILFOED   RAILWAY 
COMPANY,  Ex  PARTE  CAMBRIAN  RAILWAY  COMPANY. 

(c.  A.  1880.) 

RULE. 

Under  the  Railway  Companies  Act,  1867(30  &  31  Vict, 
c.  127),  sect.  4,  an  unpaid  judgment  creditor  of^  a  railway 
company  is  entitled,  as  matter  of  right,  to  the  appointment 
of  a  receiver.  And  where  the  business  of  the  company  is 
carried  on  in  the  ordinary  way,  he  is  entitled  to  have  a 
manager  appointed  by  the  Court. 

In  re  Manchester  and  Milford  Railway  Company,  Ex  parte  Cambrian 
Bailway  Company. 

14  Ch.  D.  64S-659  (s.  c.  49  L.  J.  Ch.  365 ;  42  L.  T.  714). 

Railway  Companies  Act,  1867  (30  fi-  31  Vict,  c  127),  8,  4.  —  Rights  of  [645] 
Judgment   Creditor  of  Railway.  —  Appointment  *'  of  Receiver  and,   if 
necessary y  of  Manager,*^  of  Railway. 

The  4th  section  of  the  Railway  Companies  Act,  1867,  takes  away  from  the 
judgment  creditor  of  a  railway  company  the  right  of  taking  in  execution  the 
rolling  stock  and  plant  of  that  company,  but  gives  him  new  rights,  which  are 
independent  of  the  fact  whether  such  company  has  or  has  not  rolling  stock  or 
plant  to  be  taken  in  execution. 

Wherever  the  judgment  creditor  of  a  railway  company  is  unpaid,  the  ap- 
pointment of  a  receiver,  or  manager,  is  a  matter  of  right. 

And  where  the  debtor  company  is  carrying  on  its  business  in  the  ordinary 
way,  conducting  its  own  traffic  arrangements,  the  appointment  of  a  manager 
is  '<  necessary  "  within  the  meaning  of  the  4th  section. 

As  a  general  rule,  the  directors,  or  secretary,  or  some  of  them,  will  be  ap- 
pointed by  the  Court  managers  where  they  are  acting  fairly,  and  the  order  for 
appointment  of  a  manager  will  be  made  without  prejudice  to  any  application 
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on  the  part  of  the  directors  to  propose  themselves,  or  some  of  their  number,  to 
act  as  managers. 

The  only  evidence  required  in  support  of  an  application  under  this  4th  sec- 
tion by  a  judgment  creditor  for  the  appointment  of  a  manager  is  an  affidavit 
that  he  is  such  a  creditor  and  that  his  judgment  debt  is  unsatisfied,  and  that 
the  company  is  a  going  concern,  carrying  on  its  own  business  and  conducting 
its  own  traffic  in  the  ordinary  way. 

This  was  a  petition  presented  by  the  Cambrian  Railway  Com- 
pany under  the  provisions  of  the  4th  section  of  the  liailway  Com- 
panies Act,  1867,  praying  for  the  appointment  by  the  Court  of  a 
manager  of  the  undertaking  of  the  Manchester  and  Milford  Bail- 
way. 

The  petition  alleged,  among  other  things,  as  follows  :  — 

The  last-named  railway  company  was  incorporated  by  the  Man- 
chester and  Milford  Railway  Act,  1860  (xxiii  &  xxiv  Vict.  c.  175), 
with  a  capital  of  £555,000  divided  into  55,500  shares  of  £10  each. 

By  the  20th  section  of  the  Act  the  company  was  empowered  to 

make  and  maintain  the   several   railways   therein   men- 

[*646]  tioned    and   *by  other  Acts   was  further  empowered  to 

make  and  maintain  additional  railways,  and  to  enter  into 

working  and  trafl&c  and  station  arrangements  with  certain  other 

companies. 

The  company  had  constructed  and  opened  for  trafl&c  the  railways 
and  works  authorised ;  nearly  all  the  shares  authorised  had  been 
oflfered  and  subscribed  for. 

On  the  2nd  of  November,  1875,  the  Cambrian  Eailway  Company, 
the  petitioners,  signed  judgment  against  the  Manchester  and  Mil- 
ford Eailway  Company  in  an  action  brought  by  the  petitioners 
against  the  said  company  for  the  sum  of  £931  Ss.  8d.  On  the 
4th  of  November,  1875,  the  petitioners  also  signed  judgment  against 
the  company  for  the  sum  of  £787  17«.  8d.  The  debts  in  respect 
of  which  the  said  judgments  were  signed  were  both  incurred  after 
the  passing  of  the  Act  of  1867,  and  both  debts  were  at  the  date  of 
the  presentation  of  the  petition  unsatisfied. 

By  an  order  of  the  Court  of  Chancery,  dated  the  23rd  of  July, 
1875,  on  the  petition  of  George  E.  Foster  and  J.  J.  Barrow,  inti- 
tuled in  the  same  Act,  Poole,  the  secretary  of  the  company,  was 
appointed  receiver  of  the  undertaking  of  the  company  upon  his 
giving  security,  and  certain  directions  as  to  payments  to  be  made 
out  of  the  moneys  to  be  received  by  him  as  receiver  were  given 
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and  inquiries  directed  as  to  the  debts  and  liabilities  of  the  com- 
pany, and  the  rights  and  priorities  of  the  persons  interested  in  the 
moneys  to  come  to  the  hands  of  the  said  secretary  as  such  receiver. 

By  another  order  of  the  Chancery  Division  of  the  High  Court 
of  Justice,  dated  the  9th  of  December,  1875,  and  made  in  an  action 
between  the  said  Foster  as  plaintiff  against  the  said  company,  and 
also  in  the  matter  of  the  said  company  and  the  said  Eailway  Com- 
panies Act,  1867,  certain  inquiries  respecting  the  rent-charges 
granted  by  the  said  company  and  the  priorities  of  the  rent-charge 
holders  respectively  were  directed,  and  the  receiver  was,  notwith- 
standing the  order  of  the  23rd  of  July,  1875,  directed  Jo  apply  any 
balances  in  his  hands,  after  payment  of  the  working  expenses  of 
the  railway,  in  meeting  arrears  of  rent-charges  and  the  accruing  pay- 
ments thereof,  rateably  pari  passu,  and  liberty  was  given  to  the 
plaintiflf  to  attend  the  proceedings  on  the  order  of  the  23rd  of 
July,  1875. 

The  conduct  of  the  proceedings  under  the  order  of  July 
was  in  *December,  1877,  taken  away   from   Foster  and  [*647] 
Barrow  and  given  to  one  of  the  rent-charge  holders   in 
the  company. 

The  Chief  Clerk  made  his  certificate,  and  the  same  was  approved 
and  filed  on  the  6th  of  December,  1879. 

The  petition  proceeded  to  allege  that  the  directors  of  the  Man- 
chester and  Milford  Eailway  Company  were  also  directors  of  the 
Pembroke  and  Tenby  Railway,  and  that  such  directors  had  been 
for  some  time  past,  and  were  then,  nominees  of  John  James  Bar- 
row, who  had  given  them  their  qualification  shares,  and  that  the 
whole  management  of  the  company  was  in  the  hands  of  John  J. 
Barrow : 

That  the  said  Poole  was  formerly  a  director,  and  was  appointed 
secretary  and  receiver  at  the  instance  of  the  said  J.  "J.  Barrow, 
who  was  also  the  principal  share  and  debenture  holder  in  the 
Pembroke  and  Tenby  Railway: 

That  the  said  directors  and  J.  J.  Barrow  forced  all  the  traffic 
possible  over  the  lines  of  the  Pembroke  and  Tenby  Company,  and 
that  the  Manchester  and  Milford  Railway  (which  was  an  insolvent 
company)  had  been  put  to  considerable  expense  for  the  purpose  of 
increasing  the  traffic  over  the  Pembroke  and  Tenby  Railway,  that 
the  management  of  the  two  railways  had  been  amalgamated,  and 
officials  of  the  Manchester  and  Milford  Railway  had  received  notice 
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£»^  .JL^    -u^     ii:l  Tianagement  was  detrimental  to  the 


uti  Poijie  were  directors  of,  and 
-rr^  --    nil—"  .     .jjr>.LL-.ier  :a^  ::^   .  iniiganshire  Coal  Company, 

..  -  r  ^ .      uliiht  -e^rrai    ^t  ciie  station  masters  on  the 

_. -r--.r    ^^     LIL  Ti  Hi^-vav  wtrre  agents,  and  that  the  inti- 

.. ,.-       ._.-.:...     -LVr^-ta    zj^  roil-^my  .md  coal  company  had  the 
.^      r-'^    .:      -II.  -vin-n    n  :iie  part  of  local  coal  dealers 

.—I    -  _     .-      -._-:   /--rk  ?  :ertificate  that  the  said  com- 
-r-  rrL  ;*rr?*j!i:s  in  respect  of  rent-charges, 
c  ^  -    --  .     .    -1  .ir^!?.  ^'1  iLso  uf  simple  contract  debts. 
...    -  -r    '-!_  V  .v  ; jiupanies  Act,  1867,  was  made 

.-                 ^  ■  ^   -l.-L    :v  :ae  petitioners  in  support  of 

*.    .    ^  .-  .:^      i:.. .. 11-' i  in  the  petition. 

"^  •  -o        *  -♦  .r     u  .  i^lfird  Company  was  carrying 

-..    v>     :  .      "-  :*:ury  way, — working  its  own  line 

^     -    >v!*  m/!f    iii'i-rr  :;:e  management  of  its  board 

.    -..       •    -        *     ♦:«  a    iiivL'ii    juc   :.»  nrmove   Poole   from   the 
-v      .  ^         ».  *.ic    a   Vila  ^-\i\i  prestrnt  petition  and  which 

«^    ..  ^ ...  .     l  .. :.   ..^iiu<M<-d  :ae  ptftition  with  costs,  on  the 

».    ..        s.    I  -w..':f     1    -lit:;    ult^«^:iii(jiis  ot  Lt dined  in  the  petition 

^       .     vv     i  .  ..V    c   I   Ai^tj  ill  wiiieh  it  wis  necessary,  within  the 

.,  ..      i^  ^  '  '^  .vi.iM.">  •!    IK'  kii  'svction,  tjT  the  Court  to  appoint 

' 's     '^'t'l-aa  0  Mujuiiiy  \ppeuIeiL 

.  c'       '::>.-]:  u  M.  U.:  — 

!  10  1 1  leal  ill  this  case  is  from  a  decision  of  Vice-Chan- 
>  !!  V  \\  v: :..  >  iu>iii^  an  application  by  a  judgment  creditor  of  an 
vi-v  1^  ^.'iii  iHihvay  eoiiipaiiy  for  a  manager.  The  railway  company, 
:l  i.'1'i.Mr^  's  cunning  on  business  in  the  ordinary  way,  conducting 
•Ls  •^^^^l  :-uiio  under  the  management  of  a  board  of  directors.  It 
.1 -r'oars  also  that  the  company  has  been,  for  at  least  five  years,  in 
-t<i  Iveut  oircumstaaces,  that  a  receiver  was  appointed  some  years 
^^  at  the  instance  of  debenture  creditors,  as  I  gather,  and  that 
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mortgagees  have  since  intervened  and  got  the  benefit  of  the 
receivership,  so  far  as  any  surplus  applicable  to  the  payment  of 
their  debts  exists. 

The  question  raised  by  the  petition  is  one  affecting  the  true  con- 
struction of  the  4th  section  of  the  Act  of  30  &  31  Vict.  c.  127, 
which  for  the  first  time  protected  the  rolling  stock  of  a  railway 
company  from  executions.  The  point  as  to  the  true  construction 
of  that  section,  in  reference  to  the  appointment  of  a  manager,  does 
not  appear  to  have  been  argued  before  or  decided  upon  by  the 
Vice-Chancellor. 

*  The  only  point  argued  before  him,  as  I  understand,  was  [*  651] 
whether,  under  the  special  circumstances  of  the  case,  the 
board  of  directors  of  the  company  had  so  conducted  themselves 
as  to  show  that  it  was  improper  that  they  should  be  allowed  to 
remain  the  managers  of  the  company;  and  upon  that  point  he 
entertained  an  opinion  adverse  to  the  petitioners,  and  dismissed 
the  petition  with    costs. 

It  appears  to  me  that  when  you  look  at  the  4th  section  and 
endeavour  to  ascertain  its  objects,  it  means  this  in  substance,  that 
it  not  only  prevents  the  rolling  stock,  &c.  (I  will  read  the  words 
presently)  of  the  railway  company  from  being  taken  in  execution, 
but  it  gives  new  rights  to  judgment  creditors  of  railway  com- 
panies, which  rights  are  wholly  independent  of  the  fact  that  the 
railway  company  had  or  had  not  rolling  stock  to  be  taken  in  exe- 
cution. It  is  not  a  mere  substitution  of  another  remedy  in  place 
of  the  remedy  taken  away,  but  it  is  an  entirely  new  right  given  to 
all  judgment  creditors  of  railway  companies ;  although  probably, 
indeed  one  knows  historically  it  was  so,  the  reason  for  giving  them 
the  new  rights  was  that  the  old  rights  were  taken  away,  and  were 
taken  away  for  the  benefit  of  the  public,  and  not  for  the  benefit  of 
the  railway  company. 

Now  the  two  parts  of  the  section,  though  united  by  the  word 
"  but,"  as  I  have  said  before,  are  independent  of  one  another.  The 
first  is  this :  "  The  engines,  tenders,  carriages,  trucks,  machinery, 
tools,  fittings,  materials,  and  effects  constituting  the  rolling  stock 
and  plant  used  or  provided  by  a  company  for  the  purposes  of  the 
traflSc  on  their  railway,  or  of  their  stations  or  workshops,  shall  not, 
after  their  railway,  or  any  part  thereof,  is  open  for  public  traffic, 
be  liable  to  be  taken  in  execution  at  law  or  in  equity,  at  any  time 
after  the  passing  of  this  Act  and  before  the  1st  day  of  September, 
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1868,  where  the  judgment  on  which  execution  issues  is  recovered 
in  an  action  on  a  contract  entered  into  after  the  passing  of  this 
Act,  or  in  an  action  not  on  a  contract  commenced  after  the  passing 
of  this  Act"  That  merely  takes  away  the  right ;  and  even  that 
part  of  the  section,  it  may  be  observed,  applies  not  merely  to  rail- 
way companies  which  are  working  their  own  traffic,  but  also  to 
railway  companies  whose  traffic  may  be  worked  by  another 
[*  652]  company,  because  although,  as  a  rule,  I  believe  *  where  a 
railway  company's  traffic  is  worked  by  another  company, 
that  railway  company  has  not  rolling  stock,  yet  there  are  excep- 
tions where  they  had  rolling  stock  at  the  time  of  the  arrangement  ; 
and,  independently  of  that,  they  may  have  plant  and  effects  at 
their  stations  or  workshops,  whether  they  have  rolling  stock  or 
not  —  the  furniture  at  stations,  for  instance.  Therefore,  even  that 
part  of  the  Act  does  not  necessarily  exclude  a  company  which  has 
no  rolling  stock,  although  primd  facie  undoubtedly  it  contemplates 
the  case  of  a  company  which  has  rolling  stock  and  which  is  open 
for  public  traffic. 

Then  the  next  part  of  the  section  is  quite  independent :  "  But 
the  person  who  has  recovered  any  such  judgment  may  obtain  the 
appointment  of  a  receiver  and,  if  necessary,  of  a  manager,  of  the 
undertaking  of  the  company,  on  application  by  petition  in  a 
summary  way  to  the  Court  of  Chancery  in  England  or  in  Ireland, 
according  to  the  situation  of  the  railway  of  the  company,  and  all 
money  received  by  such  receiver  or  manager  shall  after  due  pro- 
vision for  the  working  expenses  of  the  railway  and  other  proper 
outgoings  in  respect  of  the  undertaking  be  applied  and  distributed 
under  the  direction  of  the  Court  in  payment  of  the  debts  of  the 
company  and  otherwise  according  to  the  rights  and  priorities  of 
the  persons  for  the  time  being  interested  therein,"  and  then  the 
Court  may,  on  payment  of  the  amount,  discharge  such  receiver. 

Now,  it  is  to  be  observed  here  that  any  one  who  has  recovered 
judgment  may  get  the  appointment  of  a  receiver  and  manager. 
There  is  nothing  whatever  in  the  second  part  of  the  section  to 
show  that  a  railway  company  must  necessarily  be  working  its  own 
traffic.  It  may  be  a  leased  line ;  it  may  be  a  line  as  to  which 
there  is  a  traffic  arrangement  that  the  traffic  shall  be  worked  by 
another  company. 

It  may  be  (although  possibly  those  companies  do  not  exist  in 
England  now,  but  they  were  contemplated  by  the  framers  of  the 
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Eailway  Acts)  a  company  which  merely  took  tolls  for  the  passing 
of  carriages  over  its  line,  and  neither  had  a  working  agreement  nor 
a  lease.  No  doubt  in  contemplation  of  law  such  a  thing  may  exist, 
and  was  undoubtedly  contemplated  by  the  original  framers  of  the 
Railway  Acts. 

That  being  so,  what  is  the  meaning  of "  the  appointment 
of  a*  receiver  and,  if  necessary,  of  a  manager"?  "A  re-  [*  653] 
ceiver  "  is  a  term  which  was  well  known  in  the  Court  of 
Chancery,  as  meaning  a  person  who  receives  rents  or  other  income, 
paying  ascertained  outgoings,  but  who  does  not,  if  I  may  say  so, 
manage  the  property  in  the  sense  of  buying  or  selling  or  anything 
of  that  kind.  We  were  most  familiar  with  the  distinction  in  the 
case  of  a  partnership.  If  a  receiver  was  appointed  of  partnership 
assets,  the  trade  stopped  immediately.  He  collected  all  the  debts, 
sold  the  stock-in-trade  and  other  assets,  and  then  under  the  order 
of  the  Court  the  debts  of  the  concern  were  liquidated  and  the 
balance  divided.  If  it  was  desired  to  continue  the  trade  at  all,  it 
was  necessary  to  appoint  a  manager,  or  a  receiver  and  manager  as 
it  was  generally  called.  He  could  buy  and  sell  and  carry  on  the 
trade.  The  same  distinction  was  well  known  also  in  the  working 
of  mines.  If  a  receiver  only  was  appointed,  the  working  of  the 
mine  was  stopped,  but  if  it  was  desired  to  continue  the  working  of 
the  mine,  a  receiver  and  manager  was  necessary.  So  that  there  was 
a  well-known  distinction  between  the  two.  The  receiver  merely 
took  the  income,  and  paid  necessary  outgoings,  and  the  manager 
carried  on  the  trade  or  business  in  the  way  I  have  mentioned. 

When  you  come  to  a  case  of  a  railway  company  you  see  this 
directly,  that  if  it  is  carrying  on  business  it  wants  a  manager.  The 
words  are  not  "if  it  shall  be  expedient,"  or  "if  it  shall  be  desir- 
able," but  "  if  it  is  necessary,"  and  it  is  necessary  in  every  case 
where  there  is  a  business  to  be  managed.  You  must  have  some 
kind  of  manager,  and  the  only  question  is,  whether  the  manager 
is  to  be  appointed  by  the  Court,  or  whether  the  Court  may  allow 
anybody  else  to  become  manager  without  any  appointment  of  a 
manager  by  the  Court.  I  think  when  you  come  to  the  next  words 
it  is  plain  that  the  manager,  where  a  manager  is  necessary,  should 
be  appointed  by  the  Court.  The  words  are,  "  and  all  money  re- 
ceived by  such  receiver  or  manager  shall,  after  due  provision  for 
the  working  expenses  of  the  railway  and  other  proper  outgoings  in 
respect  of  the  undertaking,  be  applied  and  distributed  under  the 
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direction  of  the  Court  in  payment  of  the  debts  of  the  company," 
and  so  on.  I  will  first  deal  with  outgoings  "  and  other  proper  out- 
goings." The  receiver  is  to  pay  the  "proper  outgoings." 
[*654]  But  how?  He  pays  them  under  the  *  direction  of  the 
Court,  and  only  gets  them  allowed  in  passing  his  accounts, 
and  if  he  shows  they  are  proper,  and,  therefore,  the  payment 
of  the  "  proper  outgoings  "  is  subject  to  the  supervision  of  the  Court. 
Does  not  this  also  apply  to  the  "working  expenses"?  It  says: 
"  And  all  money  received  by  such  receiver  or  manager  shall  after 
due  provision  for  the  working  expenses  of  the  railway  and  other 
proper  outgoings  in  respect  of  the  undertaking  be  applied  and 
distributed  under  the  direction  of  the  Court,"  in  such  and  such  a 
manner. 

Now,  money  received  by  the  receiver  is  under  the  control  of  the 
Court  The  receiver  has  to  account  for  it  and  pass  his  account, 
and  it  is  to  be  applied  in  some  way.  In  what  way?  It  is  to 
be  applied  in  this  way :  "  And  all  such  money  received  by  such 
receiver  or  manager  shall  after  due  provision  for  the  working 
expenses  of  the  railway  and  other  proper  outgoings  in  respect  of 
the  undertaking  be  applied  and  distributed,"  and  so  on.  What  does 
"  due  provision  "  mean  ?  The  person  in  receipt  (call  him  receiver 
or  manager)  has  received  some  money,  and  the  money  received  by 
him  is  to  be  applied  in  making  "due  provision"  for  the  expenses. 
Who  is  to  ascertain  what  is  "due  provision"?  How  are  you  to 
find  out  what  is  "  due  provision  "  ?  It  seems  to  me  manifest  that 
that  must  be  under  the  control  of  the  Court,  just  the  same  as 
'*  proper  outgoings."  The  receiver,  who  is  the  officer  of  the  Court, 
or  the  manager,  who  is  the  officer  of  the  Court,  or  the  person  who 
receives  the  money  (if  that  is  the  right  term  to  use,  it  is  the  money 
that  is  received)  is  to  see  that  it  is  applied  in  making  "  due  pro- 
vision." I  must  say  that  I  see  no  other  way  of  ascertaining  the 
"  due  provision  "  except  by  keeping  the  control  of  the  Court  over 
the  expenditure,  and  that  makes  the  whole  thing  clear.  If,  on  the 
other  hand,  a  manager  is  not  appointed,  but  somebody  else  manages, 
and  the  receiver  comes  to  pass  his  accounts,  how  can  he  show  that 
the  money  he  has  received  has  been  applied  "  after  due  provision 
for  the  working  expenses  of  the  railway  "  ?  You  have  no  account 
of  working  expenses.  All  you  know  is,  that  the  directors,  or  other 
the  managing  body,  have  called  upon  you  for  certain  sums  for  the 
purpose  of  the  management  of  the  railway.     You  cannot  ascertain 
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whether  they  are  fair  working  expenses  or  what  They 
may  be  for  prospective  additions  to  the  plant,  or  'things  [*655] 
of  that  kind,  with  a  view  to  the  future  development  of  the 
traffic  of  the  railway,  —  very  proper  expenses  for  a  board  of  direc- 
tors to  make,  but  not  merely  "  working  expenses."  There  is  no 
means  whatever  by  which  the  receiver,  who  has  no  power  of  in- 
quiry and  no  power  of  discovery  as  regards  the  directors,  can  show 
that  he  has  only  made  "  due  provision  "  for  the  working  expenses 
of  the  company,  unless  the  Court,  in  some  way  or  other,  has  the 
power  of  seeing  that  the  money  spent  is  applied  in  the  working 
expenses  or  in  the  proper  course  of  management.  It  seems  to  me 
that  when  you  come  to  consider  it,  and  when  you  give  proper 
weight  to  the  words  "if  necessary"  —  when  you  come  to  give 
proper  weight  to  the  word  "  due,"  and  proper  weight  to  the  ordinary 
course  of  the  Court  of  Chancery  in  appointing  a  receiver  as  distin- 
guished from  a  manager  —  where  the  business  is  to  be  carried  on, 
it  is  a  case  for  appointing  a  manager.  Of  course  manager  may 
mean  managers  in  the  plural. 

That,  however,  by  no  means  decides  the  question  who  is  to  be 
manager.  It  may  well  be,  and  probably  would  be,  as  a  general 
rule,  that  the  persons  most  familiar  with  the  management  and  most 
competent  to  manage  the  railway  would  be  the  board  of  directors. 
If  they  were  acting  fairly  and  working  fairly,  they  would,  most 
likely,  be  appointed ;  and  in  fact,  in  practice,  I  believe,  as  a  general 
Tule,  either  the  directors  are  appointed,  or  some  of  them,  or  the 
secretary,  so  as  to  keep  the  management  in  the  board  of  directors. 
But  that  is  a  question  of  the  persons  to  be  appointed,  and  if  you 
appoint  the  board  of  directors,  or  the  secretary,  or  a  selection  from 
the  board  of  directors,  to  be  manager  or  managers,  the  Court  then 
has  the  control 

The  Court  says,  "  You  must  show  that  this  money  has  been  ex- 
pended in  the  working  expenses  of  the  company  and  in  other 
proper  outgoings,  and,  to  that  extent,  we  will  allow  it ;  and  if  you 
attempt  to  employ  money  for  other  purposes,  we  will  disallow 
it."  In  that  way  it  seems  to  me  that  every  proper  object  can 
be  secured.  You  will  not  interfere  unduly  with  the  management 
of  the  railway  company,  you  will  not  prevent  its  being  managed 
in  the  best  and  most  eflfective  manner,  and,  at  the  same  time, 
you  will  protect  the  creditors  from  that  which  might  be  very  proper 
for  an  ordinary  board  of  directors  of  a  solvent  concern,  namely, 

VOL.  ZXIL— 21 
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[*  656]  *  the  laying  out  of  money  with  a  view  to  the  prospective 
development  of  the  line  before  they  have  paid  their  debts. 

I  think,  therefore,  that  in  a  case  of  this  kind  there  should  be  an 
order  for  the  appointment  of  a  manager. 

The  only  remaining  point  is  as  regards  the  costs.  What  has 
happened  in  this  case  is  this.  The  petitioners  alleged  that  the 
directors  had  so  misconducted  themselves  that  it  was  not  proper 
to  continue  them  in  the  management  The  Vice-Chancellor  has 
intimated  his  ultimate  opinion  —  whatever  some  of  the  expressions 
used  in  the  course  of  his  judgment  may  mean  —  to  be  against  the 
appellants,  because  he  has  dismissed  the  application  with  costs, 
and,  therefore,  so  far  as  it  was  before  him  on  the  then  evidence, 
he  decided  that  there  was  not  a  case  made  out  for  removing  the 
directors  from  the  management,  assuming  them  to  be  properly  in 
the  management  of  the  railway.  But,  as  that  decision  so  far  will 
be  interfered  with  by  directing  the  appointment  of  a  manager,  it 
appears  t.o  the  Court  that  it  will  be  well  to  insert  in  the  order  that 
it  is  to  be  "  without  prejudice  to  any  application  by  the  directors 
to  be  appointed  managers  by  the  Court,"  so  that  he  can  appoint 
them  if  he  likes,  and  if  they  are  proper  persons  to  be  appointed. 
As  regards  the  costs,  the  costs  of  the  appellants,  both  here  and 
below,  ought  to  comei  out  of  the  fund  which  is  liable  to  pay  their 
debts.  It  must  not  be  paid  out  of  funds  belonging  to  other  people 
in  priority,  and,  therefore,  those  costs,  with  the  exception  I  am 
about  to  mention,  should  be  added  to  their  debts ;  but  there  should 
be  an  exception  of  the  costs  of  the  evidence  so  far  as  they  have  been 
increased  by  the  evidence  in  support  of  the  petition,  which  last- 
mentioned  costs  are  to  be  in  the  discretion  of  the  Vice-Chancellor. 
Of  course,  there  is  no  occasion  to  say  anything  about  the  costs  of 
the  respondents.  They  have  the  fund  out  of  which  they  can  pay 
them,  or,  if  not,  they  can  apply  to  the  Vice-Chancellor  for  an 
order  as  to  their  payment. 

BaGG ALLAY,  L.  J. :  — 

I  adopt  the  same  view  as  that  which  has  been  expressed  by  the 

Master  of  the  Eolls  as  to  the  construction  to  be  put  upon  the 

4th  section  of  the  Railway  Companies  Act,  1867.     That 

[*  657]  section  *  had  two  objects  to  effect.    The  one  was  to  protect 

the  rolling  stock  and  the  plant  of  railway  companies  which 

'  were  actually  working,  from  being  taken  in  execution  at  law  or  in 
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equity  at  the  instance  of  judgment  creditors ;  and  the  other  was  to* 
confer  upon  the  judgment  creditors  another,  and  in  some  respects  a 
compensating,  benefit  for  that  of  which  they  had  been  deprived  by 
the  earlier  part  of  the  section. 

Now,  the  protecting  part  was  simply  this,  that  the  rolling  stock 
and  the  plant  should  not  be  taken  in  execution  at  law  or  in  equity 
at  any  time  after  the  passing  of  that  Act  at  the  suit  of  a  judg- 
ment creditor.  Down  to  the  time  of  the  passing  of  the  Act,  the 
judgment  creditor  had  that  remedy;  the  Act  deprived  him  of  it, 
and  we  have  to  consider  what  is  the  compensating  advantage  con- 
ferred upon  him  by  the  Act.  Previously  to  its  passing,  the 
appointment  of  a  receiver  deprived  the  partners  in  any  business 
of  their  rights  to  interfere  in  its  manngement;  in  most  cases  it 
practically  stopped  the  continuance  of  the  business.  On  the  other 
hand,  it  was  not  the  practice  of  the  Court  of  Chancery  to  appoint 
a  manager  of  a  business  unless  with  a  view  to  winding  up  its 
affairs.  But  a  practice  had  grown  up  of  appointing  not  only  a 
receiver,  but  in  some  instances  a  manager  also  of  a  railway,  sub- 
ject to  certain  rules  and  conditions. 

Very  shortly  before  this  Act  was  passed  a  decision  was  given  by 
the  Court  of  Appeal  in  Chancery  in  the  case  of  Gardner  v.  London, 
Chatham,  and  Dover  Railway  Company ,  L.  E.  2  Ch.  201,  212,  and 
in  that  case  the  practice  was  considered  which  had  been  up  to 
that  time  adopted  in  the  Court  of  Chancery  of  appointing  not 
only  a  receiver,  but  in  some  cases  a  manager  also  of  a  railway 
company. 

The  case  of  Gardner  v.  London,  Chatham,  and  Dover  Railway 
Company  was  an  appeal  against  orders  made  by  the  Vice-Changel- 
LOR  to  that  effect.  But  it  was  held  by  the  Court  of  Appeal  that  the 
Court  of  Chancery  had  no  power  to  appoint  a  manager  of  the  rail- 
way. Lord  Justice  Turner,  in  the  course  of  the  argument,  observed 
that  the  Court  had  no  such  power,  and  the  judgment  given  by  Lord 
Justice  Cairns  was  based  upon  two  grounds :  first,  upon  the 
ground  that  it  was  not  the  practice  of  the  Court  of  Chancery  to 
appoint  a  manager  with  a  view  to  the  continuance  of  a 
business,  and  that  *  that  would  be  one  of  the  objects  of  [*  658] 
appointing  a  manager  of  the  railway  company's  business  ; 
and  the  other  ground  was  this,  that  powers  had  been  conferred  on 
the  directors  of  managing  the  railway  for  certain  purposes. 
"These  powers,"  it  was  said,  "must  be  executed  and  these  duties 
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•discharged  by  the  company.  They  cannot  be  delegated  or  trans- 
ferred. The  company  will  of  course  act  by  its  servants,  for  a 
corporation  cannot  act  otherwise,  but  the  responsibility  will  be 
that  of  the  company.  The  company  could  not  by  agreement 
hand  over  the  management  of  the  railway  to  the  debenture 
holders.  It  is  impossible  to  suppose  that  the  Court  of  Chancery 
can  make  itself  or  its  ofl&cer,  without  any  parliamentary  authority, 
the  hand  to  execute  these  powers,  and  all  the  more  impossible 
when  it  is  obvious  that  there  can  be  no  real  and  correlative 
responsibility  for  the  consequences  of  any  imperfect  manage- 
ment." I  need  not  refer  further  to  that  case,  but  I  think  that 
if  we  have  regard  to  the  effect  which  the  appointment  of  a 
manager  would  have  had,  we  shall  readily  see  what  benefit  it  was 
intended  to  confer  on  the  judgment  creditor  when  he  was  deprived 
of  his  right  to  take  the  rolling  stock  and  plant  in  execution. 

It  is  this,  that  he  may  apply  to  the  Court,  if  he  thinks  fit,  for 
the  appointment  of  a  receiver,  and,  if  necessary,  pf  a  manager.  If 
the  appointment  of  a  receiver  of  the  affairs  of  the  railway  company 
were  to  have  the  same  effect  as  the  appointment  of  a  receiver  of 
tlie  profits  of  the  business  of  a  partnership,  it  would  be  to  stop  the 
concern.  At  the  same  time,  there  had  been  a  duty  imposed  on 
the  directors  of  continuing  the  concern.  Therefore,  in  order 
to  get  over  the  difficulties  that  were  felt  in  the  case  of 
Gardner  v.  London,  Chatham^  and  Dover  Railway  Company^ 
the  Act  went  on  to  provide  that  "  if  necessary,"  that  is,  if 
the  appointment  of  a  receiver  would  lead  to  a  stoppage  of  the  con- 
cern, a  manager  should  be  appointed,  and  that  notwithstanding 
that  by  virtue  of  the  original  Act  of  Parliament  the  power  of 
managing  the  affairs  of  the  company  had  been  vested  in  the  board 
of  directors,  such  power  should  be  vested  in  the  manager  so 
appointed ;  and  then  the  Act  goes  on  to  provide,  as  the  Master 
OF  THE  EoLLS  has  pointed  out,  in  what  way  the  money  which 
should  come  to  the  hands  of  the  receiver  or  manager 
[•  659]  should  be  applied ;  all  indicating  this,  that  *  the  manager 
was  to  be  appointed  with  full  power  of  managing  and  car- 
rying on  the  business  of  the  company  with  those  powers  which  it 
had  been  supposed  the  Court  of  Chancery  had  power  to  confer 
on  him  previous  to  the  decision  in  the  case  to  which  I  have 
referred. 

It  appears  to  me,  therefore,  that  if  the  railway  company  is  to  be 
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continued  as  a  going  concern,  when  a  receiver  is  appointed,  there 
must  be  conferred  on  some  person  or  persons  the  power  of  con- 
tiQuing  or  carrying  on  the  business  of  the  company.  That  is  the 
meaning  which  I  attribute  to  the  use  of  the  words  "  if  necessary." 
The  judgment  creditor  may  appoint  a  receiver  with  all  the  con- 
sequences of  the  appointment  of  a  receiver  alone ;  but  that  might 
be  to  deprive  him  of  the  very  source  from  which  the  possibility  of 
ultimate  payment  would  be  derived.  If  the  business  of  the  com- 
pany is  to  be  continued  as  a  going  concern  it  is  "  necessary  "  to 
have  a  manager. 

On  the  other  part  of  the  case  I  agree  with  what  the  Master  of 
THE  Bolls  has  said. 

Bramwell,  L.  J.' — I  concur. 

The  case  was  accordingly  referred  to  the  Vice-Chancellor  to 
appoint  a  manager  without  prejudice  to  any  application  by  the 
directors  proposing  themselves  or  some  of  their  number  as  man- 
agers. The  costs  of  the  appellants  below  and  on  the  appeal  to  be 
added  to  their  debt,  except  so  far  as  they  had  been  increased 
by  the  evidence  which  had  been  entered  into,  the  whole  of  the 
costs  of  such  evidence  to  be  left  to  the  discretion  of  the  Vice- 
Chancellor. 

ENGLISH  notes. 

The  case  of  Gardner  v.  London^  Chatham,  and  Dover  Railway  Co. 
(7  R.  C.  410),  referred  to  in  the  above  case,  decided  that  the  debenture 
holders  had  no  specific  lien  or  charge  over  the  surplus  lands  of  a  rail- 
way company  or  the  proceeds  of  the  sale  of  them.  The  effect  of  that 
decision  as  to  the  surplus  lands,  &6.,  is  not  altered  by  the  23rd  section 
of  the  Railways  Companies  Act,  1867  (30  &  31  Vict.  c.  127),  which 
expresses  that  money  borrowed  on  debenture,  &c.,  shall  have  priority 
against  the  company  and  the  property  from  time  to  time  of  the  company 
over  alliclaims  on  account  of  debts  incurred  after  the  passing  of  the 
Act.  This  has  been  interpreted  so  as  not  to  give  debenture  creditors  a 
specific  charge  over  surplus  lands,  though  it  does  give  them  a  priority 
in  respect  of  money  to  be  received  by  the  receiver  under  sect.  4  of 
the  Act  of  1867.  In  re  Hull,  Bamsley,  and  West  Riding  Railway 
Co.  (C.  A.  1888),  40  Ch.  D.  119,  b&  L.  J.  Ch.  205,  59  L.  T.  877,  37 
W.  R.  145. 

The  principle  (also  contained  in  the  judgments  in  Gardner  v.  Lon- 
don, Chatham,  and  Dover  Railway  Co,,  svpra)  that  the  debenture 
charging  the  undertaking  does  not  empower  the  Court  to  direct  a  sale 
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or  to  appoint  a  manager,  was  applied  by  Kay,  J.,  in  Blaker  v.  Herts 
and  Essex  Waterworks  Co.  (1889),  7  R.  C.  428  (41  Ch.  D.  399,  68  L.  J. 
Ch.  497);  to  securities  in  the  form  of  mortgages  of  the  undertaking 
authorised  by  Provisional  Order  under  the  Gas  and  Water  Facilities 
Act,  1870.  The  learned  Judge,  after  citing  and  applying  the  decision 
Gardner  v.  London,  Chat  ham,  and  Dover  Railway  Co,,  observed: 
"  We  all  know  that  an  Act  (30  &  31  Vict.  c.  127)  was  passed  after 
that  case  authorising  the  appointment  of  a  manager.  But  that  Act 
did  not  apply  to  a  case  like  this,  but  only  to  the  case  of  a  railway 
company."  That  the  debenture  holder  whose  debt  has  become  payable 
is  entitled  to  a  judgment  by  which,  besides  giving  effect  to  his 
specific  charge  on  the  **  undertaking,"  he  will  stand  in  the  position  of 
an  ordinary  creditor  who  has  obtained  judgment  for  his  debt,  appears 
from  the  judgment  of  Stirling,  J.,  in  the  case  of  In  re  Borough  of 
Portsmouth,  &c,  Tramwai/s  Co.,  1892,  2  Ch.  362,  61  L.  J.  Ch.  4G2, 
66  L.  T.  671,  40  W.  R.  553.  It  has  been  held  by  the  Court  of  Appeal 
that  the  principle  of  the  decision  in  Gardner  v.  London,  Chatham^  and 
Dover  Railway  Co.,  namely,  that,  having  regard  to  the  interest  of  the 
public,  the  Court  had  no  power  to  direct  a  sale  or  to  appoint  a  manager, 
applies  to  a  tramway  company  governed  b}'  the  Tramways  Act  of  1870. 
Marshall  V.  South  Staffordshire  Tramways  Co,  (C.  A.),  1895,  2  Ch.  36, 
64  L.  J.  Ch.  481,  72  L.  T.  542,  43  W.  R.  469. 

It  appears  from  the  English  decisions  that  the  interest  of  a  railway 
company  in  its  railway  is  not  saleable  at  the  instance  of  the  judgment 
creditor  proceeding  by  elegit  in  accordance  with  the  Act  27  &  28 
Vict.  c.  4;  and  that  the  only  land  which  can  be  sold  under  such  a  pro- 
ceeding is  the  superfluous  land.  In  re  Bishop  Waltham  Railway  Co. 
(1866),  L.  R.  2  Ch.  382;  Gardner  v.  London,  Chatham,  and  Dover 
Railway  Co.,  supra  ;  Ex  parte  Grissell  (1866),  L.  R.  2  Ch.  385.  There 
was  nothing  in  the  earlier  statutes  to  prevent  a  judgment  creditor 
taking  the  rolling  stock;  but  by  the  Railway  Companies  Act,  1867 
(30  &  31  Vict.  c.  127)  the  rolling  stock  and  traffic  plant  are  exempted 
from  being  taken  in  execution;  and  instead,  the  person  who  has  re- 
covered judgment  **may  obtain  the  appointment  of  a  receiver  and,  if 
necessary,  of  a  manager  of  the  undertaking  of  the  company.''  A 
somewhat  similar  Act,  applying  to  Scotland,  is  30  &  31  Vict.  c.  126. 

In  contrast  to  the  English  decisions,  it  ha?  been  held  that  a  railway 
in  Canada  governed  by  the  Canadian  Dominion  Act  (46  Vict.  c.  24) 
may  be  seized  and  sold  for  the  debts  of  the  company  who  own  the 
railway.  The  English  decisions  are  based  on  the  ground  that  the 
railway  is  an  undertaking  carried  on  under  statutory  authority  in 
the  public  interest,  and  that  it  is  contrary  to  the  public  interest  that  it 
should  be  broken  up  or  the  management  interfered  with  —  the  latter  con- 
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sideration  being  only  modified  by  the  provisions  of  the  Act  of  1867. 
The  Canadian  Dominion  Act  contains  special  provisions  for  the  case  of 
sale,  80  that  time  may  be  given  for  the  purchaser  to  apply  for  Parlia- 
mentary authority  to  hold  and  run  the  railway,  and  that  failing  such 
authority  the  railway  must  be  closed  or  otherwise  dealt  with  according 
to  the  determination  of  the  Railway  Committee  of  the  Privy  Council. 
Having  regard  to  these  provisions,  the  railway  may  be  seized  and  sold, 
subject  to  ita  mortgages,  in  execution  of  judgment  for  the  company's 
debts.  Redfield  v.  Corporation  of  Wickhavi  (Privy  Council,  1888), 
13  App.  Cas.  467,  57  L.  J.  P.  C.  94,  58  L.  T.  455. 

The  principle  of  Gardner  v.  London,  Chatham,  and  Dover  RaUway 
Co.  has  been  held  not  to  apply  to  the  mortgages  or  debentures  of  a  steam- 
ship company,  incorporated  under  the  Companies  Act,  1862,  which 
charged  the  ** undertaking  and  all  suras  of  money  arising  therefrom" 
with  repayment  at  a  specified  time  of  the  money  borrowed  and  interest. 
In  re  Panama  New  Zealand,  &c.  Royal  Mail  Co,  (1870),  L.  R.  5  Ch. 
318,  39  L.  J.  Ch.  482,  22  L.  T.  424,  18  W.  R.  441.  In  that  case,  before 
the  debentures  became  due,  the  company  was  wound  up,  and  the  ships 
and  other  property  were  sold.  Lord  Justice  Gtffabd,  affirming  the 
judgment  of  Malins,  Y.-C,  held  that  the  debenture  holders  had  a  pref- 
erential right  over  the  whole  property  and  proceeds,  so  as  to  be  paid  in 
priority  to  the  general  creditors. 

AMERICAN  NOTES. 

The  appointment  of  receivers  for  railroad  corporations  is  regulated  largely 
by  statute,  in  America  as  well  as  in  England.  Some  of  the  Ameiican  statutes 
are  collected  in  Stimson,  American  Statute  Law,  sects.  8332,  8360.  Accord- 
ing to  the  weight  of  authority,  however,  such  statutes  are  merely  declaratory 
of  the  common  law,  and  the  power  to  appoint  receivers  is  inherent  in  a  Court 
of  equity.    2  Elliott  on  Railroads,  ss.  538-539. 

In  the  case  of  railroad  corporations.  Courts  are  reluctant  to  appoint  receiv- 
ers and  will  only  do  so  when  a  strong  case  is  presented.  Sage  v.  Memphis  Sf 
Little  Rock  R.  Co.,  125  United  States,  361,  370 ;  Overton  v.  Memphis  j-  Little 
RockR.  Co.,  10  Federal  Reporter,  868 ;  American  Loan  §•  Trmt  Co.  v.  Toledo, 
C.  j-  5.  R.  Co.,  29  Federal  Rep.  416;  Meyer  v.  Johnston,  53  Alabama,  237; 
Kelly  V.  Alabama  Sf  Cincinnati  R.  Co.,  58  Alabama,  489;  Stevens  v.  Davison 
18  Grattan  (Va.),  819;  98  American  Decisions,  692.  As  to  grounds  for  the 
appointment  of  receivers  of  railroads,  see  Jones  on  Corporate  Bonds  and 
Mortgages,  ss.  425-473. 

In  Sage  v.  Memphis  Sf  Little  Rock  R.  Co.,  supra,  Harlan,  J.,  speaking  for 
the  Court,  said :  **  Whether  a  receiver  shall  be  appointed  is  always  a  matter 
of  discretion,  to  be  exercised  sparingly  and  with  great  caution  in  the  case  of 
quasi  public  corporations  operating  a  public  highway,  and  always  with  refer- 
ence to  the  special  circumstances  of  each  case  as  it  arises." 


376  RATIFICATION. 


So  Mr.  Elliott,  in  his  book  on  Railroads,  sect.  540,  says:  ''The  Englitih 
Courts  of  chancery  have  always  been  averse  to  appointing  receivers  for  railway 
property  in  operation,  and  our  Courts  have  often  expressed  reluctance  in  exer- 
cising  the  power  in  the  absence  of  statutory  authority.  Suoh  reluctance  is 
based  upon  the  fact  that  the  interests  involved  are  generally  large,  the  manage- 
ment intricate,  and  that  the  corporation  is  charged  with  a  public  duty  of 
which  it  should  not  be  divested,  and*  its  officers  are  charged  with  corporate 
duties  which  should  not  be  delegated." 

As  to  the  circumstances  under  which  receivers  of  railroad  corporations  will 
be  appointed,  see  High  on  Beooivers,  3rd  ed.  ch.  xi. ;  3  Wood  on  Railroads, 
ch.  XXX. ;  2  Elliott  on  Railroads,  ch.  xxii. ;  20  Am.  &  Eng.  Encyd.  of  Law, 
1st  ed.,  329  et  stq. 

Under  the  English  statute,  as  the  principal  case  shows,  the  Court  is  bound 
to  appoint  a  receiver  on  the  application  of  an  unpaid  judgment  creditor. 
Apart  from  such  a  statute,  such  creditors  are  not  entitled,  as  matter  of  right, 
to  the  appointment  of  a  receiver.  The  Court  is  vested  with  a  large  measure 
of  discretion,  and  it  is  impossible  to  state  with  accuracy  the  circumstances 
under  which  a  judgment  creditor's  petition  for  a  receiver  will  be  granted. 
See,  on  this  general  question,  High  on  Receivers,  3rd  ed.  ch.  xii. 

In  general,  where  an  execution  issued  upon  a  judgment  against  a  corpora- 
tion has  been  returned  unsatisfied,  if  it  appears  that  there  are  equitable  assets 
which  cannot  be  reached  by  execution,  the  Court  will  appoint  a  receiver. 
Covington  Drawbridge  Co.  v.  Shepherd,  21  Howard  (U.  S.  Sup.  Ct),  112; 
Union  Trust  Co,  v.  Illinois  Midland  R.  Co,,  117  United  States,  434,  468; 
WardY,  GriswoldviUe  M/g.  Co.,  16  Connecticut,  593;  Louisville  jr  St.  Louis 
R,  Co,  Y.  Southworth,  38  Illinois  Appeals,  225 ;  Palmer  v.  Clark,  4  Abbott's 
New  Cases,  26;  Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co,,  13  Wisconsin,  67. 
So  also,  in  some  cases,  although  no  execution  has  been  issued.  See  Sage  v. 
Memphis  ^  Little  Rock  R.  Co,,  126  United  States,  361. 
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See  No.  13  of  "Administration,"  2  R.  C.  129;  *•  Agency,"  Sect,  iii.,  2  R  C. 
304-^57  ;  No.  12  of  "  Corporation  "  in  notes,  7  R.  C.  367  ;  Nos.  5  and  6  of  "  DEEOy" 
in  notes  8  R.  C.  629-634. 
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Section  I.  — What  Persons  are  liahk. 

No.  1.  — JONES  v.  MERSEY  DOCKS  AND  HAEBOUB 

BOARD. 

MERSEY  DOCKS  AND  HARBOUR  BOARD  v.  CAMERON. 

(H.  L.  1865.) 

No.  2.  —  CLYDE  NAVIGATION  TRUSTEES  v.  ADAMSON. 

(H.  L.  1865.) 

RULE. 

The  Crown,  not  being  named  in  the  Acts  (either  Eng- 
lish or  Scotch)  relating  to  the  relief  of  the  poor,  is  not 
bound  by  these  enactments.  Therefore  property  in  the 
occupation  of  the  Crown,  or  in  that  of  persons  using  it 
exclusively  in  and  for  the  service  of  the  Crown,  is  not 
rateable  to  the  relief  of  the  poor. 

But  the  mere  fact  that  the  premises  are  occupied  by 
trustees  for  public  purposes,  and  without  profit  to  any 
private  beneficiary,  does  not  constitute  any  reason  for  the 
exemption  of  the  trustees. 
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Jones  and  others  v.  Mersey  Docks  and  Harbonr  Board. 
Mersey  Docks  and  Harbonr  Board  v.  Cameron  and  others. 

35  L.  J.  M.  C.  1-31  (a.  c.  11  H.  L.  C.  443 ;  20  C.  B.  (N.  S.)  56 ;  11  Jur.  (N.  S.)  746  ; 
12  L.  T.  643;  13  W.  R.  1069). 

[1]  Poor-Rate.  —  Rateable  Occupation.  —  Beneficial  Occupation,  —  Exemption 
on  Ground  of  Public  Purposes.  —  Trustees  of  Public  Worksy  j^c,  Crown 
Property.  —  43  Eliz.  c.  2.  -6  fl-  7  WiU.  IV.  c.  96. 

The  occupation  of  property  which  is  liable  to  be  rated  under  the  1st  section 
of  the  43  Eliz.  c.  2,  is  an  occupation  yielding  or  capable  of  yielding  a  net 
annual  value,  that  is  to  say,  a  clear  rent  over  and  above  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  the  property  in  a  state  to  command  such  rent,  and  it  is  not  necessary 
that  the  occupation  should  be  beneficial  to  the  occupier;  so  that  trustees,  who 
are,  in  law,  the  tenants  and  occupiers  of  valuable  property  upon  trust  for 
charitable  purposes,  such  as  hospitals  or  lunatic  asylums,  are  rateable,  not- 
withstanding that  the  buildings  are  actually  occupied  by  paupers  who  are  sick 
or  insane. 

The  ouly  occupiers  exempt  from  the  operation  of  the  Act  are  the  Sovereign, 
because  he  is  not  named  in  the  statute,  and  the  direct  and  immediate  servants 
of  the  Crown,  whose  occupation  is  the  occupation  of  the  Crown  itself ;  and 
the  only  ground  of  exemption  from  the  statute  is  that  which  is  furnished  by 
the  above  rule.  And,  consequently,  wheu  property  yielding  a  rent  above  what 
is  required  for  its  maintenance  is  sought  to  be  exempted  on  the  ground  that 
it  is  occupied  by  bare  trustees  for  public  purposes,  the  public  purposes  must 
be  such  as  are  required  and  created  by  the  Government  of  the  country,  and 
ail3  therefore  to  be  deemed  part  of  the  use  and  service  of  the  country. 

The  first  above-mentioned  case  was  a  proceeding  in  error  from 
the  judgment  of  the  Court  of  Exchequer  Chamber,  sitting  in  error 
from  the  Court  of  Common  Pleas,  confirming  the  judgment  given 
in  the  Court  below  in  favour  of  the  plaintifi's  below  (who  were 
the  defendants  in  error)  upon  a  special  case. 

The  question  raised  in  the  case  was  whether  the  docks  at  Liver- 
pool wore  liable  to  be  rated  to  the  relief  of  the  poor. 

The  action,  in  form  an  action  of  replevin,  was  brought  by  the 
plaintiirs  below  in  their  present  corporate  name  of  The  Mersey 
DockH  and  Harbour  Board  (hereinafter  called  the  Dock  Corpora- 
tion), n^'ainat  the  churchwardens  and  overseers  of  the  poor  of  the 
puriHh  of  Liverpool,  the  plaintifi's  in  error,  who  were  the  defend- 
iintH  bolow,  for  the  taking  and  detaining  of  certain  goods 
I* 'J]  unci  *  chattels  of  the  Dock  Corporation.     The  distress  com- 
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plained  of  was  levied  by  reason  of  the  non-payment  of  a  poor- 
rate,  made  on  the  2nd  of  June,  1858,  whereby  the  Dock  Cor- 
poration were  assessed  in  the  sum  of  £20,580  I85.  8d.,  as  the 
amount  payable  by  them  in  respect  of  the  dock  estates  within  the 
parish  of  Liverpool. 

Upon  the  distress  being  levied  the  Dock  Corporation  entered 
into  the  usual  replevin  bond  and  brought  their  action,  and  there- 
upon a  special  case  containing  the  facts  was  stated  between  the 
parties,  and  which,  so  far  as  is  material,  was  as  follows : 


SPECIAL  CASE. 

The  dock  estates  within  the  parish  of  Liverpool  became  vested 
originally  in  the  mayor,  aldermen,  and  common  council  of  the 
borough  of  Liverpool,  as  trustees  of  the  docks  and  harbour  of 
Liverpool,  by  virtue  of  several  Acts  of  Parliament.  Part  of  those 
estates  was  granted  voluntarily  by  that  corporation,  part  was  sold 
by  that  body  to  the  trustees  for  a  pecuniary  consideration,  and 
other  parts  were  purchased  by  the  trustees  from  private  individ- 
uals according  to  the  powers  given  to  them  by  the  said  before- 
mentioned  and  other  Acts,  being  altogether  twenty-two  in  number, 
and  forming  a  series  extending  from  the  eighth  year  of  Queen 
Anne  to  the  twenty-first  year  of  her  present  Majesty,  both  inclu- 
sive. Before  the  construction  of  many  of  the  present  works,  part 
of  the  land  was  shore  both  above  and  below  high-water  mark,  but 
the  greater  part  consisted  of  lands  and  buildings  in  the  occupation 
of  individuals  rated  to  the  relief  of  the  poor  of  the  said  parish. 
The  dock  estates  at  present  consist  of  docks,  basins,  piers,  jetties, 
graving  docks,  gridirons,  wharfs,  quays,  sheds,  oflBces,  buildings, 
landings,  landing-stages,  slips,  stairs,  river  walls,  dams,  embank- 
ments, locks,  gates,  bridges,  weirs,  sluices,  tunnels,  cuts,  chan- 
nels, roads,  railways,  tramroads,  cranes,  engines,  machinery,  and 
other  matters  and  conveniences  requisite  to  form  complete  docks ; 
and  the  trustees  are  authorised  to  receive  large  sums  of  money 
under  the  name  of  dock  rates  and  duties,  for  the  accommoda- 
tion of  vessels  in  the  said  docks,  by  virtue  of  the  said  Acts  of 
Parliament 

Under  the  6  Geo.  IV.  c.  187,  and  the  14  &  15  Vict.  c.  64,  a 
committee  was  appointed  in  the  manner  directed  by  the  Acts, 
called  "  The  committee  for  the  affairs  of  the  estate  of  the  trustees 
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of  the  Liverpool  Docks,  *  and  all  the  powers  and  authorities  of  the 
said  trustees  of  the  Liverpool  Docks  were  vested  in  such  com- 
mittee. By  the  statute  20  &  21  Vict  c.  162,  local  and  personal, 
entitled  **  An  Act  for  consolidating  the  docks  at  Liverpool  and 
Birkenhead  into  one  estate,  and  for  vesting  the  control  and  man- 
agement of  them  in  one  public  trust,  and  for  other  purposes," 
sect  26,  all  the  docks,  lands,  buildings,  and  other  property,  real 
and  personal,  situate  at  Liverpool,  that  were  held  by  or  in  trust 
for  the  trustees  of  the  Liverpool  Docks,  became  vested  in  the 
plaintiffs  under  the  style  of  "  The  Mersey  Dock  and  Harbour 
Board,"  but  subject  to  all  charges  and  liabilities  affecting  the 
same.  By  sect  49,  of  the  last-mentioned  Act,  it  is  enacted  that, 
"  subject  to  the  provisions  of  this  Act,  the  board  shall  stand  pos- 
sessed of  all  the  property,  powers,  rights,  and  privileges  hereby 
transferred  to  them  upon  the  trusts,  and  for  the  purposes  upon 
and  for  which  such  property,  powers,  rights,  and  privileges  were 
holden  previously  to  the  commencement  of  this  Act  *  The  56th 
section  of  the  same  Act  enacts  as  follows :  "  The  following  rules 
shall  be  observed  by  the  board  with  respect  to  the  moneys  received 
by  them  under  this  Act  (that  is  to  say) ;  —  (1. )  The  conservancy 
expenditure  shall  be  defrayed  out  of  the  conservancy  receipts. 
(2.)  The  pilotage  expenditure  shall  be  defrayed  out  of  the  pilotage 
receipts.  (3.)  No  portion  of  the  conservancy  receipts  or  pilot- 
age receipts  shall  be  applied  in  aid  of  the  general  expenditure. 
(4.)  No  sums  shall  be  payable  in  respect  of  any  docks  by  any 
vessel  that  does  not  use  the  same.  (5. )  Save  as  by  this  Act  is 
provided,  no  moneys  receivable  by  the  board  shall  be  applied  to 
any  purpose  unless  the  same  conduces  to  the  safety  or  convenience 
of  ships  frequeritiug  the  port  of  Liverpool,  for  facilitating  the 
shipping  or  unshipping  of  goods,  or  is  concerned  in  discharging  a 
debt  contracted  for  the  above  purposes. "  The  69th  section  of  the 
same  Act  is  as  follows :  **  The  board  shall  render  to  Parliament, 
as  soon  as  may  be  after  the  24th  day  of  June  in  every  year, 
an  account  of  its  receipts  during  the  preceding  year  ending  the 
24th  day  of  June,  and  the  manner  in  which  the  same  has  been 

applied. " 
[*  3]       *  The  board  manages  the  dock  estates  by  its  servants  and 

agents,  who  receive  and  account  for  to  the  board  the  dues 
and  other  moneys  arising  from  the  management  of  the  said  estates, 
and  no  part  of  the  estates  and  premises  comprised  in  the  above 
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assessment  or  schedule  is  let  off  to  other  persons,  nor  are  any 
rents  paid  to  the  board  for  any  part  thereof.  With  regard  to  the 
application  of  the  moneys  received  as  dock  duties,  the  statute 
8  Anne,  c.  12,  s.  9,  under  which  the  first  dock  was  built,  enacts, 
**  That  all  and  every  such  sum  and  sums  of  money  that  shall  be 
raised  and  received  by  the  duties  aforesaid,  and  recovered  for  any 
of  the  forfeitures  in  this  Act  appointed,  other  than  so  much 
thereof  as  shall  be  laid  out  and  allowed  to  the  collector  or  other 
necessary  officer  for  the  collecting  and  managing  the  said  duty  for 
charges  of  recovering  the  same,  shall,  by  the  said  mayor,  alder- 
men, bailiffs,  and  common  council  for  the  time,  be  applied  and 
disposed  of  to  the  building  and  repairing  the  said  new  dock  or 
basin  and  other  works,  and  for  the  securing,  preserving,  amend- 
ing, and  maintaining  the  said  dock  or  basin  and  harbour  of 
Liverpool,  and  to  no  other  use  and  purpose  whatsoever."  By 
sections  in  the  subsequent  Acts,  all  the  Acts  in  the  series,  in- 
cluding this  of  8  Anne,  are  directed  to  be  read  and  construed  as 
one  Act 

All  the  dock  rates  payable  by  the  former  Acts  of  Parliament 
were  repealed  by  the  51  Geo.  III.  c.  143,  by  which  new  rates 
were  substituted.  The  27th  section  of  that  statute  is  as  follows : 
"  And  be  it  further  enacted,  that  all  the  moneys  which  shall  be 
collected,  received,  levied,  borrowed,  and  raised  by  and  under  this 
Act  shall  be  applied  in  paying  and  defraying  the  charges  and 
expenses  attending  the  obtaining  and  passing  this  present  Act, 
and  to  the  paying  the  expenses  and  charges  attending  the  levying 
and  collecting  the  said  rates  and  duties,  and  after  the  paying  and 
appropriating  one-third  part  of  the  said  moneys  to  and  for  the 
purpose  of  making  and  completing  the  southernmost  portion  of 
the  said  North  Docks,  as  hereinafter  is  mentioned,  then  to  the 
paying  off  and  discharging  the  present  bond  debt  of  £114,705  19s. 
4{i,  and  the  debt  of  £67,406  I85.  7d.,  owing  by  the  said  trustees 
to  the  Corporation  of  Liverpool  for  the  purchase  of  land  and  strand 
intended  for  the  site  of  the  southernmost  of  the  said  Northern 
Docks,  and  any  future  bond  debt,  and  the  interest  on  the  same, 
and  to  the  paying  and  discharging  the  interest  and  all  other 
moneys  which  may  be  hereafter  borrowed  and  taken  up  at  interest 
under  the  provisions  of  this  Act  upon  the  credit  of  the  said  dock 
rates  and  duties  as  aforesaid,  and  to  the  carrying  into  execution 
the  purposes  of  this  Act  and  the  said  recited  Acts,  in  the  making. 
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erecting,  building,  finishing,  and  maintaining  such  docks,  basins, 
piers,  and  other  works  and  buildings  in  the  port  of  Liverpool, 
under  the  said  Acts  and  this  Act,  and  to  the  paying,  defraying, 
and  satisfying  all  other  charges  and  expenses  already  incurred  or 
hereafter  to  be  incurred  in  the  carrying  into  execution,  or  under 
or  in  consequence  of  any  of  the  said  former  Acts  or  this  present 
Act;  and  the  residue  or  surplus  of  all  moneys  arising  from  such 
rates  or  duties  which  shall  remain  after  such  application  thereof 
as  aforesaid  shall  from  time  to  time  be  applied  in  or  towards  the 
repayment  of  the  principal  moneys  which  shall  have  been  bor- 
rowed under  this  Act,  until  all  such  principal  moneys  shall  be 
repaid,  and  all  assignments  of  or  mortgages  upon  such  rates  and 
duties  are  paid  off,  satisfied,  discharged,  and  redeemed;  and  when 
by  the  means  last  mentioned  all  the  principal  moneys  which  shall 
have  been  borrowed  shall  be  repaid,  and  all  assignments  and  mort- 
gages upon  the  said  rates  are  satisfied  and  redeemed,  then  and  in 
such  case  it  shall  be  lawful  for  the  said  trustees,  and  they  are 
hereby  required,  to  lower  and  reduce  the  rates  and  duties  hereby 
granted  and  made  payable,  as  far  as  the  same  can  be  done  in  the 
then  state  of  the  docks,  basins,  buildings,  and  other  works  and 
buildings  of  the  said  port,  and  leaving  sufficient  for  all  charges 
of  management  and  collection  of  rates  and  other  concerns  of  the 
said  docks,  basin,  piers,  works,  and  other  buildings,  and  improv- 
ing, repairing,  and  maintaining  the  same,  and  for  the  carry- 
ing into  execution  th©  provisions  of  the  said  former  Acts  and 
this  Act" 

By  the  Act  6  Geo.  IV.  c.   187,  power  is  given,  by  the  105th 
section,  to  the  said  trustees  to  levy  certain  fresh  rates;  and  by 

the  106th  section  to  lower  all  rates,  and  to  raise  the  same 
[*4]  again;  and  by  the  130th  *  section  it  is  enacted,  "That  all 

the  moneys  which  shall  be  collected,  levied,  borrowed,  and 
raised  under  this  Act,  or  the  said  recited  Act,  shall  be  applied  in 
any  order,  with  respect  to  priority  of  such  application,  as  to  the 
said  trustees  shall  seem  expedient  and  proper,  except  as  by  this 
Act  provided  as  to  the  time  of  payment  of  assignments  of  the  said 
rates  and  duties  granted  by  virtue  of  the  said  recited  Act,  in 
payment  of  and  in  defraying  the  costs,  charges,  and  expenses  of 
obtaining  this  Act,  and  in  paying  the  expenses  and  charges  of 
collecting  the  rates  and  duties  and  all  interest  due  and  to  grow 
due  from  time  to  time  on  moneys  borrowed  or  taken  up  at  interest 
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by  the  said  trustees,  and  any  principal  moneys  that  may  be  called 
in  from  time  to  time,  and  in  the  general  management  and  con- 
ducting of  the  said  trust  estate,  in  the  construction  of  the  works 
by  this  and  the  said  former  Acts  authorised  to  be  erected,  estab- 
lished, and  maintained,  in  supporting,  maintaining,  and  repairing 
the  same,  and  every  part  thereof,  and  in  carrying  into  execution 
all  the  provisions  of  the  said  several  Acts  and  this  Act,  and  in 
paying  off  and  discharging  the  whole  or  any  part  of  any  present 
bond  or  other  debt,  and  any  future  bond  or  other  debt,  and  all 
interest  due  and  to  grow  due  thereon,  and  also  in  the  paying  and 
satisfying  all  the  charges  and  expenses  already  incurred,  or  here- 
after to  be  incurred  in  carrying  into  execution  the  usual  purposes 
of  or  under  or  in  consequence  of  any  of  the  clauses,  provisions, 
powers,  or  authorities  contained  in  the  said  former  Acts  or 
this  Act' 

By  the  Act  4  Vict  c.  30,  power  is  given  to  the  trustees  to  erect 
transit-sheds,  to  make  a  wet-dock,  to  construct  other  works,  and 
to  raise  a  further  sum  of  money,  and  to  levy  certain  additional 
rates ;  and  by  the  124th  section  it  is  enacted,  "  That  all  the  moneys 
which  shall  be  collected,  levied,  borrowed,  or  raised,  under  and 
by  virtue  of  the  said  recited  Acts  and  this  Act,  shall  be  applied 
in  any  order,  with  respect  to  priority  of  such  application,  as  to 
the  said  trustees  shall  seem  expedient,  in  and  towards  completion 
of  the  several  docks,  transit-sheds,  warehouses,  and  other  works, 
by  the  said  recited  Acts  and  this  Act  authorised  to  be  made, 
formed,  erected,  and  built,  and  for  and  towards  the  several  objects 
and  purposes  in  the  said  recited  Acts  and  this  Act  mentioned,  in 
the  general  management  and  conducting  of  the  said  trust  estate, 
and  carrying  into  execution  all  the  provisions  of  the  said  several 
recited  Acts  and  this  Act,  and  for  the  general  improvement  and 
reparation  of  the  docks,  basins,  and  works,  of  the  said  trustees. " 

By  the  Act  7  &  8  Vict  c.  80,  power  is  given  to  the.  said 
trustees  to  construct  additional  docks  and  raise  further  sums  of 
money;  and  by  the  127th  section  it  is  enacted,  "That  all  the 
moneys  which  shall  be  collected,  levied,  borrowed,  or  raised, 
under  and  by  virtue  of  the  said  recited  Acts  and  this  Act,  shall  be 
applied,  first,  in  and  towards  the  payment  of  all  expenses  of  and 
attending  the  passing  of  this  Act,  and  then  in  and  towards  the 
completion  of  the  several  docks  and  other  works  by  the  said 
recited  Acts  and  this  Act  authorised  to  be  made  and  constructed. 
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and  for  and  towards  the  several  objects  and  purposes  in  the  said 
recited  Acts  and  this  Act  mentioned,  and  in  the  general  manage- 
ment and  conducting  of  the  said  trust  estate,  and  carrying  into 
execution  the  provisions  of  the  said  recited  Acts  and  this  Act, 
and  for  the  general  improvement  and  reparation  of  the  several 
docks  and  other  works  of  the  said  trusteea* 

By  the  9  &  10  Vict  c.  109,  power  is  given  to  the  said  trustees 
to  construct  additional  wet-docks  and  other  works,  and  to  raise 
a  further  sum  of  money ;  and  by  the  47th  section  it  is  enacted, 
"  That  all  the  moneys  which  shall  be  collected,  levied,  borrowed, 
or  raised,  under  and  by  virtue  oi  the  said  recited  Acts  and  this 
Act,  shall  be  applied,  first,  in  and  towards  the  payment  of  all 
expenses  of  and  attending  the  passing  of  this  Act,  and  then,  in 
and  towards  the  completion  of  the  several  docks  and  other  works 
by  the  said  recited  Acts  and  this  Act  ^authorised  to  be  made  and 
constructed,  and  for  and  towards  the  several  objects  and  purposes 
in  the  said  recited  Acts  and  this  Act  mentioned,  and  in  the 
general  management  and  conducting  of  the  said  trust  estate,  and 
carrying  into  execution  the  provisions  of  the  said  recited  Acts 
and  this  Act,  and  for  the  general  improvement  and  reparation  of 

the  several  docks  and  other  works  of  the  trustees.  * 
[*5]  By  the  Act  11  Vict  c.  10,  power  is  given  *to  the  said 
trustees  to  construct  additional  docks  and  other  works ;  and 
by  the  40th  section  it  is  enacted,  "  That  all  money  which  shall 
be  collected,  levied,  borrowed,  or  raised,  under  and  by  virtue  of 
this  and  the  said  recited  Acts,  shall  be  applied  in  and  towards  the 
payment  of  all  expenses  of  and  attending  the  passing  of  this  Act, 
and  in  and  towards  the  construction  and  completion  of  the  several 
docks,  warehouses,  and  other  works  by  the  said  recited  Acts  and 
this  Act  authorised  to  be  made  and  constructed,  and  for  and 
towards  the  several  objects  and  purposes  in  the  said  recited  Acts 
and  this  Act  mentioned,  and  in  the  general  management  and  con- 
ducting of  the  said  trust  estate,  and  carrying  into  execution  the 
provisions  of  the  said  recited  Acts  and  this  Act,  and  for  the 
general  improvement  and  reparation  of  the  several  docks  and  other 
works  of  the  trustees.  * 

The  board  are  bound  to  apply  the  present  dock  rates  and  dues, 
and  all  other  moneys  received  by  them  out  of  the  dock  estate, 
according  to  the  directions  of  the  several  Acts  of  Parliament,  and 
no  member  of  the  board  derives  any  private  advantage  or  emolu- 
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ment  whatsoever  from  the  execution  of  the  trusts  of  the  dock 
estate. 

All  the  docks,  sheds,  tramways,  railroads,  oifices,  and  other 
things  mentioned  in  the  assessment,  were  erected  and  provided 
under  and  in  pursuance  of  the  said  several  Acts  of  Parliament  or 
some  of  them,  solely  for  the  purposes  of  the  dock  business,  and 
are  not  used  for  any  other  purpose  whatsoever,  and  all  revenue  of 
every  kind  derived  by  the  board  from  any  part  of  the  property  is 
carried  to  the  general  dock  estate. 

By  the  4  Vict  c.  30,  s.  52,  the  trustees  were  empowered  to 
build  warehouses  on  the  quays  of  one  of  the  docks,  and  by  the 
11  Vict  c.  30,  s.  3,  such  power  to  build  warehouses  was  ex- 
tended to  all  the  dock-quays,  and  by  sect  71  of  the  first- 
mentioned,  and  by  sect  4  of  the  second-mentioned  Act,  such 
warehouses  were  expressly  made  subject  to  all  parochial  and  other 
rates.  None  of  the  warehouses  built  in  pursuance  of  the  said 
Acts  are  included  in  the  assessment. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
Mersey  Docks  and  Harbour  Board  was  rateable  to  the  relief  of 
the  poor  in  respect  of  their  property.  If  the  Court  should  be  of 
opinion  in  the  afiBrmative,  then  judgment  was  to  be  entered  for 
the  defendants  for  such  sum  as  the  Court  should  think  they  were 
entitled  to  distrain  for,  and  costs;  if  the  Court  should  be  of  a 
contrary  opinion,  then  judgment  was  to  be  entered  for  the  plain- 
tiffs for  their  costs  of  suit 

This  special  case  was  argued,  before  the  Court  of  Common 
Pleas,  on  the  5th  of  June,  1860  (8  C.  B.  (N.  S.)  114,  30  L.  J.  M.  C. 
185),  when  judgment  was  given  in  favour  of  the  Dock  Corpora- 
tion. Against  this  judgment  there  was  an  appeal  to  the  Ex- 
chequer Chamber  (30  L.  J.  M.  C.  239),  and  that;  Court  confirmed 
the  judgment  of  the  Court  of  Common  Pleas. 

[Prior  to  the  date  of  the  rate  now  in  question  two  attempts  had 
been  made,  one  in  1806  and  the  other  in  1825,  to  rate  the  Dock 
Corporation  in  respect  of  the  Liverpool  Docks.  By  a  rate  made 
on  the  23rd  of  September,  1806,  the  Dock  Corporation,  by  their 
then  style  of  "  The  Trustees  of  the  Liverpool  Docks, "  were  assessed 
in  respect  of  the  dock  dues  in  the  sum  of  £1,650.  The  Court  of 
Quarter  Sessions,  upon  appeal,  amended  the  rate  by  striking  out 
the  assessment  upon  the  trustees,  subject  to  the  opinion  of  the 
Court  of  King's  Bench  on  a  special  case.  That  case  was  argued 
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before  the  Court  of  King's  Bench  in  Hilary  Term,  1808,  when 
the  order  of  the  Court  of  Quarter  Sessions  was  confirmed.  The 
point  raised  and  determined  in  favour  of  the  Dock  Corporation 
was,  as  appears  by  the  last  sentence  of  the  special  case,  whether 
the  Dock  Corporation  were  liable  to  any  rate  whatever  for  the 
relief  of  the  poor  in  the  parish  of  Liverpool.  There  is  no  report 
of  this  case. 

In  1825  the  Dock  Corporation,  by  their  then  style  of  *  The 
Trustees  of  the  Liverpool  Docks,"  were,  by  a  rate  made  for  the 
relief  of  the  poor  of  the  parish  of  Liverpool,  again  assessed  in 
respect  of  the  dock  estate.  The  Court  of  Quarter  Sessions,  upon 
appeal,  amended  the  rate  by  striking  out  the  assessment  upon  the 
trustees,  subject  to  a  case  for  the  opinion  of  the  Court  of  King's 
Bench.  The  case  was  argued  before  that  Court  in  1827, 
[*  6]  when  the  order  of  the  Court  *  of  Quarter  Sessions  was  con- 
firmed. Rex  V.  The  Inhabitants  of  Liverpool ,  7  B.  &  C.  61, 
9  Dowl.  &  Ey.  780. 

The  Dock  Corporation,  by  five  of  their  Dock  Acts,  viz.,  4  Vict 
c.  30,  s.  71;  9  &  10  Vict.  c.  119,  s.  34;  11  Vict.  c.  10,  s.  4; 
18  &  19  Vict.  c.  174,  s.  31,  and  the  21  &  22  Vict.  c.  92,  s.  175, 
passed,  respectively,  in  the  years  1841,  1846,  1848,  1855,  and 
1858,  were  empowered  to  erect  and  complete  warehouses  upon  the 
dock  estate.  The  Legislature,  on  each  of  these  occasions,  enacted, 
that  the  occupancy  by  the  Dock  Corporation  of  the  warehouses  so 
to  be  erected  and  completed  should  be  subject  to  the  payment  of 
all  parochial  and  other  local  rates,  in  like  manner  as  the  same 
would  be  payable  in  respect  of  warehouses  the  occupancy  of  which 
is  beneficial.  ] 

The  secondly  above-mentioned  case  {The  Mersey  Docks  and 
Harbour  Board  y.  Cameron  and  others)  was  a  proceeding  in  error 
from  the  judgment  of  the  Court  of  Exchequer  Chamber,  sitting  in 
error  from  the  Court  of  Common  Pleas,  confirming  the  judgment 
given  in  that  Court  (9  C.  B.  812,  30  L.  J.  M:  C.  194)  in  favour 
of  the  defendants  upon  a  special  case.  The  judgment  of  the 
Court  of  Common  Pleas  was  affirmed  by  the  Court  of  Exchequer 
Chamber  without  argument 

The  action,  in  form  an  action  of  replevin,  was  brought  by  the 
plaintiffs,  the  Mersey  Docks  and  Harbour  Board,  against  the 
defendants,  the  overseers  of  the  poor  of  the  township  of  Birken- 
head, for  the  taking  and  detaining  of  certain  goods  and  chattels  of 
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the  plaintiffs.  The  distress  complained  of  was  levied  by  reason 
of  the  non-payment  of  two  poor-rates,  made  one  in  May,  1858, 
and  the  other  in  November,  1858,  whereby  the  plaintiffs  were 
assessed  in  the  respective  sums  of  £167  10s.  and  £235  25.,  as  the 
amounts  payable  by  them  in  respect  of  that  portion  of  the  Mersey 
Dock  estate  which  is  situate  within  the  township  of  Birkenhead. 

Upon  the  distress  being  levied  the  plaintiffs  entered  into  the 
usual  replevin  bond  and  brought  their  action,  and  thereupon  a 
special  case,  which  is  not  necessary  to  be  here  set  out,  was  stated 
between  the  parties,  and  was  argued  before  the  Court  of  Common 
Pleas  in  January,  1861,  when  the  Court  took  time  to  consider, 
and  on  the  25th  of  February  following  gave  judgment  in  favour  of 
the  defendants,  on  the  ground  that  the  plaintiffs  ought  to  have 
appealed  to  the  Sessions  against  the  rates,  and  that  an  action  of 
replevin  would  not  lie  (9  C.  B.  812,  30  L  J.  M.  C.  194). 

Three  questions  of  law  arose  in  that  case:  First,  whether  the 
interest  the  plaintiffs  had  in  the  dock  estate  was  such  as  to  render 
them  liable  to  be  rated  to  the  relief  of  the  poor,  under  the  taxing 
power  conferred  by  the  43  Eliz.  c.  2.  Secondly,  whether  it  was 
competent  for  the  plaintiffs  to  raise  the  first  question  by  an  action 
of  replevin.  Thirdly  (if  the  two  previous  questions  should  be 
answered  in  the  plaintiffs'  favour),  whether  the  Act  of  Parliament 
by  which  the  dock  estate  was  vested  in  the  plaintiffs,  affirma- 
tively imposed  upon  them  a  liability  to  poor-rates,  in  respect  of 
that  part  of  the  dock  estate  which  is  situate  at  Birkenhead. 

The  first  question  was  identical  with  that  raised  in  the  first 
above-mentioned  case.  The  second  question  was  waived  during 
the  argument  And  with  regard  to  the  third  question,  it  does 
not  require  to  be  further  noticed,  by  reason  of  the  case  having 
been  determined  upon  the  first  question. 

Bovill  and  Mellish,  for  the  appellants  in  the  first  case  and  the 
respondents  in  the  second  case,  after  referring  to  Reg,  v.  The 
Churchwardens  and  Overseers  of  Chirton,  nom.  TTie  Tyne  Im- 
provement Commissioners  v.  The  Overseers  of  Chirton,  1  E.  &  E. 
516,  28  L  J.  M.  C.  131 ;  Tfie  Trustees  of  Birkenhead  Docks  v. 
The  Overseers  of  Birkenhead,  2  El.  &  B.  148 ;  Bex  v.  The  Inhabi- 
tants of  Liverpool,  7  B.  &  C.  61,  9  Dowl.  &  Ry.  780;  Beg.  v. 
The  Trustees  of  the  Biver  Lea,  19  J.  P.  319,  and  Adamson  v.  The 
Clyde  Navigation  Trttstees  (a  Scotch  case  unreported),  and  Beg.  v. 
Badcock,  6  Q.  B.   787,  14  L.  J.  M.  C.  58,  and  Beg.  v.  The  Over- 
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seers  of  Lcmgwood,  13  Q.  B.  116,  18  L  J.  M.  C.  65,  argued  that 
there  was  no  difference  as  to  the  liability  to  be  rated  between  the 

trustees  of  the  Mersey  Docks  and  the  trustees  of  any  other 
[*7]  docks.     Beg.   *v.    The  Harrogate  Commissioners,  15  Q.   B. 

1010,  20  L  J.  M.  C.  25.  The  same  general  principle  per- 
vades all  these  cases,  and  the  later  decisions  are  all  uniform  from 
1845.  There  is  no  exemption  under  the  statute  of  Elizabeth  of 
property  held  for  public  purposes,  unless  held  by  the  Crown  or 
for  the  Crown.  Looking  at  the  contention  on  the  other  side,  the 
marginal  note  in  Rex  v.  The  Commissianers  of  Salterns  Load  Sluice, 
4  T.  R  730,  is  not  according  to  the  decision,  which  was,  that 
the  trustees  were  not  occupiers,  or  if  occupiers,  not  for  their  own 
benefit;  and  if  that  case  is  the  law,  all  the  other  cases  are  wrong, 
for  in  all  the  other  cases  the  trustees  were  occupying  in  a  similar 
manner  to  the  trustees  in  that  case.  Rex  v.  The  Irihahitants  of 
Liverpool  was  decided  on  the  ground  that  there  was  a  direction  to 
lower  the  rates,  and  any  other  application  of  the  rates  would  be 
in  direct  violation  of  the  Act  That  case  governed  Rex  v.  The 
Trustees  of  the  River  Weaver  Navigation,  7  B.  &  C.  70  n.  An  elec- 
tion must  be  made  between  one  class  of  cases  or  the  other.  The 
question  is,  what  is  the  proper  construction  of  the  statute  of  Eliza- 
beth, and  there  is  no  such  exemption  in  the  statute  as  contended 
for  on  the  other  side.  Then  the  Acts  relating  to  the  Mersey 
Docks  contain  no  exemption  from  the  rate  or  any  prohibition  to 
the  trustees  to  apply  the  dock-rates  towards  the  poor-rates,  and  no 
repeal  of  the  statute  of  Elizabeth  with  respect  to  dock  companies. 
The  construction  of  the  statute  of  Elizabeth  in  Rex  v.  Hie  In- 
habitants  of  Liverpool  cannot  be  sustained.  The  trustees  are 
bound  to  discharge  their  legal  liabilities;  there  is  no  exemption 
on  the  ground  of  public  purposes.  Reg,  v.  The  Churchwardens 
and  Overseers  of  Chirton  governs  the  present  cases.  If  any  benefit 
is  derived  from  the  occupation,  it  is  imaterial  whether  the  occu- 
pier receives  as  a  trustee  or  not  The  Corporation  of  Manchester 
V.  The  Overseers  of  Manchester,  17  Q.  B.  859;  The  Mayor  of 
Liverpool  v.  The  Overseers  of  West  Derby,  6  El.  &  B.  704,  25  L 
J.  M.  C.  112.  The  trustees  are  occupiers  within  the  statute  of 
Elizabeth. 

[The  Lord  Chancellor.  — If  we  accede  to  your  proposition, 
what  will  become  of  the  case  of  Rex  y.  St  Luke's  Sospital,  2 
Burr.  1053?] 
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There  the  trustees  were  merely  nominal  owners ;  there  was  no 
profit  arising;  so,  also,  in  Rex  v.  St  Bartholomew's  Hospital, 
4  Burr.   2435. 

Sir  Fitzroy  Kelly  and  Quain  (Parker  with  them),  for  the  re- 
spondents in  the  first  case  and  the  appellants  in  the  second  case. 
The  question  is,  what  is  the  true  construction  of  the  statute  of 
Elizabeth  as  applied  to  the  present  case?  To  render  property 
liable  to  be  rated  there  must  be  an  occupation  from  which  the 
occupier  must  or  may  derive  a  benefit;  where  the  occupation  is 
attended  with  no  profit  to  the  occupier  or  others,  there  is  no 
liability  to  be  rated.  So,  where  the  property  is  held  for  public 
purposes  for  benefit  of  .the  community  at  large,  then,  according  to 
the  true  construction  of  the'  statute  of  Elizabeth,  that  is  not  a 
property  which  is  liable  to  be  rated  —  the  Taunton  Market  case, 
Beg.  V.  Badcock,  6  Q.  B.  787,  14  L.  J.  M.  C.  68.  Then,  how  do 
the  present  cases  stand  on  the  basis  of  authority  ?  Except  the 
cases  of  Beg.  v.  The  Trustees  of  the  Biter  Lea  and  Beg.  v.  The 
Churchwardens  and  Overseers  of  Chirton,  no  authority  is  to  be 
found  for  a  period  of  two  hundred  and  fifty  years  to  controvert  our 
proposition,  and  those  cases  are  distinguishable.  The  construc- 
tion contended  for  would  exclude  works  held  by  public  boards  for 
public  purposes.  JEarly's  Case,  2  Bulst.  354,  points  to  this  con- 
clusion, as  well  as  Dalton's  Country  Justice,  148  (edit.  1697), 
tit  "  Poor, "  Bex  v.  77ie  Inhabitants  of  St.  Thomas's  Southward, 
2  Stra.  745,  Viner's  Abridgment,  tit  *  Poor, "  E.  5,  and  the 
case  of  St.  Luke's  Hospital.  The  distinction  is  between  actual 
occupation  and  beneficial  occupation.  In  Bex  v.  St  Bartholo- 
mew's H'ospital,  the  corporation  were  as  much  in  occupation  as  the 
trustees  of  the  Mersey  Board,  but  derived  no  benefit  In  Bex  v. 
Gardener,  Cowp.  79,  and  Bohson  v.  Hythe,  Cald.  310,  the 
rate  was  on  *  account  of  benefit  derived.  Tlie  Earl  of  Bute  [*  8] 
V.  Grindall,  2  H.  Bl.  265,  is  important,  as  showing  that 
even  Crown  property  may  be  rated  in  the  hands  of  a  de  facto  occu- 
pier who  derives  an  actual  benefit  In  Lord  Amherst  v.  Lord 
Sommers,  2  T.  R  372,  such  a  distinction  was  taken.  Bex  v. 
Hurdis,  3  T.  E.  497.  All  these  cases  turn  on  the  question 
whether  the  person  rated  is  an  occupier  within  the  statute. 
Eckersall  v.  Briggs,  4  T.  R  6,  distinguishes  an  occupation  for  a 
public  purpose  from  a  private  occupation.  Bex  v.  7%e  Mayor  of 
London,  4  T.  R  21,  was  decided  on  the  ground  that  it  did  not 
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appear  that  the  persons  rated  were  not  beneficial  owners.  In  Tlie 
Salterns  Load  Sluice  Case,  4  T.  R  730,  the  occupation  was  for 
public  purposes,  and  therefore  the  occupier  was  not  rateable.  Bex 
V.  Parrot,  5  T.  R  593,  was  a  case  of  beneficial  occupancy;  and 
Hex  V.  Terrott,  3  East,  506,  of  beneficial  enjoyment  Rex  v.  The 
New  River  Company,  1  M.  &  S.  503.  Everything  in  the  present 
case  is  inconsistent  with  the  idea  of  beneficial  ownership,  and 
the  present  case  was  decided  before  on  that  ground.  One  regular 
course  was  followed  in  The  Governors  of  the  Bristol  Poor  v.  Waite, 
5  Ad.  &  K  1,  5  L.  J.  (N.  S.)  M.  C.  113;  Rex  v.  The  Inhabitants 
of  St.  Giles's,  York,  3.  B.  &  Ad.  579  (s.  c.  nom.  The  Trustees  of 
the  York  Lunatic  Asylum  v.  The  Churchwardens  of  St  Giles, 
York,  1  L  J.  (N.  S.)  M.  C.  50);  Reg,  v.  The  Mayor  of  Liverpool, 
9  Ad.  &  El.  435,  8  L.  J.  (N.  S.)  M.  C.  41;  Reg.  v.  The  Guar- 
diaTis  of  the  Wallingford  Union,  10  Ad.  &  El.  259,  8  L.  J. 
(N.  S.)  M.  C.  89,  and  Rex  v.  TJie  Beverley  Gasworks,  6  Ad.  &  El. 
645,  6  L.  J.  (N.  S.)  M.  C.  84.  If  the  Liverpool  Case,  7  B.  &  C. 
61,  9  Dowl.  &  Ey.  780,  and  The  Salter's  Load  Sluice  Case  were 
wrongly  decided,  they  have  caused  fifty  other  cases  to  be  wrongly 
decided.  If  Reg.  v.  Badcock  had  not  been  referred  to  on  the 
other  side,  we  should  have  cited  it  as  an  authority  in  our  favour 
upon  the  principles  of  liability  to  rating  as  there  laid  down  by 
Lord  Denman.  It  establishes  Rex  v.  l%e  Inhabitants  of  Liver- 
pool and  The  Salter's  Load  Sluice  Case.  In  Reg.  v.  The  Harrogate 
Commissioners,  15  Q.  B.  1010,  20  L  J.  M.  C.  25,  Lord  Camp- 
bell says  nothing  against  The  Liverpool  Case  or  The  Salter's 
Load  Sluice  Case.  Crease  v.  Sawle,  2  Q.  B.  862,  is  an  authority 
as  to  not  hastily  setting  aside  decided  cases.  The  Birkenhead 
Case,  2  El.  &  B.  148,  was  decided  on  narrow  and  technical 
grounds,  and  proceeds  on  the  assumption  that  the  occupation 
was  within  the  statute  of  Elizabeth,  and  it  would  be  mon- 
strous to  overrule  TJte  Liverpool  Case  on  such  an  authority. 
Reg.  V.  The  Trustees  of  the  River  Lea  and  Adamson  v.  The 
Clyde  Navigation  Trustees  must  fall  to  the  ground  with  The 
Birkenhead  Case,  as  they  were  decided  on  its  authority,  as  also 
Reg.  V.  Chirton,  1  E.  &  E.  516,  28  L.  J.  M.  C.  131.  If  The 
Birkenhead  Case  was  rightly  decided,  it  does  away  with  the 
distinction  between  an  occupation  for  public  purposes  and  a 
beneficial  occupation.  The  docks  would  not  be  liable  to  be 
rated  under  the  6  &  7  Will.  IV.  c.  96.     The  warehouses  author- 
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ised  to  be  erected  by  the  4  Vict  c.  30,  and  the  subsequent  Acts 
being  rendered  expressly  liable  to  rates  by  such  Acts,  shows  that 
the  Legislature  considered  the  remaining  property  was  not  liable 
to  be  rated.  It  is  quite  clear  that  property  held  beneficially  is 
liable  to  be  rated,  and  that  property  not  held  beneficially  is  free 
from  such  liability.  If  the  Liverpool  Docks  are  not  liable  to  be 
rated,  the  Birkenhead  Docks  are  not  liable,  as  they  are  held  on 
the  same  trusts,  and  not  beneficially.  The  rate  is  not  a  liability 
attaching  to  the  property,  but  to  the  person  in  respect  of  his  occu- 
pation. Theed  v.  Starke,  8  Mod.  213;  Case  v.  Stevens,  Fitz,  298. 
The  trust  now  before  the  House  is  a  much  wider  trust  than  those 
in  the  cases  which  appear  to  be  against  us;  it  is  one  for  the 
benefit  of  the  whole  community. 

Mellish,  in  reply.  —  There  is  no  case  before  The  Salterns  Load 
Sluice  Case,  in  which  there  was  an  exemption  on  the  ground  of 
the  occupation  being  for  public  purposes.  To  be  free  from 
the  liability  to  rates,  *  either  there  must  be  no  revenue,  or  [*  9] 
a  statutory  enactment  that  no  portion  of  it  is  to  be  applied 
for  ratea  There  is  no  distinction  between  the  present  case  and  the 
case  of  Meg,  v.  Chirton,  which  is  an  express  authority  in  our  favour. 

The  Lord  Chancellor  put  the  following  questions  to  the 
Judges.  —  First,  "  Are  the  Mersey  Docks  and  Harbour  Board 
'  occupiers  '  of  the  docks  vested  in  them  within  the  true  meaning 
of  the  word  *  occupier, '  in  the  statute  of  43  Eliz.  ? ' 

Secondly,  "  If  they  are  occupiers  within  the  statute,  are  they 
exempted  from  liability  to  be  rated  for  relief  of  the  poor  by  the 
operation  or  effect  of  the  statutes,  4  Vict.  c.  30,  9  &  10  Vict 
c.  119,  11  Vict.  c.  10,  18  &  19  Vict  c.  174,  and  21  &  22  Vict 
c.  92,  or  any  of  them,  or  by  reason  of  the  purposes  for  which  they 
occupy  the  same,  or  on  any  other  ground  appearing  in  the  special 
case  ? " 

Thirdly,  **  Does  the  Act  of  20  &  21  Vict  c.  162  (the  Act  of 
1857),  impose  upon  tBe  board  a  liability  to  poor-rate  in  respect 
of  the  docks,  estate,  and  property  vested  in  the  board,  or  any  and 
what  part  thereof,  by  virtue  of  the  26th  and  27th  sections  of  the 
last-mentioned  Act  ?  "* 

On  the  7th  of  July,  1864,  the  following  opinions  were 
delivered :  — 
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erecting,  building,  finishing,  and  maintaining  such  docks,  basins, 
piers,  and  other  works  and  buildings  in  the  port  of  Liverpool, 
under  the  said  Acts  and  this  Act,  and  to  the  paying,  defraying, 
and  satisfying  all  other  charges  and  expenses  already  incurred  or 
hereafter  to  be  incurred  in  the  carrying  into  execution,  or  under 
or  in  consequence  of  any  of  the  said  former  Acts  or  this  present 
Act;  and  the  residue  or  surplus  of  all  moneys  arising  from  such 
rates  or  duties  which  shall  remain  after  such  application  thereof 
as  aforesaid  shall  from  time  to  time  be  applied  in  or  towards  the 
repayment  of  the  principal  moneys  which  shall  have  been  bor- 
rowed under  this  Act,  until  all  such  principal  moneys  shall  be 
repaid,  and  all  assignments  of  or  mortgages  upon  such  rates  and 
duties  are  paid  off,  satisfied,  discharged,  and  redeemed ;  and  when 
by  the  means  last  mentioned  all  the  principal  moneys  which  shall 
have  been  borrowed  shall  be  repaid,  and  all  assignments  and  mort- 
gages upon  the  said  rates  are  satisfied  and  redeemed,  then  and  in 
such  case  it  shall  be  lawful  for  the  said  trustees,  and  they  are 
hereby  required,  to  lower  and  reduce  the  rates  and  duties  hereby 
granted  and  made  payable,  as  far  as  the  same  can  be  done  in  the 
then  state  of  the  docks,  basins,  buildings,  and  other  works  and 
buildings  of  the  said  port,  and  leaving  suflBcient  for  all  charges 
of  management  and  collection  of  rates  and  other  concerns  of  the 
said  docks,  basin,  piers,  works,  and  other  buildings,  and  improv- 
ing, repairing,  and  maintaining  the  same,  and  for  the  carry- 
ing into  execution  tho  provisions  of  the  said  former  Acts  and 
this  Act" 

By  the  Act  6  Geo.  IV.  c.  187,  power  is  given,  by  the  105th 
section,  to  the  said  trustees  to  levy  certain  fresh  rates;  and  by 
the  106th  section  to  lower  all  rates,  and  to  raise  the  same 
[*4]  again;  and  by  the  130th  *  section  it  is  enacted,  "That  all 
the  moneys  which  shall  be  collected,  levied,  borrowed,  and 
raised  under  this  Act,  or  the  said  recited  Act,  shall  be  applied  in 
any  order,  with  respect  to  priority  of  such  application,  as  to  the 
said  trustees  shall  seem  expedient  and  proper,  except  as  by  this 
Act  provided  as  to  the  time  of  payment  of  assignments  of  the  said 
rates  and  duties  granted  by  virtue  of  the  said  recited  Act,  in 
payment  of  and  in  defraying  the  costs,  charges,  and  expenses  of 
obtaining  this  Act,  and  in  paying  the  expenses  and  charges  of 
collecting  the  rates  and  duties  and  all  interest  due  and  to  grow 
due  from  time  to  time  on  moneys  borrowed  or  taken  up  at  interest 
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by  the  said  trustees,  and  any  principal  moneys  that  may  be  called 
in  from  time  to  time,  and  in  the  general  management  and  con- 
ducting of  the  said  trust  estate,  in  the  construction  of  the  works 
by  this  and  the  said  former  Acts  authorised  to  be  erected,  estab- 
lished, and  maintained,  in  supporting,  maintaining,  and  repairing 
the  same,  and  every  part  thereof,  and  in  carrying  into  execution 
all  the  provisions  of  the  said  several  Acts  and  this  Act,  and  in 
paying  ofif  and  discharging  the  whole  or  any  part  of  any  present 
bond  or  other  debt,  and  any  future  bond  or  other  debt,  and  all 
interest  due  and  to  grow  due  thereon,  and  also  in  the  paying  and 
satisfying  all  the  charges  and  expenses  already  incurred,  or  here- 
after to  be  incurred  in  carrying  into  execution  the  usual  purposes 
of  or  under  or  in  consequence  of  any  of  the  clauses,  provisions, 
powers,  or  authorities  contained  in  the  said  former  Acts  or 
this  Act." 

By  the  Act  4  Vict  c.  30,  power  is  given  to  the  trustees  to  erect 
transit-sheds,  to  make  a  wet-dock,  to  construct  other  works,  and 
to  raise  a  further  sum  of  money,  and  to  levy  certain  additional 
rates ;  and  by  the  124th  section  it  is  enacted,  "  That  all  the  moneys 
which  shall  be  collected,  levied,  borrowed,  or  raised,  under  and 
by  virtue  of  the  said  recited  Acts  and  this  Act,  shall  be  applied 
in  any  order,  with  respect  to  priority  of  such  application,  as  to 
the  said  trustees  shall  seem  expedient,  in  and  towards  completion 
of  the  several  docks,  transit-sheds,  warehouses,  and  other  works, 
by  the  said  recited  Acts  and  this  Act  authorised  to  be  made, 
formed,  erected,  and  built,  and  for  and  towards  the  several  objects 
and  purposes  in  the  said  recited  Acts  and  this  Act  mentioned,  in 
the  general  management  and  conducting  of  the  said  trust  estate, 
and  carrying  into  execution  all  the  provisions  of  the  said  several 
recited  Acts  and  this  Act,  and  for  the  general  improvement  and 
reparation  of  the  docks,  basins,  and  works,  of  the  said  trustees. " 

By  the  Act  7  &  8  Vict  c.  80,  power  is  given  to  the  said 
trustees  to  construct  additional  docks  and  raise  further  sums  of 
money;  and  by  the  127th  section  it  is  enacted,  "That  all  the 
moneys  which  shall  be  collected,  levied,  borrowed,  or  raised, 
under  and  by  virtue  of  the  said  recited  Acts  and  this  Act,  shall  be 
applied,  first,  in  and  towards  the  payment  of  all  expenses  of  and 
attending  the  passing  of  this  Act,  and  then  in  and  towards  the 
completion  of  the  several  docks  and  other  works  by  the  said 
recited  Acts  and  this  Act  authorised  to  be  made  and  constructed, 
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and  for  and  towards  the  several  objects  and  purposes  in  the  said 
recited  Acts  and  this  Act  mentioned,  and  in  the  general  manage- 
ment and  conducting  of  the  said  trust  estate,  and  carrying  into 
execution  the  provisions  of  the  said  recited  Acts  and  this  Act, 
and  for  the  general  improvement  and  reparation  of  the  several 
docks  and  other  works  of  the  said  trusteea" 

By  the  9  &  10  Vict.  c.  109,  power  is  given  to  the  said  trustees 
to  construct  additional  wet-docks  and  other  works,  and  to  raise 
a  further  sum  of  money ;  and  by  the  47th  section  it  is  enacted, 
"  That  all  the  moneys  which  shall  be  collected,  levied,  borrowed, 
or  raised,  under  and  by  virtue  oi  the  said  recited  Acts  and  this 
Act,  shall  be  applied,  first,  in  and  towards  the  payment  of  all 
expenses  of  and  attending  the  passing  of  this  Act,  and  then,  in 
and  towards  the  completion  of  the  several  docks  and  other  works 
by  the  said  recited  Acts  and  this  Act 'authorised  to  be  made  and 
constructed,  and  for  and  towards  the  several  objects  and  purposes 
in  the  said  recited  Acts  and  this  Act  mentioned,  and  in  the 
general  management  and  conducting  of  the  said  trust  estate,  and 
carrying  into  execution  the  provisions  of  the  said  recited  Acts 
and  this  Act,  and  for  the  general  improvement  and  reparation  of 

the  several  docks  and  other  works  of  the  trustees. " 
[*5]  By  the  Act  11  Vict  c.  10,  power  is  given  *to  the  said 
trustees  to  construct  additional  docks  and  other  works ;  and 
by  the  40th  section  it  is  enacted,  "  That  all  money  which  shall 
be  collected,  levied,  borrow^ed,  or  raised,  under  and  by  virtue  of 
this  and  the  said  recited  Acts,  shall  be  applied  in  and  towards  the 
payment  of  all  expenses  of  and  attending  the  passing  of  this  Act, 
and  in  and  towards  the  construction  and  completion  of  the  several 
docks,  warehouses,  and  other  works  by  the  said  recited  Acts  and 
this  Act  authorised  to  be  made  and  constructed,  and  for  and 
tx)wards  the  several  objects  and  purposes  in  the  said  recited  Acts 
and  this  Act  mentioned,  and  in  the  general  management  and  con- 
ducting of  the  said  trust  estate,  and  carrying  into  execution  the 
provisions  of  the  said  recited  Acts  and  this  Act,  and  for  the 
general  improvement  and  reparation  of  the  several  docks  and  other 
works  of  the  trustees. " 

The  board  are  bound  to  apply  the  present  dock  rates  and  dues, 
and  all  other  moneys  received  by  them  out  of  the  dock  estate, 
according  to  the  directions  of  the  several  Acts  of  Parliament,  and 
no  member  of  the  board  derives  any  private  advantage  or  emolu- 
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ment  whatsoever  from  the  execution  of  the  trusts  of  the  dock 
estate. 

All  the  docks,  sheds,  tramways,  railroads,  oflBces,  and  other 
things  mentioned  in  the  assessment,  were  erected  and  provided 
under  and  in  pursuance  of  the  said  several  Acts  of  Parliament  or 
some  of  them,  solely  for  the  purposes  of  the  dock  business,  and 
are  not  used  for  any  other  purpose  whatsoever,  and  all  revenue  of 
every  kind  derived  by  the  board  from  any  part  of  the  property  is 
carried  to  the  general  dock  estate. 

By  the  4  Vict  c.  30,  s.  52,  the  trustees  were  empowered  to 
build  warehouses  on  the  quays  of  one  of  the  docks,  and  by  the 
11  Vict  c.  30,  s.  3,  such  power  to  build  warehouses  was  ex- 
tended to  all  the  dock-quays,  and  by  sect  71  of  the  first- 
mentioned,  and  by  sect  4  of  the  second-mentioned  Act,  such 
warehouses  were  expressly  made  subject  to  all  parochial  and  other 
rates.  None  of  the  warehouses  built  in  pursuance  of  the  said 
Acts  are  included  in  the  assessment 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
Mersey  Docks  and  Harbour  Board  was  rateable  to  the  relief  of 
the  poor  in  respect  of  their  property.  If  the  Court  should  be  of 
opinion  in  the  aflBrmative,  then  judgment  was  to  be  entered  for 
the  defendants  for  such  sum  as  the  Court  should  think  they  were 
entitled  to  distrain  for,  and  costs;  if  the  Court  should  be  of  a 
contrary  opinion,  then  judgment  was  to  be  entered  for  the  plain- 
tiffs for  their  costs  of  suit. 

This  special  case  was  argued,  before  the  Court  of  Common 
Pleas,  on  the  5th  of  June,  1860  (8  C.  B.  (N.  S.)  114,  30  L.  J.  M.  C. 
185),  when  judgment  was  given  in  favour  of  the  Dock  Corpora- 
tion. Against  this  judgment  there  was  an  appeal  to  the  Ex- 
chequer Chamber  (30  L.  J.  M.  C.  239),  and  that  Court  confirmed 
the  judgment  of  the  Court  of  Common  Pleas. 

[Prior  to  the  date  of  the  rate  now  in  question  two  attempts  had 
been  made,  one  in  1806  and  the  other  in  1825,  to  rate  the  Dock 
Corporation  in  respect  of  the  Liverpool  Docks.  By  a  rate  made 
on  the  23rd  of  September,  1806,  the  Dock  Corporation,  by  their 
then  style  of  *  The  Trustees  of  the  Liverpool  Docks, "  were  assessed 
in  respect  of  the  dock  dues  in  the  sum  of  £1,650.  The  Court  of 
Quarter  Sessions,  upon  appeal,  amended  the  rate  by  striking  out 
the  assessment  upon  the  trustees,  subject  to  the  opinion  of  the 
Court  of  King's  Bench  on  a  special  case.  That  case  was  argued 
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into  the  Consolidated  Fund,  or  the  privy  purse  of  the  Sovereign. 
The  occupier  in  each  case  is  rateable.  And  if  the  matter  were 
now  for  the  first  time  to  be  determined  without  reference  to  the 
decisions,  it  would  seem  that  where  the  owners  of  the  property 
aie  themselves  in  occupation  and  receive  the  value,  the  amount  of 
which  is  measured  by  the  rent  which  the  hypothetical  tenant 
would  give,  the  purposes  to  which  that  amount  is  applied  ought 
to  he  as  immaterial  as  if  there  had  been  a  real  demise  at  that 
lent ;  and  the  occupiers,  if  subjects,  ought  to  be  rated,  whatever  be 
the  ol  jcv't  for  which  the  property  is  occupied,  unless  some  special 
enactment  exempted  them.  But  the  decisions  have  now  settled 
that  there  is  an  exemption;  and  the  important  question  in  the 
present  ease  is,  what  is  the  nature  of  the  occupation  and  of  the 
p*«irp^>ses  which  briug  the  occupiers'  case  within  that  exemption  ? 
And  on  this  question  the  decisions  are  to  some  extent  inconsistent, 
and  it  is  nev-essair  to  examine  them. 

The  Crown,  not  l^eing  named  in  the  statute  of  Elizabeth,  is  not 
Ivuad  ly  it ;  and  consequently  the  overseers  cannot  impose  a  rate 
on  the  Sv^veieigu  in  respect  of  lands  occupied  by  Her  Majesty,  nor 
on  thv^se  occupied  by  her  ser\ants  for  Her  Majesty. 

The  exemption  depends  entirely  on  the  occupier  and  not  on  the 
title  to  the  prv>i>erty.  The  tenants  of  Crown  property,  paying  rent 
for  it.  are  rateable,  like  all  other  occupiers;  and  it  has  even  been 
vlotermined  that  where  apartments  in  Hampton  Court,  a  royal 
pN^la^v,  were  gratuitously  assigned  to  a  subject,  who  occupied  them 
by  jvrmission  of  the  Sovereign,  but  for  the  subject's  benefit,  the 
subjtvt  was  rateable  in  respect  of  her  occupation  of  this  royal 
prv^yvTtv.  i.V/.  V.  Lathj  Emily  Ponsonhy,  3  Q.  B.  14.  On  the 
other  hand,  where  a  lease  of  private  property  is  taken  in  the 
name  of  a  subject,  but  the  occupation  is  by  the  Sovereign  or  her 
servants  on  her  behalf,  the  occupation  being  that  of  Her  Majesty, 
no  rate  ojtn  Iv  imjx>sed.  Lc'rd  Amherst  v.  Lord  Sommers,  2  T.  R 
r.TJ  0  R  K.  497X 

So  far  the  gn>und  of  exemption  is  perfectly  intelligible ;  but  it 
has  Kvu  carried  a  goixl  deal  further,  and  applied  to  many  cases  in 
which  it  can  scarcely  In?  said  that  the  Sovereign  or  the  servants 
of  the  Sovcn^iirn  are  in  occuy«ation.  A  long  series  of  cases  have 
establislunl  that  where  projx^rty  is  occupied  for  the  purposes  of  the 
ijvAermiu nt  >>f  the  country,  including  tmder  that  head  the  police, 
juul  the  administration  of  justice,  no  one  is  rateable  in  respect  of 
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such  occupation.  And  this  applies  not  only  to  property  occupied 
for  such  purposes  by  the  servants  of  the  great  departments  of 
State,  such  as  the  Post  OflBce :  Smith  v.  Birmingham,  7  El.  &  B. 
483 ;  The  Horse  Guards :  Lord  Amherst  v.  Lord  Sommers  ;  or  the 
Admiralty :  Reg.  v.  Stewart,  8  El.  &  B.  360,  —  in  all  which 
eases  the  occupiers  might  strictly  be  called  the  servants  of  the 
Crown;  but  also  to  property  occupied  by  local  police:  The  Jus- 
tices  of  Lancashire  v.  Shelf ord.  El.  B.  &  El.  230;  to  county 
buildings  occupied  for  the  Assizes  and  for  the  Judges*  lodgings : 
Hodgson  v.  TJie  Local  Board  of  Health  of  Carlisle,  8  El.  &  B. 
230;  or  occupied  as  a  county  court:  Reg.  v.  Tlie  Toivnship  of 
Manchester,  3  El.  &  B.  336,  23  L  J.  M.  C.  48 ;  or  for  a  jail : 
Beg.  V.  Shepherd,  1  Q.  B.  170,  10  L  J.  (N.  S. )  M.  C.  44. 

In  these  latter  cases  it  is  difiScult  to  maintain  that  the  occu- 
pants are,  strictly  speaking,  servants  of  the  Sovereign,  so  as  to 
make  the  occupation  that  of  Her  Majesty ;  but  the  purposes  are  all 
public  purposes  of  that  kind  which,  by  the  constitution  of  this 
country,  fall  within  the  province  of  Government,  and  are  com- 
mitted to  the  Sovereign,  so  that  the  occupiers,  though  not  perhaps 
strictly  servants  of  the  Sovereign,  might  be  considered  in  con- 
simili  casu.  These  decisions  are  uniform,  and  it  was  not  disputed 
at  the  bar,  that  the  exemption  applies  so  far;  but  there  is  a 
conflict  between  the  decisions  as  to  whether  the  exemption  goes 
further. 

There  are  several  cases  relating  to  charities  *  which  were  [*  11] 
mentioned  at  your  Lordships*  bar,  but  were  not  much 
pressed,  nor,  as  it  seems  to  us,  need  they  be  considered  now ;  for, 
whatever  may  be  the  law  as  to  the  exemption  of  property  occupied 
for  charitable  purposes,  it  is  clear  that  the  docks  in  question  can 
come  within  no  such  exemption. 

There  is,  however,  one  case  on  this  subject,  that  of  Rex  v.  St 
Luke's  Hospital^  2  Burr.  1053,  which  it  is  necessary  to  notice  on 
account  of  the  effect  which,  in  Rejc  v.  The  Commissioners  of 
Salter's  Load  Sluice,  4  T.  E.  430,  was  attributed  by  Lord  Kenyon 
to  part  of  what  fell  from  Lord  Mansfield  in  that  case.  In  Rex 
V.  St.  Luke's  Hospital  the  question  before  the  Court  was  whether 
Joseph  Mansfield  was  rateable  as  occupier  of  St.  Luke's  Hos- 
pital; but  the  Court  entered  into  the  larger  question,  whether 
there  was  any  one  who  could  be  charged  as  occupier ;  saying  very 
truly,  that  unless  there  was  some  one  who  could  be  so  charged  no 
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rate  could  be  imposed.  Lord  Mansfield,  as  to  that,  is  reported 
to  have  said,  "^  As  to  the  lessees,  mere  nominal  trustees  cannot  be 
esteemed  occupiers  or  rated  as  such.  **  In  the  subsequent  case  of 
Bex  V.  St.  Bartholomew's  Hospital,  4  Burr.  2435,  Lord  Mansfield 
says  that  the  Corporation  of  London  *"are  not  de  facto  the  occu- 
piers of  St  Bartholomew's  Hospital:  the  poor  are  the  occupiers; 
but  they  are  not  rateable."  This  may  perhaps  show  that  Lord 
Mansfield  only  meant  to  lay  down  the  position  that  those  in 
whom  the  legal  estate  is  vested  are  not  necessarily  the  occupiers; 
which  is,  no  doubt,  true :  no  one  could  contend  that  the  person  in 
whom  a  term  assigned  to  attend  the  inheritance  had  vested,  could 
be  rated  as  occupier,  in  point  of  law,  of  the  estates  de  facto  occu- 
pied by  his  cestui  que  trust.  But  if  Lord  Mansfield  meant  (as  it 
rather  seems  that  Lord  Kenyon  thought  he  did),  that  the  persons 
in  actual  valuable  occupation  of  property  are  not  rateable  if  they 
occupy  in  a  merely  fiduciary  character,  it  is  a  position  which 
cannot  be  maintained.  The  counsel  for  the  Mersey  Dock  and 
Harbour  Board,  at  your  Lordships'  bar,  did  not  attempt  to  main- 
tain any  such  general  position ;  they  limited  themselves  to  con- 
tending that  such  was  the  law  where  it  was  a  public  trust ;  for 
which  they  cited  authorities  which  they  said  must  be  overruled 
unless  that  position  was  maintained.  And  we  think  they  were 
justified  in  so  saying;  but  we  also  think  that  there  are  conflicting 
decisions  which  must  be  overruled  if  it  is  maintained. 

The  first  case  in  which  the  position  was  advanced  that  trustees 
occupying  valuable  property,  but  prohibited  from  taking  any 
individual  benefit  from  it,  were  not  rateable,  seems  to  have  been 
Bex  V.  The  Mayor  of  London,  4  T.  R  21,  decided  in  1790.  There 
Mr.  Justice  Buller  in  his  judgment  says,  "  Now  it  has  been 
objected  that  they  are  not  liable  to  this  rate,  because  they  hold  it 
on  a  public  trust;  but,  in  the  first  place,  it  does  not  appear  to  be 
the  case  of  a  trust  at  all,  and  if  it  did,  perhaps  the  consequence 
contended  for  would  not  necessarily  follow.  "  It  certainly  seems 
that  the  doctrine  contended  for  was  not  at  that  time,  1790,  con- 
sidered as  established. 

Bex  V.  The  Commissioners  of  Salterns  Load  Sluice  was  decided 
in  1792.  In  the  argument  the  clauses  of  the  Act  under  which 
the  Commissioners  held  were  referred  to,  and  aigued  on ;  but  Lord 
Kenyon 's  judgment  does  not  appear  to  have  proceeded  on  the 
ground  that  their  effect  was  to  prohibit  the  payment  of  poor-rate. 
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He  says,  "  The  trustees  have  a  bare  naked  trust,  not  coupled  with 
any  interest  If  any  interest  resulted,  either  to  the  Commis- 
sioners or  to  the  owners  of  the  adjoining  land  after  the  public 
purposes  of  the  Act  were  answered,  these  tolls  might  have  been 
rated.  But  it  is  admitted  that  all  the  money  which  is  collected 
under  this  Act  of  Parliament  must  be  expended  for  the  purposes 
of  the  Act,  and  therefore,  upon  the  ground  upon  which  the  Court 
proceeded  in  Rex  v.  SL  LuMs  Hospital,  namely,  that  there  was 
no  occupier,  these  Commissioners  are  not  liable  to  be  rated." 

The  counsel  for  the  parish  and  township  in  the  cases  at  your 
Lordships'  bar  did  not  attempt  to  deny  that  this  decision  was  in 
favour  of  their  opponents;  they  admitted  (and  we  think  quite 
properly  admitted)  that  the  decision  was  against  them,  but  they 
denied  that  it  was  law.  The  counsel  for  the  Mersey  Board  were 
fully  justified  in  relying  on  this  case,  as  entitling  them  to  the 
benefit  of  Lord  Kenyon's  judgment;  but  we  think  that  when  they 
proceeded  to  argue  that  the  decision  acquired  additional  authority 
because  it  was  acquiesced  in,  they  fell  into  a  fallacy.  When  the 
Court  of  Queen's  Bench  has  decided  in  favour  of  a  rate,  those  who 
are  rated  may,  if  they  are  so  advised,  bring  replevin,  and  (subject 
to  the  question  whether  replevin  lies  in  such  case)  may  carry  the 
case  up  to  the  House  of  Lords ;  and,  therefore,  where  a  decision 
in  favour  of  a  rate  is  not  disputed  further,  it  may  properly  be  said 
to  be  acquiesced  in.  But  when  the  Court  of  Queen's  Bench  has 
decided  against  a  rate,  and  quashed  it,  there  is  no  way  whatever 
in  which  the  parish  oflScers  can  raise  the  question  again;  and 
acquiescence  in  a  decision  cannot  add  any  weight  to  it,  when  there 
is  no  possible  way  of  disputing  it 

The  next  cases  to  be  found  in  the  reports  in  which  any 
similar  point  arose  were  those  of  *  Rex  v.  Tlie  Inhabitants  [*  12] 
of  Liverpool,  7  B.  &  C.  61,  9  Dowl.  &  Ey.  780,  and  Rex  v. 
The  Trustees  of  the  River  Weaver  Navigation,  7  B.  &  C.  70,  in 
1827.  It  appears  that  in  1806  the  Liverpool  Sessions  made  an 
order  excluding  the  Liverpool  Docks  from  a  rate  for  the  relief  of 
the  poor  of  the  parish  of  Liverpool,  subject  to  a  case  intended  to 
obtain  the  opinion  of  the  Court  of  King's  Bench  on  the  question 
whether  the  Corporation  of  Liverpool  were  rateable  as  occupiers 
of  the  docks;  and  that  in  1808  the  order  of  Sessions  was  con- 
firmed, but  under  what  circumstances  does  not  appear. 

The  late  Lord  Abinger  was  counsel  for  the  parish,  both  in  that 
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case  and  in  the  case  of  1827;  and  the  attorneys  of  the  Corporation 
of  Liverpool  in  1827  could  not  be  ignorant  of  the  circumstances 
attending  the  confirmation  of  the  order  of  Sessions  in  1806.  Yet 
on  the  argument  in  the  case,  reported  in  7  Bam.  &  Cress. ,  neither 
side  alludes  to  what,  if  a  decision  at  all,  must  have  been  precisely 
in  point  It  seems,  therefore,  probable  that,  though  the  rule 
confirming  the  order  in  1808  is  not  drawn  up  as  by  consent,  the 
former  case  was  compromised,  and  that  there  was  no  decision  of 
the  Court  in  1808. 

However  this  may  be,  there  can  be  no  doubt  that  the  Court  of 
King's  Bench,  in  1827,  acted  upon  the  authority  of  Bex  v. 
Salter* 8  Load  Sluice;  Lord  Tenterden  saying,  in  lUx  v.  The 
Inhabitants  of  Liverpool,  "  Here  the  trustees  were  not  occupiers  in 
the  ordinary  sense  of  the  word,  and  no  profit  was  received  for  the 
use  of  any  person ;  **  and  Mr.  Justice  Bayley  saying,  "  The  prin- 
ciple of  this  decision  is  applicable  to  the  case  of  Rex  v.  The 
Trustees  of  the  River  Weaver  Navigation.  There  the  surplus  tolls 
remaining  over  and  above  the  expenses  of  supporting  the  naviga- 
tion were  to  be  applied  to  the  repairing  and  maintaining  of 
bridges  and  highways.  Those  were  public  purposes,  and  as  no 
part  of  the  moneys  received  could  be  applied  to  private  purposes, 
those  moneys  were  not  rateable  in  the  hands  of  the  trustees.  * 

There  is  no  dispute  that  those  two  decisions,  if  they  are  to  be 
followed,  are  decisive  in  favour  of  the  Mersey  Docks  and  Harbour 
Board,  at  least  in  the  first  of  the  cases  at  your  Lordships'  bar,  and 
reduce  the  case  of  The  Overseers  of  Birkenheady  2  El.  &  B.  148,  to 
that  point  mentioned  in  your  Lordships'  third  questipn. 

The  next  case  to  which  it  is  necessary  to  call  attention  is  that 
of  The  Governors  of  the  Bristol  Poor  v.  Waite,  5  Ad.  &  E.  1, 
decided  in  1836.  In  that  case  the  governors  of  the  Bristol  poor 
had  taken  property  for  the  purpose  of  putting  out  their  poor  there. 
A  rate  had  been  imposed  on  them  in  respect  of  this  occupation, 
and  was  levied  by  distress.  The  governors  of  the  Bristol  poor 
brought  replevin  for  the  purpose  of  questioning  the  validity  of 
this  rate.  In  the  judgment  of  the  Court  the  point  raised  is  said 
to  be  "  whether  the  plaintiffs  were  such  occupiers  of  the  property 
as  to  be  rateable  to  the  poor."  And  the  decision  was  that  they 
were.  The  Judges  who  decided  this  case  probably  did  not  sup- 
pose that  they  were  deciding  anything  inconsistent  with  the  deci- 
sions in  Rex  v.  Salterns  Load  Sluice  and  Rex  v.  The  Inhabitants 
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of  Liverpool  and  Rex  v.  The  Trustees  of  the  River  Weaver  Navi- 
gation,  which  appear  not  to  have  been  cited  on  the  argument,  or 
brought  to  their  notice.  But  we  do  not  see  how  the  cases  can 
stand  together.  The  governors  of  the  poor  of  Bristol  were  as 
much  bare  naked  trustees  having  no  personal  interest  in  the  occu- 
pation of  this  property  as  the  Commissioners  of  Salter's  Load 
Sluice;  and  if  the  one  set  of  trustees  were  on  that  ground  not 
occupiers,  we  do  not  see  how  the  others  could  be  occupiers :  and  if 
the  application  of  the  surplus  funds  of  the  Weaver  Navigation  to 
the  bridges  and  highways  of  Cheshire,  so  as  to  be  in  relief  of  the 
county  rate,  was  a  public  purpose  rendering  the  trustees  of  that 
navigation  not  rateable,  it  is  diflBcult  to  see  why  the  application 
of  whatever  value  was  derived  from  the  lands  occupied  by  the 
governors  of  the  Bristol  poor  to  the  maintenance  of  the  poor  of 
Bristol,  and  so  in  relief  of  the  poor-rate  of  the  city  of  Bristol,  was 
not  a  public  purpose  also.  We  think  that  in  this  case  the  Court 
of  King's  Bench,  probably  without  being  aware  of  it,  came  to  a 
decision  inconsistent  with,  and  therefore  shaking  the  authority 
of.  Rex  V.  Salter's  Load  Sluice,  Rex  v.  Liverpool,  and  Rex  v.  The 
Trustees  of  the  River  Weaver  Navigation, 

The  decision  in  The  Governors  of  tJie  Bristol  Poor  v.  Waite  has 
been  repeatedly  acted  upon,  and  never  questioned  that  we  know 
of.  As  the  decisions  in  this  case,  and  those  which  followed  it, 
were  decisions  in  favour  of  the  rate,  and  consequently  might  have 
been  questioned  in  replevin,  the  acquiescence  in  them  does  add 
something  to  their  authority. 

The  Municipal  Corporation  Act  (5  &  6  Will.  IV.  c.  76)  re- 
stricted the  power  of  the  municipal  corporations  named  in  Sched- 
ules A  and  B  to  that  Act,  over  what  had  been  their  private 
estates,  and  compelled  them  to  pay  the  net  proceeds  into  the 
Borough  Fund,  which  was  applicable  first  to  the  payment  of 
the  existing  debts  of  the  corporation,  and  then  to  the  corporation 
expenses;  and  the  surplus,  if  any,  for  the  public  benefit  of  the 
inhabitants,  and  the  improvement  of  the  borough.  The 
Court  of  Queen's  Bench,  in  Reg.  v.  The  Mayor,  &c.,  *  of  [*13] 
Liverpool,  9  Ad.  &  E.  435,  decided,  in  1839,  that  the  effect 
of  this  enactment  was  to  render  the  corporations  no  longer  liable 
to  be  rated  in  respect  of  any  property  occupied  by  them.  The 
reason  given  by  the  Court  for  this  decision  was  that  they  found 
*  the  principle  settled  by  the  decisions  already  made,  and  felt  it 
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to  be  their  duty  to  act  upon  them,  and  not  upon  the  apprehension 
of  any  inconvenient  or  unforeseen  consequences,  to  question  or 
weaken  their  authority. "  They  proceed  to  state  the  cases  of  Hex 
V.  Liverpool  and  Bex  v.  The  Trustees  of  the  River  Weaver  Naviga- 
tioUy  and  say  that,  *  We  feel  it  to  be  impossible,  substantially,  to 
distinguish  these  cases,  and  especially  the  latter,  from  the  present 
The  extent  and  approximation  to  something  like  national  benefit 
are  in  kind,  and  almost  in  degree,  the  same.  The  public  in  the 
one  case  is  the  same  town  of  Liverpool,  in  the  other  the  county  of 
Chester. "  The  Court  do  not  explain  why  the  same  argument  did 
not  avail  in  The  Governors  of  the  Bristol  Poor  v.  Waite,  where 
the  city  of  Bristol  was  held  not  to  be  the  public ;  but  they  did  not 
intend  to  depart  from  that  decision,  and  in  the  same  year  acted 
upon  it,  in  Beg,  v.  The  Guardians  of  JVallingford,  10  Ad.  &  R 
239,  in  which  latter  case  an  attempt,  but,  as  it  seems  to  us,  not 
a  successful  one,  is  made  to  reconcile  the  decision  with  that  in 
Beg,  v.   TJie  Afai/or,  &c,  of  Liverpool. 

Mr.  Justice  Crompton,  in  Beg,  v.  Chirton,  1  El.  &  El.  516,  28 
L  J.  M.  C.  131,  stated  that  the  decision  in  Beg,  v.  The  Mayor, 
dV.,  of  Liverpool  created  at  the  time  great  surprise.  We  think, 
however,  that  the  conclusion  come  to  by  the  Court  in  that  case 
does  li^gically  follow  from  the  decisions  in  Bex  v.  Liverpool  and 
Bt\t  v.  ThfT  Trtt.^iees  of  the  Bivcr  Weai-er  Navigation^  and  that  the 
Court  in  that  case  had  to  choose  whether  they  would  consider  it 
a  mhntio  ad  absurdum,  and  say  that  decisions  leading  to  such  a 
conclusion  must  be  wrong  in  principle,  or  to  say  that,  the  deci- 
sions being  binding  on  them,  they  must  hold  that  the  conclusion 
was  not  wrong.  They  adopted  the  latter  course,  apparently  not  at 
that  time  j^reeiving  that  it  was  inconsistent  with  the  principle 
of  their  own  decision  in  The  Governors  of  tht  Bristol  Poor  v. 
Waiie^  A  few  years  later,  the  Court  of  Queen's  Bench,  in  several 
oasos  to  be  presently  cited,  adopted  the  former  course,  and  the 
question  now  jxnKling  in  yoiur  Lordships*  House  seems  to  us  to 
l^,  in  substance,  whioh  set  of  decisions  are  to  be  followed  in 
future  ? 

The  offtvt  of  the  decision  in  Boj,  v.  The  Mayor,  <tc,  of  Liver- 
iwi,  was  imnievliately  nullified  by  the  4  &  5  Vict  c.  48;  but 
that  enactment  did  not  declare  the  decision  erroneous.  On  the 
ci^ntrary.  the  Act  was  couched  in  language  which,  though  not 
declaring  the  decision  to  be  law,  indicates  that  the  framera  of  tlie 
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Act  thought  that  it  was  law ;  and  the  fact  that  an  Act  couched  in 
such  terms  was  passed  by  the  Legislature  affords  an  argument,  of 
more  or  less  weight,  that  the  error  of  the  Court,  if  it  was  one,  was 
acquiesced  in,  and  had  become  communis  error. 

This  is,  we  think,  the  latest  authority  in  point  of  date  relied  on 
by  the  counsel  for  the  Mersey  Docks  and  Harbour  Board. 

The  next  case  in  order  of  date  was  JReg,  v.  Badcock,  6  Q.  B.  787, 
in  1845.  In  the  judgment  of  the  Court  the  conflicting  cases  are 
cited.  The  Court  does  not  attempt  to  reconcile  them;  but  ob- 
serves that  in  all  the  cases  where  the  occupation  was  held  to  be 
of  such  a  public  nature  as  to  exempt  the  property  from  rateabil- 
ity,  *  the  public,  as  such,  unlimited  by  the  bounds  of  county, 
borough,  or  parish,  had  a  direct  interest  in  the  benefit  which  the 
application  of  the  funds  produced,"  and  that  the  case  then  before 
them  did  not  come  within  that  principle.  The  passage  here 
cited  has  been  repeatedly  quoted  with  approval  as  giving  the  true 
principle  of  exemption.  It  does  include  all  the  cases  already 
cited,  in  which  the  occupation  was  for  the  purposes  of  govern- 
ment But  the  principle  thus  laid  down  cannot  be  made  to 
embrace  either  Rex  v.  T?ie  Trustees  of  the  Eiver  Weaver  Naviga- 
tion, where  the  funds  were  applicable  to  the  relief  of  the  county 
rate  of  Cheshire,  or  Reg.  v.  Tlie  Mayor,  dtc.,  of  Liverpool,  where 
the  funds  were  brought  into  the  borough  fund  in  relief  of  the 
borough  rate  in  that  particular  borough. 

In  Reg.  v.  The  Overseers  of  Longtaood,  13  Q.  B.  116,  18  L.  J. 
M.  C.  65,  in  1849,  the  Court  of  Queen's  Bench,  acting  upon  the 
principle  laid  down  in  Reg.  v.  Badcock,  held  that  the  Commis- 
sioners of  the  Huddersfield  Water  Works  were  rateable  to  the 
relief  of  the  poor. 

All  the  cases  which  we  have  hitherto  cited  were  decided  before 
Lord  Campbell  took  his  seat  upon  the  Bench.  It  is  right  to 
notice  this,  for  it  has  often  been  supposed,  and  indeed  was  said  in 
the  argument  at  your  Lordships'  bar,  that  the  decisions  in  his 
time,  on  the  subject  of  the  exemption  from  rates,  were  innova- 
tions introduced  in  consequence  of  his  strong  individual  opinion 
that  the  exemptions  from  rateability  had  been  carried  further 
than  was  warranted  by  law  or  reason ;  but  we  think  that  the  cases 
which  we  have  cited  show  that  before  he  came  upon  the  Bench, 
that  opinion  had  been  entertained  and  acted  upon,  and  that 
in  consequence  the  decisions  had  got  into  such  a  state  *  as  [*  14] 
VOL.  XXII.  —  26 
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to  be  inconsistent  with  each  other ;  so  that  it  had  become  neces- 
sary to  overrule  one  set  of  the  inconsistent  decisions,  unless  the 
law  was  to  be  administered  without  any  reference  to  principle, 
deciding  each  case  as  it  arose,  according  as  the  facts  might  be 
supposed  to  approximate  more  nearly  to  those  in  the  one  set  of 
decisions  or  the  other. 

Several  cases  were  decided  in  Lord  Campbell's  time  which 
closely  resembled  that  of  the  Huddersfield  Commissioners  {Reg.  v. 
Loiigwood)y  and  which  were  decided  in  the  same  way  without 
rendering  it  necessary  to  go  further  than  had  been  done  in  that 
case,  until,  in  1852,  the  case  of  The  Overseers  of  Birkenhead  v. 
The  Trustees  of  Birkenhead  arose.  Mr.  Justice  Crompton  was  a 
party  to  that  decision,  and,  in  The  Tyne  Improvement  Commis- 
sioners v.  Chirton  he  has  given  some  account  of  the  deliberations 
on  that  case  (though  his  observations  were  misunderstood  by  the 
reporter),  and  he  repeated  it  during  the  argument  in  the  Ex- 
chequer Chamber  of  the  case  at  bar.  It  appears  that  this  learned 
Judge  was  at  first  startled  at  being  ^called  upon  to  act  on  a  prin- 
ciple in  direct  opposition  to  the  considered  decision  of  the  Court 
of  Queen's  Bench,  in  Beg.  v.  The  Mayor,  cfec,  of  Liverpool,  though 
he  had  always  thought  that  decision  wrong ;  and  that  he  was  the 
more  unwilling  to  act  in  direct  contradiction  to  that  case,  because 
the  Legislature,  in  the  4  &  5  Vict.  c.  48,  when  enacting  that  the 
decision  should  no  longer  be  practically  operative,  did  not  ex- 
press any  disapprobation  of  the  principle  of  the  decision,  but 
rather  used  language  seeming  to  assume  that  it  was  good  law; 
and  he  doubted  whether  the  case  should  not  be  followed,  though 
not  approved  of,  leaving  it  to  the  Legislature  to  correct  it.  The 
rest  of  the  Court  thought  that  the  time  had  come  when  the  Court 
could  no  longer  halt  between  two  sets  of  decisions,  but  must 
follow  that  which  was  law;  and  Mr.  Justice  Crompton  ulti- 
mately agreed  with  them.  Lord  Campbell,  in  his  judgment 
(perhaps  out  of  deference  to  the  doubts  which  Mr.  Justice  Cromp- 
ton had  at  first  entertained),  seeks  to  avoid  expressly  overruling 
the  previous  decisions;  and  suggests  that,  perhaps,  Rex  v.  The 
Commissioners  of  Salter's  Load  Sluice  and  Rex  v.  Liverpool  may 
be  distinguishable  on  the  ground  that  the  private  Acts  in  those 
cases  were  construed  by  the  Courts  as  amounting  to  a  prohibition 
to  pay  poor-rate.  But  the  counsel  on  both  sides  at  your  Lord- 
ships' bar  agreed  that  no  such  distinction  could  be  maintained; 
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and  we  think  that  neither  Lord  Ken  yon  nor  the  Court  of  King's 
Bench  in  Lord  Tenterden's  time  proceeded  on  any  such  ground. 
And  in  the  subsequent  cases  of  The  River  Lea  Navigation,  19  J.  P. 
919,  and  The  Tyne  Improvement  Commissioners  v.  Chirton,  in 
1859,  no  such  distinction  was  made.  The  Court  of  Queen's 
Bench  in  that  kst  case  acted  upon  the  broad  principle  that 
though,  where  the  property  was  occupied  for  public  purposes, 
"  such  as, "  says  Lord  Campbell,  "  a  post-oflBce  or  a  military  store 
dep6t,  where  the  purposes  for  which  the  property  is  occupied  are 
purposes  created  by  the  Government  of  the  country,"  there  was 
no  rateable  occupier,  the  occupation  of  a  public  dock  was  not  an 
occupation  for  such  public  purposes,  and  that  the  Commissioners 
occupying  such  a  dock  were  rateable  in  respect  of  the  value  of 
that  occupation,  estimated  according  to  the  rule  laid  down  in  the 
Parochial  Assessment  Act,  unless  an  exemption  was  conferred  by 
some  subsequent  statute;  and  that  the  enactments  in  the  Tyne 
Improvement  Acts  as  to  the  application  of  the  rates  received 
(which  are  in  substance  the  same  as  those  in  the  Liverpool  Acts), 
did  not  amount  to  such  an  exemption;  and  Mr.  Justice  Cromp- 
TON,  after  stating  his  former  doubts  when  the  Birkenhead  Case 
was  argued,  said  that  he  now  thought  that  case  laid  down  the 
proper  rule.  This,  we  think,  must  be  considered  as  the  rule  now 
acted  upon  in  practice  in  the  Court  of  Queen's  Bench. 

Such  being  the  state  of  the  authorities,  it  seems  to  us  no  longer 
possible  to  support  the  decisions  relied  on  by  the  counsel  for  the 
Mersey  Docks  and  Harbour  Board.  We  quite  agree  that  it  is 
very  desirable  to  adhere  to  decided  cases,  though  this  principle 
may  be  carried  too  far.  It  has  been  forcibly  remarked  by  an 
American  author  of  repute,  1  Phillips  on  Insurance,  393,  — 
Note  g,  that  where  the  objection  to  the  decisions  "  is  inconsist- 
ency with  admitted  fundamental  principles,  it  is  an  adhering  to 
an  inconsistency  and  contradiction,  and  tends  to  reduce  jurispru- 
dence from  a  science  to  an  aggregation  of  dogmas."  Still  the 
inconvenience  caused  by  the  unsettling  the  law  and  disturbing 
what  was  quiet  is  so  great,  that  we  agree  that  even  a  Court  of 
error  should  be  slow  to  reverse  decisions  which,  though  originally 
wrong,  have  long  been  uniform.  When  such  is  the  case,  it  may 
often  be  proper  to  persevere  in  the  error,  and  leave  the  remedy  to 
the  Legislature.  It  may  be  that,  if  the  attention  of  the  Court  of 
King's  Bench  had  in  1836  been  called  to  the  case  of  Bex  v.  Liver- 
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pool  and  Bex  v.  The  JRiver  Weaver  Navigation,  before  they  de- 
cided The  Governors  of  the  Bristol  Poor  v.  Watte,  this  principle, 
which  is  strongly  laid  down  in  Crease  v.  Sawle,  2  Q.  B.  862, 
would  have  led  them  to  decide  The  Governors  of  the  Bristol  Poor 
V.  Waite  otherwise  than  they  did.  But  all  this  inconvenience 
has  been  already  incurred ;  the  recent  decisions  have  been 
[*  15]  such  as  to  disturb  the  quiet  state  of  things,  and  a  *  decision 
of  your  Lordships'  House  aflSrming  Bex  v.  Liverpool  and 
the  non-rateability  of  the  Liverpool  Docks  must  reverse  the  deci- 
sion in  The  Tyne  Commissioners  v.  Chirton,  and  render  the  docks 
in  the  Tyne  rateable.  And  such  a  decision,  though  not  neces- 
sarily reversing  the  numerous  decisions  based  on  The  Governors 
of  the  Bristol  Poor  v.  Waite,  by  which  poor-houses  and  gasworks 
and  waterworks  in  the  hands  of  public  trustees  have  been  held 
rateable,  must  greatly  shake  their  authority  and  disturb  a  prin- 
ciple of  rating  now  generally  adopted  throughout  the  country. 
The  balance  of  convenience,  if  that  be  a  legitimate  consideration, 
is  now  in  favour  of  adhering  to  the  more  recent  decisions.  And 
if  we  view  the  case  on  principle,  without  regard  to  the  decisions 
either  way,  it  seems  to  us  clear  that  the  Mersey  Docks  and 
Harbour  Board  ought  to  be  rated. 

The  cotmsel  referred  to  many  expressions  in  the  local  Acts, 
.showing  that  the  Mersey  Docks  were  thought  likely  to  confer 
great  public  benefit,  and  to  be  very  advantageous  to  the  commerce 
of  this  country ;  and  there  is  no  doubt  that  that  expectation  has 
lH?en  realised,  and  that  these  docks  are  of  great  public  benefit; 
but  not  more  so  than  the  docks  in  the  river  Thames,  all  of  which 
an*  in  the  hands  of  private  companies,  and  are  undoubtedly 
rateable. 

The  rate  is  imposed,  not  in  respect  of  the  value  of  the  benefit 
oi>nferred  on  the  public,  or  that  portion  of  it  which  uses  the  dock, 
but  is  on  the  occupiers  of  the  docks  in  respect  of  the  value  to  them 
derived  from  the  payments  taken  for  that  use.  And  we  think  it  im- 
]>i\s8ible  to  point  out  any  real  distinction  in  this  respect  between  the 
tH\Mii>ation  of  a  dock  formed  by  a  company  under  an  Act  of  Parlia- 
ment incorjxn-ating  the  Companies  Clauses  Act  and  the  Harbours, 
l>oeks,  and  Piers  Clauses  Act,  1847,  and  the  occupation  of  the 
Mersey  Pix*ks  by  the  Mersey  Docks  and  Harbour  Board. 

.\  etnu{v\uy  forming  a  dix'k  under  an  Act  of  Parliament  incor- 
ivm\ting  these  Acts  is  bound  to  maintain  the  docks,  and  to  keep 
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harbour  masters  and  other  ofiBcers  there,  and  to  allow  the  public 
to  use  the  dock  on  payment  of  the  rates,  and  to  allow  Her 
Majesty's  vessels  to  use  it  without  making  any  payment;  and  by 
these  means  they  confer  a  benefit  on  the  public :  the  company,  by 
virtue  of  its  occupation,  receives  the  rates  on  shipping  using  the 
docks,  and  the  amount  thus  received  is  applicable  to  keeping  up 
the  docks,  and  then  to  paying  interest  on  the  loans,  the  amount 
of  which  is  limited,  and  then  in  paying  dividends  on  the  share 
capital ;  and  it  is  common  to  have  a  maximum  limit  put  on  the 
rate  of  the  dividend;  when  that  maximum  dividend  is  reached, 
the  rates  must  be  lowered.  It  is  indisputable  that  a  company 
thus  occupying  a  dock  is  an  occupier,  and  rateable  as  such.  Now 
if,  without  in  any  way  altering  the  mode  in  which  the  docks  are 
enjoyed  by  the  public,  or  altering  the  rates  leviable,  or  changing 
the  harbour-masters  and  others  who  manage  it,  we  change  the 
name  of  the  body  who  occupy  it  from  that  of  "  the  company  "  to 
that  of  "  the  board ; '  and  if,  instead  of  "  the  company  "  paying 
to  the  shareholders  a  maximum  dividend  on  their  capital,  the 
**  board  "  pay  to  the  same  individuals  the  same  identical  sums, 
but  call  them  *"  interest  on  bonds  "  instead  of  ''  maximum  divi- 
dend on  share  capital, "  what  difference  does  this  make  ?  If  Rex 
V.  Liverpool  is  to  be  supported,  it  makes  this  difference,  that  what 
was  formerly  an  occupation  in  respect  of  which  the  company  was 
rateable  has  by  this  change  of  name,  without  any  change  in  the 
thing,  become  an  occupation  for  public  purposes,  for  which  the 
board  is  not  rateable.  If  the  decision  in  The  Tyne  Commissioners 
V.  Ckirton  is  to  be  supported,  the  change  in  name  makes  no  differ- 
ence in  the  rateability. 

We  think  the  latter  the  correct  view  of  the  law,  and  therefore 
we  answer  your  Lordships'  first  question  in  the  affirmative 

We  now  proceed  to  answer  the  second  question  put  by  your 
Lordships.  And  we  are  of  opinion  that  there  is  nothing  in  the 
matters  referred  to  in  your  Lordships'  questions  to  exempt  the 
board  from  being  rated  in  respect  of  their  occupation. 

We  have  already,  in  answering  your  Lordships*  first  question, 
given  our  reasons  for  thinking  that  the  purposes  to  which  the 
rates  are  applicable  are  not  such  as  to  exempt  them  from  rate- 
ability;  and  we  are  further  of  opinion  that  the  effect  of  the 
statutes  applicable  to  the  Liverpool  Docks  is  not  •  such  as  to 
exempt  them  from  the  payment  of  poor-rate.     There  are  no  nega- 
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~~^  -ir--^  T-^  .ziziz  :i:e  ir^licarion  of  the  rates  to  payment  of 
-^  -  ■  r-'izi.  .iJL .  iTrr  -i^ha  ia.  oxifonnity  with  the  decision 
z.   T     7  •#        it  •  ^  .  ur^T,  'T/irr./i,  that  enactments  directing 

Z--1   i^  ^  -£i*:t^  -i 1    •?  17  -I:-ti  to  certain  purposes  and  no  others 

j7?  _7?-'  7^  -i-~  mi  TiPtin  ^LuLC  after  all  charges  imposed  by 
.^    a    Zi^    --'--Trit?  ^^=»  bfiea  di5«:haiged,  the  surplus  or  free 

-^^rt^n'is.    ^ -^riTF-.-^f  m^'nt  have  been  disposed   of  at  the 

..^^ir?     I    L.T  ri- .'  -nzr.  XLiII  be  applied  to  these  purposes. 

"V-   .j,'-^    n.-   zL.rrrtL  rt.  z^.'  :i:a<iJer  the  reasons  on  which  the 

irr  :  £_:---  irr  .!ianL:ifr  boused  their  decision  in  the  first  of 
-'•    tt^cl:    •.i^*::^     iHiL  wizh.  TeiT  great  respect  for  those  who 

J  iTT^^  r:  i:-.!  -:  Lrneni.  we  tliink  that  they  acted  on  a  prin- 
r  -  iz  ^   z  rc^li.    iic  n*  c  Aitlicable  to  the  case  before  them. 

V\.r^  ^  ^.T  I  ?ir-'  .imt»nt  has  received  a  judicial  construe- 
:   I  -:  r:-:  &  .^raia.  meaning  on  its  words,  and  the  Legis- 

*  ^-'l:**   n  i  •  ^^  <*»«:jii»!iG  Act  im  pari  materid  use  the  same 
^  •7'.>  ..:-r^  s  i  Tresomrcion  that  the  Legislature  used  those 

*  -.^       ■  ••  .;.:^  *:    -zTP;^  ^e  m^eaning  which  it  knew  had  been 

I   :.r  -ii^tr  "v  rfs  'ref.re:  and,  unless  there  is  something  to 

-    .;    :  -^    '-s::::.  ~-  a.  t^e  Act  should  be  so  construed,  even  if 

-,    %.-.>%  '7^  5iiv.a  tlx:  ±.ey  might  originally  have  been  con- 

^r;r:«.     ,-  •^•%'^.      A:ii  if  lie  decision  in  Bex  v.  Liverpool  had 

»:.  :    ;:  ..   ,-  "*•**-  i  "v  :rL5  n>ed  in  the  former  Acts  had  amounted  to 

v.:  .      •■  •-*   -1    ^  »ii  r»vr-nre.  and  those  same  words  had  been  re- 

-1/..    .:     te  >;.,<*:« ritf-:  Ao:s,  it  would,  on  this  principle,  have 

..►  :   i   '.  ■-    V'  -^  :of  :^-JL3  the  L^islature  intended  by  using  the 

^  . .    ^.  ;,;^  V  r  •?  *>"'^  «eniption.     But  this  is  not  the  case  here. 

*  ..  -  .   .^ ,   .-..  iac  cy  tenner  Acts  conveyed  to  the  trustees  the 
,^^   V    x-    K'-i  r.r  certain  purposes.     The  Court  of  King's 

'<  •    t    !,»\:  itv.  :^d  taJLt»  as  an  incident  of  law,  those  who  held 

-,   •  c  <:.iv a  t^ii-^*^^^^  wiere  not  rateable  to  the  relief  of  the  poor. 

*\      1    *\  *,.x  -^'vicure  i^dia  in  fresh  Acts  used  the  same  language, 

c   >.-•,  .*-vi  :^^»:  t"'^*^'  i'-it;*?iid^  to  convey  the  land  to  be  occupied 

V  >vcttv>  ^Hi  vk'5«<;  auJ  that  if  the  law  did  annex  non-rate- 

*    V  teK  ut  rtv  Aicfic  to  such  an  occupation  the  Legislature  had 

vv  '  a,     l>-c  ::  i'vi  DLOt  afford  any  argument  that  the  Legis- 

^      ..»  tv\\i   ^.»  Aiiuex  that  incident  in  case  it  should   be 

..^^r      ,,-    ••'  wa;?  not  annexed  by  law.     And  the  clauses 

t..s  ,>.c  *:ir^a-.*utfe$  should  be  rated  carry  this  argument 

mk   U:-  N( 
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During  the  course  of  the  argument  at  your  Lordships'  bar  the 
Lord  Chancellor  put  the  case  of  an  express  recital  in  the  Act, 
to  the  e£fect  that  it  had  been  decided  in  Eex  v.  Liverpool  that  the 
dock  trustees  were  not  liable  to  poor-rate  in  respect  of  land  occu- 
pied by  them,  and  that  it  was  expedient  that  no  such  exemption 
should  be  given  to  them  in  respect  of  the  occupation  of  new  ware- 
houses acquired  under  the  new  Act,  and  then  after  that  recital  an 
enactment  in  the  terms  in  which  it  is  now  expressed.  And  he 
asked  the  counsel  at  your  Lordships'  bar  two  questions:  First, 
whether  such  a  recital  could  be  construed  to  amount  to  a  declara- 
tory enactment  that  the  decision  in  Rex  v.  Liverpool  was  good 
law  ?  Secondly,  whether  the  Acts  framed  as  they  were  could  have 
a  greater  effect  than  they  would  have  had  if  framed  with  such  an 
express  recital  ?  The  counsel  for  the  Mersey  Docks  and  Harbour 
Board  were  not  able  to  give  any  answer  to  those  questions  that 
would  support  the  decision  of  the  Court  of  Exchequer  Chamber. 
Mr.  Justice  Blackburn  (the  only  Judge  who,  being  a  party  to 
the  decision  in  the  Exchequer  Chamber,  was  also  present  at  the 
argument  at  your  Lordships'  bar)  admits  that  he  cannot  answer 
them,  and  his  inability  to  do  so  has  led  him  to  change  the  opin- 
ion which  he  entertained  when  in  the  Exchequer  Chamber.  We 
have  no  reason  to  believe  that  the  other  Judges  who  joined  in 
that  judgment  have  changed  their  opinion.  We  have  most  sin- 
cere deference  for  their  judgment;  and  as  we  have  had  no  oppor- 
tunity of  hearing  what  answer  they  would  have  made  to  the  way 
the  case  has  been  put  in  your  Lordships'  House,  it  is  with  diflB- 
dence  that  we  have  formed  our  opinion  that  they  have  misapplied 
the  ground  of  their  decision;  but  entertaining  that  opinion,  we 
are  bound  to  express  it 

We  therefore  answer  your  Lordships'  second  question  in  the 
negative. 

The  answers  which  we  give  to  the  first  and  second  questions  put 
by  your  Lordships  in  effect  answer  the  third  question.  In  our 
opinion  the  liability  to  poor-rate  is  imposed  on  the  Board  by  the 
general  law,  and  not  by  virtue  of  the  sections  of  the  Act  referred 
to.  We  therefore  answer  your  Lordships'  last  question  in  the 
negative. 

Byles,  J.  :  — 

In  answer  to  your  Lordships'  first  question,  I  am  of  opinion 


408  RATING. 


Ho.  1.  —  Jones  v.  Mersey  Docks,  &o. ;  Mersey  I>ooks,  &c.  ▼.  Cameron,  85  L.  J.  M.  C.  IG,  17. 

that   the  Mersey  Docks   and  Hartour  Board   are  not  occupiers 
within  the  true  meaning  of  the  statute  43  Eliz. 

No  doubt  they  are  occupiers  in  the  strict  legal  sense  of  that 
word,  that  is  to  say,  they  are  in  possession  of  the  land,  and  are 
the  proper  parties  to  bring  an  action  of  trespass.  But  the  sense 
in  which  your  Lordships  use  the  word  **  occupiers, "  is  the  sense 
in  which  it  is  used  in  the  earlier  leading  ca(ses  on  the  subject,  and 
that  sense  must  be  borne  in  mind  in  order  to  understand  those 
cases. 

I  conceive  that  the  occupation,  to  be  an  occupation  within  the 
statute,  must  be  a  beneficial  one.  The  rate  is  to  be  raised 
"  according  to  the  ability  of  the  parish,"  and  "  by  taxation,"  both 
which  expressions  import,  first,  that  the  occupation  is  to  produce 
profit  or  pecuniary  benefit  to  the  occupier  himself,  or  some  one 
whom  he  represents,  and  secondly,  that  each  assessment  is  to  be 
in  proportion  to  that  benefit.  This  construction  is  fortified  by 
the  consideration  that  the  statute,  when  it  was  passed,  authorised 
an  assessment  in  respect  of  personal  as  well  as  of  real  property. 

Accordingly,  such  has  been  the  construction  of  the  statute  from 
the  earliest  times ;  indeed,  it  may  be  said  that  such  was  the  con- 
temporaneous exposition.  The  date  of  the  statute  is  1601.  It 
was  stated  at  your  Lordships'  bar  that  the  first  edition  of  Dal- 
ton's  Justice  was  published  a  year  or  two  after  that  date,  and 
that  tlie  author  in  that  edition  says,  that  the  overseers  are  to  raise 
the  rate  by  taxing  the  occupiers,  **  proportioning  them  to  an  annual 
benefit*  I  have  not  had  access  to  the  earlier  editions  of  this 
work,  but  certainly  those  words  are  repeated  in  the  fifth  edition 

published  in  1635. 
[*17]       *It  seems,  therefore,  plain  from  the  object  of  the  Act, 
from  its  words,  and  from  the  earliest  exposition,  that  the 
occupier    must,    in    order    to    be    rateable,    enjoy    a    beneficial 
occupation. 

It  is  not  essential  that  this  occupation  should  be  for  the  indi- 
vidual benefit  of  the  occupier  himself;  it  may  be  for  the  benefit 
of  another;  it  may  be  for  the  benefit  of  a  plurality  of  other  per- 
sons, —  of  a  considerable  number  of  other  persons,  —  or  even  of  a 
number  not  certainly  defined,  but  limited  by  locality  or  other 
circumstances.  Yet  I  conceive  that  if  the  property  be  occupied 
for  the  benefit  not  of  a  number  of  individuals  more  or  less  defined, 
but  for  the  benefit  of  the  public  at  large,  then  it  is  not  rateable. 
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This  conclusion  seems  to  me  to  be  the  result  of  a  long  series  of 
authorities. 

I  do  not  rely  on  the  exemption  of  the  Crown ;  for  that  exemp- 
tion would  take  place  on  the  principle  that  the  Crown  is  not 
bound  by  an  Act  of  Parliament,  unless  named  therein.  But 
even  this  exemption  is  merely  personal,  for  tenants  of  the  Crown 
occupying  for  their  private  benefit  are  rateable. 

Whether  occupiers  for  the  service  of  the  general  Government 
are  exempt  on  the  ground  that  they  represent  the  Crown  may  be 
doubtful.  It  should  rather  seem  that  they  are  exempt,  because 
they  occupy  for  public  purposes.  Thus  the  Birmingham  Post 
Office  was  held  not  rateable.  Lord  Campbell  treating  it  as  clear, 
but  expressing  regret  "  that  property  taken  for  public  purposes  is 
not  rateable. "  Smith  v.  The  Guardians  of  Birmingham,  7  El. 
&  B.  483.  Upon  the  same  ground  an  occupation  by  the  Horse 
Guards,  Lord  Amherst  v.  Lord  Sommers,  2  T.  R  372,  was  held 
not  rateable;  Mr.  Justice  Buller  and  Mr.  Justice  Ashhurst  lay- 
ing it  down  as  law  not  only  that  the  possessions  of  the  Crown 
were  not  rateable,  but  that  the  possessions  of  the  public  were  not 
rateable,  and  that  in  the  case  then  before  them  the  plaintiff  was 
exempt,  **  because  he  was  like  a  trustee  for  the  public,  deriving  no 
benefit  for  himself. " 

The  exemption  is  not  confined  to  premises  occupied  for  the  pur- 
poses of  the  general  government ;  it  extends  to  occupations  for  the 
purposes  of  local  government  also.  Thus  buildings  occupied  by 
the  local  police,  "  held, "  say  the  Court,  **  for  public  purposes :  * 
The  Jtcstices  of  Lancashire  v.  Shelf ord.  El.  B.  &  El.  230 ;  a  shire 
hall :  Hodgson  v  The  Local  Board  of  Carlisle,  8  El.  &  B.  230 ; 
the  county  courts :  Beg,  v.  Manchester,  3  El.  &  B.  336,  23  L  J. 
M.  C.  48;  a  county  jail:  Eeg.  v.  Shepherd,  1  Q.  B.  170,  10 
L.  J.  (N.  S.)  M.  C.  44;  reformatory  schools  supported  by  volun- 
tary subscriptions  open  to  several  counties,  and  within  the  statute 
17  &  18  Vict  c.  86 :  Shepherd  v.  The  Churchwardens  of  Brad- 
ford, 33  L  J.  C.  P.  252,  are  all  exempt  from  poor-rates. 

The  exemption  extends  to  trusts  and  charities  for  the  benefit  of 
the  public  at  large,  though  entirely  unconnected  with  Govern- 
ment. Public  hospitals  are  exempt.  St.  Luke's  Hospital  was 
held  not  rateable  on  the  ground  that  there  was  no,  beneficial  occu- 
pier: Bex  V.  St  Luke's  Hospital,  2  Burr.  1053;  so  was  St.  Bar- 
tholomew's Hospital,  4  Burr.  2435.     I  conceive  that  the  exemption 
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of  hospitals  and  other  charities  stands  on  the  ground,  not  that 
they  are  charities,  but  that  they  are  public  charities,  and  that 
there  is  no  beneficial  occupier  except  the  public ;  and  so  the  Court 
of  Queen's  Bench  held  when  they  decided  that  Bethlehem  Hos- 
pital was  not  rateable :  Bex  v.  Bethlehem  Hospital,  10  Q.  B.  868, 
13  L  J.  M.  C.  89;  so  also  they  held  in  a  recent  case:  Beg,  v. 
Stapleton,  33  L.  J.  M.  C.  17;  and  the  Court  of  Common  Pleas 
also  in  the  case  of  Shepherd  v.  The  Churchwardens  of  Bradford. 
Both  Courts  in  these  two  cases  draw  a  distinction  between  private 
and  public  charities,  holding  the  first  rateable  and  the  last  not 
rateable.  "The  premises,"  say  the  Court  of  Queen's  Bench,  in 
the  first  case,  **  are  occupied  for  the  purposes  of  a  highly  laudable 
charity,  but  one  of  a  strictly  private  nature. "  The  same  distinc- 
tion was  taken  by  the  Court  of  Queen's  Bench  in  other  cases, 
particularly  Beg.  v.  The  Licensed  Victuallers*  Society,  1  Best  & 
Sm.  76,  and  Beg.  v.  The  Baptist  Missionary  Society,  10  Q.  B. 
884,  18  L.  J.  M.  C.   194. 

On  the  same  ground  of  dedication  to  public  purposes  reposes 
also  the  exemption  of  churches  and  other  places  of  religious  wor> 
ship.  Even  before  the  recent  statute  churches  and  chapels  were 
exempt  from  rates,  if  no  profit  to  individuals  was  actually  made 
by  letting  the  pews.  Bex  v.  Woodward,  5  T.  R  79;  Bex  v. 
Agar,  14  East,  256.  So  that  it  is  a  mistake  to  suppose  that  the 
exemption  of  churches  and  chapels  depends  merely  on  the  statute 
3  &  4  Will.  IV.  c.  30.  That  statute,  which  applies  to  church- 
rates  as  well  as  poor-rates,  and  probably  with  an  original  and 
especial  view  to  the  former,  extended  the  then  existing  exemp- 
tion by  exempting  from  rates  all  places  dedicated  exclusively  to 
public  religious  worship,  even  when  the  pews  are  let,  and  profit  is 
thus  made  of  the  building.  * 

In  Bex  V.  The  Mayor  of  London,  4  T.  R  21,  where  the  question 
arose  whether  certain  trustees  of  a  barge-way  and  toll-gate  should 
be  rated,  Mr.  Justice  Grose  says,  that  "to  exempt  themselves 
from  the  rate,  the  trustees  should  have  shown  that  they  were 
trustees  for  the  public. "  In  Bex  v.  Salterns  Load  Sluice,  4  T.  R 
430,  the  property  was  held  not  rateable,  because  all  the  money 
collected  must  be  expended  for  what  Lord  Kenyon  calls  the  pub- 
lic purposes  of  the  Act 
[*  18]  •The  history  of  the  property  now  under  your  Lordships' 
consideration   in   many   ways  confirms   the   position   tliat 
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property  occupied  for  public  purposes  is  not  rateable;  from  the 
earliest  construction  of  the  Liverpool  Docks  in  the  time  of  Queen 
Anne  down  to  the  year  1806,  they  had  never  been  rated;  but  in 
1806  an  attempt  was  made  to  rate  them.  The  Sessions  quashed 
the  rate,  and  the  Court  of  King's  Bench  (whether  by  consent  or 
otherwise  does  not  appear)  confirmed  the  order  of  Sessions.  The 
attempt,  however,  was  repeated  about  twenty  years  after,  in  1827, 
and  the  case  was  then  fully  argued.  The  statutes  were  brought 
before  the  Court ;  those  statutes  directing  then  as  now  that  certain 
burdens  should  be  discharged,  and  that  after  their  discharge,  the 
tolls  should  be  lowered.  The  Court  of  King's  Bench  held  that 
•there  was  no  beneficial  occupation  in  any  person,  and  confirmed 
the  order  of  Sessions,  striking  out  the  assessment  Hex  v.  Liver- 
pool,  7  B.  &  C.  61,  9  Dowl.  &  Ey.  780. 

At  the  same  time  Hex  v.  The  River  Weaver  Navigation,  7  B. 
&  C.  70,  was  argued  and  decided  in  the  same  manner.  "The 
surplus  tolls  of  the  navigation,"  said  Bayley,  J.,  "remaining 
over  and  above  the  expenses  of  supporting  the  navigation,  are  to 
be  applied  to  the  building  and  maintaining  of  bridges  and  high- 
ways. These  are  public  purposes,  and  as  no  part  of  the  moneys 
received  can  be  applied  to  private  purposes,  those  moneys  are  not 
rateable  in  the  hands  of  the  trustees. " 

These  cases  were  followed  by  Beg,  v.  The  Corporation  of  Liver^ 
pool,  9  Ad.  &  E.  435,  in  which  the  law  was  again  held  to  be 
clear,  that  property  dedicated  to  public  purposes  was  not  rateable ; 
and  the  doctrine  was  applied  to  the  property  of  the  municipal  cor- 
poration of  Liverpool  situate  within  the  precincts  of  the  borough 
of  Liverpool,  because  the  General  Municipal  Corporation  Act, 
5  &  6  Vict.  c.  76,  had  directed  that  all  the  surplus  funds  of  the 
borough  should  be  appropriated  for  the  public  benefit  of  the 
inhabitants  and  the""  improvement  of  the  borough.  In  the  next 
year  the  Court  of  Queen's  Bench  decided,  on  the  same  grounds, 
that  the  property  of  a  municipal  corporation  was  not  rateable 
though  situate  without  the  precincts  of  the  borough.  Reg.  v. 
Exminster,  12  Ad.  &  E.  2,  9  L.  J.  (N.  S.)  M.  C.  108.  In  both 
these  cases  all  the  previous  decisions  were  canvassed  and  con- 
firmed; the  foundation  of  the  judgment  in  both  cases  being  the 
acknowledged  proposition  that  property  dedicated  to  public  pur- 
poses is  not  rateable.  Th#  only  question  was,  whether  the  benefit 
of  the  inhabitants  of  a  particular  borough,  they  being  but  a  sec- 
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tion  of  the  public,  was  a  public  or  a  private  purpose,  and  in  both 
cases  it  was  held  that  the  property  of  a  municipal  corporation 
was  property  dedicated  to  public  purposes,  and  not  rateable. 

These  decisions  caused  the  statute  4  &  5  Vict  c.  48,  to  be 
passed,  the  language  of  which  is  not  only  very  strong  to  show 
that  the  Legislature  itself  considered  that  property  dedicated  to 
public  purposes  was  and  is  not  rateable,  but  seems  to  me  to  create 
a  statutable  bar  to  holding  that  even  property  owned  and  occupied 
by  municipal  corporations  is  rateable  in  cases  beyond  the  scope 
of  the  enacting  clause.  I  forbear  to  comment  minutely  on  the 
language  of  the  statute  because  of  the  length  to  which  the  obser- 
vations would  extend,  but  almost  every  line  is  deserving  the 
attentive  consideration  of  your  Lordships.  Two  observations, 
however,  I  must  be  pardoned  for  making :  first,  the  statute  is  not 
a  declaratory,  but  an  enacting  statute;  secondly,  so  far  from 
reflecting  on  the  correctness  of  the  then  recent  decisions,  it  adopts 
and  affirms  them  in  certain  cases,  at  the  end  of  the  proviso  to  the 
1st  section.  The  statute  there  continues  the  exemption  from  poor- 
rate  in  cases  where  the  area  of  the  borough  and  the  area  covered 
by  a  single  poor-rate  are  co-extensive,  because  in  such  a  case  there 
is  no  reason  for  interfering  with  the  existing  law.  To  put  the 
case  in  the  clearest  light:  suppose,  what  has  actually  happened 
in  some  boroughs,  and  may  be  the  case  in  many,  that  the  value 
of  the  corporate  property  renders  a  borough  rate  unnecessary ;  and 
suppose  that  there  is  an  entire  poor-rate  for  the  borough,  which  is 
also  not  an  uncommon  case  (either  because  the  borough  includes 
but  a  single  parish,  or  because  the  management  of  the  poor  in  the 
borough  is  consolidated  by  a  local  Act) ;  in  such  a  case  I  conceive 
that  the  municipal  property  is  still  by  the  express  words  of  the 
statute  not  only  exempt,  but  exempt  not  because  the  statute  so 
enacts,  but  because  it  had  been  exempted  by  law  before  the  Act 
passed,  and  the  exemption  is  recognised  and  continued. 

The  language,  therefore,  of  the  statute  43  Eliz. ,  the  whole  cur- 
rent of  the  authorities  I  have  cited  to  your  Lordships,  and  many 
others  with  which  I  refrain  from  fatiguing  your  Lordships,  as 
well  as  the  language  of  the  recent  statute,  4  &  5  Vict  c.  48, 
seem  to  me  to  show  that  land  occupied  for  public  purposes  is  not 
rateable. 

On  the  other  side,  great  reliance  was  placed  by  the  appellants 
on  the  case  of  The  Governors  of  the  Bristol  Poor  v.  Waite,  5  Ad.  & 
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R  1.  But  that  case  seems  to  me  reconcilable  with  the  position 
that  where  the  general  public  are  the  occupiers  the  property  is  not 
rateable,  for  in  that  case  only  a  section  of  the  public  were  the 
occupiers,  that  is  to  say,  the  representatives  of  the  poor  of  a 
particular  district.  Indeed,  this  distinction  between  the  former 
cases  and  the  case  of  The  Governors  of  the  Bristol  Poor  v.  Waite 
is  drawn  by  the  Court  of  Queen '1&  Bench  itself  in  Beg,  v. 
The  Wallingford  *  Union,  10  Ad.  &  E.  259.  To  what  [*19] 
extent  the  property  rated  is  occupied  for  the  public  at 
large  is  and  always  must  be  a  question  of  degree,  where  it  is 
extremely  difficult  to  draw  the  line,  and  where  it  is  likely  there 
will  be  conflicting  decisions. 

The  conflict  of  the  case  of  Tlie  Governors  of  the  Bristol  Poor  v. 
Waite,  if  any,  is  with  Bej.  v.  Liverpool  and  Ber/.  v.  The  Inhab- 
itarUs  of  Hxminster,  where  property  was  held  not  rateable.  But 
even  with  respect  to  this  apparent  conflict  it  may  be  observed, 
that  the  occupation  was  in  Beg.  v.  7%€  Corporation  of  Liverpool 
for  the  benefit  of  all  the  inhabitants  of  a  district,  and  in  the  case 
of  The  Governors  of  the  Bristol  Poor  v.  Waite  it  was  only  for  a 
portion  of  the  inhabitants,  that  is  to  say,  the  poor  of  the  district. 
And  if  your  Lordships  have  to  choose  between  these  authorities, 
I  have  already  called  your  Lordships'  attention  to  the  fact  that 
Reg.  V.  Liverpool  and  Beg,  v.  The  Inhabitants  of  Exminster  are 
recognised  by  the  Legislature  as  law,  and  are  continued  in  some 
cases  as  the  then  existing  law  up  to  this  moment  by  the  authority 
of  the  statute. 

The  decision  in  The  Governors  of  the  Bristol  Poor  v.  Waite  was 
followed  as  to  the  Taunton  Market  in  Beg.  v.  Badcock,  6  Q.  B. 
787,  as  to  the  Huddersfield  Waterworks  in  Beg,  v.  Longwood,  13 
Q.  B.  116,  18  L.  J.  M.  C.  65,  and  as  to  the  Harrogate  Water- 
works in  Beg.  v.  ITie  Harrogate  Commissioners,  15  Q.  B.  1010, 
20  L.  J.  M.  C.  25. 

These  cases  are  all  subject  to  the  same  observation  as  the  case 
of  The  Bristol  Poor  v.  Waite,  The  question  was  whether  the 
occupation  was  for  the  public  at  large  or  for  the  partial  benefit 
of  a  section  of  the  public.  See  the  observations  of  the  Court  of 
Queen's  Bench  in  Beg,  v.  St,  George  the  Martyr,  Southvjark,  10 
Q.  B.  852,  16  L.  J.  M.  C.  129. 

The  decision  in  The  Overseers  of  Birkenhead  v.  The  Trustees  of 
the  Birkenhead  Docks,  2  El    &  B.  148,  is  really  no  authority  on 
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capital  in  ships,  or  barges,  or  boats;  or  that  a  public  tumpike- 
road,  or,  indeed,  any  public  highway,  is  not  a  public  carriageway 
or  bridleway,  because,  when  used  as  a  carriageway  or  bridleway, 
it  is  only  for  those  who  possess  or  use  carriages  or  horses. 

It  is  objected,  further,  by  the  appellants,  that  the  incumbrances 
on  the  docks  have  the  effect  of  making  them  rateable.  It  is  con- 
tended, as  interest  and  a  portion  of  the  principal  of  the  debt  is 
annually  paid  to  the  bondholders  out  of  the  produce  of  the  tolls, 
that,  to  this  extent  at  least,  there  is  a  beneficial  occupation  by  the 
board  in  trust  for  the  bondholders;  because  it  is  said  that  if  a 
tenant  from  year  to  year  occupied  the  property  and  received  the 
tolls  without  paying  the  instalments  of  the  principal  and  the 
periodical  interest  of  the  debt,  he  would  be  willing  to  pay  a  rent, 
and  that  this  theoretical  rent  is  the  criterion  and  measure  of  the 
rateable  value  of  the  occupation. 

*But  I  conceive  that  no  tenant  could  be  supposed  to  [*20] 
receive  the  tolls  without  paying  the  charges.  The  tolls  are 
appropriated  to  the  payment  of  the  expenses,  including  charges  of 
construction  and  repair,  and  never  can  by  law  exceed  that  limit. 
As  soon  as  the  tolls  do  exceed  it,  they  are  by  law  to  be  reduced. 
If  the  amount  now  paid  every  year  to  the  bondholders  had  been 
actually  incurred  for  construction  and  repair  in  that  year,  it  is 
plain  there  could  be  no  rent.  But  the  payment  made  in  each 
year  is  still  but  the  cost  of  construction  and  repair  proportioned 
to  that  year,  and  spread  over  several  years  and  averaged.  If  the 
fact  that  the  expenses  have  not  been  incurred  within  the  year 
created  a  distinction,  then  a  bricklayer's  or  mason's  bill  not  paid 
within  the  year  but  charged  on  the  next  or  following  years  would 
make  the  land  in  those  years  rateable.  It  can  make  no  difi'erence 
that  the  creditor  is  not  the  bricklayer  or  mason  himself  but  the 
assignee  of  the  debt  due  to  the  bricklayer  or  mason. 

It  is  quite  true  that  when  land  is  let  to  a  tenant,  the  value  of 
the  occupation  to  the  occupier  is  alone  considered  in  estimating 
its  rateable  value,  and  charges  on  the  reversion  are  not  regarded 
and  are  not  deducted.  But  the  payments  made  out  of  the  tolls 
in  discharge  of  debts  and  interest  in  the  case  now  before  your 
Lordships  are  not  charges  on  a  supposed  reversion  ;  they  represent 
what  are  in  ordinary  cases  expenses  annually  incurred  to  enable 
the  land  to  command  the  rent.  They  are  like  tithes,  or  tithe 
commutation  rentcharge,  which  must  be  paid  by  the  occupier  to 
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prevent  the  tithe  owner  from  entering ;  or  like  contributions  to  a 
sea  wall  "to  prevent  the  land  from  being  overflowed ;  or  like  the 
annual  or  periodical  expenses  for  repairs;  all  which  are  to  be 
deducted  in  estimating  the  annual  letting  and  rateable  value  of 
property  (see  6  &  7  Will.  IV.  c.  96  and  25  &  26  Vict  c.  103). 

It  may,  indeed,  be  said  that  the  expenses  incurred  in  perma- 
nently improving  land,  e.  g. ,  in  building  a  house  on  the  land,  are 
additions  and  not  deductions  from  the  rateable  value,  though  the 
annual  average  repairs  of  that  house  when  built  are  so.  But 
when  a  private  house  is  built,  the  disposable  annual  income 
derived  from  the  land  is  increased,  and  therefore  the  rateable 
value  of  the  land  is  augmented.  But  in  the  case  before  your 
Lordships  the  disposable  annual  income  from  the  docks  is  not, 
and  never  can  be,  augmented;  for  the  tolls  always  must  be  re- 
duced to  such  a  point  as  to  leave  no  disposable  income. 

The  objection  of  the  appellants  that  these  charges  are  to  be 
treated  like  mortgages  or  charges  on  the  reversion  of  ordinary 
property,  and  not  to  be  regarded  in  estimating  rateable  value, 
seems  inconsistent  with  itself,  for  the  argument  rather  seems  to 
show  that  they  are  to  be  regarded,  not,  indeed,  as  a  deduction, 
but  as  causing  an  addition  to  the  value,  and  that  the  docks  when 
incumbered  with  debt  are  rateable,  and  when  free  from  incum- 
brance are  not  rateable. 

Again,  if  these  docks  are  rateable  on  the  ground  of  the  debts 
and  interest  owing  by  them  and  secured  upon  them,  then  it  will 
follow  that  in  the  case  of  turnpike-roads  which  are  involved  in 
debt  (at  least  in  those  cases  where  the  soil  is  in  the  Commis- 
sioners, as  sometimes  happens),  the  road  will  be  rateable  to  the 
poor,  because,  being  involved  in  debt,  the  bondholders  receive 
interest. 

It  is  objected,  lastly,  by  the  appellant  that  there  is  no  sub- 
stantial distinction  between  docks  made  by  a  joint-stock  company 
and  the  docks  now  under  consideration. 

But  if  there  be  no  legislative  limit  imposed  on  the  tolls,  or  on 
the  profits  of  the  joint-stock  enterprise,  then  the  two  cases  are 
widely  and  obviously  different  For  in  the  case  of  a  joint-stock 
company  the  land  used  for  the  undertaking  may  produce  profit 
to  the  company,  and  on  that  ground  would  be  clearly  rateable. 
And  even  if  the  limits  of  profit  be  fixed  by  the  Legislature  by 
imposing  a  maximum  of  tolls,  still,  in  the  case  of  a  commercial 
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joint-stock  company,  whatever  margin  of  profit  is  left  to  the  share- 
holders over  and  above  the  ordinary  rate  of  interest  on  floating 
capital,  confers  a  rateable  value  on  the  land. 

On  this  principle  and  to  this  extent  it  is  that  a  railway  or  any 
other  joint-stock  company  is  rateable  in  respect  of  its  occupation 
of  land.  You  take  the  gross  income  and  deduct  expenses,  includ- 
ing in  the  deductions  not  only  interest  on  the  floating  capital, 
but  even  tenants'  profits  thereon;  and  what  is  left  after  these 
deductions  is  profit  to  the  shareholders,  and  that  profit  constitutes 
the  rateable  value  of  the  railway.  No  one  ever  heard  of  augment- 
ing the  rateable  value  of  a  railway  or  other  property  by  the  sum 
payable  as  principal  or  interest  on  its  debentures.  What  the 
shareholders  receive  for  their  profit  derived  from  the  occupation  of 
the  land  forms  the  theoretical  rent,  and  therefore  the  rateable 
value  of  the  land ;  not  what  the  creditors  receive  for  their  debts 
or  interest 

In  the  Liverpool  Docks  there  are  no  shareholders,  and  no  profit 
can  ever  be  received  by  any  one ;  all  that  can  be  done  is  to  keep 
down  interest  and  pay  the  debts,  neither  of  which  payments  con- 
stitute profit  to  any  one.  Whatever  proportion  of  the  tolls  is  not 
wanted  for  this  purpose  must,  as  already  observed,  be  immediately 
taken  off.  ^ 

However,  in  a  case  of  this  nature,  probably  authority  rather 
than  general  reasoning  ought  to  decide  the  question.  I  do  not 
understand  your  Lordships  to  ask,  and  therefore  it  would  be  offi- 
cious and  presumptuous  to  express  any  opinion  on  the  effect  of 
the  precedents  cited,  in  binding  your  Lordships  as  the 
supreme  *  tribunal.  But  I  conceive  that  a  Judge  sitting  [*21] 
either  in  one  of  the  superior  Courts  of  law,  or  even  in  the 
Exchequer  Chamber,  would  consider  himself  concluded  by  author- 
ity in  answering  your  Lordships*  first  question.  And  for  confirma- 
tion I  venture  to  refer  your  Lordships  to  Mr.  Justice  Crompton's 
language  as  to  the  effect  of  the  decisions  in  pronouncing  his  judg- 
ment in  the  Court  of  Exchequer  Chamber.  He  says,  *'  With 
regard  to  the  former  decisions,  I  think  that  neither  a  Court  of 
co-ordinate  jurisdiction  nor  a  Court  of  error  ought  to  interfere  in 
such  a  case. '  And  independently  of  the  respect  due  by  our  sys- 
tem of  law  to  precedent,  a  Judge  would  have  to  consider  some  of 
the  consequences  which  must  follow  from  adopting,  at  this  late 
period,  a  new  construction  of  the  statute  of  Elizabeth. 
VOL.  XXII. —27 
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If  a  dedication  to  public  purposes  be  consistent  with  rateabil- 
ity,  then,  for  the  future,  public  hospitals,  like  St  Bartholo- 
mew's Hospital,  St.  George's  Hospital,  the  London  Hospital,  SL 
Thomas's  Hospital,  and  other  establishments  of  the  like  nature 
in  the  metropolis  and  throughout  the  kingdom,  with  a  multitude 
of  other  public  charities,  become  at  once  subject  to  poor-rates. 
Lunatic  asylums,  like  St  Luke's  or  Bethlehem  in  the  metropolis, 
and  county  lunatic  asylums,  also  become  assessable  at  their  let- 
ting value ;  though  in  many  instances  the  exemption  of  such 
institutions  is  recognised  by  Acts  of  Parliament,  providing  that 
land  taken  for  the  purpose  shall  retain  its  rateability  to  the  extent 
of  the  value  of  the  land  without  the  buildings  upon  it  Churches 
and  chapels  (but  for  the  recent  statute)  would,  even  where  the 
pews  are  not  let,  have  become  rateable;  for  property  is  to  be 
rated,  not  at  what  a  tenant  does  give,  but  at  what  he  would  give 
for  it  in  its  actual  condition  (6  &  7  Will.  IV.  c.  96).  County 
gaols,  county  reformatories,  county  courts,  and  courts  of  justice, 
not  only  in  counties  and  cities,  but  in  the  metropolis  also  (not, 
indeed,  in  Westminster  Hall,  l)ecause  that  is  one  of  the  Queen's 
palaces),  may  become  rateable.  The  property  of  the  Crown  in 
the  occupation  of  the  Crown  will,  no  doubt,  still  be  protected 
from  rateability;  but  old  questions,  now  at  rest,  will  re-appear 
as  to  other  buildings  occupied  for  public  purposes,  like  the  Horse 
Guards,  the  Admiralty,  many  buildings  and  residences  at  Ports- 
mouth, Plymouth,  Chatham,  Milford  Haven,  and  Greenwich,  the 
British  Museuin,  the  National  Gallery,  Greenwich  Hospital,  the 
Custom  House,  the  General  Post  OflBce,  burial  grounds,  many  of 
the  apartments  in  Somerset  House,  the  premises  occupied  by  the 
Poor  Law  Commissioners  and  other  public  bodies,  public  bridges, 
public  turnpike-roads,  and  the  soil  of  many  navigable  rivers,  if 
not  of  public  highways  themselves.  In  many  of  these  instances 
money  has  been  expended  and  money  borrowed  on  the  faith  of 
precedent,  the  law  having  been  considered  as  settled  by  its  author- 
ised expounders  for  so  many  years. 

In  the  case  now  before  your  Lordships,  as  pointed  out  by  Mr. 
Justice  Hill,  in  the  Court  of  Exchequer  Chamber,  new  docks 
have  been  constructed,  and  large  sums  of  money  borrowed  on  the 
faith  of  the  decisions  in  this  and  other  cases. 

If  the  fact  that  the  indebtedness  of  the  Board  and  the  applica- 
tion of   their  revenues  to  the  payment  of  principal  and  interest 
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makes  them  liable  to  be  rated,  then,  as  I  have  already  said,  I 
think  the  principles  on  which  the  railways  and  other  joint-stock 
enterprises  throughout  the  kingdom  have  hitherto  been  rated  will 
be  unsettled. 

In  answer  to  your  Lordships'  second  question,  if  at  the  time  of 
the  passing  of  the  Acts  enumerated  in  the  question  it  had  been 
clear,  on  authority  and  principle,  that  the  Liverpool  Docks  were 
rateable,  then,  I  think,  the  words  contained  in  the  sections  re- 
ferred to  would  not  have  exempted  them  from  rateability. 

But  that  is  almost  an  impossible  supposition ;  for  had  that  been 
so,  such  enactments  could  never  have  found  their  way  into  a  suc- 
cession of  statutes.  I  conceive  that  these  enactments  are  to  be 
read,  like  every  other  written  instrument,  with  reference  to  the 
existing  and  surrounding  facts.  Those  facts  are,  that  from  the 
time  of  the  first  establishment  of  the  docks  in  the  reign  of  Queen 
Anne  they  had  never  been  rated,  except  on  two  occasions,  on  both 
of  which  occasions  they  had  been  pronounced  exempt  from  rates 
by  the  Court  of  Queen's  Bench.  Those  two  decisions  had  been 
acquiesced  in,  and  acted  on  for  fifty  years  since  the  first,  and 
thirty  years  since  the  last  decision.  No  one  can  doubt,  I  think, 
that  the  successive  penmen  who  drew  the  Acts,  and  all  the  par- 
ties to  them,  the  Board,  the  Corporation,  and  the  several  parishes, 
took  it  to  be  clear,  first,  that  an  occupation  not  beneficial  was  not 
rateable,  and  secondly,  that  the  docks  (as  distinguished  from  the 
warehouses)  were  not  rateable  on  that  ground.  The  opinion  of  the 
draughtsman  of  itself  goes  for  little  or  nothing ;  but  that  opinion 
(in  the  presence  of  parties  interested  to  dispute  it)  passed  unchal- 
lenged five  times  through  both  Houses  of  Parliament  I  think 
that  circumstance  amounts  to  a  recognition  by  Parliament  of  the 
law,  that  a  beneficial  occupation  is  necessary  to  rateability,  and 
that  the  occupation  of  these  docks  by  the  Mersey  Board  is  not 
beneficial.  It  will,  moreover,  be  observed  that  these  Acts  are  not 
mere  private  Acts,  but  public  Acts,  and  not  merely  public  in  a 
technical  sense,  but  upon  a  matter  affecting  the  general  public. 

I  think,  further,  that   the  enactments   disclose  evidence  of   a 
bargain  to  which  was  needed  and  obtained  the  sanction  of  Parlia- 
ment between,  first,  the  lenders  of  money ;  secondly,  the 
Board  and  their  predecessors  in  estate;  *  thirdly,  the  paro-  [*22] 
chial  authorities  of  Liverpool ;  and   fourthly,  the  general 
public;  the  effect  of  which  bargain  is  that  a  certain  portion  of 
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the  property  is  to  be  rateable,  and  the  residue  not  rateable.  And 
that  opinion  seems  to  have  been  entertained  by  the  Court  of 
Exchequer  Chamber. 

I  may  add,  in  conclusion,  that  the  Court  of  Queen's  Bench 
twice,  and  the  last  time  after  argument  before  four  of  the  most 
eminent  Judges  who  ever  presided  in  that  Court,  had  held  these 
docks  not  rateable.  And  at  this  moment  there  stand  the  unani- 
mous decisions  of  the  Court  of  Queen's  Bench  in  1827;  the 
unanimous  decision  of  the  Court  of  Common  Pleas  in  1862 ;  and 
the  unanimous  decision  of  the  Court  of  Exchequer  Chamber  in 
error  from  the  Common  Pleas,  to  the  same  effect. 

In  answer  to  your  Lordships*  third  question,  I  am  of  opinion 
that  the  Act  20  &  21  Vict  c.  162,  ss.  26,  27,  does  not  impose 
on  the  board  any  liability  to  poor-rates,  which,  but  for  those 
clauses,  would  not  exist 

The  words  should  seem,  primd  facie,  to  regard  charges  or  liabil- 
ities upon  the  land,  such  as  debts,  and  perhaps  easements.  It 
was  stated  at  your  Lordships'  bar  that  there  are  from  twenty  to 
twenty-four  charges  on  the  land,  properly  so  called,  and  indepen- 
dent of  poor-rates,  to  which  the  words  in  that  sense  would  be 
applicable.  But  the  poor-rate,  which,  as  I  have  already  re- 
minded your  Lordships,  originally  affected  personal  property  in 
the  same  way  as  real  property,  has  repeatedly  been  held  to  be  no 
charge  on  the  land  at  all,  but  only  on  the  person  who  occupies, 
in  respect  of  the  profits  of  his  occupation.  Case  v.  Stevens,  Fitz- 
gibbon,  298;  Theed  v.  StarJce,  8  Mod.  213;  Stonehouse  Bridge, 
8  Mod.  356 ;  Earl  of  Bute  v.  Grindall,  2  H.  Bl.  265 ;  Bowls  v. 
Gells,  Cowp.  453. 

Moreover,  the  poor-rate  is  a  personal  charge  which  exists  or 
does  not  exist,  according  to  the  character  of  the  occupier,  as  he  is 
or  is  not  a  person  liable  to  be  rated.  Suppose  these  general  words 
in  a  grant  to  the  Crown,  or  in  a  deed  conveying  land  to  trustees 
of  a  Court  of  justice,  or  of  a  church,  it  is  plain  that  they  would 
not  impose  on  the  grantee  a  liability  to  poor-rate  if  he  were 
exempt  from  rates.  Or  suppose  them  to  exist  in  a  statutable  con- 
veyance to  the  Crown,  to  which  the  Crown  is  a  party,  e,g.,  for 
fortifications ;  or  in  a  statutable  conveyance  to  any  other  clearly 
exempted  occupier,  I  conceive  that  the  words  would  not  impose 
poor-rates  on  occupiers  not  otherwise  liable  to. pay. 

Again,  the  Act  of  the  following  year,  21  &  22  Vict   c.  90, 


R.  C.  VOL.  XXII.]      SECT.  I.  —  WHAT  PERSONS   ARE  LIABLE.  421 

Ho.  1. — Johm  ▼.  Meney  Doeks,  &o. ;  Meney  DookB,  &o.  ▼.  Cameron,  86  L.  J.  M.  C.  22. 

s.  3,  while  incorporating  the  General  Lands  Clauses  Act,  excepts 
sect.  133  of  that  general  Act,  which  excepted  section  provides  for 
the  preservation  of  the  liability  to  poor-rates  and  land-tax  in  cer- 
tain cases.  But  sect.  5  of  the  local  Act  preserves  the  land-tax, 
but  is  silent  as  to  the  poor-rate;  showing,  as  I  conceive,  that 
the  Legislature  intended  to  preserve  the  land-tax,  but  not  the 
poor-rate. 

Lastly,  the  Act  20  &  21  Vict.  c.  162,  is  an  Act  for  consolidat- 
ing the  docks  at  Liverpool  and  Birkenhead  into  one  estate,  and 
vesting  the  control  of  them  in  one  public  trust;  and  it  would  be 
singular  if  one  portion  of  the  property  should  be  rateable,  and 
one  not  rateable,  under  precisely  similar  circumstances.  And 
this  observation  is  strengthened  by  remembering  that  where  such 
a  distinction  exists  (as  in  the  case  of  the  warehouses),  it  is 
created  by  express  words. 

The  Lord  Chancellor  (Lord  Westbury)  :  — 

My  Lords,  the  questions  raised  in  this  appeal  depend  in  a  great 
measure  on  the  inquiry  —  What  is  the  occupation  of  real  property 
which  is  liable  to  be  rated  under  the  1st  section  of  the  Act  of  the 
43  Eliz.  c.  2  ? 

Independently  of  the  decided  cases,  several  of  which  are  irrecon- 
cilable with  each  other,  it  would  seem  to  be  easy  to  answer  this 
inquiry;  and,  having  regard  to  the  Parochial  Assessment  Act 
(6  &  7  Will.  IV.  c.  96),  it  may  be  said,  in  answer,  that,  "  Occu- 
pation to  be  rateable  must  be  of  property  yielding,  or  capable  of 
yielding,  a  net  annual  value,  that  is  to  say,  a  clear  rent  over  and 
above  the  probable  average  annual  cost  of  the  repairs,  insurance, 
and  other  expenses,  if  any,  necessary  to  maintain  the  property  in 
a  state  to  command  such  rent. "  It  is  in  this  sense  that  I  under- 
stand the  words  "  beneficial  occupation  *  wherever  it  is  said  that 
to  support  a  rate  the  occupation  must  be  a  beneficial  one.  For, 
on  principle,  it  is  by  no  means  necessary  that  the  occupation 
should  be  beneficial  to  the  occupier.  It  is  sufficient  if  the  prop- 
erty be  capable  of  yielding  a  clear  rent  over  and  above  the  neces- 
sary outgoings. 

The  only  occupier  exempt  from  the  operation  of  the  Act  is  the 
King,  because  he  is  not  named  in  the  statute ;  and  the  direct  and 
immediate  servants  of  the  Crown,  whose  occupation  is  the  occu- 
pation of  the  Crown  itself,  also  come  within  the  exemption.     But 
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this  ground  of  exemption  does  not  warrant  many  decisions  which 
have  held  that  property  used  for  public  purposes  is  not 
[*23J  •rateable.  So,  also,  trustees,  who  are  in  law  the  tenants 
and  occupiers  of  valuable  property  upon  trust  for  chari- 
table purposes,  such  as  hospitals  or  lunatic  asylums,  are,  in  prin- 
ciple, rateable,  notwithstanding  that  the  buildings  are  actually 
occupied  by  paupers,  who  are  sick  or  insane. 

If  the  matter  were  res  inteyra^  I  could  not  concur  in  the  deci- 
sion of  Lord  Mansfield,  in  the  case  of  8t  Luke's  Hospital,  2 
Burr.  1053,  in  which  he  is  reported  to  have  said,  that  mere 
trustees  cannot  be  esteemed  occupiers,  or  rated  as  lessees,  or  with 
his  conclusion  in  the  case  of  Rex  v.  St  Bartholomew's  Hospital, 
4  Burr.  2435.  But,  with  a  slight  verbal  alteration,  I  entirely 
agree  with  the  remark  of  the  learned  Judges  in  the  present  case, 
that  if  Lord  Mansfield  meant  that  the  persons  in  the  legal  occu- 
pation of  valuable  property  are  not  rateable,  if  they  occupy  in 
a  merely  fiduciary  character,  it  is  a  position  which  cannot  be 
maintained. 

To  these  observations  and  decisions  of  Lord  Mansfield,  that 
which  appears  to  me  to  be  the  erroneous  doctrine  of  several  subse- 
quent decisions  is  to  be  attributed.  This  is  plain  on  an  examina- 
tion of  Lord  Kenyon's  judgment  in  the  subsequent  case  of  Eex  v. 
The  Commissioners  of  Salter's  Load  Sluice,  4  T.  R  430.  Lord 
Kenyon  refers  to  the  decision  in  the  case  of  St  Luke's  Hospital, 
and  adopts  the  position  that  trustees,  who  have  a  bare  naked 
trust,  not  coupled  with  any  interest,  are  not  liable  to  be  rated; 
and  he  uses  language  which,  with  the  decisions  of  Lord  Mans- 
field, has  introduced  the  notion,  that  if  valuable  property  be  in 
the  possession  of  trustees,  who  are  bound  to  apply  the  whole  of 
the  proceeds  to  public  but  not  Government  purposes,  that  is,  in 
works  or  purposes  for  the  better  accommodation  or  use  of  the 
public,  they  are  not  liable  to  be  rated. 

There  is  nothing  in  the  Act  of  Elizabeth,  or  in  the  reason  of 
the  thing,  to  warrant  this  conclusion.  No  exemption  is  thereby 
given  to  charity  or  to  public  purposes,  beyond  that  which  is 
strictly  involved  in  the  position  that  the  Crown  is  not  bound  by 
the  Act  And  it  is  a  remarkable  fact,  that  whenever  these  opin- 
ions of  Lord  Mansfield  and  Lord  Kenyon  have  not  been  pre- 
sented to  the  Court  of  Queen's  Bench,  the  Judges  have  adopted 
the  correct  view  of  the  statute.     Thus,  in  Hex  v.  Liverpool,  7  B. 
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6  C.  61,  9  DowL  &  Ey.  780,  decided  in  the  year  1823,  and  in 
the  case  of  Hex  v.  llie  Trustees  of  the  River  Weaver  Navigation, 

7  B.  &  C.  70,  decided  in  1827,  the  Salter's  Load  Sluice  Case  was 
cited  and  relied  on ;  and  the  Court  of  Queen's  Bench  adopted  the 
language  of  Lord  Kenyon  and  followed  his  decision.  But  in 
the  case  of  The  Governors  of  the  Bristol  Poor  v.  Waite,  5  Ad.  & 
E  1,  decided  in  1836,  the  Salter's  Load  Sluice  Case  does  not 
appear  to  have  been  referred  to;  and  the  Court  recurred  to  the 
correct  view  of  the  statute  of  Elizabeth,  and  held  that  the  gov- 
ernors of  the  Bristol  poor,  who  had  taken  some  buildings  and 
land  on  lease  for  the  occupation  of  their  poor,  although  they  were 
bare  trustees,  and  held  for  a  public  purpose  only,  were  such  occu- 
piers of  property  as  to  be  liable  to  be  rated  to  the  poor.  This 
case,  in  its  turn,  has  been  followed  in  other  decisions  as  an 
authority ;  and  it  might  have  been  supposed  that  the  authority  of 
the  Salter's  Load  Sluice  Case  and  its  two  satellites,  Bex  v.  The 
Inhabitants  of  Liverjpool  and  Rex  v.  T%e  Trustees  of  the  River 
Weaver  Navigation,  had  come  to  an  end.  But  in  the  year  1839, 
the  Court  of  Queen's  Bench,  in  the  case  of  Reg.  v.  The  Corpora- 
tion of  Liverpool,  9  Ad.  &  E.  435,  returned  to  its  old  allegiance ; 
and  again  set  up  the  authority  of  Rex  v.  Liverpool  and  Rex  v. 
The  River  Weaver  Navigation,  This  last  case  of  Reg.  v.  The  Cor- 
poration of  Liverpool  was  decided  on  the  principle  that  since  the 
Municipal  Corporation  Act  the  property  of  a  municipal  corpora- 
tion is  held  upon  trust  for  the  purposes  of  the  borough  fund ;  and, 
therefore,  that  the  corporation  of  Liverpool  were  bare  trustees  of 
the  property  in  question  for  public  purposes.  The  mischief  of 
this  decision  was  remedied  by  the  Act  of  the  4  &  5  Vict  c.  48 ; 
but,  unfortunately,  that  Act  did  not  declare  the  law. 

Some  subsequent  decisions  of  the  Court  of  Queen's  Bench  have 
been  marked  with  much  timidity.  They  have,  in  effect,  departed 
from  the  grounds  of  the  decisions  in  the  Salterns  Load  Sluice  Case 
and  its  attendant  cases;  but  have,  at  the  same  time,  attempted, 
by  very  questionable  distinctions,  to  save  whole  the  authority  of 
those  cases.  Thus,  in  the  cases  of  Reg.  v.  Badcock,  6  Q.  B. 
787,  and  Reg.  v.  The  Overseers  of  *  Longwood,  13  Q.  B.  [*  24] 
116,  18  L.  J.  M.  C.  65,  there  is  an  attempt  to  distinguish 
between  the  interest  of  the  unlimited  public  and  the  interest 
of  the  public  limited  by  the  bounds  of  a  county,  borough,  or 
parish. 
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At  last,  in  the  case  of  The  Tyne  Commissioners  v.  Chirlon,  1  El. 
&  El.  516,  28  L.  J.  M.  C.  131,  the  Court  of  Queen's  Bench  re- 
curred to  that  which  is,  in  my  opinion,  the  true  principle,  namely, 
that  the  only  ground  of  exemption  from  the  statute  of  Elizabeth 
is  that  which  is  furnished  by  the  rule,  that  the  Sovereign  is  not 
bound  by  that  statute;  and  that  consequently,  when  valuable 
property  (that  is,  property  capable  of  yielding  a  net  rent  above 
what  is  required  for  its  maintenance)  is  sought  to  be  exempted  on 
the  ground  that  it  is  occupied  by  bare  trustees  for  public  purposes, 
the  public  purposes  must  be  such  as  are  required  and  created  by 
the  Government  of  the  country,  and  are  therefore  to  be  deemed 
part  of  the  use  and  service  of  the  Crown. 

If  this  be  the  true  criterion  of  exemption  from  rateability  where 
the  property  is  valuable,  it  is  clear  that  the  Mersey  Docks  are 
liable  to  be  rated. 

In  this  country,  many  works  tending  greatly  to  the  convenience 
and  benefit  of  the  public,  and  in  that  sense  public  works,  are  the 
result  and  creation  of  private  enterprise,  being  made  or  performed 
by  money  subscribed  by  the  public,  on  the  terms,  or  in  the  hope 
of  receiving  such  interest  out  of  the  proceeds  of  the  works  as  will, 
in  the  judgment  of  the  subscribers,  make  the  investment  a  profit- 
able one.  Such  is  the  condition  of  the  Mersey  Docks,  which  are 
in  truth  property  used  and  occupied  for  the  profit  and  benefit  of  a 
number  of  persons ;  and  it  is  the  same  thing  in  substance  as  if  the 
docks  had  been  demised  by  the  subscribers  to  the  trustees  on  the 
terms  of  maintaining  the  docks  and  paying  to  the  subscribers  a 
rent  equivalent  to  the  interest  on  their  bonds. 

I  am  therefore  clearly  of  the  same  opinion,  with  the  majority 
of  the  learned  Judges,  that  the  Mersey  Docks  and  Harbour  Board 
are  occupiers  of  the  docks  and  harbour  within  the  true  meaning  cf 
the  word  **  occupier  "  in  the  Act  of  Elizabeth. 

The  answer  to  the  second  question  put  to  the  learned  Judges  is, 
in  effect,  a  mere  consequence  of  the  answer  to  the  first  question ; 
for  it  cannot  be  pretended  that  the  statute  of  Elizabeth  has  been 
repealed,  either  expressly  or  impliedly,  hj  any  of  the  statutes 
which  apply  to  the  Liverpool  Docks,  or  that  the  liability  of  the 
trustees  as  occupiers,  which  is  the  result  of  the  true  interpretation 
of  the  Act  of  Elizabeth,  has  been  discharged  or  altered  by  any- 
thing contained  in  the  local  statutes.  On  this  head  it  is  unneces- 
sary to  say  more  than  that  I  concur  with  the  observations  of  the 
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majority  of  the  learned  Judges  in  their  elaborate  opinion  delivered 
by  Mr.  Justice  Blackburn. 

The  result  is,  that  I  humbly  move  your  Lordships  to  reverse 
the  order  of  the  Court  of  Exchequer  Chamber  in  the  case  of  Jone^s 
v.  The  Mersey  Docks  arid  Harhour  Board,  but  to  affirm  it  in  the 
case  of  The  Mersey  Docks  and  Harhour  Board  v.  Cameron, 

Lord  Cranworth:  — 

My  Lords,  I  concur  with  my  noble  and  learned  friend  in  think- 
ing that  judgment  ought  to  be  given  for  the  plaintiffs  in  error. 

I  have  given  full  attention  to  the  opinions  of  the  learned  Judges 
who  assisted  us  at  the  hearing;  and  concurring  as  I  do,  in  that 
delivered  by  Mr.  Justice  Blackburn,  on  behalf  of  himself  and 
four  of  the  other  live  Judges,  I  do  not  feel  it  necessary  to  go  into 
the  question  at  length.  That  very  able  opinion  seems  to  me  to 
exhaust  the  subject 

By  the  statute  of  Elizabeth,  the  overseers  are  directed  to  raise 
the  money  necessary  for  tLe  relief  of  impotent  poor  by  taxation  of 
(inter  alios)  every  occupier  of  lands  in  the  parish. 

That  the  defendants  in  error  are  occupiers  of  lands  in  the  parish 
of  Liverpool  cannot  be  doubted,  and  so,  unless  there  be  something 
to  exempt  them,  they  are  rateable. 

The  argument  on  their  behalf  has  been,  that  though  they  are 
occupiers,  their  occupation  is  not  a  beneficial  occupation ;  and  the 
statute,  it  was  contended,  contemplated  only  such  an  occupation 
as  is  beneficial  to  the  occupier,  or  to  some  other  person  or  persons 
for  whose  behoof  the  occupier  is  occupying. 

If  by  beneficial  occupation  is  meant  any  occupation  of  some- 
thing valuable,  something  in  its  own  nature  beneficial  to 
some  one,  I  think  it  \\  fair  to  consider  that  word  *as  [*25] 
impliedly  included  in  the  statute.  It  was  not  meant  to 
impose  the  duty  of  contributing  to  the  relief  of  the  poor  on  any 
one  merely  because  he  might  be  the  occupier  of  a  barren  rock, 
neither  yielding  nor  capable  of  yielding  any  profit  from  its 
occupation. 

But  I  can  discover  nothing,  either  in  the  words  or  in  the  spirit 
of  the  Act,  exempting  from  liability  the  occupier  of  valuable 
property,  merely  because  the  profits  of  the  occupation  are  not  to 
be  enjoyed  by  him,  or  by  any  one  on  whose  behalf  he  is  occupy- 
ing, but  are  to  be  devoted  to  the  benefit  of  the  public. 
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la  the  opinion  of  the  five  Judges,  delivered  by  Mr.  Justice 
Blackburn,  that  learned  Judge  has  traced  with  great  care  and 
accuracy  the  progress  of  the  decisions  on  this  subject;  and  I 
should  be  merely  wasting  the  time  of  the  House  if  I  were  to  pro- 
ceed to  go  over  again  what  has  been  so  well  done  by  him.  The 
Court  seems  to  me  to  have  fallen  into  error  in  the  time  of  Lord 
Kenyon,  if  not  in  that  of  Lord  Mansheld,  in  proceedings  which 
unfortunately  were  incapable  of  being  questioned  in  a  Court  of 
error.  The  decisions  so  made  were  followed  in  similar  proceed- 
ings in  the  time  of  Lord  Ellenborough  and  Lord  Tbnterden. 
The  doctrine  on  which  they  rested  was  shaken  in  some  cases 
which  occurred  when  Lord  Dehman  was  Chief  Justice,  and 
eventually  were  in  substance  overruled  when  Lord  Campbell 
presided  in  the  Court  of  Queen's  Bench. 

In  these  circumstances,  thinking,  as  I  do,  that  there  is  nothing 
in  the  statute  of  Elizabeth  expressly  or  impliedly  exempting  from 
rateability  the  occupier  of  valuable  property  merely  because  the 
benefit  of  the  occupation  is  to  go  to  the  public,  I  think  your  Lord- 
ships ought  not  to  consider  yourselves  fettered  by  any  decisions 
of  the  Courts  below,  but  that  you  ought  to  lay  down  the  law  as 
you  think  it  ought  to  have  been'  laid  down  if  this  question  had 
arisen  before  any  of  those  decisions  had  been  pronounced,  I 
therefore  concur  in  the  motion  of  my  noble  and  learned  friend  on 
the  woolsack. 

To  avoid  all  misconception,  I  wish  to  add,  that  there  are  cer- 
tain cases  to  which  the  observations  I  have  made  do  not  apply. 
The  Crown  not  being  named  is  not  bound  by  the  Act  It  follows, 
therefore,  that  lands  or  houses  occupied  by  the  Crown,  or  by  ser- 
vants of  the  Crown,  or  for  the  purposes  of  the  Crown,  are  not 
liable  to  be  rated;  and  I  conceive  that  it  is  from  a  confusion 
between  property  occupied  for  public  purposes  and  property  occu- 
pied by  servants  of  the  Crown  that  this  mistake  has  arisen.  This 
principle  exempts  from  rates,  not  only  royal  palaces,  but  also  the 
oflBces  of  the  Secretaries  of  State,  the  Horse  Guards,  the  Post 
Office,  and  many  similar  buildings.  On  the  same  ground,  police 
Courts,  county  Courts,  and  even  county  buildings  occupied  as 
lodgings  at  the  assizes  for  the  Judges,  have  been  held  exempt 
These  decisions,  however,  have  all  gone  on  the  ground,  more  or 
less  sound,  that  these  might  all  be  treated  as  buildings  occupied 
by  servants  of  the  Crown  and  for  the  Crown,  extending  in  some 
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instances  the  shield  of  the  Crown  to  what  might  fitly  be  described 
as  the  public  government  of  the  country.  In  none  of  these  cases 
was  exemption  conceded  on  the  ground  contended  for  in  the  pres- 
ent case.  And  I  cannot  but  think  that  the  error  which  has  crept 
into  the  decisions  has  arisen  from  confusing  cases  like  the  present 
with  those  in  which  the  interests  of  the  Grown  or  its  servants 
were  concerned. 

/ 

Lord  Chelmsford  :  — 

My  Lords,  it  is  impossible  in  entering  upon  the  consideration 
of  these  appeals  to  refrain  from  an  expression  of  surprise  that 
there  should  arise  at  the  present  day,  after  more  than  two  cen- 
turies and  a  half  from  the  time  of  the  passing  of  the  Act,  a  neces- 
sity for  interpreting  any  part  of  the  43  Eliz.  c.  2 ;  and  yet,  from 
the  numerous  cases  which  have  been  cited  in  the  argument  at  your 
Lordships*  bar,  it  is  evident  that  the  exact  meaning  of  the  impor- 
tant word  "  occupier  '  in  the  rating  clause  of  that  Act  must  be 
regarded  as  hitherto  an  unsettled  question. 

Those  who  have  to  establish  the  liability  of  the  docks  to  be 
rated  to  the  poor-rate  have,  with  respect  to  the  Liverpool  Docks, 
to  contend  against  the  authority  of  a  decision,  probably  in  1808, 
but  certainly  in  1827,  upon  the  very  subject  in  question  in  one 
of  these  appeals.  The  latter  decision  was  expressly  founded  upon 
a  case  determined  more  than  thirty  years  before,  and  which  has 
since  been  regarded  and  acted  upon  as  an  unquestionable  author- 
ity. Under  these  circumstances,  the  counsel  for  the  par- 
ishes might  expect  that  the  House  *  would  feel  the  same  [*26] 
reluctance  to  disturb  these  decisions  as  was  expressed  by 
Lord  Chief  Justice  Tindal  in  Crea&e  v.  Sawle,  2  Q.  B.  862,  and 
would  say  with  him,  "  It  would  be  extremely  inconvenient,  and 
indeed  mischievous,  to  overrule  a  class  of  cases  which  have  been 
much  discussed  and  sanctioned  by  many  eminent  Judges,  and 
which  are  now  constantly  acted  upon,  because  we  might  not  feel 
perfectly  satisfied  with  the  reasons  assigned  for  their  decision. 
If  we  could  permit  ourselves  to  disregard  these  authorities  on  that 
account,  we  might  feel  disposed  on  that  ground  to  reject  others 
which  have  put  a  construction  on  the  43  Eliz.  c.  2,  which  we 
were  by  no  means  sure  it  ought  to  bear  if  we  were  now  for  the 
first  time  called  upon  to  explain  the  meaning  of  its  language. " 

Mr.  Justice  Cbompton,  in  delivering  the  judgment  of  the  Court 


428  RATING. 

Ho.  1.  —Jones  ▼.  Money  Doeks,  &o. ;  Heney  Books,  Suo.  ▼.  Oameron,  86  L.  J.  K.  C.  96. 


of  Exchequer  Chamber  in  the  case  of  The  Mersey  Docks  and 
Harlour  Board  v.  Junes,  30  L.  J.  M.  G  239,  said,  "  With  refer- 
ence  to  the  former  decisions,  I  think  that  neither  a  Court  of 
co-ordinate  jurisdiction  nor  a  Court  of  error  ought  to  interfere 
in  such  a  case.  If  there  is  any  hardship,  it  must  be  left  to  the 
Legislature.*  By  this  last  observation  the  learned  Judge  seems 
to  have  considered  that  this  House,  as  vsrell  as  the  Courts  of  origi- 
nal and  appellate  jurisdiction,  ought  to  yield  implicitly  to  the 
authority  of  long-established  decisions.  But  the  same  reasons  for 
acquiescence  do  not  apply  to  the  different  tribunals.  The  Courts 
rightly  abstain  from  overruling  cases  which  have  been  long  estab- 
lished, because,  if  they  did  so,  they  would  only  disturb  without 
finally  settling  the  law.  But  when  an  appeal  from  any  of  their 
judgments  is  made  to  this  House,  however  they  may  be  warranted 
by  previous  authorities,  the  very  object  of  the  appeal  being  to 
bring  those  authorities  under  review  for  final  determination,  the 
House  cannot,  upon  the  principle  of  stare  decisis,  refuse  to  examine 
the  foundation  upon  which  they  rest  This  would,  in  my  opin- 
ion, have  been  the  duty  of  your  Lordships,  even  if  the  current  of 
the  decisions  had  been  uniform ;  but  as  various  cases  have  been 
decided  which,  with  all  the  endeavours  to  reconcile  them,  must 
still  be  regarded  as  conflicting  and  contradictoiy,  it  is  absolutely 
necessary  to  determine  what  for  the  future  shall  be  considered  to 
be  the  law  with  reference  to  rating  docks,  and  works  of  a  similar 
character. 

The  43  Eliz.  c.  2,  enacts,  "  That  the  overseers  are  to  raise  by 
taxation  of  every  inhabitant,  &c. ,  and  of  every  occupier  of  lands, 
houses,  &c,  in  such  competent  sums  as  they  shall  think  fit, 
according  to  the  ability  of  the  parish, "  the  requisite  fund  for  the 
purposes  of  the  Act. 

The  words,  "  to  rate  in  such  sum  as  they  shall  think  fit,  *  do 
not  mean,  as  Lord  Chief  Justice  Tindal  says,  in  Marshal  v. 
Pitman,  9  Bing.  601,  that  they  are  to  have  a  power  to  rate  arbi- 
trarily, but  **  to  rate  the  occupier  according  to  the  value  of  his 
occupation,  the  inhabitant  according  to  his  visible  personal  prop- 
erty."  Or,  as  was  said  in  Early's  Case,  2  Bulst  54,  the  over- 
seers are  to  make  their  taxations  and  assessments  well  and  truly, 
and  in  an  equal  manner,  according  to  the  visible  estates,  real  and 
personal,  of  the  inhabitants  within  their  town. 

Pri7nd  facie,  therefore,  a  liability  to  the  rate  would  seem  to 
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attach  upon  every  occupation  from  which  benefit  is  derived ;  and 
no  occupier  can  claim  an  exemption  unless  he  can  find  it  in  the 
Act  itself,  or  it  arises  from  some  principle  of  law  applicable  to  all 
cases. 

With  respect  to  exemption  arising  from  the  Act  itself,  it  is 
obvious  that  as  the  occupier  is  to  be  assessed  according  to  his 
ability,  if  he  derives  no  benefit  of  any  kind  from  his  occupation, 
he  has  no  ability  in  respect  of  it,  and  consequently  cannot  be 
rateable.  The  other  exemption,  which  does  not  arise  from  the 
Act  itself,  but  which  is  founded  on  a  general  principle  of  law, 
applies  only  to  the  Crown,  which,  not  being  named  in  the  Act,  is 
not  bound  by  it. 

I  am  unable  to  find  any  grounds  of  exemption  from  liability  to 
the  poor-rate,  either  in  the  Act  itself,  or  in  any  principle  of  law 
apart  from  the  Act,  except  the  two  which  I  have  mentioned ;  and 
there  is  nothing  to  indicate  the  intention  of  the  Legislature  that 
lands  and  houses  occupied  for  what  in  some  of  the  cases  is  rather 
loosely  called  "  public  purposes, "  as  contradistinguished  from  pri- 
vate benefit,  should  not  be  liable  to  the  rate. 

•Lord  Campbell,  in  the  case  of  The  Birkenhead  Dock  [*27] 
Trustees  v.  The  Birkenhead  Overseers,  2  El.  &  B.  148,  says, 
that  the  exemption  on  the  ground  of  public  purposes  takes  its 
origin  from  the  marginal  note  to  the  report  of  the  case  of  Bex  v. 
The  Commissioners  of  Salter's  Load  Sluice,  4  T.  R  430.  If  this 
is  so,  it  is  a  remarkable  fact,  that  in  following  that  case  as  an 
authority,  the  Courts  should  have  been  misled  by  confining  their 
attention  to  the  marginal  abstract,  which  certainly  conveys  a  very 
imperfect  if  not  an  inaccurate  idea  of  the  grounds  of  the  deci- 
sion. The  term  "  public  purposes  "  is  only  employed  by  Lord 
Ken  YON  in  the  Salter's  Load  Sluice  Case  incidentally.  The  rea- 
son given  for  the  judgment  is  the  absence  of  beneficial  occupation. 
His  Lordship  says,  "  The  Commissioners  have  a  bare  naked  trust, 
not  coupled  with  any  interest. "  And  again,  "  Upon  the  ground 
upon  which  the  Court  proceeded  in  Bex  v.  St  Luke^s  Hospital, 
2  Burr.  1053,  there  was  no  occupier,"  by  which  he  must  have 
meant  no  beneficial  occupier,  for  he  adds,  '*  The  Commissioners 
were  mere  trustees  to  superintend  the  execution  of  the  Act,  with- 
out any  personal  advantage.'  This  reference  to  the  case  of  St, 
Luke's  Hospital  shows  that  the  leading  idea  in  the  mind  of  the 
Court  was  the  want  of  a  beneficial  occupier,  although  there  does 
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inhabitants  of  certain  parishes,  were  alone  concerned  in  the  bene- 
fit, direct  or  indirect  This  distinction  was  afterwards  approved 
of  and  adopted  by  Mr.  Justice  Coleridge  in  the  case  of  Eeg. 
V.  The  Commissioners  of  Harrogate,  15  Q.  B.  1010,  20  L.  J, 
M.   C.   25. 

The  attempts  thus  to  reconcile  the  discordant  decisions  will  be 
regarded  as  having  been  completely  unsuccessful,  when  it  appears 
that  in  the  first  class,  instead  of  all  the  cases  being  instances  in 
which  the  public  at  large,  "  unlimited  by  the  bounds  of  county, 
borough,  or  parish, "  had  an  interest,  there  are  found  the  cases  of 
Ilex  V.  Tlie  Trustees  of  the  River  Weaver  Navigation,  in  which 
the  surplus  funds  were  applied  for  the  general  purposes  of  the 
county  of  Chester,  and  of  Rex  v.  The  Mayor,  &c.  of  Liverpool  and 
Reg,  V.  The  Inhabitants  of  Uxminster,  in  which  the  public  beyond 
the  bounds  of  the  borough  had  no  interest  in  the  benefit  produced 
by  the  application  of  the  funds.  And  the  distinction  fails  alto- 
gether if  the  term  "  public  purposes, "  as  distinguished  from  "  pri- 
vate purposes,"  is  to  be  resolved  into  the  question  of  beneficial 
occupation,  because  it  would  then  appear  to  be  immaterial  whether 
the  public  purposes,  which  exclude  the  idea  of  private  benefit, 
were  of  a  local  or  of  a  general  character. 

The  desire  of  the  Court,  however,  not  to  be  bound  by  the  former 
decisions,  and  yet  not  to  be  compelled  expressly  to  overrule  them, 
is  exhibited  in  a  very  striking  manner  in  the  case  of  Reg.  v.  ITie 
Harrogate  Commissioners,  where  it  was  held,  that  in  order  to 
exempt  property  from  liability  to  poor-rate  on  the  ground  of  its 
occupation  for  public  purposes,  the  benefit  must  be  exclusively 
public,  and  that  if  the  occupation  was  in  some  degree  beneficial 
to  the  whole  public,  yielding  additional  benefit  also  to  a  limited 
district  or  community,  the  property  was  rateable;  as  if  it  could 
make  any  difference  in  point  of  principle  when  the  occupation  is 
for  public  purposes,  that  one  portion  of  the  public  derives  a 
greater  benefit  from  the  application  of  the  funds  produced  than 
the  rest 

After  these  fruitless  endeavours  to  reconcile  the  decisions,  a 
case  arose  in  which  it  seemed  absolutely  necessary  to  determine 
whether  Rex  v.  The  Inhabitants  of  Liverpool,  and  the  cases  which 
followed  it,  were  to  be  submitted  to  as  authorities  for  the  future, 
or  were  to  be  set  aside  and  disregarded.  In  the  case  of  the 
trustees  of  The  Birkenhead  Docks  v.  The  Overseers  of  Birkerihead, 
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2  El.  &  B.  148,  the  question  to  be  decided  was,  whether  the 
Commissioners  of  the  Birkenhead  Docks  were  liable  in 
respect  of  their  occupation  to  be  rated  to  the  poor-rate.  *  It  [*  29] 
certainly  requires  some  ingenuity  to  discover  any  difference 
between  the  Birkenhead  Docks  and  the  Liverpool  Docks,  the 
latter  of  which  had  been  decided  in  the  case  of  Rex  v.  The 
Inhabitants  of  Liverpool  not  to  be  rateable.  But  Lord  Campbell 
held,  that  the  cases  were  distinguishable.  He  said  that  "  the 
decision  in  Bex  v.  The  Commissioners  of  Salter's  Load  Sluice 
could  be  rested  only  on  the  clause  in  the  local  Act,  which 
directed  the  tolls  to  be  applied  and  disposed  of  for  the  several 
uses  and  purposes  of  the  said  Act,  and  to  no  other  use  and  purpose 
whatsoever. "  The  question  was,  whether  "  this  amounted  to  a 
prohibition  to  apply  the  tolls  to  the  payment  of  the  poor-rate, " 
and  adopting  this  construction  he  added,  "  We  think  that  the  deci- 
sion in  the  Liverpool  Case  can  only  be  supported  by  similar 
reasoning. " 

It  is  clear,  however,  that  the  cases  in  question  were  not  decided 
on  any  such  ground,  and  it  could  have  been  assumed  by  Lord 
Campbell  only  from  his  desire  to  escape  from  the  necessity  of 
submitting  to  them,  by  suggesting  a  distinction  without  denying 
their  authority.  That  distinction  was,  that  in  the  Birkenhead 
Case  the  obligation  to  lower  the  tolls,  which  was  much  relied 
upon  in  the  Liverpool  Case,  was  entirely  wanting.  It  might  have 
been  supposed  that  the  decision  of  the  Birkenhead  Case  having 
proceeded  upon  this  ground,  when  the  subsequent  case  of  The 
Tyne  Improvement  Commissioners  v.  lite  Overseers  of  Chirton, 
1  El.  &  El.  516,  28  L.  J.  M.  C.  131,  was  brought  before  Lord 
Campbell  and  the  Court  of  Queen's  Bench,  in  which  case  the 
local  Acts  for  making  a  dock,  expressly  required  the  Commis- 
sioners, "  in  the  event  of  any  surplus  remaining  after  the  appro- 
priation of  the  rates  to  the  purposes  of  the  Act,  to  lower  the  rates 
to  the  extent  of  such  surplus,"  he  would  have  adhered  to  the 
distinction,  and  have  held  the  case  to  be  governed  by  the  author- 
ity of  Rex  V.  The  Inhabitants  of  Liverpool,  But  instead  of  taking 
this  course,  he  said  that  "  to  hold  the  dock  exempt  from  rateabil- 
ity  they  should  have  to  overrule  The  Birkenhead  Dock  Trustees  v. 
Th€  Birkenhead  Overseers,  and  that  the  only  distinction  between 
the  cases  was  that  in  the  Birkenhead  Case  the  Commissioners  had 
power  to  raise  the  rates  again  after  having  reduced  them. " 
VOL.  xxn.  —  28 
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In  this  unsatisfactory  state  of  the  authorities  it  is  evident  that 
the  two  classes  of  decisions  which  have  been  subjected  to  this 
examination  cannot  stand  together,  and  that  it  is  necessary  for 
your  Lordships  to  determine  which  of  them  is  agreeable  to  law. 
It  must  not  be  overlooked  that  in  favour  of  the  exemption  of  the 
docks  from  liability  to  poor-rate  there  is  the  recital  in  the  Act 
of  the  4  &  5  Vict  c.  48,  which  strongly  indicates  the  opinion  of 
the  Legislature  that  the  cases  which  had  held  the  property  of 
municipal  corporations  not  to  be  liable  to  poor-rate,  had  been 
rightly  decided.  But,  as  Lord  Campbell  said  in  Beg.  v.  The 
Inhabitants  of  Houghton,  1  El.  &  B.  510,  22  L  J.  M.  C.  89,  "  A 
mere  recital  in  an  Act  of  Parliament,  either  of  fact  or  of  law,  is 
not  conclusive,  and  we  are  at  liberty  to  consider  the  fact  or  the 
law  to  be  different  from  the  statement  in  the  recital. "  The  ques- 
tion of  course  depends  upon  the  true  meaning  of  the  word  "  occu- 
pier "  in  the  43  Eliz.  c.  2.  The  words  of  the  Act  are  as  general 
as  possible :  "  every  occupier  according  to  his  ability. "  And 
Lord  Denman,  in  the  case  of  The  Governors  of  the  Poor  of  Bristol 
V.  JVaite,  seems  to  give  a  correct  description  of  the  effect  of  those 
words,  when,  after  adverting  to  the  meaning  of  the  term  "  bene- 
ficial occupation,"  he  says,  "Without  affecting  the  precision  of 
an  exact  definition,  it  would  probably  be  nearer  the  truth  to  say, 
that  a  presumptive  liability  arising  from  occupation  is  to  be 
explained  away  in  each  case. "  It  is  impossible  not  to  agree  with 
the  observations  made  by  his  Lordship  in  the  case  of  Beg.  v. 
Sterry,  12  Ad.  &  E.  84,  4  P.  &  D.  122,  that  "  No  one  can  review 
the  numerous  decisions  "  (which  cases  somewhat  like  the  one  then 
before  him  had  occasioned)  "  without  regretting  that  the  Court 
was  ever  induced  to  depart 'from  the  simple  test,  which  the 
subject-matter  of  occupation  would  in  every  case  have  afforded. 
Whether  the  occupation  was  in  respect  of  private  or  public  or 
charitable  purposes,  it  would  have  been  wiser  to  have  disre- 
garded, and  whenever   the  subject-matter  was   found   productive 

to  any  one,  to  have  rated  the  actual  occupant  in  respect 
[♦  30]  *  of  that  produce. "     I  cannot  help  thinking  that  the  test 

here  suggested  was  the  one  intended  by  the  Legislature. 
By  the  Act,  the  taxation  is  to  be  on  every  occupier  **  according 
to  the  ability  of  the  parish. "  The  productive  occupation  of  the 
several  occupiers  within  the  parish  make  up  its  aggregate  ability. 
If  an  occupier  derives  no  benefit  of  any  description  from  his  occu- 
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pation,  it  forms  no  part  of  the  general  ability  of  the  parish,  but 
if  it  is  productive  (although  not  profitable)  there  is  nothing  in  the 
Act  which  requires  the  overseers  to  follow  the  produce  in  its  sub- 
sequent application.  The  receipt  of  it  constitutes  the  visible 
ability  of  the  occupier.  As  was  said,  by  Lord  Tenterden,  in 
Rex  v.  The  Inhabitants  of  St.  Giles's,  York,  3  B.  &  Ad.  579,  "  If 
any  profit  be  made,  the  application  of  it  when  made  is  immaterial 
as  to  the  question  of  rateability.  *  This  seems  to  be  the  true 
distinction  which  ought  to  have  guided  the  decisions,  and  not 
that  between  private  benefit  and  public  purposes,  from  the  adop- 
tion of  which  all  the  contrariety  in  the  cases  on  the  subject  of 
beneficial  occupation  has  arisen. 

It  is  to  be  observed,  that  the  term  "  beneficial  occupation  "  is 
nowhere  to  be  found  in  the  Act  of  Elizabeth,  and  it  must  have 
been  used  in  the  different  cases  as  synonymous  with  "  ability. " 
In  this  sense  the  decisions  with  regard  to  St  Luke's  and  St 
Bartholomew's  Hospitals,  and  to  chapels  and  rectory-houses  where 
no  pew-rents  are  received,  are  perfectly  intelligible.  In  none  of 
them  could  any  person  in  the  character  of  occupier  be  said  to 
derive  any  benefit  from  the  occupation.  But  that  the  absence  of 
private  benefit  is  no  ground  of  exemption  appears  from  the  cases 
in  which  trustees  of  chapels  who  received  profit  from  letting  the 
pews,  although  they  applied  it  entirely  to  the  purposes  of  the 
chapel,  were  held  rateable;  and  in  the  recent  case  of  Beg.  v. 
Sterry,  the  trustees  of  a  school,  purchased  from  funds  raised  by 
charitable  subscriptions  and  bequests,  were  held  rateable  in  re- 
spect of  the  school,  because  no  child  was  admitted  to  the  school 
without  an  annual  payment  of  £12,  although  the  average  annual 
expense  with  respect  to  each  child  was  £20. 

The  Salter's  Load  Sluice  Case  gave  the  key-note  to  all  the  sub- 
sequent decisions,  which  held  that  the  primd  facie  liability  of  an 
occupier  no  longer  existed  when  it  was  shown  that  the  profits 
connected  with  his  occupation  were  applicable  to  public  purposes. 
Lord  Kenyon,  in  founding  his  judgment  upon  Bex  v.  St.  Luke's 
Hospital,  must  have  intended  to  decide  that  in  the  case  before  him 
there  was  no  beneficial  occupier,  although  he  did  not  advert  to 
the  distinction  that  in  the  case  of  St.  Luke's  there  was  nothing 
received  by  any  one  by  reason  of  the  occupation,  while  the  Com- 
missioners of  the  Salter's  Load  Sluice  were  empowered  to  take 
tolls  for  the  navigation  which  was  vested  in  them. 
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The  exemption  of  an  occupier,  whose  occupation  is  applicable 
to  public  purposes,  was  thus  almost  incidentally  introduced ;  and, 
having  been  so,  it  was  accepted,  without  much  consideration,  in 
the  subsequent  cases.  At  last,  some  decisions  having  taken  place 
which  were  hard  to  be  reconciled  with  each  other,  it  became  nec- 
essary to  define  with  some  precision  the  true  principles  which 
ought  to  govern  cases  of  this  description.  The  distinction  was 
then  proposed  between  general  and  local  public  purposes.  The 
difficulty,  not  to  say  the  impossibility,  of  reconciling  the  cases 
by  a  distinction  of  this  sort,  has  been  already  shown.  If,  as 
before  observed,  the  ability  of  the  occupier  means  the  personal 
benefit  derived  from  his  occupation,  it  is  as  much  excluded  where 
the  profits  of  his  occupation  are  applicable  to  limited  public  pur- 
poses as  where  they  are  to  be  applied  to  the  benefit  of  the  public 
at  large. 

I  am  of  opinion  that,  under  the  words  of  the  43  Eliz.  a  2, 
every  occupier  of  a  tenement  yielding  profit  is  within  the  rating 
clause  of  the  statute,  although  the  tenement  be  a  public  work  for 
the  general  good  of  the  realm,  and  the  profit  be  directed  to  be 
applied  exclusively  to  its  maintenance. 

Having  thus  expressed  my  opinion  that  the  Mersey  Docks  and 
Harbour  Board  are  liable  to  be  rated  for  the  Liverpool  as  well  as 
for  the  Birkenhead  Docks,  it  is  unnecessary  to  consider  the  effect 
of  the  different  Acts  of  Parliament,  by  which  the  trustees  were 
expressly  made  liable  to  parochial  rates  "  in  respect  of  ware- 
[*  31]  houses  to  be  built  *  in  like  manner  as  the  same  are  or  would 
be  payable  in  respect  of  warehouses  the  occupancy  of  which 
is  beneficial. "  The  provisions  of  these  Acts  certainly  appear  to 
indicate  the  opinion  of  the  Legislature  that  without  them  the 
warehouses  would  have  been  exempt  from  liability  to  poor-rate  as 
part  of  the  docks  enjoying  that  exemption.  But  if  this  liability 
existed  before,  the  Acts  cannot  have  the  effect  of  taking  it  away 
(not  by  express  enactment,  but)  by  mere  implication. 

It  is  quite  true,  as  Mr.  Justice  Byles  has  said,  that  the  Act  of 
the  20  &  21  Vict.  c.  clxii. ,  having  consolidated  the  docks  at 
Liverpool  and  Birkenhead  into  one  estate,  and  vested  the  control 
of  them  in  one  public  trust,  it  would  be  singular  if  one  portion  of 
the  property  should  be  rateable  and  one  not  rateable  under  pre- 
cisely similar  circumstances.  This  undoubtedly  would  be  the 
result  if  the  decisions  of  the  two  cases  appealed  against  were  to 
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stand ;  and  the  remark  exhibits  in  a  striking  manner  the  impos- 
sibility of  reconciling  the  decisions  which,  on  the  one  hand,  have 
exempted  the  Liverpool  Docks  from  liability  to  poor-rate,  and  on 
the  other  have  rendered  the  Birkenhead  Docks  liable  to  it. 

By  reversing  the  judgment  in  the  case  of  the  Liverpool  Docks, 
and  by  affirming  the  judgment  in  that  of  the  Birkenhead  Docks, 
the  decisions  will  at  last  be  brought  into  uniformity,  and  the 
statute  43  Eliz.  c.  2  will,  in  my  opinion,  receive  its  proper  con- 
struction, and  have  its  consistent  effect  and  operation. 

Lord  KiNGSDOWN :  — 

My  Lords,  I  concur  with  my  noble  and  learned  friends  in  the 
opinions  they  have  expressed. 

The  order  of  the  Court  of  Exchequer  reversed  in  the  case  of 
Jones  V.  The  Mersey  Docks  and  Harbour  Board,  and 
affirmed  in  the  case  of  The  Mersey  Docks  and  Harbour 
Board  v,  Cameron. 

Clyde  ITavigation  TruBtees  v.  Adamson  and  othen. 

2  PatersoD  (Sc.  App.)  1351-1353  (8.  c.  4  MacqueeD,93l ;  3  Macph.  100). 

[Reprinted  here  by  permission  of  Messrs.  Wm.  Green  &  Sons,  proprietors  of  the  copy- 
rights.] 

Poor-Rate, — Exemption   of  Public    Buildings. — Harbour    Works, —  [1351] 

Crown  Buildings. 

Lands  and  buildings  are  not  exempt  from  assessment  to  the  poor-rate 
merely  on  the  ground  that  they  are  used  solely  for  public  purposes,  and  that 
the  trustees  derive  no  personal  benefit  from  them.  The  sole  ground  of  ex- 
emption is,  that  the  lands  or  buildings  are  used  by  the  Crown,  or  the  immedi- 
ate servants  of  the  Crown,  or  for  purposes  connected  with  the  government  of 
the  country.  Therefore  the  Clyde  Navigation  Trustees  are  assessable  in  respect 
of  their  occupation  and  ownership  of  their  docks  and  buildings. 

The  defenders,  the  Clyde  Navigation  Trustees,  appealed  against 
certain  interlocutors,  and  in  their  printed  case  contended,  that 
the  interlocutors  appealed  against,  in  so  far  as  submitted  to 
review,  ought  to  be  reversed,  for  the  following  among  other  rea- 
sons :  —  1.  Because  the  appellants  are  not  trustees  or  commis- 
sioners in  the  actual  receipt  of  the  rents  and  profits  of  the  Clyde 
Trust  estate,  and  are  therefore  not  liable  to  be  assessed  for  poor- 
rates  under  the  Poor  Law  Amendment  Act.  2.  Because  trustees 
are  liable  to  be  assessed  only  where  the  beneficial  enjoy ers  of  the 
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property  would  be  themselves  assessable  if  in  actual  possession, 
and  the  appellants  are  trustees  for  the  public  at  large,  who  are 
not  by  law  assessable  under  any  circumstancea  3.  Because,  if 
the  public  at  large  are  liable  to  be  assessed,  the  proposed  mode  of 
ascertaining  the  rateable  value  is  erroneously  based  upon  the 
sums  raised  to  defray  the  outgoings,  instead  of  upon  the  benefit 
derived  from  the  property.  4.  Because,  if  the  appellants  are 
liable  to  be  assessed  as  trustees  in  respect  of  the  statutory  tolls 
taken  by  them  from  the  shipping  using  the  port  of  Glasgow,  their 
interest  therein  is  not,  and  never  can  be,  of  any  rateable  value, 
inasmuch  as  the  working  expenses  and  other  statutory  charges 
upon  the  tolls  must  necessarily  always  be  equal  to  the  amount 
received,  and  it  is  impossible  that  the  appellants  can  under  any 
circumstances,  have  a  balance  beyond  these  outgoings.  5.  Be- 
cause, if  the  amount  received  from  the  tolls  is  to  be  deemed  the 
gross  rateable  value,  the  net  rateable  value  will  be  the  diflference 
between  that  sum  and  the  working  expenses  and  the  other  statu- 
tory charges,  which  will  leave  no  balance  to  rate.  6.  Because  by 
the  proposed  mode  of  assessment  a  part  of  the  statutory  tolls 
would  be  included,  although  such  tolls  are  payable  in  respect  of 
vessels  simply  entering  the  port  of  Glasgow,  whether  the  lands 
and  heritages  in  the  city  parish  be  used  or  not  used.  7.  Because 
in  no  view  are  the  appellants  liable  to  be  assessed  in  respect  of 
the  Court  rooms,  police  office,  and  watch  houses  in  Bobertson 
Street,  belonging  to  the  trust 

The    Lord   Advocate   (Moncrieii)   and    Sir  F.    Kelly   for   the 
appellants. 

Bolt,  Q.  C,  and  W.  M.  Thomson,  for  the  respondents. 

[After  the  appellants'  argument  had  been  heard,  the 
[♦1352]  further  hearing  was  stopped,  on  the  *  ground,  that  two 
English  cases,  Jones  v.  Mersey  Docks  and  Harbour  Board 
and  Cameron  v.  Mersey  Board  (p.  377,  ante),  were  then  pending, 
which  involved  the  same  facts.  Precisely  the  same  authorities 
were  referred  to  in  those  cases.  Soon  afterwards  judgment  was 
given  in  Jones  v.  Mersey  Docks  and  Harbour  Board,  and  on  the 
same  day,  the  following  judgment  was  pronounced  in  the  present 
case.  ] 

Lord  Chancellor  Westbury  :  — 

My  Lords,  in  this  appeal  the  action  was  originally  brought  in 
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the  Court  of  Session  by  Mr.  Adamson,  in  his  character  of  in- 
spector of  the  poor  of  the  parish  of  Glasgow,  against  the  Trustees 
of  the  Clyde  Navigation,  and  the  issue  raised  in  this  action  is  not 
at  all  distinguishable  from  the  two  cases  upon  which  your  Lord- 
ships have  just  pronounced  an  opinion,  namely,  Jones  v.  Mersey 
Harbour  Board,  The  principles  which  are  applicable  to  the  deci- 
sion of  the  case,  and  which  are  embodied  in  the  statute  which  is 
now  the  General  Poor  Law  Act  of  Scotland,  namely,  the  8  &  9 
Vict  a  83,  passed  in  1845,  are  precisely  the  same  as  the  prin- 
ciples which  are  applicable  to  the  interpretation  of  the  law  of 
England  upon  which  your  Lordships  have  just  expressed  your 
opinion. 

By  the  34th  section  of  that  Act  of  1845  it  was  enacted,  that 
where  an  assessment  was  to  be  imposed,  the  parochial  board  may 
resolve,  that  one  half  of  such  assessment  shall  be  imposed  upon 
the  owners  and  the  other  half  upon  the  tenants  or  occupiers  of  all 
the  lands  and  heritages  within  the  parish  or  combination  rate- 
ably,  according  to  the  annual  value  of  such  lands  and  heritages. 

The  appellants  in  the  present  case,  the  Trustees  of  the  Clyde 
Navigation,  are,  on  behalf  of  the  subscribers*  or  shareholders  in 
that  undertaking,  the  owners  and  occupiers  of  very  large  dockg 
and  other  public  works  which  have  been  erected  by  them  on  the 
river  Clyde,  for  the  purpose  of  improving  the  navigation.  And 
the  question  which  was  raised  by  them  in  answer  to  the  demand 
that  they  should  be  rated  to  the  poor  was  precisely  the  same  as  the 
question  raised  by  the  Mersey  Docks  and  Harbour  Trustees  —  the 
plea  in  law  for  the  defenders,  the  Clyde  Trustees,  being  thus 
expressed :  "  Any  property  vested  in  the  defenders  having  been 
vested  in  them  as  trustees  for  public  purposes,  and  the  revenues 
derived  therefrom,  and  from  the  trust  under  their  management 
having  been  all  appropriated  by  statute  to  specific  public  pur- 
poses, "  and  so  on.  These  grounds  of  defence  are,  I  take  it,  iden- 
tical with  the  defences  raised  by  the  Mersey  Docks  and  Harbour 
Board. 

Now,  the  local  legislation  applicable  to  the  docks  and  harbour 
held  by  the  Clyde  Trustees  appears  to  have  had  this  for  its  object, 
that  the  property  alleged  by  the  appellants  to  be  appropriated 
exclusively  to  public  purposes,  is  appropriated  only  in  this  sense, 
namely,  that  the  revenues  which  the  trustees  are  authorised  to 
raise  by  the  tolls  and  imposts  upon  shipping  using  the  harbour 
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and  the  docks  are  dedicated  by  the  Act  to  the  purposes  of  main- 
taining and  improving  the  harbour  and  navigation  of  the  river 
Clyde,  and  for  paying  the  debt  contracted  in  the  formation  of  the 
works.  And  any  surplus  is  directed  by  the  Act  to  be  applied  in 
making  additional  improvements.  Now,  beyond  the  money  re- 
quired for  the  purpose  of  maintaining  these  docks  and  this  har- 
bour, there  is  a  very  large  revenue  out  of  which  the  subscribers 
or  shareholders  receive  the  interest  upon  the  money  which  they 
advance  for  the  construction  of  these  docks,  and  there  is  still  a 
surplus  which  is  applicable  to  the  purpose  of  making  additional 
improvements  by  way  of  the  extension  of  the  docks,  and,  if  neces- 
sary, of  the  harbour. 

The  question,  therefore,  recurs  in  this  case,  which  is  to  be 
decided  only  upon  the  same  principle  as  those  which  were  dis- 
cussed in  the  two  cases  last  decided,  namely:  Are  these  public 
purposes  in  the  sense  of  being  Government  public  purposes  — 
pui-poses  connected  with  the  use  of  the  Crown  so  as  to  warrant  the 
exemption  of  the  trustees,  as  the  occupiers  of  this  property,  from 
a  liability  to  be  rated  to  the  relief  of  the  poor?  I  apprehend, 
that  this  case  is  not  distinguishable,  either  in  principle  or  in  its 
details,  from  the  cases  which  have  just  been  decided,  and  that 
your  Lordships  will  adhere  to  the  same  ratio  decidendi,  and  will 
hold,  that  the  purposes  to  which  the  revenues  of  the  Clyde  navi- 
gation are  applied  are  undistinguishable  from  those  in  the  Mersey 
Docks*  Case;  and  that  consequently  there  is  no  ground  for  the 
exemption  of  the  trustees. 

The  interlocutor  of  the  Court  below  is  not  confined  merely  to 
that  point ;  but  that  is  the  only  point  which  has  been  made  tlie 
subject  of  appeal.  I  think,  therefore,  that  your  Lordships  will 
concur  with  me  in  the  conclusion,  that  it  will  be  right  to  affirm 
the  order  of  the  Court  below  so  far  as  it  is  now  appealed  from ; 
and,  consequently,  to  dismiss  this  appeal,  and,  as  a  necessary 
consequence,  to  dismiss  it  with  costs. 

Lord  Cranworth  :  — 

My  Lords,  the  question  here  is  substantially  the  same  as  that 
in  Jones  v.  Mersey  Dock  and  Harbour  Board,  though  it  arises 
under  a  different  Act  of  Parliament 

By  the  Scotch  Poor  Law  Act,  8  &  9  Vict  c.  83,  the  parochial 
board  in  every  parish  may  resolve  to  raise  the  necessary  funds  by 
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assessment  in  any  one  of  three  different  modes.  The  first  mode 
is  by  assessment  of  one  half  on  the  owners  and  the  other  half  on 
the  occupiers,  of  all  lands  and  heritages  within  the  parish.  This 
was  the  mode  of  assessment  adopted  by  the  parochial  board  of  the 
city  parish  of  Glasgow ;  and  the  rates  now  in  question  were  im- 
posed by  that  board  on  the  appellants  as  owners  and  occupiers  of  the 
quays,  wharf,  and  docks  of  the  river  Clyde  at  Glasgow. 

•That,  under  the  local  Act,  regulating  the  port  and  [*1353]^ 
harbour  of  Glasgow,  these  appellants  are  owners  and 
occupiers  of  the  property  in  respect  of  which  they  are  rated,  can- 
not be  disputed ;  but  they  contend,  that  they  are  not  such  owners 
and  occupiers  as  were  contemplated  by  the  Poor  Law  Act,  for  that 
their  ownership  and  occupation  are  not  beneficial  to  themselves ; 
that  they  are  merely  owners  and  occupiers  for  the  benefit  of  the 
public. 

This  is  the  very  question  which  the  House  decided  in  the  last 
case.  The  principle  is  the  same.  The  Scotch  Act  does  not,  any 
more  than  the  English  Act,  make  an  exemption  in  favour  of  those 
who  occupy  only  for  the  benefit  of  the  public.  And  on  the  same 
grounds  on  which  trustees  or  commissioners  of  public  docks  and 
harbours  are  made  liable  in  England  they  must  be  made  liable 
in  Scotland.  I  am  therefore  of  opinion,  that  this  appeal  is  un- 
founded, and  ought  to  be  dismissed. 

Lord  KiNGSDOWN :  — 

My  Lords,  I  was  not  present  at  the  hearing  of  the  English 
cases,  and  I  have  only  to  express  my  entire  concurrence  in  the 
principles  which  have  been  laid  down  in  the  judgment  in  this 
case.  Interlocutors  affirmed  with  costs, 

ENGLISH  NOTES. 

The  decisions  in  the  principal  cases  put  an  end  to  the  view,  which 
had  previously  to  some  extent  prevailed,  that  property  occupied  for 
public  purposes  whs  on  that  account  not  rateable. 

Since  those  cases,  accordingly,  the  questions  that  have  arisen  with 
reference  to  the  rating  of  property  held  or  used  for  the  public  benefit, 
have  generally  been  either  as  to  the  method  of  assessing  the  value  of 
the  property,  or  as  to  the  extent  of  the  exemption  of  property  occu- 
pied for  Crown  purposes  discussed  by  Blackburn,  J.,  in  the  first  of 
the  principal  cases  at  pp.  394,  395,  ante. 

There  have,  however,  been  a  few  cases  in  which  it  has  been  attempted 
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and  the  docks  are  dedicated  by  the  Act  to  the  purposes  of  main- 
taining and  improving  the  harbour  and  navigation  of  the  river 
Clyde,  and  for  paying  the  debt  contracted  in  the  formation  of  the 
works.  And  any  surplus  is  directed  by  the  Act  to  be  applied  in 
making  additional  improvements.  Now,  beyond  the  money  re- 
quired for  the  purpose  of  maintaining  these  docks  and  this  har- 
bour, there  is  a  very  large  revenue  out  of  which  the  subscribers 
or  shareholders  receive  the  interest  upon  the  money  which  they 
advance  for  the  construction  of  these  docks,  and  there  is  still  a 
surplus  which  is  applicable  to  the  purpose  of  making  additional 
improvements  by  way  of  the  extension  of  the  docks,  and,  if  neces- 
sary, of  the  harbour. 

The  question,  therefore,  recurs  in  this  case,  which  is  to  be 
decided  only  upon  the  same  principle  as  those  which  were  dis- 
cussed in  the  two  cases  last  decided,  namely:  Are  these  public 
purposes  in  the  sense  of  being  Government  public  purposes  — 
pui-poses  connected  with  the  use  of  the  Crown  so  as  to  warrant  the 
exemption  of  the  trustees,  as  the  occupiers  of  this  property,  from 
a  liability  to  be  rated  to  the  relief  of  the  poor?  I  apprehend, 
that  this  case  is  not  distinguishable,  either  in  principle  or  in  its 
details,  from  the  cases  which  have  just  been  decided,  and  that 
your  Lordships  will  adhere  to  the  same  ratio  decidendi,  and  will 
hold,  that  the  purposes  to  which  the  revenues  of  the  Clyde  navi- 
gation are  applied  are  undistinguishable  from  those  in  the  Mersey 
Docks*  Case;  and  that  consequently  there  is  no  ground  for  the 
exemption  of  the  trustees. 

The  interlocutor  of  the  Court  below  is  not  confined  merely  to 
that  point ;  but  that  is  the  only  point  which  has  been  made  the 
subject  of  appeal.  I  think,  therefore,  that  your  Lordships  will 
concur  with  me  in  the  conclusion,  that  it  will  be  right  to  affirm 
the  order  of  the  Court  below  so  far  as  it  is  now  appealed  from ; 
and,  consequently,  to  dismiss  this  appeal,  and,  as  a  necessary 
consequence,  to  dismiss  it  with  costs. 

Lord  Cranworth  :  — 

My  Lords,  the  question  here  is  substantially  the  same  as  that 
in  Jones  v.  Mersey  Dock  and  Harbour  Board,  though  it  arises 
under  a  different  Act  of  Parliament. 

By  the  Scotch  Poor  Law  Act,  8  &  9  Vict  c,  83,  the  parochial 
board  in  every  parish  may  resolve  to  raise  the  necessary  funds  by 
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assessment  in  any  one  of  three  different  modes.  The  first  mode 
is  by  assessment  of  one  half  on  the  owners  and  the  other  half  on 
the  occupiers,  of  all  lands  and  heritages  within  the  parish.  This 
was  the  mode  of  assessment  adopted  by  the  parochial  board  of  the 
city  parish  of  Glasgow ;  and  the  rates  now  in  question  were  im- 
posed by  that  board  on  the  appellants  as  owners  and  occupiers  of  the 
quays,  wharf,  and  docks  of  the  river  Clyde  at  Glasgow. 

•That,  under  the  local  Act,  regulating  the  port  and  [*1353]^ 
harbour  of  Glasgow,  these  appellants  are  owners  and 
occupiers  of  the  property  in  respect  of  which  they  are  rated,  can- 
not be  disputed ;  but  they  contend,  that  they  are  not  such  owners 
and  occupiers  as  were  contemplated  by  the  Poor  Law  Act,  for  that 
their  ownership  and  occupation  are  not  beneficial  to  themselves ; 
that  they  are  merely  owners  and  occupiers  for  the  benefit  of  the 
public. 

This  is  the  very  question  which  the  House  decided  in  the  last 
casa  The  principle  is  the  same.  The  Scotch  Act  does  not,  any 
more  than  the  English  Act,  make  an  exemption  in  favour  of  those 
who  occupy  only  for  the  benefit  of  the  public.  And  on  the  same 
grounds  on  which  trustees  or  commissioners  of  public  docks  and 
harbours  are  made  liable  in  England  they  must  be  made  liable 
in  Scotland.  I  am  therefore  of  opinion,  that  this  appeal  is  un- 
founded, and  ought  to  be  dismissed. 

Lord  KiNGSDOWN :  — 

My  Lords,  I  was  not  present  at  the  hearing  of  the  English 
cases,  and  I  have  only  to  express  my  entire  concurrence  in  the 
principles  which  have  been  laid  down  in  the  judgment  in  this 
case.  Interlocutors  affirmed  with  costs. 

ENGLISH  NOTES. 

The  decisions  in  the  principal  cases  put  an  end  to  the  view,  which 
had  previously  to  some  extent  prevailed,  that  property  occupied  for 
public  purposes  was  on  that  account  not  rateable. 

Since  those  cases,  accordingly,  the  questions  that  have  arisen  with 
reference  to  the  rating  of  property  held  or  used  for  the  public  benefit, 
have  generally  been  either  as  to  the  method  of  assessing  the  value  of 
the  property,  or  as  to  the  extent  of  the  exemption  of  property  occu- 
pied for  Crown  purposes  discussed  by  Blackburn,  J.,  in  the  first  of 
the  principal  cases  at  pp.  394,  395,  ante. 

There  have,  however,  been  a  few  cases  in  which  it  has  been  attempted 
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unsuccessfully  to  narrow  the  effect  of  the  decisions  in  the  principal 
cases,  and  which  should  be  briefly  mentioned. 

In  Leith  Harbour  Commissioners  v.  Inspector  of  Poor  (1866),  L.  K. 
1  H.  L.  Sc.  17,  the  facts  were  substantially  undistinguishable  from 
those  in  the  principal  cases,  and  those  cases  were  followed. 

In  Greig  v.  Edinburgh  University  (1868),  L.  R.  1  H.  L.  Sc.  348,  it 
was  sought  to  claim  exemption  from  rateability  for  the  buildings  of  the 
Edinburgh  University,  on  the  ground  that  those  buildings  **  being 
national  or  public  property,  or  dedicated  to  national  or  public  purposes 
.  .  .  were  not  subject  to  assessment  for  poor-rates."  It  was,  however, 
held  that  the  buildings  were  not  exempt;  and  Lord  Cairns,  L.  C,  said, 
referring  to  the  principal  cases:  **The  general  principle,  as  I  under- 
stand it,  approved  of  by  your  Lordships  in  these  cases  is  this,  that  the 
Crown  not  being  named  in  the  English  or  Scotch  statutes  on  the  sub- 
ject of  assessment,  and  not  being  bound  by  statute  when  not  expressly 
named,  any  property  which  is  in  the  occupation  of  the  Crown,  or  of 
persons  using  it  exclusively  for  the  service  of  the  Crown,  is  not  rate- 
able to  the  relief  of  the  poor,"  and  he  went  on  to  show  that  the  Uni- 
versity buildings  did  not  come  within  the  exemption  in  favour  of 
property  occupied  for  Crown  purposes. 

In  London  Coi-poration  v.  Stratton  (1875),  L.  R.  7  H.  L.  477,  45 
L.  J.  M.  C.  23,  23  W.  R.  882,  it  was  held,  on  the  authority  of  the 
first  of  the  principal  cases,  and  of  Greig  v.  Edinburgh  University^  that 
the  trustees  of  a  hospital  founded  by  royal  charter  were  rateable  in 
respect  of  the  hospital.  This  decision  shows  that  the  principal  cases 
must  be  understood  as  overruling  not  only  such  cases  9^  Rex  v.  Inhaln- 
tants  of  Liverpool  (1827),  7  Barn.  &  Cress.  61,  but  also  such  cases  as 
Rex  V.  St  Luke^s  Hospital  (1760),  2  Burr.  1053,  referred  to  by  Black- 
burn, J.,  in  the  first  of  the  principal  cases  at  p.  395,  ante. 

The  most  important  case  as  to  the  valuation  of  property  held  for 
public  objects  which  has  been  decided  since  the  principal  cases  is 
probably  London  County  Council  v.  Erith  Overseers  (1893),  No.  9, 
p.  579, post f  in  the  notes  to  which  some  of  the  questions  as  to  the  valua- 
tion of  such  property  are  discussed. 

The  remainder  of  the  present  note  may  be  conveniently  confined  to 
observations  on  the  exemption  of  property  occupied  by  the  Crown  or 
for  Crown  purposes. 

So  far  as  that  exemption  applies  to  property  occupied  by  the  Crown 
directly,  such  as  a  royal  palace  occupied  by  the  Queen,  or  indirectly, 
though  the  servants  of  the  Crown,  such  as  some  at  least  of  the  property 
occupied  by  Government  Departments,  the  exemption  follows  obviously 
from  the  rule  that  the  Crown  is  not  bound  by  statute  unless  named. 
As  is  pointed  out  by  Blackburn,  J.,  however,  in  the  first  of  the  princi- 
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pal  cases  at  pp.  394,  395,  ante,  the  exemption  has  beeu  extended  to  prop- 
erty which,  though  not  in  any  ordinary  sense  occupied  by  the  Crown,  is 
occupied  for  what  may  be  regarded  as  the  purposes  of  the  Crown,  such 
as  the  administration  of  justice  and  the  policing  of  the  country. 

The  passage  in  the  judgment  of  Blackburn,  J.,  in  the  first  principal 
case  on  this  point,  which  was  there  an  obiter  dictum,  was  approved 
and  applied  by  the  House  of  Lords  in  Coomber  v.  Justices  of  Berks  (H. 
L.  1883),  9  App.  Cas.  61,  53  L.  J.  Q.  B.  239,  50  L.  T.  405,  32  W.  R. 
525,  48  J.  P.  421,  where  it  was  held  that  a  police  station  provided  by 
a  county  authority  was  not  assessable  to  income  tax. 

The  rule,  therefore,  that  property  occupied  for  Crown  purposes,  as 
well  as  property  occupied  in  the  strict  sense  by  the  Crown,  is  exempt 
from  rates  is  completely  established.  The  decisions  since  the  princi- 
pal cases  have,  however,  tended  rather  to  limit  than  to  extend  the  scope 
of  the  exemption.  Thus  it  has  been  held  that  the  exemption  does  not 
extend  to  certified  industrial  schools  (see  Heff.  v.  Overseers  of  West 
Derby  (1875),  L.  R.  10  Q.  B.  283,  44  L.  J.  M.  C.  98,  32  L.  T.  400) ; 
nor  to  certified  reformatories  carried  on  by  private  individuals  (see 
Tunnicliff^  v.  Overseers  of  Birkdale  (C.  A.  1888),  20  Q.  B.  D.  450,  59 
L.  T.  190,  36  W.  R.  360,  where  Sheppard  v.  Overseers  of  Bradford 
(1864),  16  C.  B.  (N.  S.)  369,  33  L.  J.  M.  C.  182,  10  Jur.  (N.  S.)  799, 
10  L.  T,  421,  12  W.  R,  867,  in  which  such  a  school  had  been  held  to 
be  exempt,  was  considered  to  be  inconsistent  with  the  principal  cases 
and  was  overruled)  ;  nor  even  to  an  industrial  school  maintained  by 
a  county  council  acting  as  police  authority  (see  Durham  County  Couiv- 
cU  V.  Chester  le  Street  Union  1891,  1  Q.  B.  330,  60  L.  J.  M.  C.  9,  63 
L.  T.  461,  39  W.  R.  188,  54  J.  P.  769). 

On  the  other  hand,  in  Pearson  v.  Holbom  Union,  1893,  1  Q.  B.  389, 
62  L.  J.  M.  C.  77,  68  L.  T.  351,  57  J.  P.  169,  it  was  held  that  the 
premises  of  a  volunteer  corps  came  within  the  exemption.  This  case, 
it  may  be  mentioned,  was  distinguished  in  Westminster  Vestry  v. 
Hoskins,  1899,  2  Q.  B.  474,  68  L.  J.  Q.  B.  840,  81  L.  T.  390,  47 
W.  R.  649,  63  J.  P.  725,  where  it  was  held  that  the  premises  of  a 
volunteer  corps  were  not  occupied  and  used  by  the  Crown  in  such  a 
sense  as  to  render  them  exempt  from  the  sanitary  provisions  of  the 
Metropolis  Management  Acts. 

In  several  cases  "  county  buildings  ''  have  been  held  to  come  within 
the  exemption  as  being  occupied  for  the  purposes  of  justice  and  of 
police.  Lately,  however,  it  has  been  held  that  where,  as  is  usually  the 
case,  the  building  is  used  for  the  purposes  of  local  administrative  busi- 
ness, as  well  as  for  the  purposes  of  justice  or  of  police,  the  exemption 
does  not  extend  to  portions  of  the  building  used  for  the  former  purposes, 
even  though  these  portions  are  also  used  for  the  latter  purposes,  but 
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is  confined  to  the  portions  of  the  building  used  for  the  latter  purposes 
only:  see  Middlesex  County  Council  v,  St.  George  Hanover  Square 
Union,  (C.  A.),  1897,  1  Q.  B.  64,  66  L.  J.  Q.  B.  101,  75  L.  T.  464,  45 
W.  R.  215,  61  J.  P.  38;  Worcestershire  County  Council  v.  Worcester 
Union  (C.  A.),  1897,  1  Q.  B.  480,  66  L.  J.  Q.  B.  323,  76  L.  T.  138, 
45  W.  R.  309,  61  J.  P.  244.  In  the  second  of  these  cases,  where  it 
was  laid  down,  on  the  authority  of  Greig  v.  Edinburgh  University 
{ante^  p.  442),  that  the  exemption  is  confined  to  premises  used  for 
Crown  purposes  exclusively,  the  rate  on  the  portions  of  the  building 
used  partly  for  Crown  purposes,  and  partly  for  other  purposes,  was  based 
not  on  the  full  value  of  those  portions  of  the  building,  but  on  an  appor- 
tioned part  of  that  value  proportionate  to  the  use  made  of  them  for 
purposes  other  than  Crown  purposes.  The  question  whether  this 
method  of  assessment  was  right  was  not  before  the  Court,  but  Lord 
EsHER  strongly  hinted  that  in  his  opinion  the  portions  of  the  building 
in  question  should  have  been  rated  on  the  full  value.  If  this  is  so,  it 
would  seem  that  in  speaking  of  use  for  Crown  purposes  "  exclusively," 
as  a  condition  of  the  exemption,  the  Court  can  hardly  have  used  that 
term  very  strictly.  It  is  difficult  to  suppose  that  a  mere  trivial  and 
occasional  user  for  other  purposes,  of  premises  which  are  substantially 
nsed  for  Crown  purposes  only,  would  render  the  premises  rateable  on 
their  full  value. 

A  number  of  cases  have  been  decided  as  to  the  rateability  of  what 
may  be  called  official  residences  connected  with  property  falling  within 
the  exemption  in  favour  of  property  occupied  for  Crown  purposes.  In 
Martin  v.  West  Derby  Union  (C.  A.  1883),  11  Q.  B.  D.  145,  52  L.  J. 
M.  C.  66,  31  W.  R.  489,  47  J.  P.  500,  Lord  Colbbtooe,  Ch.  J.,  said 
that  the  guiding  line  in  such  cases  had  been  drawn  in  Gambier  v. 
Overseers  of  Lydford  (1854),  3  El  &  Bl.  346,  23  L.  J.  M.  C.  69,  18 
Jur.  352,  2  C.  L.  R,  951,  a  case  relating  to  the  residences  of  the 
officers  of  a  prison,  "  That  case  "  he  said,  **  has  decided  that  where  there 
are  public  buildings,  like  a  prison,  station-house,  or  buildings  of  that 
description,  all  occupied  together,  not  by  any  individual  personally, 
but  by  some  public  bi>dy,  as  representing  the  Crown,  who  hold  the 
whole  as  the  Cn>wn's  building,  or  for  the  purposes  of  the  government 
of  the  country,  the  Court  will  not  look  at  whether  this  or  that  particular 
set  of  rooms  is  or  is  not  occupied  so  as  to  give  a  benefit  to  the  persons 
who  occupy,  but  if  such  room  or  rooms  form  an  integral  part  of  a 
whole  which  in  itself  is  not  rateable,  the  persons  who  so  occupy  are  not 
rateable.  The  Court,  however,  decided  that  where  there  were  separate 
and  distinct  houses  outside  the  prison  wall,  and  so  apart  from  the  gen- 
eral  whole,  the  persons  who  occupied  them,  although  they  did  so  in 
and  aKnit  the  business  of,  and  as  officers  connected  with,  the  great 
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whole,  were  rateable  in  respect  of  such  occupation.''  Applying  this 
rule,  the  Court,  in  Martin  v.  We^t  Derby  Union,  held  that  the  residence 
of  a  superintendent  of  police  provided  for  him  by  the  county  authorities, 
and  some  little  distance  from  the  police  station,  was  rateable.  The 
rule  thus  laid  down  has  been  applied  in  Showers  v.  Chelmsford  Union 
(C.  A.),  1891, 1  Q.  B.  339,  60  L.  J.  M.  C.  55,  64  L.  T.  755,  39  W.  R. 
231,  where  it  was  held  that  a  block  of  buildings  occupied  as  residences 
by  members  of  a  police  force,  but  containing  no  offices  or  cells,  was  rate- 
able, in  Leicester  County  Council  v.  Leicester  Union  (1898),  78  L.  T. 
463,  46  W.  R.  585,  and  in  Cross  v.  West  Derby  Union  (1899),  81  L.  T. 
645,  64  J.  P.  182.  See  also  in  addition  the  cases  above  mentioned,  and 
those  there  cited,  Heg,  v.  Bridgehouse  (1869),  20  L.  T.  658}  Macharg 
V.  Stoke^upon-Trent  Uni^n  (1884),  48  J.  P.  775. 

Even  in  cases  where  the  residence  of  an  official  falls,  prima  facie^ 
within  the  exemption,  it  has  been  held  that  if  the  residence  is  more 
commodious  than  is  reasonably  necessary  for  him  and  his  family,  hav- 
ing regard  to  his  station  in  life,  he  is  rateable  in  respect  of  the  excess^ 
of  accommodation.  See  Reg.  v.  StewaH  (1857),  8  El.  &  Bl.  360,  27*^ 
L.  J.  M..  C.  81,  4  Jur.  (N.  S.)  187,  6  W.  R.  35,  and  the  cases  there 
cited;  cf,  also  Congreve  v.  Upton  Overseers  (1864),  4  B.  &  S.  857,  33 
L.  J.M.  C.  83, 10  Jur.  (N.  S.)  538,  9  L.  T.  684,  12  W.  R.  403. 

It  is,  it  should  be  mentioned,  the  practice  of  the  Treasury  to  make 
contributions  in  aid  of  local  rates  in  respect  of  Government  property 
which  is  exempt  from  rateability  as  being  in  the  occupation  of  the 
Crown.  No  such  contributions  are  however  paid  in  respect  of  the 
property  of  local  authorities  exempt  as  being  used  for  Crown  purposes. 
It  should  also  be  added  that  some  statutes  authorising  the  acquisition  of 
land  for  Government  purposes  provide  for  its  continuing  to  be  rateable 
(see  e.  g.  31  &  32  Vict.  c.  110,  s.  22),  though  in^  some  cases  statutes 
of  the  kind  appear  to  leave  the  rating  authorities  without  a  making 
if  the  rates  are  not  paid:  see  Iteg,  v.  Postmaster- General  (1873),  28 
L.  T.  337. 

AMERICAN  NOTES. 

In  the  United  States  the  general  rule  that  public  property  is  exempt  from 
taxatiou  is  well  settled.  As  applied  to  the  property  of  the  federal  govern- 
ment situated  within  state  limits,  the  principle  that  the  state  cannot,  under 
any  circumstances,  tax  it  without  the  consent  of  the  United  States,  is  clear. 
That  the  means  or  agencies  adopted  by  the  federal  government  for  the 
exercise  of  its  functions  cannot  be  taxed  by  the  states,  for  the  reason  that  the 
power  to  tax  involves  the  power  to  destroy,  has  been  well  settled  ever  since 
McCulloch  V.  Maryland,  4  Wheaton  (U.  S.),  316.  See  Cooley  on  Taxation, 
2nd  ed.  83-85;  25  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.  106  et  seq.  So, 
wholly  apart  from  the  purpose  for  which  property  is  used,  if  the  title  to  it  is 
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in  the  United  States,  it  is  exempt  from  state  taxation.  In  most  of  the  states 
such  property  is  expressly  exempted  by  the  constitntion  or  statutes.  But  such 
express  provisions  are  unnecessary,  as  the  exemption  would  exist  as  completely 
without  them.  Van  Brocklin  v.  Tennessee,  117  United  States,  151.  So  the 
stipulation,  commonly  made  by  the  federal  government  at  the  time  of  admit- 
ting a  new  state  into  the  Union,  that  it  shall  not  tax  the  public  domain  lying 
within  its  limit,  is  unnecessary.  Van  Brocklin  v.  Tennessee,  supra,  at  p.  167; 
Blue  Jacket  v.  Johnson  County,  3  Kansas,  299. 

In  Wisconsin  Central  R.  Co.  v.  Price  County,  133  United  States,  496,  504, 
the  principle  is  stated  by  Field,  J.,  as  follows:  ^'It  is  familiar  law  that  a 
State  has  no  power  to  tax  the  property  of  the  United  States  within  its  limits. 
This  exemption  of  their  property  from  state  taxation,  —  and  by  state  taxation 
we  mean  any  taxation  by  authority  of  the  State,  whether  it  be  strictly  for  state 
purposes  or  for  mere  local  and  special  objects  —  is  founded  upon  that  princi- 
ple which  inheres  in  every  independent  government,  that  it  must  be  free  frt>m 
any  such  interference  of  another  government  as  may  tend  to  destroy  its  powers 
or  impair  their  efficiency.  If  the  property  of  the  United  States  could  be  sub- 
jected to  taxation  by  the  State,  the  object  and  extent  of  the  taxation  would 
be  subject  to  the  State's  discretion.  It  might  extend  to  buildings  and  other 
property  essential  to  the  discharge  of  the  ordinary  business  of  the  national 
government,  and  in  the  enforcement  of  the  tax  those  buildings  might  be  taken 
from  the  possession  and  use  of  the  United  States.  The  Constitution  vests  in 
Congress  the  power  to  *  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the  United  States.' 
And  this  implies  an  exclusion  of  all  other  authority  over  the  property  which 
could  interfere  with  this  right  or  obstruct  its  exercise." 

See  further  McGoon  v.  Scales,  9  Wallace  (U.  S.),  23;  Bonner  v.  Phaiips, 
77  Alabama,  427;  Hall  v.  Dowling,  18  California,  619;  People  v.  Aforrison,  22 
id.  73;  People  v.  Shearer,  30  id.  645;  Central  Pacific  R,  Co,,  v.  Howard,  51 
id.  229;  52  id.  227;  Pagan  v.  Chicago,  84  Illinois,  227;  People  v.  United 
States,  93  id.  30;  34  American  Reports,  155;  Quivey  v.  Lawrence,  I  Idaho, 
N.  S.  313 ;  Dixon  v.  Doe.  23  Mississippi,  84 ;  Wright  v.  Cradlebaugh,  3  Nevada, 
341;  Andrews  Y.  The  Auditor,  28  Grattan  (Va.),  115;  Ross  v.  Supernsors,  12 
Wisconsin,  26,  38;  Trent  v.  Lawrence,  42  id.  330;  Wisconsin  Central  R.  Co,  v. 
Taylor  County,  52  id.  37:  Tvinson  v.  Hance,  1  Wyoming,  270. 

Where  land  is  held  in  trust  for  the  United  States,  it  is  not  taxable  by 
a  state.     Tucker  v.  Ferguson,  22  Wallace  (U.  S.),  527,  572. 

The  fact  that  the  federal  government  has  an  interest  in  the  land  does  not 
preclude  the  taxation  of  other  interests.  Forbes  v.  Gracey,  94  United  States, 
762 ;  State  v.  Moore,  12  California,  56. 

Congress  may  subject  the  public  domain  to  state  taxation,  on  such  con- 
ditions as  it  sees  fit  to  impose.     State  v.  Central  Pacific  R.  Co.,  21  Nevada, 

247. 

Of  course,  after  public  land  has  been  conveyed  to  a  purchaser,  it  is  subject 
to  state  taxation.  And  it  is  not  essential  that  title  shall  have  actually  passed, 
provided  the  right  to  the  patent  is  complete,  and  the  equitable  title  fully  and 
unconditionally  vested  in  the  purchaser.     The  question  is  discussed  and  the 
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cases  cited  in  Cooley  on  Taxation,  2nd  ed.  88.  See  also  25  Am.  &  Eng. 
EncycL  of  Law,  1st  ed.  111-113. 

With  regard  to  the  taxation  of  the  public  property  belonging  to  the  states 
or  their  muuicipaHties,  different  considerations  apply.  It  is  optional  with 
the  state  whether  or  not  such  property  shall  be  taxed,  but  the  intention  to 
subject  it  to  taxation  must  be  clearly  shown.  When  it  is  said,  with  reference 
to  property  of  this  nature,  that  it  h  not  taxable,  the  statement  must  be  taken 
as  meaning  that  the  intent  to  subject  it  to  taxation  will  not  be  inferred  from 
genera]  words  authorizing  the  taxation  of  "  all  the  property  "  in  the  state,  or 
words  of  that  nature,  but  must  explicitly  appear.  The  grant  in  general  terms 
to  a  city  of  the  power  to  tax  will  not  be  held  to  confer  the  power  to  tax  state 
or  county  property. 

The  principle  is  well  expressed  by  Depue,  J.,  in  Trustees  of  Public  Schools 
V.  Trenton^  30  New  Jersey  Eq.  667,  681,  as  follows:  —  **  The  immunity  of  the 
property  of  the  state,  and  of  its  political  subdivisions,  from  taxation,  does  not 
result  from  a  want  of  power  in  the  Legislature  to  subject  such  property  to 
taxation.  The  State  may,  if  it  sees  fit,  subject  its  property  and  the  property 
owned  by  its  municipal  divisions,  to  taxation,  in  common  with  other  property 
within  its  territory.  But  inasmuch  as  taxation  of  public  property  would 
necessarily  involve  other  taxation  for  the  payment  of  the  taxes  so  laid,  and 
thus  the  public  would  be  taxing  itself  in  order  to  raise  money  to  pay  over  to 
itself,  the  inference  of  law  is  that  the  general  languagei  of  statutes  prescribing 
the  property  which  shall  be  taxable,  is  not  applicable  to  the  property  of  the 
state  or  its  municipalities.  Such  property  is,  therefore,  by  implication,  ex- 
cluded from  the  operation  of  laws  imposing  taxation,  unless  there  is  a  clear 
expression  of  intent  to  include  it.  Cooley  on  Taxation,  131.  Hence  Crown 
lands,  and  the  property  of  the  state,  or  its  political  subdivisions,  are  not  taxa- 
ble under  general  statutes  providing  for  taxation." 

So,  in  Worcester  County  y.  Worcester,  116  Massachusetts,  193, 194,  Devens, 
J.,  said:  **The  property  of  the  Commonwealth  is  exempt  from  taxation 
because,  as  the  sovereign  power,  it  receives  the  taxation  through  its  officers  or 
through  the  municipalities  it  creates,  that  it  may  from  the  means  thus  fur- 
nished, discharge  the  duties  and  pay  the  expenses  of  government.  Its  property 
constitutes  one  of  the  instrumentalities  by  which  it  performs  its  functions. 
As  every  tax  would  to  a  certain  extent  diminish  its  capacity  and  ability,  we 
should  be  unwilling  to  hold  that  such  property  was  subject  to  taxation  in  any 
form,  unless  it  were  made  so  by  express  enactment  or  by  clear  implication." 

See  People  Y.  Doe,  36  California,  220;  People  v.  Austin,  47  id.  353;  West 
Hartford  v.  Water  Commissioners,  44  Connecticut,  360 ;  State  v.  Hartford,.  50 
id.  89 ;  People  v.  Salomon,  51  Illinois,  37 ;  Reid  v.  State,  74  Indiana,  252 ; 
Trustees  of  Public  Schools  v.  Taylor,  30  New  Jersey  Eq.  618;  Rochester  v. 
Town  of  Rush,  80  New  York,  802;  Buckley  v.  Osburn,  8  Ohio,  180,  187; 
Piper  V.  Singer,  4  Sergeant  &  Rawle  (Pa.),  354 ;  Directors  of  the  Poor  v. 
School  Directors,  42  Pennsylvania  State,  21;  Cooley  on  Taxation,  2nd  ed. 
172-174. 

"  The  rule  applies  to  the  property  of  public  educational  and  charitable  in- 
stitutions which  perform  public  fimctions  under  state  control,  and  to  any 
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other  corporation  of  which  the  state  is  substantially  the  corporator,  and  which 
exists  for  governmental  purposes."  Cooley,  op.  cit.j  173,  citing  Illinois  Indus- 
trial University  v.  Campaign  County,  76  Illinois,  184;  Board  of  Regents  y.  Hamil- 
ton, 28  Kansas,  376;  Nashville  y.  Bank  of  Tennessee,  1  Swan  (Tenn.),  269. 

In  Louisville  v.  Commonwealth,  1  Duval  (Ky.),  295,  where  the  question  was 
whether  certain  property  of  the  city  of  Louisville  was  subject  to  taxation,  the 
Court  drew  a  distinction  between  property  used  by  the  city  for  governmental 
purposes,  and  that  used  by  it  in  its  capacity  as  a  private  corporation,  for  pur- 
poses of  profit  "Whatever  property,  such  as  court-house,  prison,  and  the 
like,  which  became  necessary  or  useful  to  the  administration  of  the  municipal 
government,  and  is  devoted  to  that  use,  is  exempt  from  state  taxation ;  but 
whatever  is  not  so  used,  but  is  owned  and  used  by  Louisville  in  its  social  or 
commercial  capacity  as  a  private  corporation,  and  for  its  own  profit,  such  as 
vacant  lots,  market-houses,  fire-engines,  and  the  like,  is  subject  to  taxation. 
If,  however,  as  just  indicated,  the  property  owned  by  the  city  as  a  private  cor- 
poration, is  not  used  for  profit  to  the  city,  but  is  dedicated  to  charity,  it  is  not 
constructively  subject  to  taxation  under  any  existing  law.'' 

See  also  Commonwealth  v.  Makibben,  90  Kentucky,  384 ;  29  American  State 
Reports,  382;  Otcensboro  v.  Commonwealth,  49  Southwestern  Reporter,  320 
(Ky.  1899);  Cooley  on  Taxation,  2nd  ed.  173-174;  Dillon,  Municipal  Cor- 
porations, 4th  ed.  §  774,  n.  3. 

In  Illinois  it  is  held  that,  whatever  may  be  the  law  in  other  states,  under 
their  state  constitution  the  property  of  municipal  corporations  is  subject  to 
taxation  unless  there  is  a  law  exempting  it.  Sanitary  District  of  Chicago  v. 
Martin,  173  Illinois,  243;  64  American  State  Reports,  110. 

On  the  question  of  local  assessments  as  distinguished  from  taxation  for 
revenue,  there  is  a  conflict  among  the  authorities.  In  the  first  place,  it  has 
been  held  that  such  an  assessment  cannot  be  levied  by  a  municipality  upon 
the  property  of  the  United  States.  Fagan  v.  Chicago,  84  Illinois,  227.  As  to 
the  property  of  the  states  and  the  municipalities,  which  is  exempt  from 
ordinary  taxation,  there  is  a  variance  of  opinion.  Just  as,  in  some  states,  it 
is  held  that  express  statutory  exemptions  of  other  property  from  taxation  do 
not  cover  local  assessments,  so  it  has  sometimes  been  held  that  the  exemption 
of  public  property  is  limited  to  ordinary  taxation  for  revenue.  Iliggins  v. 
Chicago,  18  Illinois,  276;  Adams  y.  Quincy,  130  id.  566;  Hassan  y,  Rochester, 
67  New  York,  528. 

On  the  other  hand,  in  many  cases  it  has  been  held  that  public  property  is 
not  subject  to  local  assessments,  any  more  than  to  general  taxation,  in  the 
absence  of  express  language  in  the  statute  indicating  an  intention  that  it 
should  be  so  assessed.  People  v.  Austin,  47  California,  353;  State  v.  Hartford, 
50  Connecticut,  89 ;  47  American  Reports.  622 ;  Polk  County  Savings  Bank 
V.  State,  69  Iowa,  24;  Worcester  County  v.  Worcester,  116  Massachusetts,  193; 
17  American  Reports,  159;  State  v.  Hotaling,  44  New  Jersey  Law,  347. 
The  whole  question,  as  well  as  that  of  the  taxation  of  public  property  in 
general,  is  thoroughly  discussed  in  a  note  in  33  American  State  Reports,  400. 

On  the  general  subject,  see,  further,  a  collection  of  cases  in  a  note  in 
Trustees  of  Public  Schools  v.  Trenton,  30  New  Jersey  Eq.  677-685. 
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No.  3.  — LONDON  &  NORTH  WESTEEN  RAILWAY  COM- 
PANY r.  BUCKMASTER. 

(q.  b.  &  EX.  CH.  1874.) 

No.  4  — SMITH  V.  LAMBETH  ASSESSMENT  COMMITTEE. 
(q.  b.  &  c.  A.  1882.) 

RULE. 

The  person  who  is  rateable  as  occupier  must  have  an 
exclusive  possession ;  and  if,  by  agreement  with  a  person 
having  an  interest  in  possession,  the  use  or  enjoyment  of  a 
tenement  is  conceded  to  another,  the  question  whether  the 
latter  has  an  exclusive  possession  depends  on  the  intention 
of  the  agreement  between  the  parties. 

London  &  North  Western  Bailway  Company  v.  Buckmaster  and  others. 

L.  R.  10  Q.  B.  70-81 ;  444-452  (s.  c.  44  L.  J.  M.  C.  29,  180;  31  L.  T.  835,  33  L.  T. 
329;  23  W.  R.  160;  24  W.  R.  16). 

Poor-Rate.  — Exclusive  Occupation.  — Licence  or  Demise,  —  Replevin,  [70] 

The  plaintiffs,  a  railway  company,  were  the  owners  of  some  stables  situate 
within  the  gates  shutting  in  their  station  premises  from  the  public  roads.  By 
the  permission  of  the  plaintiffs,  the  stables  were  used  by  coal-owners  under 
agreements,  by  which  the  coal-owners,  **  in  consideration  of  the  railway  company 
permitting  us  to  occupy  and  use  a  stable  for  four  horses,  do  hereby  agree  to 
pay  the  monthly  rent  or  sum  of  £1  5^.  ;  and  so  long  as  we  shall  occupy  and 
use  the  stables  we  agree  to  observe  and  be  bound  by  the  bye-laws  which  shall 
for  the  time  being  be  issued  by  the  company  for  the  government  of  their  rail- 
way stations,  premises,  and  conveniences ;  and  we  undertake  to  deliver  up 
possession  of  the  stable  at  the  expiration  of  one  month  after  a  notice  in  writ- 
ing from  the  agent  of  the  company,  to  be  given  at  any  time."  The  plaintiffs 
had  not  in  fact  exercised  any  control  over  or  used  any  of  the  stables  during 
the  currency  of  the  agreements  ;  and  none  of  the  bye-laws  had  any  application 
to  the  stables.  The  plaintiffs  having  been  rated  to  the  poor-rate  in  respect  of 
the  stables :  — 

Htld,  by  the  Queen's  Bench,  that  the  plaintiffs  were  rightly  rated  as  occu- 
piers ;  for  that,  on  the  true  construction  of  the  agreement,  looking  at  the 
situation  of  the  stables,  it  was  *  the  intention  of  the  plaintiffs  to  retain  [«71] 
control  over  the  stables,  and  not  to  part  with  the  exclusive  occupation  to 
the  coal-owners.     This  judgment  was  affirmed  in  the  Exchequer  Chamber  on 
an  equal  division  of  opinion. 
VOL.  XXII. —29 
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Case  stated  by  consent  in  an  action  of  replevin. 

The  following  is  all  that  it  is  material  to  set  out :  — 

The  plaintiffs,  the  London  and  North  Western  Bailway  C!om- 
pany,  under  their  several  Acts  of  Parliament,  have  become  the 
owners  of  certain  lands  near  Clapham  Junction  Station,  in  the 
parish  of  St  Mary,  Battersea. 

The  defendants  acted  in  the  distress,  the  subject  of  the  replevin, 
as  churchwardens  and  overseers  of  the  parish.  The  distress  war- 
rant was  in  the  usual  form,  and  the  levy  must  be  taken  to  have 
been  made  for  the  aggregate  of  the  amounts  of  the  rates  therein 
mentioned. 

In  the  rate  made  the  28th  of  May,  1870,  the  plaintiffs  were 
inserted  as  owners  and  rated  as  occupiers  of  "  twelve  lines  of 
rails,  nine  turntables,  stable,  and  cottage, "  the  whole  being  rated 
together  at  £250  gross  rental,  £200  rateable  value,  the  aggregate 
of  the  several  rates  being  £29  35.  4d. 

There  are  twelve  lines  of  rails,  the  property  of  the  London  and 
North  Western  Eailway  Company,  which  are  the  lines  referred  to 
in  the  rate,  and  the  nine  turntables  and  the  sites  thereof  are 
owned  by  the  plaintiffs. 

The  strips  of  land  at  the  sides  of  these  rails  are  also  owned  by 
the  plaintiffs  and  used  for  the  purposes  and  in  the  manner  herein- 
after described. 

The  stables  mentioned  in  the  rate  are  the  property  of  the  plain- 
tiffs, and  by  their  permission  used  by  coal -owners  under  agree- 
ments identical  in  form  with  the  following:  — 

"  We,  the  Clay  Cross  Company,  in  consideration  of  the  London 
and  North  Western  Railway  Company  permitting  us  to  occupy 
and  use  a  stable  for  the  accommodation  of  four  horses  at  or  near 
the  Clapham  Station  of  the  said  company,  do  hereby  undertake 
and  agree  that  we  will  pay  the  said  railway  company  the  clear 
monthly  rent  or  sum  of  £1  5s. ,  without  any  deduction  whatsoever 
(property  tax  only  excepted),  the  first  payment  to  be  made 
[*  72]  on  the  *  first  day  of  March  next  And  we  undertake  and 
agree,  so  long  as  we  shall  occupy  or  use  the  said  stable,  to 
observe,  perform,  and  be  bound  by  the  bye-laws,  rules,  and  regu- 
lations which  shall  for  the  time  being  be  issued  or  prescribed  by 
the  said  railway  company  for  the  government  and  use  of  their 
railway  stations,  premises,  and  conveniences.  And  we  further 
undertake  and  agree  to  quit  and  deliver  up  possession  of  the  said 
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stable  at  the  expiration  of  one  month  after  a  notice  in  writing  for 
that  purpose,  signed  by  any  agent  of  the  said  railway  company, 
to  be  given  at  any  time,  shall  be  served  on  us,  our  executors  or 
administrators,  either  personally  or  by  being  aflfixed  to  any  con- 
spicuous part  of  the  aforesaid  stable,  provided  that  in  such  case  a 
proportionate  part  only  of  the  rent  for  the  then  current  month 
hereby  reserved  shall  be  paid  to  the  said  railway  company." 

The  company  (the  plaintiffs)  have  not  in  point  of  fact  exercised 
any  control  over  or  used  any  of  the  stables  during  the  currency  of 
these  agreements.  And  none  of  the  bye-laws,  rules,  and  regula- 
tions mentioned  in  the  above  agreement  are  material  to  this  case. 

The  ofiBces  are  also  the  property  of  the  plaintiffs,  and  are  and 
were  at  the  time  at  which  the  rate  was  made,  used  by  different 
coal-owners  by  the  permission  of  the  plaintiffs  under  agreements. 

These  coal-owners,  and  not  the  plaintiffs,  are  rated  in  respect  of 
the  occupation  of  these  offices.  There  is  a  bank  and  fence  between 
these  offices  and  the  rest  of  the  property  of  the  plaintiffs,  and  the 
doors  of  the  ofiBces  open  on  to  a  public  road  called  Falcon  Lane. 

Access  to  the  rest  of  the  property,  including  the  stables,  is 
obtained  by  a  gateway  at  the  point  at  which  the  plaintiffs* 
approach  road  joins  Falcon  Lane ;  and  there  is  another  gate,  giv- 
ing access  to  another  public  road  called  Lavender  Hill,  from  the 
approach  road  at  the  other  end  of  the  plaintiffs'  premises. 

The  cottage  mentioned  in  the  rate  is  situate  at  the  point  where 
the  approach  road  falls  into  Lavender  Hill.  This  is  inhabited  by 
one  of  the  company's  servants,  and  it  is  admitted  that  the  com- 
pany are  rateable  for  this. 

The  twelve  lines  of  rails  and  sidings,  or  pitched  spaces  or  strips 
(except  the  three  lines  immediately  adjacent  to  the  West  London 
Extension  Railway,  which  are  partly  used  by  the  company  for 
their  own  traflRc),  were  and  are  (except  that  the  plaintiffs 
used  *them  when  not  occupied  by  the  coal-owners,  &c.)  [*73] 
used  exclusively  for  the  reception  of  trucks  and  the  storage 
of  coal,  stone,  &c.,  belonging,  not  to  the  plaintiffs,  but  to  various 
coal-owners  and  merchants,  and  to  a  stone  merchant  In  these 
trucks  are  brought  coals  from  collieries  connected  with  the  plain- 
tiffs' system  of  railways  over  such  railways  and  the  main  line  of 
the  West  London  Extension  Railway,  with  which  line  the  said 
twelve  lines  of  railway  are  connected  by  a  junction  to  the  west. 

The  space  appropriated  to  one  coal-owner,  when  not  fully  occu- 
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pied  by  him,  is  appropriated  by  the  servants  of  the  plaintiffs  to 
other  coal-owners. 

There  is  no  junction  to  the  east,  but  the  siding  is  terminated 
by  stop  buffers.  In  others  of  the  trucks  stone  is  brought  for  the 
stone  merchant  in  a  similar  manner. 

After  the  coals  were  stacked  on  the  pitched  spaces  allotted  to 
the  coal-owners  or  merchants  to  whom  the  coals  respectively 
belonged,  they  remained  there  until  they  were  sold,  or  until  the 
owners  of  them  thought  fit  to  remove  them.  The  carts,  &c.,  by 
which  they  were  removed  entered  by  the  approach  road.  A 
machine  for  weighing  and  an  office  for  the  weigher,  who  was  in 
the  plaintiffs'  employ,  stood  half-way  down  the  approach  road. 

No  payment  other  than  the  office-rent  and  the  haulage  rates  or 
tolls  were,  paid  to  the  plaintiffs  by  the  coal-owners  or  merchants, 
or  by  the  stone  merchant,  who  enjoyed  the  use  of  the  pitched 
spaces  and  lines  of  rails  as  hereinbefore  described. 

The  plaintiffs  had  due  notice  of  the  said  rate  pursuant  to  27  & 
28  Vict.  c.  39,  s.  5. 

The  plaintiffs  objected  before  the  assessment  committee  to  the 
valuation  list ;  the  objections  were  overruled  and  the  assessment 
confirmed. 

After  such  confirmation  the  plaintiffs  were  summoned  before 
the  magistrates  to  show  cause  why  a  distress  warrant  should  not 
issue.  They  contended  before  the  magistrates  that  they  were  not 
liable  to  pay  the  rate  because,  1.  They  were  not  the  occupiers; 
2.  The  several  coal-owners  who  rented  the  offices  ought  to  have 
been  rated  in  respect  of  the  matters  aforesaid. 

The  magistrates  decided  that  they  had  no  jurisdiction  to 
[*  74]  *  interfere  with  the  rate  unappealed  against,  and  therefore 
the  distress  warrant  issued,  and  a  levy  was  made  under  such 
warrant,  in  respect  of  which  this  action  of  replevin  is  brought 

Unless  the  above-mentioned  facts,  or  any  of  them,  establish  an 
occupation,  the  plaintiffs  are  not  occupiers. 

The  company  contend  that  the  levy  was  wrongly  made  for  the 
following  amongst  other  reasons :  —  1.  That  the  rate  is  bad,  as 
none  of  the  property  is  in  their  occupation  so  as  to  render  them 
liable  to  be  rated ;  2.  That  the  rate  is  bad  as  including  property 
not  in  any  sense  in  their  occupation,  e.  g,,  the  stables. 

The  defendants  contend  that  the  rate  is  good  and  the  distress 
rightly  levied. 
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If  the  Court  should  be  of  opinion  that  the  distress  was  wrongly 
levied,  then  the  judgment  of  the  Court  was  to  be  entered  for  the 
plaintiffs  with  costs,  including  their  costs  in  the  county  Court 

If  the  Court  should  be  of  opinion  that  the  distress  was  lawful, 
their  judgment  was  to  be  entered  for  the  defendants  with  the  like 
costs. 

Littler,  Q.  C.  (with  him  E.  E.  Webster),  for  the  plaintiffs.  — 
First,  there  is  a  preliminary  point  as  to  it  being  open  to  the 
plaintiffs  to  contest  the  rating  in  this  form. 

[Blackburn,  J.  — It  is  admitted  that  the  plaintiffs  are  occu- 
piers of  some  of  the  rateable  property ;  surely  it  is  the  law  that, 
if  that  is  the  case,  replevin  will  not  lie.  ] 

Where  there  is  one  rate  for  the  whole,  and  some  part  of  the 
property  rated  is  not  in  the  occupation  of  the  persons  rated,  it  is 
open  to  them  to  dispute  the  validity  of  the  rate  in  this  form. 
The  case  of  Governors  of  Bristol  Poor  v.  Watte,  1  A.  &  K  264,  is 
directly  in  point,  that  where  there  is  an  assessment  for  premises 
which  a  man  occupies,  and  for  other  distinct  premises  which  he 
does  not  occupy,  the  action  lies.  And  Milward  v.  Caffin,  2  W. 
Bl.  1330,  if  examined,  will  be  found  to  be  to  the  same  effect: 
see  also  Charleton  v.  Alway,  11  A.  &  E.  993;  George  v.  Chambers, 
11  M.  &  W.  149;  and  Rhymney  Ry,  Go.  v.  Price,  16  L  T. 
(N.  S.)  394. 

*  [Blackburn,  J.  —  There  is,  at  least,  enough  doubt  upon  [*  75] 
the  point  to  make  it  necessary  to  go  into  the  merits.  ] 

It  must  be  conceded  that  the  exclusive  occupation  of  none  of 
the  premises  is  given  to  the  other  parties  by  the  plaintiffs,  except 
of  the  stables.  As  to  the  stables,  the  agreement  shows  a  demise 
at  a  monthly  rent,  notice  to  quit  being  expressly  made  necessary 
in  order  to  make  it  incumbent  on  the  lessees  to  give  up  posses- 
sion. The  clause  as  to  the  bye-laws  does  not  necessarily  imply 
that  the  plaintiffs  are  to  retain  any  possession  or  control,  and  none 
of  the  bye-laws,  it  is  found  in  the  case,  apply ;  the  lessees  simply 
agree  to  be  bound  by  any  bye-laws.  It  is  to  be  observed,  more- 
over, that  it  is  expressly  found  that  the  plaintiffs  have,  in  fact,  ex- 
ercised no  control  over  the  stables  since  the  agreements.  Allan  v. 
Liverpool,  L  R  9  Q.  B.  180,  will  be  relied  upon  by  the  defendants; 
but  the  agreements  and  facts  there  were  very  different  from  the 
present ;  there  a  present  right  of  entry  by  the  owners  was  reserved. 

Thesiger,  Q.  C.  (with  him  A.  Glen),  for  the  defendants.  —  The 
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defendants  do  not  rely  on  the  point  that  replevin  will  not  lie. 
As  to  the  stables,  if  the  situation  of  the  premises  be  considered 
and  then  the  whole  scope  of  the  agreements  be  looked  at,  it  is 
clear  that  they  amount  to  a  licence  only  to  use  stable  accommoda- 
tion in  some  one  of  the  stables  for  four  horses,  and  not  to  a  demise  of 
any  particular  stable.  Watkins  v.  Milton^  L  E.  3  Q.  B.  350,  Smith 
V.  Overseers  of  Si.  Michael,  3  E.  &  E.  383,  30  L  J.  M.  C.  74, 
and  Bej.  v.  St.  Mary  Abbofs,  Kensiiigton,  12  A.  &  R  824,  are  cases 
in  point 

[Blackburn,  J.  —  The  last  case  was  aflBrmed  lately  in  JReg.  v. 
Abney  Park  Cemetery.  Co.,  L.  R  8  Q.  B.  515.] 

The  clause  in  the  agreement  as  to  the  bye-laws,  is  conclusive 
to  show  that  the  plaintiffs  did  not  intend  to  give  up  control  over 
the  stables. 

[Archibald,  J.  —  The  Companies  Clauses  Consolidation  Act  (8 
Vict  c.  16),  s.  124,  fully  authorises  a  company  to  make  bye-laws 
from  time  to  time.] 

Littler,  Q.  C. ,  in  reply. 

Blackburn,  J.  —  I  am  of  opinion  that,  upon  the  case  as  stated, 
we  must  find  that  the  London  and  North  Western  Bailway 
[*  76]  Company  *  were  properly  rated  as  occupiers  of  the  whole  of 
the  premises  which  are  the  matter  in  dispute.  The  general 
rule  of  law,  I  believe,  has  been  correctly  stated  on  both  sides. 
The  occupier  of  any  property  is  the  person  who  has  the  sole  and 
exclusive  possession  of  it,  and  he  is  the  person  who  ought  to  be 
rated.  Whenever  the  owner  of  property  demises  it  to  another 
giving  him  the  exclusive  possession  and  occupation,  so  as  to  make 
him  tenant  of  it,  it  is  the  tenant  who  should  be  rated  and  not  the 
landlord.  In  this  case,  however,  I  do  not  think  what  was  done 
did  amount  to  a  demise  of  any  portion  of  this  property,  but 
merely  to  a  giving  of  a  licence  to  have  the  easement  and  use  of 
it,  analogous  to  the  case  of  a  lodger.  The  more  important  part 
of  the  case  consists  of  the  lines  of  rails  and  portions  of  property 
adjoining  which  are  part  of  the  company's  premises,  and  it 
appears  that  it  has  been  the  practice  of  the  company  to  let  them 
out  to  coal-owners  and  stone  merchants  to  store  their  coals  and 
their  stone  on  particular  spots  there.  It  does  not  appear  from 
the  case  that  there  is  the  slightest  ground  for  saying  that  these 
spots  are  irrevocably  appropriated  to  the  particular  persons ;  on  the 
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contrary,  it  appears  when  one  spot  is  not  occupied  by  a  particular 
person,  and  his  coals  or  goods  are  not  there,  that  the  company's 
servants  move  the  boundaries  and  allow  another  to  occupy  the  spot 
Therefore  there  is  no  pretence  for  saying  that  there  is  any  more 
than  an  easement,  and  on  that  part  of  the  case  the  plaintiffs  fail. 

Then  it  is  contended  that  it  is  enough  to  vitiate  the  whole  dis- 
tress if  any  portion  of  the  premises  is  shown  not  to  be  in  the 
occupation  of  the  persons  rated,  and,  consequently,  the  fact,  as  it 
is  alleged,  of  the  stables  not  being  in  the  occupation  of  the  Lon- 
don and  North  Western  Railway,  is  enough  to  vitiate  the  whole 
rate.  If  that  is  the  law,  practically  it  becomes  important,  be- 
cause it  will  be  necessary,  whenever  there  is  a  dispute  as  to  the 
occupation  of  any  portion,  to  make  separate  rates  for  every  por- 
tion, which  will  be  very  inconvenient ;  but  until  the  Legislature 
or  a  superior  Court  decide  otherwise,  that,  I  suppose,  will  have  to 
be  done. 

Then  comes  the  question,  which  is  the  one  we  have  to  consider, 
whether  the  stables  are  or  are  not  in  the  possession  of  the  Clay 
Cross  Company  so  that  the  Clay  Cross  Company  are  the  occupiers 
and,  as  such,  are  to  be  rated.  That  depends  entirely  on 
*  this  :  The  London  and  North  Western  Eailway  Company,  [*  77] 
who  are  the  owners  and  occupiers  of  the  whole  station,  have 
a  place  there,  inside  which,  and  as  a  portion  of  which  station, 
there  was  this  stable.  If  in  the  agreement  with  the  Clay  Cross 
Company  they  agree  that  that  company  shall  enter  into  and  be 
possessed  exclusively  of  this  stable,  and  shall  continue  possessed 
until  a  month's  notice  shall  be  given,  then  the  railway  company 
have  given  them  possession  of  this  stable,  and  the  Clay  Cross 
Company  are  the  occupiers ;  but  if  the  effect  of  the  agreement  and 
the  intention  of  the  parties  is  this — We  are  occupiers  of  the 
station  including  the  stable,  and  in  that  stable  we  do  agree  with 
you  that  we  will  give  you  the  sole  right  of  putting  your  horses, 
but  ourselves  retaining  the  control  of  our  stable  as  part  of  our 
station, — then  the  railway  company  remain  occupiers.  Now, 
when  we  come  to  look  at  the  terms  of  the  agreement,  we  find  the 
words  are  these :  **  We,  the  Clay  Cross  Company,  in  consideration 
of  the  London  and  North  Western  Eailway  Company  permitting 
us  to  occupy  and  use  a  stable  "  —  to  occupy  would  seem  to  point 
more  to  the  possession  by  a  tenant,  to  "  use  '  would  look  more 
like  an  easement;  but  the  terms  are  ambiguous  —  "to  occupy  and 
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use  a  stable  for  the  accommodation  of  four  horses,  at  or  near  the 
Clapham  Station  of  the  said  company,  do  hereby  undertake  and 
agree  that  we  will  pay  the  said  railway  company  the  clear 
monthly  rent  or  sum  of  £1  5s.,  the  first  payment  to  be  made  on 
the  first  day  of  March  next "  Then  there  is  this :  "  And  we 
undertake  and  agree,  so  long  as  we  shall  occupy  or  use  the  said' 
stable,  to  observe,  perform,  and  be  bound  by  the  bye-laws,  rules, 
and  regulations  which  shall  for  the  time  being  be  issued  or  pre- 
scribed by  the  said  railway  company  for  the  government  and  use 
of  their  railway  stations,  premises,  and  conveniences."  It  is 
on  that  clause  of  the  agreement  that  my  judgment,  that  the  Clay 
Cross  Company  were  but  lodgers  in  this  stable,  proceeds.  But 
I  will  read  the  rest :  "  And  we  further  undertake  and  agree  to 
quit  and  deliver  up  possession  of  the  said  stable  at  the  expiration 
of  one  month  after  a  notice  in  writing. "  I  quite  agree  that  the 
words  "  quit  and  deliver  up  possession  of  the  stable, '  the  Clay 
Cross  Company  having  been  in  full  and  actual  possession,  would 

tend  to  show  that  they  were  tenants  and  occupiers,  and 
[*  78]  should  be  rated.     *  But  then  the  previous  clause  as  to  the 

bye-laws,  &c. ,  leads  me  to  a  contrary  conclusion.  Before 
this  agreement  was  come  to,  it  is  quite  clear  this  stable,  which 
was  situate  within  the  fence  of  the  company's  premises,  and 
which  could  only  be  got  to  by  going  through  the  gates  of  the 
company,  was  a  portion  of  their  premises  and  station.  Thus  it 
was  highly  prudent  and  desirable  for  the  sake  of  the  railway  com- 
pany that,  when  they  were  allowing  a  person  to  use  this  stable, 
they  should  not  make  a  lease  of  it  to  him,  but  that  they  should 
i-etain  to  themselves  the  control  and  management  of  it  as  part  of 
their  station,  thoucrh  they  gave  him  a  licence  that  he  should  have 
the  sole  use ;  as  in  the  case  of  a  theatre,  where  the  owner  of  the 
theatre  gives  to  persons  for  a  term  the  sole  use  of  a  private  box  or 
a  stall,  but  never  intends  to  let  to  them  the  entire  occupation, 
but  keeps  himself  tlie  control  and  occupation  of  it  as  part  of  the 
theatre.  I  think,  wht^i  we  consider  that  that  was  the  object, 
that  it  was  very  prudent  and  desirable  for  the  company  to  have 
control,  and  when  we  find  that  they  do  say  that  they,  the  Clay 
Cross  Company,  "  shall  be  subject  to  the  bye-laws,  rules,  and 
regulations  made  for  the  government  and  use  of  the  railway  sta- 
tions, premises,  and  conveniences,"  it  amounts  to  a  declaration, 
that  whilst  tliey  are  occupying  and  using  the  stable,  the  stable 


R.  C.  VOL.  XXIL]      sect.  I.  —  WHAT  PERSONS  ARE   LIABLE.  457 

No.  3.  —  London  &  North  Weetem  By.  Co.  ▼.  Bnokmafter,  L.  B.  10  Q.  B.  78,  79. 

nevertheless  shall  remain  part  of  the  railway  station  premises  and 
conveniences,  and,  as  such,  under  the  control  of  the  railway  com- 
pany, and  not  let  to  the  Clay  Cross  Company  as  tenants;  and, 
consequently  the  railway  company  are  the  proper  occupiers  to  be 
rated  and  not  the  Clay  Cross  Company.  The  judgment  therefore 
should  be  generally  for  the  defendants. 

QuAiN,  J.  —  I  am  of  the  same  opinion ;  though  I  must  add 
that  I  have  come  to  the  conclusion  with  some  hesitation.  In 
coming  to  the  conclusion  that  the  rate  was  properly  made  upon 
the  railway  company,  I  have  looked  at  the  whole  substance  of 
what  appears  to  be  the  arrangement  between  the  parties.  It  is 
clear,  that  before  this  arrangement,  these  stables  were  a  part  of 
the  railway  station  premises  at  that  particular  place  at  Clapham 
Junction ;  and  these  stables  are  within  the  curtilage,  which  curti* 
lage  is,  undoubtedly,  taking  it  as  a  whole,  practically  in  the 
possession  and  occupation  of  the  railway  company.  These 
stables  can  *  only  be  approached  by  the  roads  over  which  the  [*  79] 
railway  company  undoubtedly  have  exclusive  control,  and 
they  are  entered  by  gates  at  the  end  of  these  approaches,  which,  I 
think,  we  may  fairly  infer,  are  under  the  control  of  the  railway 
company.  And  therefore  the  railway  company  seem  to  be  in  pos- 
session and  occupation  of  the  whole  of  these  premises ;  very  much 
in  the  way  the  cemeteries  were  held,  in  the  two  cases  that  have  been 
cited,  to  be  under  the  control  and  in  the  possession  of  the  cemetery 
companies.  Reg,  v.  St  Mary  AhhoVsj  Kensington,  12  A.  «&  E.  824; 
Reg.  V.  Abney  Park  Cemetery  Co.,  L.  R  8  Q.  B.  515.  When  we 
come  to  look  at  the  agreement,  no  doubt  it"  contains  ambiguous 
expressions,  which  may  be  construed  either  way ;  but  if  we  look 
at  the  convenience  of  the  thing,  and  the  situation  of  the  premises, 
and  the  general  control  evidently  exercised,  and  intended  to  be 
exercised,  over  these  stables  of  the  railway  company  by  the  pro- 
vision with  regard  to  the  bye-laws,  I  come  to  the  conclusion  that 
on  the  whole  these  stables  are  not  in  the  occupation,  in  the  strict 
sense  of  the  word,  of  the  Clay  Cross  Company  or  the  other  coal- 
owners,  but  remain  in  the  occupation  of  the  railway  company, 
and  that  the  railway  company  are  the  proper  persons  to  be  rated. 
Now,  if  we  look  at  the  words  themselves  of  the  agreement,  I 
think  it  is  singular  that  it  does  not  profess  to  be  permission  to 
occupy  and  use  any  particular  stable  at  all  upon  the  land ;  and  I 
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am  very  much  disposed  to  think  that  all  they  intended  to  give  to 
the  Clay  Cross  Company  was  stable-room  for  four  horses,  because 
the  words  are,  **  the  company  permitting  us  to  use  a  stable ; '  not 
stable  No.  4  or  5,  or  any  particular  stable,  but "  a  stable  for  the 
accommodation  of  four  horses  at  or  near  the  Clapham  Station.' 
I  do  not  think  that  construction  of  the  agreement  is  contradicted 
by  the  other  part  of  it.  There  are  several  stables,  it  seems,  upon 
the  ground;  it  is  not  one  particular  stable,  but  all  these  coal- 
owners  appear  to  have  similar  accommodation ;  and  as  I  read  the 
agreement,  all  it  really  means  to  say  is,  that  until  the  agreement 
has  been  terminated  by  a  month's  notice  the  company  shall  pro- 
vide for  the  use  and  accommodation  of  these  colliery  owners,  or 
coal-owners,  stable  accommodation  for  four   horses.     As  I  have 

said  already,  I  have  come  to  the  conclusion  at  which  I 
[*  80]  have  arrived  with  some  hesitation,  which  *  hesitation  has 

been  chiefly  occasioned  by  this  expression,  a  finding  in  the 
case,  that  the  company  have  not,  in  point  of  fact,  exercised  any 
control  over,  or  used  any  of  the  stables  during  the  currency  of 
these  agreements.  That  expression  undoubtedly,  I  think,  is  a 
very  strong  one,  and  is  calculated  to  convey  the  idea  of  an  exclu- 
sive occupation ;  but  taking  all  the  circumstances  into  considera- 
tion, looking  at  the  character  of  the  premises  and  the  way  in 
which  they  were  used,  and  looking  at  the  manifest  convenience 
there  is  that  the  railway  company  should  exercise  control  over 
their  own  premises,  notwithstanding  these  agreements,  I  think  it 
is  safer  and  better  and  more  convenient,  when  the  terms  of  the 
agreement  are  ambiguous,  to  construe  them  as  licences  and  not 
demises  of  the  stables  for  the  time  being. 

Archibald,  J.  — As  regards  the  first  point,  whether  tiie  rate 
can  be  disputed  in  this  form,  I  think,  when  the  cases  are  care- 
fully considered,  it  does  appear,  where  there  is  one  entire  rate, 
and  a  portion  of  the  property  is  not  in  the  occupation  of  the  per- 
sons rated,  that  that  does  justify  the  bringing  of  an  action  of 
replevin  and  raising  the  question  in  this  form,  as  to  whether  the 
matter  has  not  been  coram  non  judic-e.  As  regards  all  the  prem- 
ises except  the  stables,  I  quite  agree  with  what  has  been  said  by 
my  Brother  Blackburn,  and  I  do  not  think  it  necessary  to  add 
anything  to  what  he  said.  The  real  and  serious  question  arises 
on  the  point,  as  to  whether  the  company  are  liable  to  be  rat^d  for 
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these  stables  or  not,  and  of  course  that  depends  on  the  intention 
of  the  parties  to  this  agreement  giving  the  use  and  occupation  of 
the  stables;  and,  after  looking  at  the  various  provisions  in  the 
agreement,  the  only  conclusion  that  I  have  been  able  to  come  to 
is,  that  it  is  not  a  demise  of  the  stables,  but  a  mere  easement  of 
occupation.  The  stables  are  included,  as  has  been  pointed  out, 
in  the  cartilage  of  the  station ;  before  this  agreement  they  were 
part  of  the  premises,  and  when  we  find  that  the  letting  is  subject 
to  this,  that  the  persons  taking  them  agree  to  be  bound  by  the 
bye-laws,  rules,  and  regulations  which  shall  from  time  to  time  be 
issued  or  prescribed  by  the  railway  company,  I  draw  from  that 
the  inference  that  the  railway  company  did  not  intend  to  part 
with  them  in  such  a  way  as  to  put  it  beyond  their  power 
to  control  them  by  their  bye-laws ;  *  but  they  are  still  part  [*  81] 
of  the  property  occupied  by  the  company.  As  they  have 
power  to  make  bye-laws  to  regulate  their  afifairs  in  the  fullest  way 
under  the  Companies  Clauses  Act,  and  might  make  bye-laws  un- 
doubtedly before  this  agreement  was  made,  I  think  that  power 
remains  still ;  and  I  draw  the  conclusion,  that  it  was  not  their 
intention  to  part  with  their  control  over  these  premises ;  and  that 
consequently  this  does  not  amount  to  such  a  demise  as  to  give  the 
Clay  Cross  Company  and  the  other  parties  the  exclusive  occupa- 
tion of  the  premises  in  such  a  way  as  to  make  them  the  parties 
rateable ;  and  that  the  railway  company  still  remain  liable  to  the 
rate.  I  agree,  therefore,  that  in  this  case  there  ought  to  be  judg- 
ment' for  the  defendants.  Judgment /or  the  defendants. 

[Error  having  been  brought  from  the  above  judgment,  the  case 
was  argued  in  the  Exchequer  Chamber,  where,  after  argument, 
the  Court  took  time  for  consideration.] 

June  26.    The  judgment  of  Lord  Coleridge,  [10  Q.  B.  D.  445] 
Ch.  J.,  and  Pollock  and  Amphlett,  BB.,  was 
delivered  by 

Amphlett,  B.  —  This  is  an  appeal  from  a  decision  of  the  Court 
of  Queen's  Bench,  that  the  plaintififs  were  properly  rated  as  occu- 
piers in  law  in  respect  of  certain  lines  of  railway  and  a  stable, 
all  within  the  ambit  or  curtilage  of  their  station  at  Clapham 
Junction ;  and  that  consequently  a  distress  for  the  rates  was  good. 

This  Court  was  unanimously  of  opinion,  on  hearing  the  appel- 
lant's counsel  only,  that,  so  far  as  related  to  the  lines  of  railway. 
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the  plaintiffs  were  liable  to  be  rated;  and  accordingly  the  only 
point  left  for  decision  is  as  to  the  stable,  which  was,  in  fact,  in 
possession  of  the  Clay  Cross  Company,  under  the  agreement  dated 
the  5th  of  February,  1870,  set  out  in  the  case. 

If  the  effect  of  that  agreement  was  to  create  an  actual  demise  of 
the  stable  in  favour  of  the  Clay  Cross  Company,  it  was  not,  and, 
in  my  opinion,  could  not  be  successfully  disputed,  that  the  latter 
company  and  not  the  plaintiffs  were  the  proper  parties  to  be  rated, 
and  that  consequently  the  decision  of  the  Court  below  was  wrong. 

It  was,  however,  contended  on  the  part  of  the  defendants  that 
the  agreement  did  not  create  any  estate,  but  merely  operated  as  a 
licence  to  the  Clay  Cross  Company  to  occupy  and  use  the  stable  as 
an  easement ;  and  if  that  is  the  true  conclusion,  I  am  of  opinion 
that  the  Clay  Cross  Company  had  not  a  rateable  occupation,  and 
that  the  decision  of  the  Court  below  was  therefore  correct  For 
it  appears  to  be  settled  that  a  mere  licensee  is  not  liable  to  be 
rated,  unless  he  has  the  sole  and  exclusive  occupation;  and,  in 
my  opinion,  the  clause  of  the  agreement,  whereby  the  Clay  Cross 
Company  were  to  be  bound  by  the  bye -laws,  &c.,  from  time  to 
time  made  by  the  plaintiffs,  is  sufficient,  when  taken  in  connec- 
tion with  the  other  circumstances  in  the  case,  to  show  that  the 
plaintiffs  were  to  retain  a  control  over  the  stables  as  part 
[*  446]  of  their  station.  It  *  is  true  that  the  company  have  not 
in  point  of  fact  exercised  any  control  over  the  stable  dur- 
ing the  currency  of  the  agreement,  but  that,  I  think,  is  quite 
immaterial.  The  power  to  exercise  such  control  is  sufficient  to 
prevent  a  mere  licensee  from  acquiring  a  rateable  occupation. 
Thus,  in  Bex  v.  Trent  and  Mersey  Navigation  Co.,  4  B.  &  C.  57 
(28  R  R  212),  where  the  company,  under  a  power  from  the  pro- 
prietors of  certain  limestone  quarries,  entered  and  continued  ex- 
clusively for  more  than  twenty  years  to  work  the  quarries,  l)aying 
2^.  a  ton,  it  was  nevertheless  held  that,  because  the  proprietors 
might,  if  they  pleased,  have  granted  (although  they  in  fact  never 
did)  a  similar  privilege  to  other  persons,  the  company  had  not 
exclusive  occupation,  so  as  to  make  them  liable  to  be  rated. 

The  only  question,  then,  which  remains  is  whether  the  agree- 
ment did  in  fact  operate  as  an  actual  demise ;  and  I  have  come  to 
the  conclusion  that  it  did  not  For,  first,  it  may  be  observed  that 
it  contains  no  express  obligation  on  the  plaintiffs  to  do  anything, 
and  it  is  consequently  not  signed  by  any  person  on  their  behalf. 
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but  it  imposes  many  obligations  upon  the  Clay  Cross  Company  in 
consideration  of  the  plaintiffs  permitting  them  to  occupy  and  use 
a  stable  for  the  accommodation  of  four  horses.  This  is  certainly 
remarkable,  if  it  was  the  intention  of  the  parties  that  an  actual 
tenancy  should  be  created,  but  what  might  be  expected  if  there 
was  to  be  a  mere  permissive  occupation.  I  think,  however,  that 
if  the  plaintiffs  had  been  individuals,  and  not  a  company  (as  to 
which  I  shall  say  more  presently),  it  would  be  inferred  that  there 
was  a  contemporaneous  parol  agreement  on  the  part  of  the  plain- 
tiffs to  give  effect  to  the  consideration  mentioned  in  the  agree- 
ment, that  is  to  say,  to  permit  the  Clay  Cross  Company  to  "  occupy 
and  use  "  a  stable  for  the  accommodation  of  four  horses.  But 
what  is  the  meaning  of  these  words  "  occupy  and  use  "  ?  They 
are,  no  doubt,  not  inconsistent  with,  and  might  well  operate  to 
create  a  demise,  if  the  rest  of  the  agreement  or  the  surrounding 
circumstances  offered  reasonable  proof  that  such  was  the  intention 
of  the  parties;  but,  taken  by  themselves,  they  do,  in  my  judg- 
ment, more  properly  denote  a  mere  permissive  occupation  or  ease- 
ment resembling  that  of  a  lodger.  The  only  passage  I  can  find 
in  the  rest  of  the  agreement  that  appears  to  countenance  a 
more  extensive  meaning  to  *  those  words  is  that  which  [*  447] 
stipulates  that  the  rent  is  to  be  paid  "  without  any  deduc- 
tions whatever,  property  tax  only  excepted,"  from  which  it  is 
sought  to  be  inferred,  not  without  some  plausibility,  that  the 
rates  were  to  be  paid  by  the  Clay  Cross  Company.  I  think,  how- 
ever, that  inferfence  cannot  be  properly  made  in  this  case.  I 
should  have  expected,  if  that  was  the  intention,  to  find  rates  and 
taxes  specifically  mentioned ;  and,  as  to  the  words  "  without  any 
deductions  whatever,"  they  are  merely  a  "common  form,"  and 
may  have  been  used  here  to  introduce  the  exception  of  the  prop- 
erty tax,  which  might,  I  suppose,  be  paid  by  a  mere  lodger  when 
a  periodical  rent  is  reserved.  And  it  may  be  further  observed 
that  the  property  tax  generally,  and  not  merely  the  landlord's 
property  tax,  is  excepted;  whereas,  if  a  tenancy  were  created, 
there  would  be  a  tenant's  property  tax  as  well,  which  could  not, 
of  course,  have  been  intended  to  be  excepted.  This  may  be 
thought  rather  to  look  as  if  the  parties  were  aware  that  there  was 
to  be  no  tenancy,  and  therefore  no  tenant's  property  tax  to  be  paid. 
The  provision  as  to  quitting  and  delivering  up  possession  of  the 
stable  at  the  expiration  of  one  month  after  notice  to  the  Clay 
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Cross  Company,  or  their  executors  or  administrators,  does  not 
appear  to  me  to  afford  any  inference  that  an  actual  demise  was 
intended,  inasmuch  as  it  would  be  as  suitable  to  a  lodger,  for 
instance,  as  to  a  tenant  Any  licence  of  that  kind,  being  accom- 
panied  by  an  interest,  might  well,  as  here,  be  extended  to  execu- 
tors. But  if  there  was  (as  contended)  not  a  mere  licence,  but  a 
demise,  it  would  be  assignable,  and  it  is  difficult  to  account  for 
assigns  not  being  mentioned  in  the  clause  respecting  notice.  It 
may  be  admitted,  however,  that  inferences  drawn  from  a  minute 
criticism  of  the  particular  expressions  of  an  agreement  of  this 
kind,  taken  by  themselves,  are  vague  and  ambiguous,  and  I  do 
not  rest  much  upon  them. 

The  broad  fact  remains  that,  considering  the  stable  was  within 
the  curtilage  or  ambit  of  the  station,  and  evidently  intended  for 
the  accommodation  of  the  coal -dealers  who  occupied  offices  pro- 
vided for  them  by  the  plaintiffs,  and  carried  on  their  business  in 
connection  with- the  plaintiffs*  railway,  it  is  in  a  great  degree 
improbable  that  the  plaintiffs  should  have  intended  to 
[•  448]  grant  a  *  demise  with  no  provision  against  alienation,  and 
no  power  of  re-entry  in  case  the  stable  should  be  used  for 
other  purposes  than  the  accommodation  of  horses.  It  is  possible 
that  considerable  annoyance  and  inconvenience  might  arise  in 
this  way  before  the  plaintiffs  could  eject  a  disagreeable  tenant  by 
notice  in  due  course  of  law,  all  danger  of  which  is  to  be  avoided 
if  the  agreement  operated  as  a  licence  only.  As,  therefore,  the 
language  is  at  least  as  applicable  to  a  licence  as  to  a  demise,  I 
think  that  justice  and  convenience  require  that  it  should  be  so 
construed.  And,  further,  I  think  there  is  force  in  the  observa- 
tion of  my  Brother  Quain  in  his  judgment  in  the  Court  below 
respecting  the  use  of  the  indefinite  article  before  stable  in  the 
agreement,  and  in  the  reasons  which  he  gives,  and  which  I  will 
not  repeat,  that  it  was  only  intended  to  give  the  Clay  Cross  Com- 
pany and  the  other  coal-dealers  accommodation  for  four  horses  in 
some  stable  on  the  premises  at  the  selection  of  the  plaintiffs,  and 
which  might  be  possibly  part  of  a  larger  stable  if  convenience 
required  it 

There  was  another  point  raised  by  Mr.  Herschell  which  I 
think  is  deserving  of  consideration.  The  plaintiffs  are  a  corpora- 
tion, and  cannot  therefore  create  any  estate  —  not  even  a  tenancy 
at  will,  —  except  by  an  instrument  under  their  corporate  seaL 
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How,  then,  can  they  be  bound  by  a  parol  agreement  for  a  demise 

—  if,  in  fact,  any  was  entered  into  by  any  person  on  their  behalf 

—  when  the  Clay  Cross  Company  was  let  into  possession  ?  The 
plaintiffs*  agent  might,  of  course,  give  to  that  company  the  physi- 
cal possession  of  the  stable;  but  I  see  nothing  to  prevent  the 
plaintiffs  from  terminating  that  possession  at  any  time  without 
giving  the  month's  notice  required  by  the  agreement;  and  it  may 
be  that  it  was  the  knowledge  of  that  circumstance  which  occa- 
sioned the  agreement  to  be  drawn  up  witliout  any  stipulation  on 
the  part  of  plaintiffs.  In  Eeg.  v.  Marquis  of  Salisbury,  8  Ad.  & 
K  716,  it  was  held  that  the  marquis  was  rateable  for  tolls  of 
which  he  was  the  owner,  and  not  his  tenant  who  had  actually 
received  and  paid  rent  for  the  same  under  a  parol  agreement ;  and 
the  decision  was  based  on  the  ground  that  the  tolls  from  their 
nature  could  only  pass  by  deed,  and  no  interest  at  law,  therefore, 
had  passed  out  of  the  marquis.  This  authority  seems  applicable 
to  this,  case,  if  no  interest  passed  out  of  the  plaintiffs, 

♦for  want  of  an  instrument  under  their  corporate  seal.   [^449] 
I  do  not  wish,  however,  to  rest  my  judgment  upon  this 
somewhat  technical  point,  but  upon  the  substantial  merits  of  the 
case.     I  think  that  the  judgment  of  the  Court  below  was  right, 
and  that  the  appeal  ought  to  be  dismissed 

The  judgment  of  Cleasby,  B.,  and  Grove  and  Denman,  JJ., 
was  delivered  by 

Cleasbt,  B.  — It  must  be  taken  as  admitted  that  if  the  rate 
was  bad  as  to  the  stable,  the  plaintiffs  in  this  action  of  replevin 
are  entitled  to  recover. 

As  I  understand  that  three  at  least  of  my  learned  Brothers  are 
in  favour  of  affirming  the  judgment,  and  this  is  not  a  case  which, 
it  is  to  be  hoped,  will  be  carried  further,  it  might  seem  super- 
fluous for  me  to  give  any  reasons,  and  my  only  ground  for  doing 
so  is  to  prevent  the  judgment  of  a  Court  of  error  from  having  the 
effect  which,  in  my  mind,  it  might  have,  of  materially  unsettling 
the  law  of  rating.  If  it  was  a  correct  conclusion  from  the  facts 
stated  in  this  case,  that  the  whole  of  the  station  within  the 
boundaries  marked  was  to  be  regarded  as  one  tenement,  and  occu- 
pied as  such  by  the  railway  company,  in  the  same  manner  as  a 
dwelling-house,  though  let  out  in  parts  to  various  tenants,  is  all 
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in  the  occupation  of  the  landlord,  the  rate  would  be  right  The 
overseers  have  treated  it  so,  but,  I  fear,  their  doing  so  cannot  be 
treated  as  evidence  of  the  fact,  since  it  is  the  matter  now  in  dis- 
pute, and  it  is  their  interest  to  treat  it  so,  because,  if  the  whole 
is  one  occupation,  the  stables  would  be  part  of  the  subject  of 
rating,  whether  used  or  not,  like  empty  lodgings  in  a  house. 

I  must  say  the  materials  are  very  slight  for  regarding  it  all  as 
one  occupation.  It  does  not  appear  that  there  is  any  gate  in  the 
opening  into  the  public  street,  still  less  that  it  is  ever  closed, 
much  less  locked.  Indeed,  it  would  seem  clear  from  the  case 
that  there  is  only  a  gateway,  and  no  gate,  where  the  tenants  of 
the  stable  have  access,  though  there  is  a  gate  at  the  other  end, 
near  Lavender  Hill.  The  only  outer  door,  therefore,  is  that  of 
the  stable  itself ;  and  the  consequence  of  holding  it  all  to  be  one 
occupation  would  be  that,  if  the  stable  was  broken  into  and  a 
horse  stolen,  the  stable  must  be  described  in  the  indict- 
[♦  450]  ment  as  the  stable  of  the  railway  ♦  company ;  and,  if  the 
only  outer  door  is  that  of  the  stable,  the  case  of  the  stable 
can  hardly  be  distinguished  in  any  particular  from  that  of  the 
offices,  and  the  idea  of  a  curtilage  seems  to  be  inapplicable.  The 
instance  of  an  outer  door,  with  a  servant,  appointed  and  remove- 
able  by  the  railway  company,  to  take  charge  of  it,  if  there  was 
one,  would  be  by  no  means  conclusive,  as  appears  by  the  case  of 
lieg.  V.  SL  George's  Union,  L.  E.  7  Q.  B.  90.  It  is  stated  at  the 
end  of  this  case  that  unless  the  facts  stated  establish  an  occupa- 
tion by  the  railway  company  they  are  not  occupiers.  It  is  not  to 
be  inferred  because  it  would  seem  convenient.  Still,  if  upon  the 
materials  before  them,  and  in  the  absence  of  any  such  facts  as  I 
have  adverted  to,  my  learned  Brothers  feel  justified  in  concluding 
that  the  facts  which  do  appear  are  such  that  the  stables,  if  not 
used,  could  not  be  returned  to  the  overseers  as  empty,  but  must 
be  rated  as  part  of  the  occupation  of  the  railway  company  (like 
the  case  of  a  house  with  lodgers),  upon  this,  which  is,  I  think, 
only  a  conclusion  of  fact,  I  would  rather  acquiesce  in  their  con- 
clusion than  rely  upon  my  own  view.  But  if  the  case  is  to  be 
regarded  as  depending  upon  the  effect  of  the  agreement  between 
the  railway  company  and  the  gentleman  who,  it  was  said,*  formed 
the  Clay  Cross  Company  (and  it  was  mainly,  if  not  entirely,  upon 

^  It  was  stated  by  counsel  on  the  argament  that  ^he  Claj  Cross  Companj  reallj 
consisted  of  but  one  person. 
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this  the  case  was  argued),  I  could  only  come  to  the  conclusion 
that  the  effect  of  that  agreement  was  to  hand  over  the  occupation 
and  possession  of  the  stable  to  the  tenant  in  the  same  way  as  it 
does  with  the  offices.  Upon  this  it  must  be  noticed  that  the 
question  is,  not  what  the  title  of  the  Clay  Cross  Company  to  the 
possession  was,  but  what  their  possession  in  point  of  fact  was; 
and  that  it  is  wholly  immaterial  that  the  agreement  of  the  rail- 
way company  was  only  by  parol,  and  not  under  seal.  The  rent 
paid  by  the  Clay  Cross  Company  was  still  rent  paid  for  the  stable, 
and  could  not  be  recovered  back  upon  the  ground  that  the  agree- 
ment was  imperfect  Treating,  therefore,  the  stable  as  a  separate 
tenement  and  the  subject  of  separate  occupation,  the  following 
reasons  satisfy  me  that  the  subject  of  the  agreement  was  the  occu- 
pation and  possession  of  the  stable  itself,  and  not  the  mere  ease- 
ment and  right  to  put  horses  in  it  First,  the  language, 
**  use  and  occupation  of  a  stable  by  the  ♦  permission  of  the  [*451] 
landlord."  is  the  usual  and  regular  language  when  the 
thing  itself  is  let  Although  the  words  are  *  a  stable, "  and  not 
"the  stable,*  as  soon  as  the  subject  of  the  agreement  was  made 
certain  by  a  particular  stable  being  used,  the  two  descriptions 
would  mean  the  same  thing ;  I  should  myself  read  the  words  "  a 
stable  for  the  accommodation  of  four  horses  '  as  indicating  a  par- 
ticular stable;  but  this  would  be  immaterial  as  soon  as  it  was 
certain  what  stable  formed  the  subject  which  the  agreement  was 
to  apply  ta  It  is  worthy  of  notice  that  the  same  words  "  permit- 
ting to  use  and  occupy  *  are  used  as  regards  the  offices,  and  as  to 
them  the  possession  was,  no  doubt,  given  up.  Secondly,  by  the 
terms  of  the  agreement,  rent  is  to  be  paid.  The  word  "  rent  " 
generally  means  what  is  paid  by  a  tenant  to  his  landlord  for  the 
occupation  of  the  property  of  ^he  latter,  and  carries  with  it  the 
right  of  distress  upon  what  is  let  Thirdly,  the  tenant  is  to 
deduct  property  tax  from  the  rent  But  he  can  only  deduct  prop- 
erty tax  because  he  pays  it,  and  he  only  pays  it  because  he  is 
assessed  to  it,  Jtad  he  is  only  assessed  to  it  because  he  is  the 
occupier.  Fourthly,  the  tenant  is  not  to  make  any  other  deduc- 
tions from  the  rent  This  must  refer,  among  other  things,  to  the 
poor-rate;  the  clause  is  almost  an  invariable  one  in  leases  and 
agreements,  and  that  is  its  recognised  meaning.  The  tenant  thus 
is  not  to  deduct  poor-rate,  that  is,  he  is  to  pay  it  himself;  but 
this  is  because  he  is  rated  to  it,  and  he  is  rated  to  it  because  he  is 
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the  occupier.  Thus  the  agreement  of  the  parties,  so  far  as  I  can 
collect,  is  that  the  tenant  is  to  pay  poor-rate;  but  the  present 
decision  is  that  the  landlord  is  to  pay  poor-rate.  Fifthly,  the 
tenant  is  to  give  up  "  possession  of  the  said  stable  "  at  a  month's 
notice.  But,  unless  he  has  had  possession  of  the  stable,  how  is 
he  to  give  it  up  to  the  railway  company.  The  railway  company 
are  always  in  possession  of  it.  And  the  clause  in  the  agreement 
on  this  subject  is  very  precise,  for  provision  is  made  for  a  pay- 
ment of  a  proportionate  part  of  the  rent  if  the  notice  did  not  agree 
with  the  rent  day,  and  for  the  notice  being  served  upon  the  execu- 
tors and  administrators  of  the  tenant  (I  before  mentioned  that 
the  Clay  Cross  Company  was  said  to  consist  of  one  person),  or 
might  be  given  by  aflSxing  it  upon  a  conspicuous  part  of  the 
stables.  This  last  clause  is  a  usual  one  in  leases  and 
[•  452]  agreements,  and  is  of  great  service  when  premises  are  •  left 
empty  and  the  tenant  cannot  be  found,  or  there  is  at  the 
time  no  personal  representative ;  and  it  shows  almost  conclusively 
that  the  railway  company  could  not  lawfully  take  possession  of 
the  empty  stables,  and  would  be  trespassers  if  they  did  so  without 
this  notice ;  and  yet  they  are  said  to  be  always  in  possession. 

Treating,  therefore,  the  stable  a^  a  separate  tenement  and  capa- 
ble of  separate  occupation,  I  think  that  to  hold  that  the  agreement 
set  out  does  not  make  the  Clay  Cross  Company  the  occupiers 
would  introduce  great  uncertainty  into  the  law  of  rating,  and  on 
that  account  I  have  added  the  above  remarks. 

I  do  not  think  that  the  cases  of  Rex  v.  Trent  and  Mersey  Navi- 
gation, 4  B.  &  C.  57  (28  R  R  212)  (a  limestone  quarry),  and 
Beg,  V.  Marquis  of  Salisbury,  8  Ad.  &  E.  716  (tolls),  govern  the 
present  case.  Indeed  they  have  little  or  no  bearing  upon  the 
question  of  who  is  in  the  actual  possession  of  such  a  tenement  as 
a  stable. 

It  is  found  as  a  fact  in  the  case  that  none  of  the  bye-laws  are 
material  to  the  question  of  occupation.  And  it  seems  hardly 
reasonable  to  suppose  that  the  bye-laws  could  be  made  for  such 
an  object  as  would  affect  the  possession  of  a  particular  stable 
under  an  agreement.  It  is  also  to  be  noticed  that  the  words  of 
the  agreement  as  to  bye-laws  are  that  the  tenant  will  observe  the 
bye-laws,  niles,  and  regulations  to  be  made  for  the  government 
and  use  of  the  railway  station,  premises,  and  conveniences.  This 
can  hardly  mean  for  the  government  and  use  of  the  stable  let;  it 
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may  well  mean  a  use  of  platforms,  open  spaces,  gateways,  &c., 
which  may  interfere  with  the  convenience  of  the  occupier  of  the 
stable,  but  not  give  a  right  to  the  railway  company  to  interfere 
with  the  occupation  and  possession  of  the  stable  itself  without 
due  notice.  If  the  rest  of  the  agreement  gives  an  independent 
possession  to  the  tenant,  such  a  clause  ought  to  have  a  meaning 
not  inconsistent,  if  it  can  have  a  consistent  meaning. 

The  Court  being  equally  divided.  Judgment  affirmed. 


Smith  V.  Lambeth  Asseflsment  Committee. 

9  Q.  B.  D.  585-597 ;  10  Q.  B.  D.  327-331  (s.  c.  50  L.  J.  M.  C.  106 ;  52  L.  J.  M.  C.  1 ; 

48  L.  T.  57). 

Poor-Rate,  —  Valuation  (Metropolis)  Act,  1869  (32  j-  33  Vict.  c.  67).—  [585] 
Rateable  Hereditaments.  —  Bookstalls  on  a  Railway  Platform.  —  Exclu- 
sive Occupation.  —  Exclusive  Enjoyment.  —  Licence  or  Demise. 

By  indenture  the  South  Western  Railway  Company  granted  to  Snaith  & 
Son  (therein  called  'Hhe  tenants  ")  for  seven  years  *'  the  sole  and  exclusive 
licence  and  privilege  to  vend,  sell,  lend,  and  exhibit  for  sale  and  loan,  news- 
papers, books,  periodicals,  stationery,  &c.,  and  such  other  like  articles  required 
for  the  convenience  of  passengers  by  railway  as  should  be  approved  by  the 
secretary  of  the  company,  at  all  their  stations,''  &c.  ;  and  also  full  liberty  for 
the  tenants,  subject  to  the  approval  of  the  engineer  of  the  company,  to  erect 
and  place  bookstands,  &c.,  on  the  platforms  for  exhibiting  and  keeping  their 
books,  &c.,  and  to  post  and  exhibit  advertisements  and  placards  on  the  station 
walls  ;  and  also  full  and  free  ingress  and  egress  at  all  reasonable  times  for  the 
tenants,  their  servants  and  agents,  to  and  from  the  several  stations  for  the 
purposes  of  the  grant.  The  persons  employed  by  Smith  &  Son  were  to  be 
under  the  control  of  the  station-master  and  liable  to  immediate  removal  from 
the  station  in  case  of  insobriety  or  misconduct.  S.  &  Son  were  to  pay  the 
company  certain  fixed  monthly  rents,  and  also  a  percentage  (quarterly)  on  the 
gross  amounts  received  by  S.  &  Son  for  the  posting  of  the  advertisements,  &c., 
—  with  a  proviso  that,  in  case  the  rent  or  the  quarterly  payments  should  be  in 
arrear  for  fourteen  days  after  notice,  the  same  should  be  recoverable  by  the 
company,  in  addition  to  any  other  remedies,  "  by  distress  as  in  the  case  of 
rent  in  arrear."  And  it  was  provided  that  the  tenants  should  not  vend  or  offer 
for  sale,  or  exhibit  or  publish,  any  books  or  advertisements  or  placards  of  an 
indecent,  immoral,  or  seditious  character,  or  which  should  be  forbidden  by  the 
company;  and  should  abide  and  observe  the  regulations  from  time  to  time 
made  by  the  company  touching  the  placing  on  the  platforms  any  of  the  neces- 
sary bookstands;  and  the  company  warranted  to  the  tenants  "  the  quiet  and 
peaceable  enjoyment  and  benefit  tiiereby  granted  for  the  period  and  upon  the 
terms  and  stipulations  and  in  manner  aforesaid." 

S.  &  Son  erected  bookstands  upon  four  several  platforms  at  the  Waterloo 
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Station,  and  had  the  exclusive  posseasion  and  ase  of  them ;  and  these  book- 
stalls were  closed  at  uight  with  shutters,  and  were  locked  up,  the  keys  being 
kept  by  their  servants.  No  rights  of  ingress  and  egress  to  and  from  the 
station,  or  of  access  to  the  bookstalls,  were  exercised  by  S.  &  Son  or  their 
agents  or  servants,  except  under  the  provisions  and  for  the  purposes  of  the 
indenture.  The  company  were  assessed  to  the  poor-rate  for  the  station 
generally  :  — 

Held,  by  the  Queen's  Bench,  and  by  the  Court  of  Appeal  that  S.  k  Son  had 
no  "  exclusive  occupation  *'  of  any  portion  of  the  platforms,  so  as  to  render 
them  liable  to  be  rated  in  respect  of  these  bookstalls. 

Case  stated  by  consent  under  12  &  13  Vict  c.  45,  s.  11,  on  a 
return  to  a  mandamus  to  the  general  quarter  sessions  for  Surrey, 

commanding  them  to  enter  continuances  and  to  hear  and 
[*  586]  determine  *  the  merits  of  certain  appeals  against  a  rate  or 

assessment  for  the  relief  of  the  poor  of  the  parish  of 
Lambeth :  — 

1.  The  appellants  are  booksellers,  librarians,  stationers,  and 
news  and  advertisement  agents  carrying  on  business  under  the 
style  or  firm  of  W.  H.  Smith  &  Son,  their  principal  place  of 
business  being  at  No.   186,  Strand. 

2.  The  respondents  are  the  assessment  committee  for  the  parish 
of  Lambeth  and  the  churchwardens  and  overseers  of  the  poor  of 
that  parish.  The  Waterloo  Station  of  the  London  and  South 
Western  Railway  Company  hereinafter  mentioned  is  situate 
within  the  parish  of  Lambeth. 

3.  Shortly  after  the  18th  of  February,  1800,  the  appellants 
received  notices  of  that  date  in  respect  of  the  several  bookstalls 
hereinafter  mentioned,  which  are  situate  at  the  Waterloo  Station, 
to  the  effect  that  the  assessment  committee  for  the  parish  of  Lam- 
beth had  had  laid  before  them  a  provisional  list  wherein  the 
bookstalls  were  included  for  assessment 

4  These  bookstalls  had  never  before  been  included  in  any 
valuation  or  provisional  list,  nor  had  they  been  rated  or  assessed 
to  the  relief  of  the  poor  or  otherwise,  nor  had  the  names  of  the 
appellants  appeared  in  any  valuation  or  provisional  list,  nor  had 
the  appellants  been  rated  to  the  relief  of  the  poor  or  otherwise  in 
the  parish. 

5.  On  the  26th  of  February,  1880,  the  appellants  gave  notice 
to  the  assessment  committee  of  their  objections  to  the  insertion 
of  the  bookstalls  in  the  provisional  list  On  the  9th  of  March, 
1880,  the  assessment  committee  overruled  the  objections.     No 
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copy  of  such  provisional  list,  or  notice  thereof,  was  afterwards 
served  on  the  appellants.  • 

6.  The  rate  or  assessment  for  the  relief  of  the  poor  and  other 
purposes  in  respect  of  which  the  appeals  were  brought  was  made 
by  the  respondent's  and  allowed  on  the  20th  of  March,  1880,  and 
such  rate  purports  to  be  made  in  accordance  with  the  provisional 
list  [See  a  copy  of  the  rate,  so  far  as  it  relates  to  the  bookstalls 
in  question,  on  the  next  page.] 

7.  The  bookstalls  in  question  are  in  possession  of  and  used  by 
the  appellants  under  the  terms  of  an  indenture  dated  the  25th  of 
April,  1872,  and  made  between  the  London  and  South 
Western  *  Railway  Company  (therein  called  *  the  com-  [•  588] 
pany  "),  of  the  one  part,  and  W.  H.  Smith  and  W.  Leth- 
bridge  and  their  assigns  (therein  called  ''the  tenants*},  of  the 
other  part.  A  copy  of  the  indenture,  omitting  the  annual  pay- 
ments agreed  to  be  made,  was  made  a  part  of  the  case,  and  set  out 
in  an  Appendix 

8.  The  terms  of  the  indenture  were  in  full  force  and  effect  at 
the  date  of  the  rate ;  and,  in  pursuance  of  the  provisions  in  the 
indenture  contained,  the  spaces  occupied  by  the  appellants'  book 
cases  were  set  apart,  and,  so  far  as  the  bookstalls  are  erected  and 
placed  upon  the  platforms  of  the  station,  they  have  been  so  erected 
and  placed  with  the  approval  of  the  engineer  and  general  manager 
of  the  company. 

9.  From  the  date  of  the  indenture  the  appellants  have  exer- 
cised their  rights  thereunder,  partly  by  attendants  who  have 
exhibited  and  vended  newspaper,  books,  &c.,  carried  by  hand  or 
carried  by  such  assistants  in  baskets  or  other  convenient  articles 
to  passengers  at  the  stations  or  in  the  trains  at  the  station,  and 
partly  by  means  of  portable  bookstalls  or  in  the  spaces  so  assigned 
as  aforesaid.  At  the  commencement  oF  the  grant  under  and  by 
the  indenture,  and  for  some  time  afterwards,  spaces  for  one  move- 
able stall  on  the  main  line  platform  and  for  one  moveable  stall  on 
the  line  then  called  the  suburban  line  were  assigned  by  the  com- 
pany to  the  appellants ;  but,  as  the  station  has  from  time  to  time 
been  enlarged  and  the  business  and  traffic  thereat  increased,  other 
spaces  have  been  assigned  to  the  appellants.  From  time  to  time, 
at  the  request  of  the  company,  the  appellants  have  closed  their 
stalls  and  suspended  the  exercise  of  their  rights  and  privileges. 

[Paragraphs  10,  11,  12,  and  13  described  the  bookstalls  and  the 
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mode  of  placing  them,  —  Nos.  3242,  3244,  and  3245  being  fixed 
to  the  platform  and  walls  of  the  station,  and  No.  3243  merely 
resting  by  its  own  weight  on  the  platform.] 

14.  The  bookstalls  are  used  exclusively  by  the  appellants  and 
their  servants,  and  only  for  the  purposes  authorised  by  the  inden- 
ture. They  are  closed  at  night  with  shutters,  and  locked  up,  and 
the  keys  are  kept  by  the  appellants'  servants. 

15.  Alterations  at  the  instance  of  the  company  have  from  time 
to  time  been  made  in  the  position  of  the  bookstalls  since  the  date 
of  the  indenture. 

*  16.    No  rights  of  ingress  and  egress  to  and  from  the  [*  589] 
station  or  of  access  to  the  bookstalls  are  exercised  by  the 
appellants  or  their  agents  or  servants,  except  under  the  provisions 
and  for  the  purposes  of  the  indenture. 

17.  In  or  about  the  year  1871,  when  the  assessment  of  the 
London  and  South  Western  Eailway  Company  to  the  poor  rate  in 
respect  of  their  station  at  Waterloo  was  under  consideration,  the 
assessment  surveyor  to  the  parish  of  Lambeth  included  in  his 
estimate  for  such  assessment  an  item  of  £1000  in  respect  of 
annual  profit  to  the  railway  company  arising  from  bookstalls  and 
advertisement  spaces.  The  company  did  not  admit  in  their  esti- 
mate such  a  source  of  profit,  and  appealed  against  the  whole 
assessment ;  and  upon  the  hearing  of  that  appeal  the  assessment- 
sessions,  without  deciding  as  to  any  particular  items,  fixed  a 
lump-sum  as  the  rateable  value  of  the  station. 

The  questions  for  the  opinion  of  the  Court  were,  —  1.  Whether 
the  appellants  were  liable  to  be  rated  in  respect  of  the  book- 
stalls, or  any  of  them ;  2.  Whether  the  rate  was  a  good  and  valid 
rate. 

The  Court  were  to  be  at  liberty  to  draw  inferences  of  fact :  and 
judgments  in  conformity  with  the  decision  of  the  Court  were  to 
be  entered  in  the  appeals,  with  costs,  at  the  session  next  or  next 
but  one  after  such  decision  should  have  been  given.  The  costs  of 
the  special  case  to  be  in  the  discretion  of  the  Court. 

The  indenture  set  out  in  the  Appendix  was  as  follows :  — 

This  indenture,  made  the  25th  of  April,  1872,  between  the 
London  and  South  Western  Eailway  Company  (hereinafter  palled 
"  the  company  "),  for  themselves,  their  successors,  &c.,  of  the  one 
part,  and  W.  H.  Smith  and  W.  Lethbridge,  of  No.  186,  Strand, 
booksellers,  &c.,  trading  under  the  firm  of  W.  H.  Smith  &  Son 
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(hereinafter  called  *  the  tenants  "),  for  themselves,  their  heirs, 
&a,  of  the  other  part,  Witnesseth  that,  in  consideration  of  the 
yearly  payments  hereinafter  reserved,  and  of  the  covenants  and 
stipulations  hereinafter  contained  and  on  the  part  of  the  tenants 
to  be  observed  and  performed,  the  company  hereby  give  and  grant 
to  the  tenants  as  is  hereinafter  restricted,  for  the  term  of  seven 
years,  to  be  computed  from  the  1st  day  of  April,  1872,  and  there- 
after from  year  to  year  (subject  as  hereinafter  mentioned),  the 
sole  and  exclusive  licence  and  privilege  (subject  only  to  the 
reservations,  covenants,  provisoes,  restrictions,  and  agreements 
hereinafter  contained),  to  vend,  sell,  lend,  and  exhibit  for  sale 
and  loan,  newspapers,  books,  periodicals,  pamphlets,  prints, 
stationery,  travelling  caps,  wrappers,  and  such  other  like  articles 
required  for  the  convenience  of  passengers  by  railway  as  shall  be 
approved  by  the  secretary  of  the  company,  at  all  the  stations  now 

existing  and  used  or  which  shall  hereafter  during  the  con- 
[*  590]  tinuance  *  of  this  grant  be  made  or  existing  or  in  use  for 

passengers  on  the  several  lines  of  railway  belonging  to  or 
leased  or  worked  by  the  company,  &c. ,  and  at  the  expense  of  the 
tenants,  to  canvass  for,  place,  post,  &c. ,  in  proper  frames  advertise- 
ments, &C.,  upon  such  parts  of  the  interior  platform  and  station 
wall  and  fences  of  all  the  said  stations,  as  may  be  approved  of 
by  the  company,  subject  also  to  the  reasonable  regulations  of  the 
company  with  respect  thereto,  &c. ,  not  interfering  with  the  space 
required  for  any  notices,  advertisements,  &c. ,  which  the  company 
may  think  proper  to  affix  relating  to  or  in  connection  with  the 
business  or  traffic  of  their  line  of  railway,  or  to  the  traffic  or 
business  of  any  other  railway  or  steam-packet  company  or  com- 
panies, as  may  from  time  to  time  be  required  by  the  general 
manager,  &c.  :  Together  with  full  liberty  for  the  tenants,  subject 
to  the  approval  of  the  engineer  of  the  company,  to  erect,  place, 
and  continue  on  such  part  of  the  platforms  of  the  said  several 
stations  of  the  company  as  may  be  approved  of  by  the  general 
manager  or  engineer  of  the  company,  all  necessary  bookstands, 
cases,  cupboards,  and  drawers,  or  other  convenient  places  for 
exhibiting,  keeping,  and  preserving  their  stock  of  papers,  books, 
periodicals,  pamphlets,  &c.,  and  to  remove  or  alter  the  position 
from  time  to  time  if  necessary ;  and  also  full  and  free  ingress  and 
egress  at  all  reasonable  times  for  the  tenants,  their  servants  or 
agents,  to  and  from  the  several  stations  for  the  purposes  of  this 
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present  grant :  And  it  is  hereby  expressly  understood  and  agreed 
that  the  company  shall  not  be  in  any  way  responsible  for  any 
stock  or  other  property  of  the  tenants  which  may  be  placed  or  left 
by  them  at  the  said  several  stations  of  the  company  pursuant  to 
the  licences  and  privileges  hereby  granted,  and  that  each  person 
employed  by  the  tenants  at  the  several  stations  of  the  company 
in  the  exercise  of  the  licences  and  privileges  hereby  granted  is 
during  the  time  of  such  employment  to  be  under  the  control  and 
to  abide  by,  obey,  and  perform  all  the  lawful  and  reasonable 
orders  and  directions  of  the  station-master  at  the  station  at  which 
such  person  may  be  employed,  and  is  to  be  liable  in  case  of  inso- 
briety or  misconduct  to  immediate  removal  from  such  station: 
And  the  tenants  hereby  covenant  with  the  company,  their  suc- 
cessors and  assigns,  that,  in  consideration  of  the  licence  and  privi- 
lege hereby  granted  by,  and  of  the  covenants  herein  contained  on 
the  part  of,  the  company,  they  (the  tenants)  will  pay  to  the  com- 
pany for  each  and  every  year  of  the  term  the  rent  or  sum  of 

£ by  twelve  equal  monthly  payments  on  the  first  day  of  each 

month  in  the  year,  in  addition  to  the  yearly  rent  or  sum  of  £ , 

hereby  reserved,  pay  or  cause  to  be  paid  to  the  company  quar- 
terly, on,  &a,  in  each  and  every  year  such  a  sum  of  money  as 

shall  be  equal  to  a  clear per  cent  of  the  gross  amounts  from 

time  to  time  received  by  the  tenants  from  the  public  for  placing, 
affixing,  &c.,  all  such  advertisements,  &a  at  the  several  stations 
before  referred  to:  And  the  tenants  hereby  undertake  and  agree 
to  defray  all  expenses  in  connection  with  the  canvassing  for, 
placing,  affixing,  exhibiting,  &c.,  of  such  advertisements,  &c.,  as 

aforesaid  out  of  the  remaining per  cent,  being  their  share 

of  the  gross  receipts  after  making  such  payments  to  the  company 
as  aforesaid;  it  being  understood  that  the  company's  station- 
masters,  porters,  &a,  shall,  so  far  as  possible,  afiford  the  tenants 
all  reasonable  assistance  in  the  practical  working  of  their  adver- 
tising business:  And  the  tenants  further  agree  to  render  to  the 
company  accounts,  &c.,  and  to  keep  suitable  books,  &c.,  of  all 
receipts,  &c.  :  Provided  always  and  it  is  hereby  expressly  agreed 
that,  in  case  any  monthly  payment  of  the  said  yearly  rent 

or  sum  of  £ ,  or  ♦  any  quarterly  payment  of  such  addi-  [*  591] 

tional  sum  as  is  hereinbefore  mentioned,  shall  be  in  arrear 

and  unpaid  for  the  space  of  fourteen  days  after  notice  in  writing 

for  payment  thereof  shall  have  been  left  at  the  principal  place  of 
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business  in  London  of  the  tenants,  the  same  shall  be  recoverable 
by  the  company  in  addition  to  any  other  remedies,  by  distress  as 
in  the  case  of  rent  in  arrear:  And  also  that  the  tenants  shall 
provide  a  suflScient  supply  of  daily  and  other  newspapers  to  all 
such  passenger  trains  as  the  secretary  or  general  manager  of  the 
company  for  the  time  being  shall  think  fit,  &c.  :  And  also  that 
the  tenants  will  not  vend  or  offer  for  sale  any  books,  periodicals, 
&c. ,  or  exhibit  or  publish  any  advertisements,  &c. ,  of  an  indecent, 
immoral,  or  seditious  character,  or  relating  to  medicines  for  com- 
plaints or  ailments  of  an  indecent  or  indelicate  character,  nor 
those  of  any  competing  railway,  &c.,  company,  nor  those  of  work- 
men in  combination,  nor  aflBx  any  advertisements,  &a,  which 
shall  from  time  to  time  have  been  forbidden  or  prohibited  by  the 
company;  and,  further,  that  it  shall  be  lawful  for  the  company 
to  remove  from  their  premises  any  such  books,  &c.  :  And,  further, 
that  the  tenants  will  not  assign  or  demise  the  benefit  of  the 
grant,  licence,  or  agreement  hereby  made,  or  any  part  thereof,  to 
any  person  or  persons  whomsoever,  except  to  any  person  or  per- 
sons who  may  become  a  partner  or  partners  with  the  tenants,  &c. , 
without  the  written  consent  of  the  secretary  or  general  manager : 
And,  further,  that  the  tenants  will  in  the  exercise  of  the  licence 
and  privilege  hereby  granted  cause  all  such  bookstalls,  advertise- 
ments, announcements,  handbills,  and  placards  to  be  of  neat  and 
suitable  appearance,  &c.,  and  shall  abide  by,  obey,  and  observe 
the  regulations  which  may  be  from  time  to  time  made  by  the 
company  touching  or  concerning  the  placing  on  the  platforms  of 
the  said  several  stations  any  of  the  necessary  bookstands,  cases, 
cupboards,  and  drawers ;  and  that  such  bookstands,  &c. ,  shall  be 
9f  neat  and  suitable  elevation,  &c.,  and  shall  be  constructed  in 
every  way  to  the  satisfaction  of  the  engineer,  &c.  Covenant  for 
a  free  pass,  and  for  conveyance  of  parcels,  &c. ,  for  the  bond  fide 
purpose  of  the  trade,  subject  to  such  regulations  as  shall  from 
time  to  time  be  made  by  the  company  or  their  general  manager, 
&c.,  the  company  not  being  responsible  for  the  loss  of  or  any 
damage  done  to  any  such  advertisements,  &c.  :  And  also  that 
during  the  term  the  company  will  not  permit  any  person  to  vend, 
lend,  or  exhibit  any  newspapers,  books,  &c.  (other  than  their  own 
train  books  and  time-tables  or  the  train  books  and  time-tables 
of  such  other  railway  or  steam-packet  company  or  companies  as 
aforesaid)  at  any  of  the  stations  of  the  company  or  over  which 
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they  have  the  exclusive  control,  nor  permit  any  person  to  exhibit 
or  afi&x  any  advertisements,  &c.,  in  or  upon  any  of  the  station 
walls,  fences,  &c.  (other  than  any  relating  to  the  affairs  or  busi- 
ness of  the  company  or  of  such  other  railway  or  steam -packet 
company  as  herein  provided) :  And  the  company  do  hereby  war- 
rant unto  the  tenants  the  quiet  and  peaceable  enjoyment  and 
benefit  of  the  grant,  licence,  powers,  privileges,  and  benefits 
hereby  granted  for  the  period,  upon  the  terms  and  stipulations, 
and  in  manner  aforesaid,  according  to  the  true  intent  and  mean- 
ing of  these  presents:  Provided  always  and  it  is  hereby  agreed 
by  and  between  the  said  parties  hereto  that,  if  any  of  the  said 
monthly  or  quarterly  payments  of  the  said  yearly  rent  or  sum  of 

£ ,  or  of  such  additional  sum  as  aforesaid  respectively,  or  any 

part  or  parts  thereof,  shall  be  in  arrear  and  unpaid  for  the  space 
of  eight  days  after  the  same  shall  have  become  due,  or  if  the 
tenants  shall  wilfully  break  or  neglect  to  fulfil  or  observe  any  of 
the  covenants  herein  contained  on  their  parts  to  be  ob- 
served, it  shall  be  lawful  for  the  company  to  put  ♦  an  end  [*  592] 
to  the  grant  hereby  made,  by  delivering  to  the  tenants,  or 
leaving  at  their  usual  or  last  known  principal  place  or  places  of 
abode  or  business  in  London,  one  calendar  month's  previous 
notice  in  writing  (to  expire  on  the  last  day  of  a  month)  of  the 
intention  of  the  company  so  to  put  an  end  to  the  said  grant ;  and 
at  the  expiration  of  such  notice  the  said  term  hereby  granted  shall 
cease  and  determine,  but  without  prejudice  to  the  rights  of  the 
company  under  the  covenants  and  agreements  herein  contained  up 
to  such  determination:  And  it  is  hereby  further  agreed,  that,  on 
the  expiration  of  the  said  term  of  seven  years,  the  licence  and 
privilege  hereby  granted  shall  (unless  the  company  or  the  tenant 
shall  have  given  to  the  other  of  them  in  manner  hereinafter  speci- 
fied three  calendar  months*  previous  notice  in  writing  determin- 
ing the  same  at  the  end  of  the  said  term  of  seven  years)  continue 
in  full  force  and  eflfect,  and  subject  to  the  stipulations  and  condi- 
tions herein  contained  and  provided,  until  either  party  shall  give 
to  the  other  of  them,  or  leave  at  their  usual  or  last  known  place 
of  business  or  abode  in  London,  three  calendar  months'  previous 
notice  in  writing  (to  expire  at  any  time  of  the  year)  of  their 
desire  to  determine  the  same,  and  at  the  expiration  of  such  notice 
the  said  licence  and  privilege  shall  cease  and  determine:  The 
licence  not  to  extend  to  any  station  not  the  sole  property  of  or 
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leased  to  or  worked  by  the  company,  or  over  which  they  have  not 
the  entire  control     In  witness,  &c. 

Poland  (with  whom  was  Archibald),  for  the  assessment  com- 
mittee. —  The  appellants  are  rateable  in  respect  of  these  bookstalls. 
The  indenture  referred  to  in  the  case  grants  to  them  certain  spaces 
on  the  company's  platforms  for  a  term  of  seven  years.  They 
build  shops  on  these  spaces :  and  the  substance  of  the  deed  is  to 
give  them  the  exclusive  enjoyment  of  those  shops  for  the  piurpose 
of  carrying  on  their  trade  therein. 

[Field,  J.  —  You  must  show  that  the  company  have  done  some- 
thing more  than  grant  to  Smith  &  Son  "  exclusive  enjoyment, '  — 
that  they  have  granted  them  exclusive  occupation.] 

They  are  at  least  as  much  in  the  exclusive  possession  and  occu- 
pation of  the  spaces  allotted  to  them,  as  were  the  occupiers  of  the 
chambers  in  Beg,  v.  St  George's  Union,  L  R  7  Q.  B.  90,  or  of 
the  surface  buildings  in  KUtow  v.  lAskeard  Union,  L.  R  10  Q. 
B.  7,  or  of  the  stables  in  Londan,  and  North  Western  By.  Co.  v. 
Buckmaster,  L.  R  10  Q.  B.  70,  444,  or  of  the  moorings  in  Cory 
V.  Bristow,  L  R  10  C.  P.  504,  1  C.  P.  D.  54,  2  App.  Gas.  262. 

[Cave,  J.  —  Is  there  any  case  of  exclusive  occupation  where  the 
person  occupying  is  debarred  from  the  right  to  go  in  and  out  at 
all  times  ?] 

I  am  not  aware  of  any.  The  occupation  and  enjoyment 
[*  593]  is  quite  *  independent  of  the  company,  so  long  as  Smith 
&  Son  pay  the  stipulated  rents,  and  conform  to  the  condi- 
tions and  regulations  imposed  upon  them  by  the  deed.  The  book- 
stand numbered  3243,  which  merely  rests  upon  the  platform  by 
its  own  weight,  possibly  may  stand  upon  a  dififerent  footing  from 
the  others,  which  are  fixed  to  the  floor  or  walls  of  the  station. 

[The  following  cases  were  also  referred  to,  —  Bex  v.  Churchill, 
4  B.  &  C.  750  (28  R  R  473) ;  JElectric  Telegraph  Co.  v.  Sal/ord- 
(Overseers),  11  Ex.  181 ;  Beg.  v.  St  Mary  Abbot* s  Kensington,  12 
Ad.  &  E.  824;  Beg.  v.  Smith,  3  E  &  E.  383,  30  L.  J.  M.  C.  74; 
Beg.  V.  Morrish,  32  L.  J.  M.  C.  245 ;  Spear  v.  Bodmin  Union,  49 
L.  J.  M.  C.  69 ;  Allan  v.  Overseers  of  Liverpool,  L.  R  9  Q.  B.  180.] 

Mclntyre,  Q.  C.  (Douglas  Kingsford  with  him),  was  not  called 
upon. 

Field,  J.  —  I  think  we  must  answer  the  questions  put  to  us  by 
tho  Hcssions  in  the  negative.     The  material  question  is  whether 
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the  appellants  are  liable  to  be  rated  in  respect  of  tliese  bookstalls. 
Now,  the  principles  upon  which  the  rateability  of  occupiers  under 
the  statute  of  Elizabeth  rests  are  pretty  clearly  settled.  Nothing 
else  appearing,  the  London  and  South  Western  Railway  CompaDy 
are  the  persons  rateable  in  respect  of  their  station.  They  occupy 
a  large  portion  of  it,  and  they  are  rated  in  respect  of  it  They 
are  practically  paying  rates  for  the  spaces  upon  which  Messrs. 
Smith  &  Son  have  erected  these  bookstands.  It  is  now  said  that 
Messrs.  Smith  &  Son  are  also  rateable.  Except  in  the  case  of  a 
joint  occupation,  there  cannot  be  two  persons  liable  to  be  rated 
for  the  same  thing.  The  onus  of  proving  liability  rests  upon  the 
respondents.  The  short  facts  are  these :  —  The  London  and  South 
Western  Railway  Company,  being  owners  of  the  Waterloo  Sta- 
tion, have  assigned  certain  spaces  on  their  platforms  to  Messrs. 
Smith  &  Son  for  the  purpose  of  erecting  thereon  bookstands  for 
supplying  passengers  by  the  railway  with  newspapers,  pamphlets, 
books,  &c.,  and  it  is  said  that  they  have  thereby  parted  with  the 
exclusive  occupation  of  those  spaces  to  Smith  &  Son.  Before  the 
grant  to  Smith  &  Son,  the  company  had  the  full  ownership  and 
occupation  of  the  entire  station.  They  had  the  power  to 
allow  anyone  to  *  come  upon  the  premises.  Mr.  Poland  [*  594] 
must  show  that  they  have  parted  with  all  their  interest  in 
this  portion  of  their  premises  before  he  can  make  out  that  Smith 
&  Son  have  such  an  exclusive  occupation  as  to  make  them  rate- 
able. What  they  have  done  is  in  writing.  The  company  have 
granted  something.  What  was  it  ?  Was  it  exclusive  occupation 
or  exclusive  enjoyment?  Have  they  parted  with  the  occupation? 
To  determine  this  we  must  look  at  the  whole  scope  of  the  agree- 
ment. What  is  a  demise  ?  It  is  where  one  person  parts  with  all 
his  interest  in  the  subject  of  the  demise  to  another.  This  is  an 
interest  in  land,  and  requires  to  be  in  writing  and  under  seal. 
From  the  beginning  to  the  end  of  this  document  the  parties  care- 
fully avoid  all  expression  of  intention  to  create  a  tenancy.  It 
begins  by  expressing  an  intention  to  grant  for  a  term  "  the  sole 
and  exclusive  licence  and  privilege  *  (subject  to  certain  reserva- 
tions) to  sell  and  lend,  &c.,  newspapers,  &c.,  at  the  company's 
stations :  and  it  provides  for  the  determination  of  the  "  licence  or 
privilege  "  thereby  granted :  and,  when  they  want  to  secure  an 
easy  mode  of  recovering  the  arrears  of  the  monthly  or  quarterly 
payments,  I  find  the  parties  carefully  provide  that  the  same  shall 
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be  recoverable  by  the  company,  in  addition  to  any  other  remedies, 
**  by  distress,  as  in  the  case  o!  rent  in  arrear, "  —  a  provision 
which  would  be  unnecessary  if  they  intended  the  instrument  to 
operate  as  a  demise.  I  come,  therefore,  to  the  conclusion  that 
the  parties  did  not  intend  the  indenture  to  operate  as  a  demise, 
but  only  as  a  licence  or  privilege.  Here  there  is  a  general  rate- 
ability  in  the  company.  Is  there,  then,  a  special  rateability  in 
another  ?  The  company  keep  in  their  own  hands  the  whole  con- 
trol of  the  ingress  and  egress.  What  they  have  parted  with  is 
the  sole  and  exclusive  licence  and  privilege  to  sell  books  and 
papers,  &c. ,  at  their  several  stations,  with  spaces  for  the  erection 
of  bookstands,  and  the  use  of  the  walls,  &c ,  for  exhibiting  adver- 
tisements, &c.  The  bookstands  are  closed  at  night  and  locked, 
and  the  keys  are  kept  by  the  servants  of  the  appellants.  The 
contents  consisting  for  the  most  part  of  small  articles,  this  was  a 
necessary  precaution  for  the  security  of  the  appellants'  property, 
and  is  consistent  with  an  exclusive  enjoyment  apart  from  *  ex- 
clusive occupation."     A  lodger  has  exclusive  enjoyment  of  the 

apartment  let  to  him;  but,  if  the  landlord  retains  the 
[*  595]  *  control  and  dominion  of  the  whole  structure,  the  tenant 

has  not  that  exclusive  occupation  which  is  required  to 
make  him  rateable.  That  was  well  settled  in  the  Westminster 
Chambers  case.  Reg,  v.  St  George's  Union,  L.  R  7  Q.  B.  90.  The 
reason  of  the  decision  there  was,  that  the  servant  who  held  the 
key  of  the  outer  door,  and  had  the  general  superintendence  of 
the  premises,  was  the  servant  of  the  several  tenants,  though  pro- 
vided by  the  landlord.  The  deed  here  contains  many  very  strin- 
gent provisions  which  show  the  nature  of  the  appellants'  tenure. 
They  are  debarred  access  to  the  station  during  the  night  The 
company  may  prevent  the  sale  or  exhibition  of  certain  books  and 
placards,  and  may  remove  from  their  premises  persons  in  the 
employ  of  the  appellants  who  are  guilty  of  misconduct;  and  no 
articles  can  be  exhibited  for  sale  except  those  sanctioned  by  the 
secretary  of  the  company.  Looking,  therefore,  at  the  indenture 
only,  in  the  absence  of  all  authority,  I  should  come  to  the  con- 
clusion that  the  company  never  intended  to  part  with,  and  did 
not,  in  fact,  part  with  the  exclusive  occupation  of  any  portion  of 
their  premises  to  the  appellants,  so  as  to  make  the  latter  rateable. 
Several  authorities  have  been  referred  to.  Mr.  Poland  relied 
mainly  on  Kittow  v.  Ziskeard  Union,  L  R  10  Q.  B.  7,  and  Cori/ 
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V.  Bristow,  L.  R  10  C.  P.  504,  1  C.  P.  D.  54,  2  App.  Cas.  262. 
These  two  cases  show  the  principle  of  the  argument  for  the  assess- 
ment committee.  If  you  find  a  man  de  facto  in  the  enjoyment 
of  a  hereditament,  having  the  exclusive  enjoyment,  you  take  him 
to  be  the  occupier,  and,  presumably,  owner  of  the  fee.  In  the 
cases  last  referred  to  nothing  more  appeared.  Kittow  had  a 
licence  to  dig  for  minerals,  and  to  erect  buildings  on  the  surface 
of  the  land  for  the  purpose  of  utilising  them.  He  had  the  exclu- 
sive occupation  of  the  surface,  and  there  was  nothing  to  show  that 
there  was  any  control  exercised  over  him  by  the  grantors,  or  any 
interference  with  his  free  right  of  ingress  and  egress.  Cory  in 
the  second  case  was  in  the  same  position :  he  had  the  exclusive 
occupation  of  a  portion  of  the  soil  of  the  river  Thames  under  a 
grant  made  to  him  by  the  conservators  pursuant  to  the  powers 
conferred  upon  them  by  Parliament.  The  coprolite  cases  — 
Roads  V.  Overseers  of  Trumpingtony  L.  B.  6  Q.  B.  56,  and  Beg,  v. 
Overseers  of  Whaddon,  L.  E.  10  Q.  B.  230  —  come 
•within  the  same  principle:  the  agreements  disclosed  a  [*596] 
clear  intention  that  the  tenants  should  have  the  exclusive 
occupation  of  the  land  without  any  control  on  the  part  of  the 
landlord.  These  cases  are  not  sufiBcient  to  establish  Mr.  Poland's 
contention.  They  are  met  by  a  considerable  body  of  authority 
the  other  way.  Bail  way  companies  find  it  convenient,  as  well 
for  the  interest  of  the  public  as  for  their  own  profit,  to  utilise  a 
portion  of  their  premises  through  the  agency  of  others.  They 
cannot  by  themselves  carry  on  the  business  of  coal-merchants  or 
news-vendors ;  for  these  purposes  it  is  necessary  that  some  sort  of 
enjoyment  should  be  given  to  others  on  the  company's  premises 
to  enable  them  to  do  so.  The  case  of  London  arid  North  Western 
By.  Co.  V.  Buckniaster,  L.  R  10  Q.  B.  70,  444  (p.  449,  ante),  is 
a  very  strong  one.  There,  the  plaintiffs,  a  railway  company, 
were  the  owners  of  stables  within  their  curtilage.  By  their  per- 
mission these  stables  were  used  by  coal-owners  under  agreements 
by  which   they,  in   consideration   of   the   company   "  permitting 

them  to  occupy  and  use  a  stable  for horses, '  thereby  agreed 

to  pay  a  monthly  rent  of  £1  5s. ,  and  to  observe  and  be  bound  by 
the  bye-laws  which  should  for  the  time  being  be  issued  by  the 
company  for  the  government  of  their  railway  stations,  &c.  The 
plaintiffs  had  not,  in  fact,  exercised  any  control  over  or  used  any 
of  the  stables  during  the  currency  of  the  agreement ;  and  none  of 
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the  bye-laws  had  any  application  to  the  stables.  The  occupiers 
held  the  keys  of  the  stables  and  the  free  right  of  ingress  and 
egiess  at  all  times.  And  it  was  held  that  the  company  were 
rightly  rated  in  respect  of  the  stables.  On  appeal  to  the  Ex- 
chequer Chamber,  the  Judges  were  equally  divided;  three  of 
them  rest  their  opinion  in  some  measure  upon  the  reference  to 
the  bye-laws  of  the  company  as  showing  an  intention  on  the  part 
of  the  plaintiffs  not  to  part  with  their  control  over  the  stables. 
JReg.  V.  Morrish,  32  L  J.  M.  C.  245,  is  a  very  strong  case.  It 
rests  upon  the  same  principle  as  London  and  North  Western  By, 
Co.  V.  Buckmaster,  Allan  v.  Overseers  of  Liverpool,  L.  R  9  Q. 
B.  180,  is  a  still  stronger  case  in  the  same  direction.  Upon  prin- 
ciple, therefore,  and  upon  authority,  I  think  it  is  quite  clear  that 
the  company  in  this  case  did  not  part  with  the  exclusive  posses- 
sion or  occupation  of  any  portion  of  their  railway  premises  to 

Messrs.  Smith  &  Son,  but  merely  gave  them  such  an  ex- 
[*597]  elusive  *  enjoyment  of  their  bookstands  and  liberty  to  use 

the  walls,  &c. ,  as  was  necessary  to  enable  them  to  carry 
on  their  trade  at  the  several  stations :  and  consequently  they  are 
not  rateable. 

Cave,  J.  —  I  am  of  the  same  opinion.  The  question  is  whether 
the  appellants  are  in  the  exclusive  occupation  of  the  spaces 
assigned  for  these  bookstands,  or  whether  the  company  are  in  the 
exclusive  occupation  of  the  whole  station  premises,  subject  only 
to  a  limited  enjoyment  of  a  portion  by  Smith  &  Son  for  the  pur- 
pose of  carrying  on  their  trade  there.  The  answer  to  that  must 
depend  upon  the  contract  Now,  the  object  of  the  contract  is  to 
give  Smith  &  Son  the  sole  and  exclusive  licence  and  privilege  to 
sell  and  exhibit  for  sale  and  loan  newspapers,  books,  periodicals, 
&c. ,  and  such  other  like  articles  as  shall  be  approved  by  the  secre- 
tary, and  to  place  advertisements,  &c. ,  on  the  walls  of  the  several 
stations,  subject  to  a  reservation  of  space  for  the  company's  own 
time-tables  and  advertisements ;  and,  as  a  necessary  part  of  such 
privilege,  to  place  bookstands  on  the  company's  platforms.  They 
are  to  have  access  to  and  from  the  stations,  not  at  all  times,  but 
at  all  reasonable  times;  not  for  all  persons,  but  for  themselves, 
their  servants,  or  agents;  not  for  all  purposes,  but  only  for  the 
purposes  "  of  this  present  grant. '  They  have  no  right  to  any 
particular  access.     They  cannot  do  as  they  like  with  the  prem- 
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ises.  They  have  not  a  general  right  of  occupation;  but  only  a 
right  to  use  the  spaces  allotted  to  them  for  the  purpose  of  selling 
or  lending  books,  periodicals,  &c.  ;  and  even  that  right  is  subject 
to  restrictions.  The  persons  they  employ  are  to  be  under  the 
control  of  the  station-master.  They  are  thus  controlled  in  their 
access,  in  the  mode  of  enjoyment,  and  in  respect  of  the  persons 
employed  by  them  at  the  several  stations.  How,  then,  can  it  be 
said  that  they  are  tenants  having  exclusive  legal  occupation  of 
the  premises  ?  No  case  has  certainly  gone  that  length.  I  agree, 
therefore,  that  there  must  be  judgment  for  the  appellants,  with 
costs.  JudgTtient  for  the  appellants, 

[IN  THE  COURT  OF  APPEAL.] 

The  assessment  committee  having  appealed  from  the  above 
judgment,  — 

E.  Clarke,  Q.  C,  and  Archibald,  for  the  [10  Q.  B.  D.  328] 
assessment  committee.  It  may  be  admitted 
for  the  assessment  committee  that  a  person  cannot  be  rated  to 
the  poor  unless  he  is  an  occupier  and  unless  that  occupation  is 
permanent  and  continuous.  Beg.  v.  St,  Pancras  Assessment  Com- 
mittee,  2  Q.  B.  D.  581.  But  this  condition  precedent  to  liability 
to  be  rated  has  been  fulfilled  in  the  present  case,  for  Smith  &  Son 
have  had  the  occupation  of  the  bookstands  ever  since  1872.  The 
counsel  for  Smith  &  Son  may  rely  upon  London  &  North  Western 
Ry.  Go.  V.  Buckmaster,  L  R  10  Q.  B.  70,  in  Ex.  Ch.  444  (p.  449, 
ante) ;  but  in  that  case  the  agreement,  under  which  the  stable 
was  held,  was  distinguishable  in  its  terms  from  that  under  which 
the  bookstands  are  demised. 

[Bbett,  L.  J.  — That  case  is  not  an  authority  which  is  bind- 
ing upon  us,  because  in  the  Exchequer  Chamber,  which  was  a 
Court  of  co-ordinate  jurisdiction  with  ourselves,  the  Judges  were 
equally  divided,  and  therefore  the  judgment  of  the  Queen's  Bench 
stood  aflSrmed.  ] 

•  In  the  Queen's  Bench  Division  (9  Q.  B.  D.  at  p.  596),  [*  329] 
some  reliance  appears  to  have  been  placed  on  Beg.  v. 
Morrish,  32  L.  J.  M.  C.  245 ;  but  the  agreement  in  that  case  was 
merely  a  licence  to  sell  refreshments.  It  has  been  held  that  an 
electric  telegraph  company  is  rateable  in  respect  of  its  poles  a^nd 
wires  placed  alongside  a  railway,  even  although  the  railway  com- 
pany has  power  to  order  them  to  be  removed  to  a  more  convenient 
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situation.  Electric  Telegraph  Co.  v.  Overseers  of  Salfordy  11  Ei. 
181,  24  L.  J.  M.  C.  146.  A  tramway  company  is  rateable  in 
respect  of  the  tramway  laid  down  in  a  highway,  even  although  it 
has  no  power  to  abridge  the  free  passage  of  the  public.  Plmlxco 
Tramway  Co.  v.  Greenwich,  L.  R  9  Q.  B.  9.  Moorings  to  which 
a  coal  derrick  is  attached  are  rateabla  Cory  v.  Bristow,  2  App. 
Cas.  262.  It  is  plain  that  Smith  &  Son  are  to  a  certain  extent 
occupiers,  and  it  is  immaterial  that  that  occupation  began  at  the 
will  of  the  railway  company. 

Mclntyre,  Q.  C. ,  and  Prosser,  for  Smith  &  Son,  were  not  called 
upon  to  argue. 

Baggallay,  L.  J.  —  This  is  an  appeal  from  a  decision  of  the 
Queen's  Bench  Division,  holding  that  Messrs.  Smith  &  Son  are 
not  rateable  in  respect  of  the  bookstalls  situate  at  Waterloo  Sta- 
tion, which  were  used  by  them  under  the  provisions  of  the 
indenture  dated  the  25th  of  April,  1872.  The  question  is  not 
whether  the  bookstalls  are  in  their  nature  rateable,  but  whether 
Smith  &  Son  are  rateable  in  respect  of  them.  It  appears  from 
the  statements  in  the  special  case  that  the  railway  company  have 
been  rated  in  respect  of  the  profits  derived  from  them,  and  the 
question  in  dispute  really  depends  upon  the  nature  of  the  posses- 
sion, or  occupation,  of  Smith  &  Son.  At  the  commencement  of 
his  judgment.  Field,  J.,  intimated  that  the  question  was  whether 
the  indenture  of  1872  conferred  an  exclusive  occupation  or  an 
exclusive  enjoyment 

In  adopting  this  view  he  was  following  the  decisions  in  a  great 
many  cases,  several  of  which  he  referred  ta  He  proceeded  to 
consider  the  eflect  of  the  deed,  and,  after  pointing  out  that  "  from 
the  beginning  to  the  end  of  this  document  the  parties  carefully 

avoid  all  expression  of  intention  to  create  a  tenancy, "  he 
[•  330]  came  *  to  *  the  conclusion  that  the  parties  did  not  intend 

the  indenture  to  operate  as  a  demise,  but  only  as  a  licence 
or  privilege, '  [9  Q.  B,  D.  at  p.  594  (p.  478,  ante)].  I  agree  with 
this  conclusion.  Although  Smith  &  Son  are  called  in  the  deed 
■  tenants, '  that  term  is  used  only  for  the  sake  of  convenience. 
There  was  no  demise  of  any  part  of  the  station ;  there  was  only 
the  grant  for  a  term  of  "  the  sole  and  exclusive  licence  and  privi- 
lege "  to  sell  newspapers,  books,  and  other  articles  required  for 
the  convenience  of  passengers  by  the  railway.     I  agree  that  the 
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railway  company  did  not  part  with  the  possession  of  any  part  of 
their  station,  but  merely  conferred  upon  Smith  &  Son  an  exclu- 
sive right  It  is  clear  to  me  that  Smith  &  Son  are  not  rateable, 
for  the  effect  of  the  indenture  was  simply  to  grant  a  licence.  The 
constniction  of  Field,  J.,  is  my  construction.  I  do  not  propose 
to  go  through  the  authorities,  their  result  may  be  summed  up  in 
the  following  terms :  where  an  exclusive  occupation  is  conferred, 
the  grantee  becomes  rateable;  but,  where  merely  a  right  to  an 
exclusive  enjoyment  passes,  the  grantee  takes  no  interest  which 
renders  him  liable  to  be  rated.     This  appeal  must  be  dismissed. 

Brett,  L,  J.  — In  this  case  the  question  is  whether  the  inden- 
ture dated  the  25th  of  April,  1872,  amounts  to  a  demise  of  part 
of  Waterloo  Station  or  is  merely  a  licence  to  sell  books  and  news- 
papers with  leave  to  display  and  keep  the  same  on  different  parts 
of  the  station.  Parts  of  the  indenture  look  like  a  demise,  others 
are  wholly  inconsistent  with  an  intention  to  create  an  interest  of 
that  kind.  In  order  to  ascertain  the  true  meaning,  the  whole 
instrument  must  be  looked  at;  parts  of  it  must  not  be  taken 
separately,  the  question  arises  upon  the  whole.  The  grantees 
are  called  the  "  tenants ;  '  but  they  can  go  into  the  station  only 
at  reasonable,  that  is  particular,  times  and  for  limited  purposes ; 
the  rent  is  to  be  paid  for  the  whole  of  the  licence  or  privilege 
granted ;  the  bookstalls  and  cupboards  have  been  erected  with  the 
approval  of  the  company's  engineer  and  are  moveable  at  pleasure, 
for  it  is  for  the  company  to  direct  where  they  are  to  be  placed. 
It  is  clear  upon  these  facts  that  there  has  been  no  demise,  the 
indenture  creates  only  a  licence  or  privilege  with  certain 
auxiliary  rights.  *In  this  view  Smith  &  Son  have  no  [*331] 
rateable  occupation ;  the  only  manner  in  which  the  book- 
stalls can  be  rated  is  that  the  railway  company  must  be  assessed 
at  an  enhanced  value.  It  is  not  necessary  to  refer  at  length  to 
the  cases  which  have  been  cited.  I  need  only  say  that  I  reserve 
until  a  proper  occasion  my  opinion  whether  London  and  North 
Western  By.  Co,  v.  Buckmaster,  L.  R  10  Q.  B.  70,  444  (p.  449, 
ante),  was  correctly  decided.  * 

LiNDLEY,  L.  J.  —  To  me  it  is  clear  that  the  indenture  dated 
the  25th  of  April,  1872,  does  not  amount  to  a  demise  of  any  part  of 
the  station ;  it  does  not  purport  to  be  a  demise,  it  is  merely  the 
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grant  of  certain  privileges.  The  indenture  contains  no  redden- 
dum,  no  clause  for  yielding  and  paying  rent,  such  as  is  usually 
inserted  in  a  leaser  the  grantees  simply  covenant  to  pay  rent 
The  instrument  has  been  so  drawn  as  to  avoid  making  it  a  lease. 
There  is  often  a  difSculty  in  ascertaining  and  defining  what  is  an 
occupation  capable  of  being  rated.  Even  according  to  the  argu- 
ment which  has  been  addressed  to  us»  Smith  &  Son  can  be  said  to 
have  an  occupation  only  so  long  as  the  bookstalls  and  cupboards 
are  erected ;  but  in  truth  they  have  no  right  to  occupy  any  spot, 
except  with  the  approval  of  the  company's  engineer,  and  there 
was  no  intention  that  the  company  should  grant  to  Smith  &  Son 
any  particular  part  of  the  station.  At  most,  only  an  easement 
was  created.  The  cases  which  have  been  cited  are  distinguish- 
able. In  Cory  v.  Bristow,  2  App.  Caa  262,  the  House  of  Lords 
appear  to  have  been  of  opinion  that  the  owners  of  certain  derricks 
had  an  actual,  exclusive,  and  profitable  occupation  of  the  moor- 
ings to  which  they  were  attached.  In  the  present  case  there  was 
no  exclusive  occupation.  The  question  before  us  is  whether  the 
judgment  of  the  Queen's  Bench  Division  is  right:  I  am  of  opinion 
that  it  is  right,  and  that  Smith  &  Son  are  not  liable  to  be  rated. 
This  appeal  must  be  dismissed.  Judgment  affirmed 

ENGLISH  NOTES. 

It  seems  to  be  impossible  to  frame  an  exhaustive  and  accurate  defin- 
ition of  what  is  meant  by  ''occupation"  for  the  purposes  of  the  law  of 
rating. 

It  is  generally,  possibly  always,  necessary  in  order  that  a  person 
should  be  in  rateable  occupation  of  property,  that  he  should  have  pos- 
session of  the  property  such  as  would  entitle  him  to  maintain  an  action 
of  trespass ;  but  as  possession  seems  as  little  capable  of  accurate  defini- 
tion as  ocouj^tion,  the  proposition  that  occupation  involves  possession 
as  one  of  its  elements  (^see  ^x^r  Lrse,  J.,  in  Beg.  v.  St,  Fancras  Union 
aS77^,  2  Q.  B.  D.  581,  46  L.  J.  M.  C.  243,  37  L.  T.  126,  25  W.  R 
827),  only  gi>es  a  small  way  towards  explaining  the  meaning  of 
occ«|v^tion. 

Tho  princi|^l  cases  are  bi>th  cases  where  two  persons  with  adverse 
interests  were  simultaneously  in  enjoyment,  to  use  adviseldly  a  loose 
exprossion,  of  the  proj^erty,  or  cases,  as  it  has  been  said,  of  apparent, 
though  of  oinirse  not  real,  joint  occupation. 

lu  snob  iMsos  the  question  which  of  the  two  persona  in  apparent 
occupation  is  the  real  occupier,  is  often,  as  in  the  first  of  the  above 
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principal  cases,  one  of  great  difficulty;  and  it  is  also  difficult  to  lay 
down  with  accuracy  the  tests  by  which  the  question  is  to  be  determined. 
It  has  so  often  been  said  that  occupation  to  be  rateable  must  be  ''  ex- 
clusive/' that  this  expression  has  been  retained  in  the  rule  stated  at 
the  head  of  the  principal  cases.  But,  of  course,  this  does  not  mean 
that  a  person  cannot  be  the  rateable  occupier  of  property  if  another  has 
rights  of  immediate  enjoyment  over  it;  and  perhaps  a  happier  expres- 
sion is  that  used  in  Holywell  Union  v.  Halkyn  District  Mines  Drain- 
age Co.,  1895,  A.  0. 117,  64  L.  J.  M.  C.  113,  71  L.  T.  818,  59  J.  P.  566, 
where  it  was  said  that  in  cases  of  apparent  joint  occupation,  the  rate- 
able occupier  is  he  whose  occupation  is  '^  paramount.'' 

A  question  of  the  type  of  those  raised  in  the  principal  cases,  of  fre- 
quent occurrence,  is  whether,  where  a  servant  enjoys  the  use  of  prem- 
ises belonging  to  his  master,  the  premises  are  to  be  regarded  as  occupied 
by  the  servant  or  by  the  master  through  the  servant.  This  question 
has  arisen  more  frequently  with  reference  to  electoral  franchises  than 
directly  upon  the  law  of  rating.  But  the  question  seems  in  strictness 
to  be  precisely  the  same  in  whichever  of  these  ways  it  arises,  though  of 
course  the  leaning  of  the  Court  "in  favour  of  the  franchise"  may 
occasionally  practically  affect  a  decision.  A  leading  case  as  to  the 
occupation  of  a  servant  is  Smith  v.  SeghUl  Overseers  (1875),  L.  R.  10 
Q.  B.  422,  44  L.  J.  M.  C.  114,  32  L.  T.  859,  23  W.  B.  745,  where 
many  of  the  earlier  cases  are  collected.  There  the  question  was  whether 
certain  colliers  who  lived  in  cottages  belonging  to  their  employers  were 
in  rateable  occupation  of  the  cottages,  or  whether  the  employers  were 
the  occupiers  by  their  servants.  The  colliers  paid  no  rent  for  their 
cottages,  they  were  not  entitled  to  any  notice  to  quit,  and  their  occupa^ 
tion  ceased  when  their  services  ceased.  The  employers  filled  up  these 
cottages  with  their  workmen  at  their  discretion,  giving  preference  to 
married  men.  If  there  were  not  sufficient  houses,  an  allowance  to  assist 
in  the  payment  of  rent  was  made  to  the  married  men,  but  not  to  the 
single  men.  If  a  house  Jbecame  vacant,  the  employers  would  call  upon  a 
married  man  to  go  into  it,  and,  if  he  refused,  would  stop  his  allowance 
for  rent.  It  was  not  absolutely  necessary  for  a  workman  to  live  in  one 
of  the  cottages  in  order  to  perform  his  work.  Under  these  circum- 
stances, it  was  held  that  the  colliers  were  the  rateable  occupiers.  And 
Mellob,  J.,  after  stating  thi^t  in  his  opinion  the  case  was  to  be  decided 
on  the  principles  established  by  the  earlier  cases  of  Hughes  v.  Chatham 
Overseers  (1843),  5  Man.  &  Gr.  54,  7  Scott  K  R.  581,  13  L.  J. 
C.  P.  44,  7  Jur.  1136,  and  Dohson  v.  Jones  (1844),  6  Man.  &  Gr. 
112,  8  Scott  N.  B.  80, 13  L.  J.  C.  P.  126,  8  Jur.  451,  explained  these 
principles  very  lucidly.  He  said  (L.  B.  10  Q.  B.  p.  428)  :  — ^*  Where  the 
occupation  is  necessary  for  the  performance  of  services,  and  the  occu- 
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pier  is  required  to  reside  in  the  house  in  order  to  perform  those  ser- 
vices, the  occupation  being  strictly  ancillary  to  the  performance  of  the 
duties  which  the  occupier  has  to  perform,  the  occupation  is  that  of  a 
servant.  In  Dobson  v.  Jones  (supra),  the  decision  was  based  upon  the 
ground  that  the  surgeon  was  required  to  reside  in  the  house  for  the 
purpose  of  thereby  enabling  him  the  more  readily  to  perform  the  ser- 
vices required  of  him,  and  it  was  therefore  held  that  the  surgeon  occu- 
pied not  as  a  tenant  but  as  a  servant.  On  the  other  hand,  in  Hughes 
v.  Overseers  of  Chatham  (supra),  the  ropemaker  was  permitted  to  reside 
in  the  house  in  part  remuneration  of  his  services,  and,  not  residing 
there  for  the  purpose  of  performing  his  duties,  he  was  held  to  occupy 
as  tenant.  It  is  quite  true  that  the  present  appellants,  in  one  sense, 
were  required  to  reside  in  the  houses  of  their  employers,  because  the 
owners  of  the  houses,  engaging  the  appellants  in  their  employment, 
and  paying  them  by  piecework,  desired  them  to  reside  in  the  houses 
while  engaged  in  their  service,  and  in  that  sense  they  were  required 
to  reside  in  the  houses  while  engaged  in  their  employers'  service ;  but 
that  is  not  the  meaning  of  the  words  as  used  in  Hughes  v.  Overseers  of 
Chatham,  'Required'  means  more  than  the  master  saying,  'You  must 
reside  in  one  of  my  houses,  if  you  come  into  my  service.'  The  resi- 
dence must  be  ancillary  and  necessary  to  the  performance  of  the  ser- 
vant's duties;  and  unless  he  is  required  for  that  purpose  to  reside  in 
the  house,  and  not  merely  as  an  arbitrary  regulation  on  the  part  of  the 
master,  I  do  not  think  he  is  prevented  from  occupying  as  a  tenant.'' 

Another  question  of  the  kind  under  consideration  that  frequently 
arises  is  whether  a  person  enjoying  the  use  of  certain  rooms  in  a  build- 
ing is  in  the  position  of  tenant  or  of  a  lodger.  It  is  well  settled  that 
if  the  inmate  of  the  rooms  is  a  lodger  only,  the  occupation  remains  in 
his  landlord :  see  e.  g,  per  Field,  J.,  in  the  second  of  the  principal 
cases.  And  on  the  other  hand  it  is  settled  that  a  person  may  be  in 
rateable  occupation  of  part  of  a  house)  even  if  that  part  is  not  structu- 
rally severed  from  the  rest  of  the  house,  see  per  Hill,  J.,  in  Smith 
V.  St.  Michael,  Cambridge,  Overseers  (1860),  3  El.  &  El.  383,  30 
L.  J.  M.  C.  74,  7  Jur.  (N.  S.)  24,  3  L.  T.  687  j  AUchurch  v.  Hendon 
Unwn  (C.  A.),  1891,  2  Q.  B.  436,  61  L.  J.  M.  C.  27,  66  L.  T.  450,  40  W. 
R.  86.  The  latter  of  these  decisions  turned  partly,  at  all  events,  upon 
the  provision  in  sect.  5  of  the  Parliamentary  and  Municipal  Registration 
Act,  1878  (41  &  42  Vict.  c.  26),  that  for  certain  purposes,  "  where  an 
occupier  is  entitled  to  the  sole  and  exclusive  use  of  any  part  of  a  house, 
that  part  shall  not  be  deemed  to  be  occupied  otherwise  than  separately 
by  reason  only  that  the  occupier  is  entitled  to  the  joint  use  of  some  other 
part ; "  but  it  would  seem  that  the  result  would  have  been  the  same 
apart  from  that  enactment.    There  is,  however,  some  difficulty  in  under* 
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standing  exactly  the  line  that  has  been  drawn  between  the  occupying 
tenant  of  rooms  in  a  house  on  the  one  hand,  and  the  lodger  on  the 
other.  In  Reg.  v.  St.  George's  Union  (1871),  L.  R.  7  Q.  B.  90,  41  L.  J. 
M.  C.  30,  25  L.  T.  696,  20  W.  R.  179,  the  question  was  as  to  whether 
the  several  sets  of  rooms  in  certain  blocks  of  buildings  which  were  let 
out  in  flats  or  sets  of  chambers,  should  be  entered  in  the  valuation  list 
as  separate  hereditaments,  or  whether  each  block  should  be  entered  as 
a  single  hereditament,  a  question  which  admittedly  depended  upon 
whether  the  persons  to  whom  the  several  sets  of  rooms  were  let  were 
rateable  occupiers  or  merely  lodgers.  It  was  held  that  they  were 
occupiers,  and  that  each  set  of  rooms  should  accordingly  be  entered  in 
the  list  separately.  The  decision  turned  almost  entirely  on  the  terms  of 
an  elaborate  form  of  agreement  in  accordance  with  which  the  rooms  were 
let,  and  which  was  very  clearly  in  the  nature  of  a  lease  of  tlie  rooms. 
In  the  course  of  his  judgment,  Blagkbubk,  J.,  said  (L.  R.  7  Q.  B. 
100)  : — "I  take  it  that  there  is  no  doubt,  in  point  of  law,  that  the 
landlord  or  the  owner  of  the  fee  simple  of  an  entire  house  may,  if  he 
pleases,  agree  with  another  that  he  will  let  him  a  portion  of  the  house, 
and  a  portion  only.  But  whether  he  does  so  agree  or  not  depends  upon 
the  terms  of  the  agreement.  If  it  is  in  writing,  we  can  judge  of  the 
terms  of  it;  if  it  is  not  in  writing,  and  the  letting  is  by  parol,  we  must 
gather  the  terms  of  the  agreement  from  the  different  matters  of  fact 
given  in  evidence  to  show  whether  or  not  the  agreement  was  such  as  to 
put  the  lessee  in  exclusive  occupation,  or  merely  an  agreement  to  let 
to  him  as  a  lodger  or  inmate,  the  occupation  of  the  whole  of  the  house 
being  retained  in  the  landlord.  I  think  that  all  the  registration  cases 
on  this  point,  and  they  are  very  numerous,  come  simply  to  this:  where 
there  is  not  an  actual  demise  in  writing  which  we  can  construe  as  a 
matter  of  law,  the  Court  are  to  determine  the  question  of  fact,  whether 
or  not  there  was  a  separate  demise,  or  merely  an  agreement  to  allow 
the  tenant  to  come  in  while  the  occupation  remained  in  the  landlord. 
I  think,  upon  this  point,  when  the  agreement  is  not  in  writing,  the 
possession  of  the  outer  door  is  of  the  highest  importance.  I  do  not 
think  any  one  of  these  cases  goes  a  bit  further  than  that.  But  where 
there  is  an  actual  agreement  in  writing  between  the  parties,  the  con- 
struction of  that  agreement  will  be  for  the  Court." 

The  position  of  a  ** lodger,"  as  distinguished  from  a  tenant,  was 
much  discussed  in  Bradley  v.  Baylis,  Morfee  v.  Novis^  Kirby  v. 
Biffen  (C.  A.  1881),  8Q.  B.  D.  196,  51  L.  J.  Q.  B.  183, 30  W.  R.  823, 
46  J.  P.  847,  three  cases  which  were  argued  together.  In  Bradley  v. 
Baylis,  B.  took  a  room,  unfurnished,  at  a  weekly  rent,  and  had  the 
exclnsiye  use  of  this  room  and  a  key  of  the  outer  door;  his  landlord 
had  also  a  key  of  the  outer  door,  and  resided  in  the  rest  of  the  house. 
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It  was  held  tliat  B.  was  a  lodger.  In  Morfee  f.  Noma,  the  facts  were 
practically  the  same,  and  led  to  the  same  conclusion.  In  Kirhy  y. 
Biffen,  B.  took  two  rooms,  furnished,  at  a  weekly  rent,  and  had,  in  com- 
mon with  the  other  tenants  of  the  bouse,  which  was  wholly  let  out  in 
similar  tenancies,  the  use  of  the  passages,  staircase,  street  door,  and 
usual  conveniences  of  the  house.  The  landlord  and  not  the  tenant  was 
in  fact  rated,  and  he  did  all  repairs,  but  he  did  not  reside  in  the  house 
or  render  any  services  to  the  tenants.  It  was  held  that  B.  was  the 
occupier.  In  giving  judgment.  Sir  6.  Jessel,  M.  B.,  said  (8.  Q.  B.  D. 
218-220):  *' It  remains  to  consider  when  a  man  who  occupies  a  rate- 
able tenement  is  an  occupying  tenant,  and  when  he  occupies  or  uses  it 
as  a  lodger  only.  There  is,  probably,  no  question  on  which  there  has 
been  a  greater  variety  of  judicial  opinion  than  this.  The  question  has 
arisen,  first  of  all,  under  the  rating  Acts ;  secondly,  it  has  arisen,  in 
Ireland,  under  one  of  the  Parliamentary  Franchise  Acts ;  and  thirdly, 
it  has  arisen  in  this  country  under  the  Lodgers  Protection  Act,  1871 
(34  &  35  Vict.  c.  70),  and  all  I  can  say  is,  that,  having  considered  the 
cases  upon  it,  I  am  of  opinion  it  is  quite  impossible  to  reconcile  them. 
You  must  prefer  some  to  the  others,  for  it  is  impossible  to  say  that  all 
are  right;  and  this  shows  that  the  question  is  a  very  difficult  one. 
Again,  I  have  been  quite  unable,  so  far  as  I  am  concerned,  to  frame 
an  exhaustive  definition.  Some  Judges  have  tried  to  do  so,  and,  in  my 
opinion,  they  have  failed;  and  I  think  it  wiser  and  safer  to  say  that 
the  question  whether  a  man  is  a  lodger,  or  whether  he  is  an  occupying 
tenant,  must  depend  on  the  circumstances  of  each  case.  But  that,  of 
course,  will  give  very  little  aid  to  revising  barristers ;  and,  I  think, 
therefore,  I  ought  to  go  further  and  state  what  cases,  in  my  opinion, 
are  cases  of  occupying  tenants,  and  what  cases  are  cases  of  lodgers,  and 
to  say  that  the  descriptions  are  not  exhaustive,  and  that  there  may 
and  must  be  cases  between  them,  as  to  which  it  is  wholly  impossible 
to  give  an  opinion  until  their  details  are  known.  First  of  all,  take 
the  case  of  a  lodger.  It  seems  to  me,  as  to  unfurnished  lodgings  (and 
I  will  only  deal  with  unfurnished  lodgings,  as  it  is  the  only  class  of 
cases  with  reference  to  which  questions  are  likely  to  arise),  where  the 
owner  of  the  house  does  not  let  the  whole  of  it,  but  retains  a  part  for 
his  own  residence,  and  resides  there,  and  where  he  does  not  let  out  the 
passages,  staircase,  and  other  outer  door,  but  gives  to  the  <  inmates ' 
(I  use  that  term  for  my  present  purpose)  merely  a  right  of  ingress  and 
ogress,  and  retains  to  himself  the  general  control,  with  the  right  of 
interfering  —  I  do  not  mean  an  actual  interference,  but  a  right  to  in* 
terf ere,  a  right  to  turn  out  trespassers,  and  so  on ;  there  I  consider  that 
such  owner  is  the  occupying  tenant  of  the  house,  and  the  inmate, 
whether  he  has  or  has  not  the  exclusive  use  of  the  room,  is  a  lodger. 
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That  is  one  extreme  case.  Now  I  take  another  case,  where  the  land- 
lord lets  out  the  whole  of  the  house  into  separate  apartments,  and  lets 
out  each  floor  separately,  so  as  to  demise  the  passages,  reserving  simply 
to  each  inmate  of  the  upper  floors  the  right  of  ingress  and  egress  over 
the  lower  passages,  hut  parts  entirely  with  the  whole  legal  ownership, 
for  the  term  demised,  and  retains  no  control  over  the  house ;  there,  in 
my  opinion,  the  inmates  are  occupying  tenants,  and  are  capable  of 
being  rated  as  such.  That  is  an  extreme  case  on  the  other  side. 
There  will  be  an  immense  number  of  intermediate  cases,  which,  as  I 
said  before,  can  only  be  dealt  with  as  they  arise.  Take  such  a  case 
as  the  flrst  of  those  before  us.  Does  it  make  any  difference  that  the 
inmates  have  latch-keys  to  the  outer  door  and  also  keys  to  the  inner 
door  ?  I  think  not.  I  think  they  are  still  lodgers  notwithstanding. 
Does  it  make  any  difference  that  the  landlord  does  not  reside  there 
personally,  but  has  resident  servants,  who  occupy,  on  his  behalf,  part 
of  the  house  ?  I  think  not.  I  think  that  the  inmates  are  still  lodgers. 
Does  it  make  any  difference  that  the  landlord  does  or  does  not  repair  ? 
I  think  not ;  they  are  still  lodgers*  On  the  other  hand,  suppose  a 
landlord  does  not  demise  the  whole  of  the  house,  but  everything  in  it 
that  can  be  demised,  except  the  staircases  and  pabsages,  &c.,  as  to 
which  he  g^ves  the  inmates  the  right  of  ing^ress  and  egress,  but  exer- 
cises no  control  over,  and  does  not  reside  in  the  house,  —  I  think  the 
inmates  are  occupying  tenants.  Here,  again,  does  the  fact  of  the  land- 
lord repairing  or  paying  rates  and  taxes  make  any  difference  ?  I  think 
not.  Of  course  he  has  a  right  to  enter  to  make  such  repairs,  but  still, 
in  my  opinion,  that  does  not  prevent  the  occupier  being  in  rateable 
occupation." 

In  Ancketill  v.  Batjlis  (C.  A.  1882),  10  Q.B.  D.  577,  52  L.  J.  Q.  B. 
104,  48  L.  T.  342,  31  W.  K.  233,  the  facts  were  substantially  the  same 
as  in  Kirby  v.  BiffeUy  except  that  during  the  material  period  the 
tenant  of  one  of  the  sets  of  rooms  had  given  his  rooms  up,  surrendering 
the  key  to  the  landlord,  who  thereupon  took  steps  to  find  a  new  tenant. 
It  was  argued,  on  the  strength  of  certain  observations  of  Brett,  L.  J., 
in  Bradley  v.  Baylis,  that  the  landlord  had  thereby  resumed  control 
over  part  of  the  house  and  reduced  his  tenants  to  the  position  of 
lodgers,  but  it  was  held  that  this  was  not  so. 

It  will  be  observed  that  in  the  two  last  cases  no  express  agreement 
between  the  landlord  and  his  tenants  or  lodgers  was  before  the  Court ; 
probably  indeed  there  was  no  express  agreement  beyond  an  offer  on  the 
part  of  the  tenant  to  take  the  rooms,  accepted  by  the  landlord.  Proba- 
bly the  question,  in  cases  of  this  class,  is  always  whether  the  rooms 
have  been  demised  to  a  tenant  so  as  to  give  him  a  right  of  property  in 
them,  or  whether  he  has  a  mere  contnictual  right  against  the  landlord 


490  BATING. 

Hot.  3,4.  L.&V.  Wait  By.  Co.  y.BnokniMter;  Smith  T.LuibethAiimt.  Com.   HotM. 

without  any  right  of  property.  That  question,  of  course,  turns  upon 
the  agreement  hetween  the  parties,  and  may  either  be  a  question  of  the 
construction  of  an  express  agreement,  or  a  question  of  the  terms  to  be 
inferred  from  the  circumstances. 

The  following  are  other  cases  where  questions  more  or  less  similar  to 
those  in  the  principal  cases  have  come  before  the  Court.  It  must  be 
remembered,  however,  that  in  cases  of  this  character  the  decision  very 
generally  depends  upon  a  consideration  of  the  whole  of  a  complicated 
agreement,  or  of  the  whole  of  a  complicated  set  of  facts,  so  that  the 
effect  of  the  decision  can  rarely  be  fully  appreciated  without  a  perusal 
of  the  case  in  extenso. 

Two  of  the  earliest  cases  are  Bex  v.  Jolliffe  (1787),  2  T.  K  90,  1  R. 
R.  437,  and  Rex  v.  BeU  (1798),  7  T.  B.  598.  In  the  former  of  these 
cases,  it  was  held  that  a  colliery  proprietor,  enjoying  a  mere  way-leave 
over  land,  was  not  rateable  in  respect  of  the  way-leave.  In  the  latter, 
on  the  other  hand,  colliery  proprietors  who  had  been  granted  a  way- 
leave  for  the  carriage  of  coal,  with  liberty  to  erect  bridges  and  to  con- 
struct Waggonways,  and  who  had  in  fact  erected  bridges  and  constructed 
waggonways,  which  they  fenced  off,  and  from  which  they  excluded  all 
other  persons,  were  held  to  be  in  rateable  occupation  of  the  land  occu- 
pied by  the  bridges  and  waggonways,  on  the  ground  that  they  were  in 
fact  in  occupation  of  that  land,  and  that  occupation  was  not  a  question 
of  title.  The  cases  are  important  as  laying  the  foundation  for  many 
of  the  later  decisions. 

In  Rex  V.  Trent  Navigation  Co.  (1825),  4  B.  &  C.  57,  28  R.  R.  212, 
•  the  proprietors  of  certain  quarries  had  agreed  to  deliver  to  the  naviga- 
tion company  stone  at  a  certain  rate,  and  that  if  they  should  fail  to 
deliver  the  stone,  the  company  might  enter  upon  the  quarries  and  get 
stone  themselves,  paying  a  lesser  rate.  The  proprietors  made  default  in 
supplying  stone,  and  the  company  entered,  and  continued  to  work  the 
quarries  for  many  years,  no  other  person,  in  fact,  working  or  attempting 
to  work  the  quarries.  It  was  held,  on  the  ground  that  there  was  noth- 
ing to  prevent  the  proprietors  from  empowering  other  persons  to  get 
stone  from  the  quarries,  that  the  company  were  not  in  "  exclusive " 
occupation,  and  consequently  that  they  were  not  rateable. 

In  Reg,  v.  St.  Marij  Abbot%  Kensington^  Inhabitants  (1840),  12  A. 
A  E.  824,  4  P.  &  D.  327,  1  Arn.  &  H.  105, 10  L.  J.  M.  C.  25,  5  Jur. 
170,  a  cemetery  company,  empowered  by  a  special  Act  to  provide  a 
cemetery,  and  required  by  their  Act  to  keep  the  whole  of  the  cemetery 
in  repair,  were  held  to  be  in  rateable  occupation  of  the  whole  of  the 
cemetery,  including  vaults  in  which  under  their  Act  they  had  sold 
exclusive  rights  of  burial  in  perpetuity,  although  they  had  handed  over 
the  keys  of  those  vaults  to  the  purchasers,  and  had  never  since  exercised 


R.  C.  VOL.  XXH]      SECT.  I.  —  WHAT  PERSONS  ARE  LIABLE.  491 

Hm.  8,  i.  L.  &  H.  Weit.  By.  Oo.  ▼.  Bnckmafter ;  Smith  ▼.  Lunbeth  Aaimt.  Com.   Hotef . 

any  act  of  ownership  over  them.  This  case  was  followed  in  Reg.  v. 
Abney  Park  Cemetery  Co.  (1873),  L.  R.  8  Q.  B.  515,  42  L.  J.  M.  C. 
124,  29  L.  T.  174,  21  W.  R.  847,  where  the  cemetery  company  had 
no  statutory  powers,  and  had  granted  plots  of  land  in  their  cemetery  hy 
indentures,  each  indenture  purporting  to  grant  the  plot  in  fee  simple, 
upon  trust  that  the  grantee  might  use  it  as  a  place  of  burial,  subject 
to  the  regulations  of  the  company,  and,  subject  to  such  trusts,  in  trust 
for  the  company  as  part  of  their  property. 

In  Reg.  v.  St.  Martin' s-inrthe- Fields  Inhabitants  (1842),  3  Q.  B. 
204,  2  G.  &  D.  426,  11  L.  J.  M.  C.  112,  6  Jur.  850,  the  lessee  of  a 
box  at  a  theatre  was  held  to  be  rateable  under  a  local  Act  imposing  a 
rate  upon  any  person  who  should  **  inhabit,  hold,  occupy,  possess,  or  enjoy 
any  land,  house,  shop,  wharf,  warehouse,  or  any  other  building,  tenement, 
or  hereditament ; "  but  whether  the  lessee  would  have  been  held  to  be 
the  occupier  of  the  box  under  the  general  law  of  rating  may  be  doubted. 

In  Sv}ith  V.  St.  Michael^  Camb^-idgey  Overseers  (1860),  3  El.  &  El. 
383,  7  Jur.  (N.  S.)  24,  3  L.  T.  687  (s.  c.  nom.  Reg.  v.  Smith,  30  L.  J. 
M.  C.  74),  a  person  who  let  certain  rooms  in  his  house,  under  an  agree- 
ment with  the  Commissioners  of  Inlaiid  Revenue,  for  the  use  of  the 
surveyor  of  taxes  and  the  collector  of  Inland  Revenue,  was  held  to  be 
the  rateable  occupier  of  these  rooms,  as  well  as  of  the  rest  of  the  house, 
which  he  clearly  occupied,  on  the  ground  that  the  case  was  undistin- 
guishable  from  the  letting  of  lodgings. 

In  Reg.  v.  Morrish  (1863),  32  L.  J.  M.  C.  245,  8  L.  T.  697,  10  Jur. 
(N.  S.)  71,  11  W.  R.  960,  the  appellant  had,  under  an  agreement  with 
the  Commissioners  for  the  Exhibition  of  1862,  whereby  it  was  agreed 
that  he  should  have  the  right  of  selling  refreshments  while  the  exhi- 
bition was  open,  upon  a  specified  portion  of  the  ground  occupied  by  the 
exhibition,  the  use  of  that  specified  portion  of  ground.  It  was  held 
that  he  was  not  in  occupation  of  it.  The  case  which,  it  will  be  seen 
was  very  similar  to  the  second  of  the  principal  cases,  turned  almost 
entirely  on  the  construction  of  an  agreement,  which  was  of  a  somewhat 
elaborate  character. 

In  Ro<ids  y.  Trumpington  Overseers  (1870),  L.  R.  6  Q.  B.  56,  40  L. 
J.  M.  C.  36,  23  L.  T.  821,  it  was  agreed  between  A.  and  B.  that  A. 
should  "forthwith  enter  upon  ''  B.'s  land  and  there  dig  for  coprolites, 
that  he  should  effectually  fence  the  excavations,  and  complete  them  by 
a  given  time,  that  he  should  reinstate  the  land,  and  then  ^ '  yield  and 
deliver  up  "  the  land  to  B.  There  were  no  express  words  giving  A. 
a  right  to  the  exclusive  occupation  of  the  land,  but  in  fact  the  exca- 
vations and  works  contemplated  by  the  agreement  required  practically 
an  exclusive  use  of  the  land  by  A.,  from  the  commencement  of  the 
excavation  until  the  reinstatement  of  the  land,  which  could  not  be 
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carried  out  for  some  time  after  the  raising  of  the  coprolites.  It  was 
held  that  A.,  who  was  engaged  in  working  the  land  under  this  agree- 
ment, was  in  occupation. 

In  Mildmay  v.  Wimbledon  Overseers  (1872),  41  L.  J.  M.  C.  133, 
27  L.  T.  265,  20  W.  B.  986,  the  National  Rifle  Association  were  held 
not  to  be  rateable  occupiers  of  rifle  ranges  and  butts  on  Wimbledon 
Common,  which  the  Conservators  of  the  Common  were  required  by 
statute  to  permit  the  association  to  occupy  for  not  more  than  a  certain 
number  of  days  in  the  year  in  the  summer,  it  being  provided  by  the 
statute  that  the  association  were  not  to  acquire  any  right  in  or  easement 
over  any  part  of  the  common,  but  were  to  be  deemed  to  be  only  in  the 
enjoyment  of  a  statutory  privilege  over  the  common.  The  rate  on 
which  the  question  arose  was  made  in  winter,  when  the  association 
were  not  in  enjoyment  of  the  statutory  privilege,  but  the  result  would 
apparei^tly  have  been  the  same  even  in  the  case  of  a  rate  made  while 
the  association  were  enjoying  the  use  of  the  ranges  and  butts. 

In  Allan  v.  Liverpool  Overseers  (1874),  L.  R.  9  Q.  B.  180,  43  L.  J. 
M.  C.  69,  30  L.  T.  93,  the  Mersey  Docks  and  Harbour  Board,  who 
were  empowered  by  one  of  their  Acts  to  appropriate  particular  por- 
tions of  their  docks,  quays,  &c.,  for  the  exclusive  accommodation  and 
use  of  traders,  were  applied  to  by  the  appellants,  a  steamship  com- 
pany, for  an  appropriated  berth  and  other  accommodation  for  their 
steamers.  In  reply,  the  board  wrote,  stating  that  the  board  '^  has 
appropriated  for  the  use  of  the  steamers  owned  by  you  the  south  side 
of  the  Wellington  Dock,  with  the  sheds  attached,  affording  you  a 
lineal  quay  space  of  about  680  feet,  room  to  be  reserved  for  working 
the  East  Quay,  and  has  fixed  that  a  charge  of  2s,  6d.  per  square  yard  per 
annum  be  made  for  the  use  of  the  shed  space,  such  charge  to  commence 
from  the  date  of  your  occupation.  It  is  to  be  understood  that  this 
is  a  provisional  agreement  only,  and  made  during  the  pleasure  of  the 
board."  The  appellants  entered  under  this  letter,  and  used  for  several 
years  the  quay  space  and  sheds  for  loading  and  discharging  their 
steamers.  Occasionally,  when  an  appropriated  berth  was  not  occupied 
by  any  of  the  appellants'  steamers,  it  was  used  under  the  directions  of 
the  dockmaster  by  other  vessels,  which  vessels  then  also  used  the  quay 
space  and  sheds  attached  to  the  berth,  without  the  consent  of  the 
appellants  being  asked.  The  board  also  exercised  a  statutory  right 
of  enforcing  payment  of  penal  quay  rent  on  goods  (other  than  the 
appellants')  allowed  to  lie  too  long  on  the  quay  space  appropriated  to  the 
appellants,  and  the  board  retained  this  rent,  and  did  not  account  to 
the  appellants  for  it.  It  was  held  that  the  board  had  not  parted  with 
the  occupation  of  the  premises  to  the  appellants,  and  that  the  appellants 
were  accordingly  not  rateable. 
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In  Inman  v.  Kirkdale  Overseers,  argued  and  reported  with  AUan  v. 
Liverpool  Overseers  (supra)y  the  main  question  was  the  same  as  that 
in  the  last  mentioned  case.  There  was  also  a  question  as  to  a  space 
appropriated  to  the  appellants  as  a  coal  depot,  under  a  resolution  of  the 
hoard  that  it  should  he  used  for  no  other  purpose  and  on  sufEerance 
only,  upon  the  appellants  agreeing  to  pay  one  penny  per  square  yard 
per  week,  and  engaging  to  remore  the  coal  at  any  time  upon  one  week*s 
notice.  It  was  held  that  the  hoard  remained  in  occupation  of  this 
space,  as  well  as  of  the  quay  space  appropriated  to  the  appellants  hy 
a  letter  similar  to  that  in  Allaru  t.  Liverpool  Overseers. 

These  cases  were  followed  hy  the  Court  of  Appeal  in  Sochdale 
Canal  Co.  y.  Brewster,  1894,  2  Q.  B.  852,  64  L.  J.  Q.  B.  37,  71  L.  T. 
243,  where  the  Mersey  Docks  and  Harhour  Board  had  appropriated  a 
herth  and  quay  to  a  company  upon  terms  somewhat  more  capahle  of 
heing  read  as  intended  to  give  the  company  an  exdusiye  occupation, 
than  in  the  earlier  cases.  In  the  Roclidale  Case,  it  may  he  mentioned, 
Lopes,  L.  J.,  expressed  his  approval  of  the  judgment  of  Quain,  J., 
in  the  first  of  the  principal  cases,  and  Dayey,  L.  J.,  said  the  case  was 
in  his  opinion  goYemed  hy  that  case. 

In  Beg.  v.  St  Fancras  Union  (1877),  2  Q.  B.D.681,  46  L.  J.  M.  C. 
243,  26  W.  R.  827  (s.  c.  nom.  Willing  y.  St.  Fancras,  37  L.  T.  126), 
the  appellant  had  in  one  case  ohtained  from  the  owner  of  a  dilapidated 
suhurhan  Yilla  inhahited  hy  a  caretaker  leave  to  put  up  advertisement 
hoardings  in  front  of  the  house,  and  in  another  case  had  ohtained  per^ 
mission  from  the  owner  of  huilding  land  to  put  up  advertisement  hoard- 
ings on  the  land,  and  had  erected  advertisement  hoardings  accordingly, 
hut  not  in  such  a  way  as  to  necessitate  any  disturbance  of  the  ground  on 
the  removal  of  the  hoardings.  Very  little  appeared  as  to  the  terms  on 
which  the  appellant  had  ohtained  permission  to  affix  his  hoardings. 
In  the  one  case,  all  that  appeared  was  that  the  hoardings  had  originally 
heen  put  up  when  the  premises  belonged  to  one  T.,  that  the  appellant 
had  written  to  the  owner's  agent  as  follows:  '*Re  P.  Cottage.  We 
are  willing  to  rent  the  ahove  of  you  on  the  same  terms  as  we  gave 
Mr.  T.,  viz.  £20  per  annum,  the  last  rent  paid  to  1st  July.  We  shall 
he  prepared  to  give  up  possession  at  any  time  on  receipt  of  twenty* 
four  hours'  notice;"  that  the  answer  was  as  follows:  "We  think  the 
rent  for  liberty  to  affix  boards  should  be  at  least  £30  a  year  from 
the  Ist  July;  in  other  respects  the  terms  mentioned  in  your  letter  of 
yesterday's  date  are  quite  satisfactory,"  and  that  the  owner's  agents 
had  subsequently  written  as  follows:  "Referring  to  our  interview 
with  you,  we  beg  to  say  that  our  clients  will  accept  a  rent  of  £25  a 
year  for  liberty  to  affij:  your  advertising  boards,  such  rent  to  run  from 
the  1st  July  last,  and  the  letting  in  other  respects  to  be  subject  to  the 
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terms  mentioned  in  our  letter  of  the  Slat  ult."  In  the  other  case  noth- 
ing at  all  appeared  as  to  the  terms  on  which  the  appellant  had  obtained 
permission  to  erect  his  hoardings  except  that  a  receipt  was  put  in  evi- 
dence which  was  as  follows: — "Received  of  Messrs.  Willing  &  Co. 
the  sum  of  £3  158,  one  quarter's  rent  for  the  use  of  hoarding  for 
advertising  purposes  due  Michaelmas  day  last."  It  was  held  that 
the  appellant  was  not  in  rateable  occupation.  Mellor,  J.,  said:  — 
"Can  it  be  supposed  that  it  ever  was  the  intention  of  the  owner,  in 
allowing  Mr.  Willing  to  affix  these  hoardings,  to  part  thereby  with 
the  exclusive  occupation  of  any  part  of  the  premises?  Or  was  it  not 
rather  his  intention  to  grant  to  Mr.  Willing  what  has  been  spoken  of 
as  a  licence  in  the  nature  of  an  easement  for  the  mere  temporary  use 
of  the  land  for  the  purpose  of  advertising?  It  seems  to  me,  looking 
at  all  the  circumstances  of  the  case,  that  the  latter  was  his  intention." 
These  words,  it  is  submitted,  show  the  true  ground  on  which  the  deci- 
sion can  be  rested.  Lush,  J.,  delivered  a  judgment  often  quoted  in 
which  he  said  (2  Q.  B.  D.  688,  589):  "It  is  not  easy  to  give  an 
accurate  and  exhaustive  definition  of  the  word  'occupier.*  Occupa- 
tion includes  possession  as  its  primary  element,  but  it  also  includes 
something  more.  Legal  possession  does  not  of  itself  constitute  an 
occupation.  The  owner  of  a  vacant  house  is  in  possession,  and  may 
maintain  trespass  against  any  one  who  invades  it;  but  as  long  as  he 
leaves  it  vacant,  he  is  not  rateable  for  it  as  an  occupier.  If,  however, 
he  furnishes  it,  and  keeps  it  ready  for  habitation  whenever  he  pleases 
to  go  to  it,  he  is  an  occupier,  though  he  may  not  reside  in  it  one  day 
in  a  year.  On  the  other  hand,  a  person  who,  without  having  any  title, 
takes  actual  possession  of  a  house  or  piece  of  land,  whether  by  leave  of 
the  owner  or  against  his  will,  is  the  occupier  of  it.  Another  element, 
however,  besides  actual  possession  of  the  land,  is  necessary  to  consti- 
tute the  kind  of  occupation  which  the  Act  contemplates,  and  that  is 
permanence.  An  itinerant  showman  who  erects  a  temporary  structure 
for  his  performances  may  be  in  exclusive  actual  possession,  and  may, 
w^ith  strict  grammatical  propriety,  be  said  to  occupy  the  ground  on 
which  his  structure  is  placed;  but  it  is  clear  that  he  is  not  such  an 
occupier  as  the  statute  intends.  As  the  poor-rate  is  not  made  day 
by  day,  or  week  by  week,  but  for  months  in  advance,  it  would  be 
absurd  to  hold  that  a  person  who  comes  into  a  parish  with  the  intention 
to  remain  there  a  few  days  or  a  week  only,  incurs  a  liability  to  main- 
tain the  poor  for  the  next  six  months.  Thus  a  transient,  temporary 
holding  of  land  is  not  enough  to  make  the  holding  rateable.  It  must 
be  an  occupation  which  has  in  it  the  character  of  permanence ;  a  hold- 
ing as  a  settler  not  as  a  wayfarer.  These  I  take  to  be  the  essential 
elements  of  what  is  called  a  beneficial  or  rateable  occupation,  and  to 
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these  tests  we  must  revert  in  cases  like  the  present,  which  seem  to  lie 
on  the  borderland,  and  to  present  at  first  sight  considerable  difficulty. 
When  the  subject  of  occupation  is  not  a  surface  area,  —  which  is  the 
idea  primarily  suggested  by  the  phrase,  'occupier  of  land,' — but  only 
a  small  portion  of  the  soil,  so  much  of  it  as  contains  a  post,  a  pipe,  or  a 
rail,  the  element  of  permanence  or  its  absence  is  shown  by  the  way  in 
which  the  post,  &c.,  is  connected  with  the  soil.  I  do  not  agree  with 
Mr.  Castle  that  the  word  < permanence'  is  used  in  this  class  of  cases 
in  the  sense  of  being  continuous  as  to  its  use,  but  I  think  it  is  used  in 
the  sense  of  being  permanently  attached  to  the  ground  as  a  fixture. 
It  would  be  an  abuse  of  language  to  say  that  the  owner  of  a  post  lying 
upon  the  ground  is  thereby  occupier  of  the  ground  upon  which  the 
post  rests,  however  long  it  may  be  there ;  but  if  the  post  is  inserted 
into  the  ground,  or  otherwise  so  attached  to  it  that  it  cannot  be  severed 
from  the  land  without  breaking  up  the  soil,  it  has  become  one  with 
the  soil,  and  the  owner  of  the  post  is  thereby  occupier  of  the  soil  to 
which  it  is  annexed.  This  element  pervades  the  cases  of  water-mains, 
gas-mains,  telegraph-posts,  tramways,  mooring  posts,  and  other  like 
cases,  in  all  of  which,  where  the  rateable  quality  has  been  affirmed, 
the  ruling  idea  is,  that  by  the  mode  of  attachment  the  chattel  has 
been  merged  in  the  soil,  so  that  by  means  of  that  which  has  been 
embedded  in  or  fixed  to  the  land  the  owner  of  it  occupies  the  land 
itself." 

It  would  seem,  however,  that  the  language  of  the  learned  Judge  as 
to  the  necessity  of  '<  permanence  "  as  an  element  inoccupation  is  too 
strong.  No  doubt  where  the  question  of  whether  a  person  is  the 
occupier  of  land  or  not  has  to  be  determined  in  such  cases  as  those 
referred  to  in  the  last  quoted  words  of  the  judgment,  the  element  of 
physical  permanence  is  important ;  but  there  seems  to  be  no  authority 
for  saying  that,  if  a  person  actually  enters  into  exclusive  possession 
and  enjoyment  of  property,  the  mere  fact  that  he  intends,  or  is  bound, 
to  give  up  possession  again  within  a  very  short  time,  can  prevent  his 
being  rateable.  And  probably  Lush,  J.,  did  not  intend  the  language 
he  used  to  bear  this  interpretation  though  it  seems  undoubtedly  sus- 
ceptible of  it.  As  to  the  cases  of  water-mains,  &c.,  to  which  Lush, 
J.,  alluded,  see  the  notes  to  Cory  v.  Bristow,  No.  5,  p.  503,  post.  As 
to  the  rating  of  advertisement  stations,  see  further,  Taylor  v.  Pendle- 
ton Overseers  (1887),  cited  below,  and  the  observations  on  that  case. 

In  Paris  &  New  York  Telegraph  Co,  v.  Penzance  Union  (1884), 
12  Q.  B.  D.  562,  53  L.  J.  M.  C.  189,  50  L.  T.  790,  32  W.  E.  859, 
48  J.  P.  693,  the  company  were  rated  in  respect  of  certain  telegraph 
wires  appropriated  and  maintained  for  their  use  under  an  agreement 
between  them  and  the  Postmaster-General.    By  the  agreement,  the 
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Postmaster-Greueral  was  to  proyide  and  maintain  the  wires  for  the 
exclusive  use  of  the  company,  the  wires,  however,  remaining  his  prop- 
erty. He  was  to  repair  defects  in  the  wires,  being  paid  by  the  com- 
pany the  cost  of  making  good  defects  caused  by  the  neglect  or  default 
of  the  company  and  their  servants.  The  company  were  not  to  use  the 
wires  for  the  transmission  of  any  except  certain  messages.  They  were 
to  pay  the  Postmaster-General  certain  rents,  and  they  covenanted  not 
to  part  with  the  possession  of  the  wires  or  any  of  them,  nor  to  assign 
or  underlet  the  benefit  of  the  agreement.  The  posts  supporting  the 
wires  remained  the  property  of  the  Postmaster-General,  and  were  used 
in  other  parishes,  and  could  be  used  in  the  parish  for  which  the  rate 
in  question  was  made,  to  carry  other  wires  besides  those  appropriated 
to  the  company.  It  was  held.  Lord  Coleridgb,  Ch.  J.,  dttbitantey 
that  the  company  were  not  in  occupation  of  the  wires  appropriated  for 
their  use,  and  that  they  were  consequently  not  rateable. 

In  Taylor  v.  Pendleton  Overseers  (1887),  19  Q.  B.  D.  288,  56  L.  J. 
M.  C.  146,  57  L.  T.  530,  35  W.  K  762,  51  J.  P.  613,  the  appellant, 
an  advertising  agent^  had  in  one  instance  entered  into  an  agreement  in 
writing  with  the  ownw  of  land,  whereby  the  owner  agreed  to  let,  and 
he  agreed  to  take,  an  advertising  station  at  a  yearly  rent,  the  tenancy 
to  commence  from  the  completion  of  the  erection  df  a  hoarding  and 
to  continue  for  seven  years.  And  in  another  instance  he  had  entered 
into  an  agreement  in  writing  with  the  owner  of  land,  whereby  the 
owner  agreed  to  allow  the  appellant  the  privilege  of  erecting  an  adver- 
tising hoarding,  the  appellant  to  pay  a  yearly  rent,  and  the  owner 
further  agreed  to  allow  the  appellant  the  privilege  of  removing  a  wall; 
the  agreement  was  to  remain  in  force  for  three  years,  and  be  after^ 
wards  terminable  by  twelve  months'  notice;  but  if  the  owner  should  be 
obliged  to  give  less  than  twelve  months'  notice  he  was  to  refund  £20. 
The  appellant,  who,  under  the  agreement,  had  erected  advertisement 
hoardings  supported  on  posts  fixed  in  the  ground,  was  held  to  be  in 
rateable  occupation,  on  the  ground  that  under  both  agreements  a  ten- 
ancy was  created. 

It  seems  to  have  been  thought  that  this  case,  and  the  earlier  one  of 
Refjf,  V.  St.  Pancras  Union  (ante,  p.  493),  had  created  a  difficulty  as  to 
the  rating  of  advertising  stations,  for  shortly  afterwards  the  matter  was 
dealt  with  by  the  Advertising  Stations  (Rating)  Act,  1889  (52  &  53 
Vict  c.  27),  which  has  come  before  the  Courts  in  Chappelh  .  St,  Botolph 
Overseers,  1892,  1  Q.  B.  561,  ^  L.  T.  581,  40  W.  R.  192,  56  J.  P. 
310,  Burton  v.  St.  Giles  &  St,  George  Assessment  Committee,  1900, 
1  Q.  B.  389,  69  L.  J.  Q.  B.  184,  82  L.  T.  24,  48  W.  R.  222,  64  J.  P. 
213,  and  the  Irish  case  of  Shelbi/  v.  Dillon  (1892),  30  L.  R.  Ir.  304. 

In  Southport  Corporation  v.  Ormskirk  Union  (C.  A.),  1894,  1  Q.  B, 
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106,  63  L.  J.  Q.  B.  250,  69  L.  T.  852,  42  W.  E.  153,  5S  J.  P.  212, 
the  local  board  of  B.  had,  under  a  local  Act,  the  exclusive  right  of  lay- 
ing gas-mains  in  their  district,  and  were  recjuired  to  allow  the  Corpo- 
ration of  Southport  the  use  of  the  mains  for  the  supply  of  gas  for  public 
and  private  purposes  in  B.,  in  consideration  of  payment  to  be  made  by 
the  corporation  to  the  local  board.  The  corporation  were  allowed  the 
use  of  mains  under  this  provision,  and  the  mains  were  used  for  no  other 
purpose  than  the  supply  of  gas  by  the  corporation.  It  was  held,  affirm- 
ing the  Divisional  Court  (1893,  2  Q.  B.  468,  62  L.  J.  Q.  B.  471),  that 
the  local  board  and  not  the  corporation  were  in  occupation  of  the  mains. 
In  the  Divisional  Court,  Cave,  J.,  made  the  following  luminous  obser- 
vations on  the  meaning  of  occupation  (1893,  2  Q.  B.  472,  473) : 
"  Several  cases  have  been  cited  to  us  during  the  argument;  but  in  these 
cases  it  is  always  necessary  to  guard  against  the  danger  of  allowing  too 
much  weight  to  the  decisions  themselves,  and  too  little  weight  to  the 
principle  which  underlies  them,  and  which  I  take  to  be  this  :  that 
prima  facie  the  owner  is  the  occupier,  but  that  he  may  divest  himself 
of  his  occupation,  the  question  in  a  given  case  being  whether  he  has 
done  so.  Ownership  and  occupation  are  the  names  given  to  certain 
bundles  of  rights.  A  man  who  is  both  owner  and  occupier  possesses, 
roughly  speaking,  all  the  rights  which  attach  to  the  portion  of  land 
that  he  owns  and  occupies.  When  he  lets  off  this  land,  he  divests  him- 
self of  some  of  those  rights,  and  retains  others.  When  he  grants  a 
right  of  way  or  other  easement  over  the  land,  he  again  divests  himself 
of  certain  rights  and  retains  others.  When  does  he  divest  himself  of* 
the  occupation,  and  when  does  he  retain  it  ?  If  the  cases  are  examined, 
I  think  they  will  all  be  found  to  proceed  upon  this  principle,  —  that,  so 
long  as  a  man  who  is  both  owner  and  occupier  grants  away  certain 
limited  rights  only,  reserving  to  himself  all  the  rights  except  those 
which  he  so  grants  away,  he  retains  the  occupation,  and  the  grantee 
gets  merely  the  limited  rights;  where,  on  the  other  hand,  he  grants 
away  his  rights  generally  (although,  of  course,  only  for  a  limited  time, 
as  must  be  the  case  in  every  tenancy),  then,  although  he  may  reserve 
certain  rights  to  himself,  he  ceases  to  be  occupier,  and  the  person  to 
whom  the  general  grant  is  made  becomes  the  occupier  in  his  place.'' 

In  Holywell  Union  v.  Halkyn  Dvttrict  Mines  Drainage  Co.,  1895, 
A.  C.  117,  64  L.  J.  M.  C.  113,  71  L.  T.  818,  59  J.  P.  566,  the  com- 
pany  were  empowered  by  statute  to  make  and  maintain  certain  tunnels 
and  to  enter  upon,  take,  and  use,  or  at  their  option  to  purchase  and  take 
an  easement  in,  through,  over,  or  under,  or  right  of  using  such  of  the  lands 
described  in  the  Act,  as  might  be  required  for  that  purpose.  They 
were  also  empowered  to  purchase  or  lease  a  tunnel  known  as  the  Halkyn 
Deep  Levels  and  also  an  existing  open  cut  or  watercourse,  or  an  ease- 
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ment  in,  through,  over,  or  right  of  drainage  through,  or  other  right  of 
using  the  same.  The  Act  also  gave  the  company  power,  in  the  event 
of  their  acquiring  the  Halkyn  Deep  Level  and  existing  cut,  or  any 
such  easement  or  right,  to  cleanse,  deepen,  widen,  straighten,  enlarge, 
divert,  and  improve  the  same.  With  the  purpose  of  carrying  out  the 
objects  of  the  Act,  a  deed  of  grant  was  made  to  the  company  by  the 
landowner.  By  this  deed,  which  was  in  very  peculiar  terms,  there 
were  granted  to  the  company  all  such  easements  in  and  through,  and 
right  of  drainage  through,  and  other  and  exclusive  rights  of  using 
(subject  to  certain  restrictions)  the  Halkyn  Deep  Level,  as  might  be 
necessary  or  convenient  for  the  purposes  of  the  Act,  or  of  the  company's 
undertaking,  together  with  power  to  maintain  and  alter  the  level. 
There  was  also  granted  to  the  company  liberty  to  make,  maintain,  and 
exclusively  use  (subject  to  certain  reservations)  certain  other  tunnels, 
together  with  easements  and  rights  in  the  same,  similar  to  those  granted 
with  reference  to  the  Halkyn  Deep  Level.  The  deed  further  expressly 
reserved  to  the  owner  certain  mineral  and  other  rights.  The  company 
had  carried  out  certain  of  the  proposed  works  contemplated  by  the  Act 
and  deed,  and  in  the  course  of  so  doing  had  placed  in  the  tunnel  a 
quantity  of  iron  tubing,  and  had  arched  over  part  of  the  tunnel  with 
bricks.  It  was  held  that,  although  the  ownership  of  the  soil  had  not 
passed  to  the  company,  the  rights  granted  to  the  company  were  para- 
mount, and  those  reserved  to  the  landowner  subordinate  and  that  the 
company  were  in  rateable  occupation  of  their  works.  It  is  difficult  to 
deduce  the  grounds  of  the  decision  to  a  few  words,  but  it  seems  to  have 
rested  partly  on  the  terms  of  the  Act  and  the  deed,  and  partly  on  the 
physical  occupation  of  the  works  by  the  company. 

Questions  not  altogether  dissimilar  from  those  in  the  cases  that  have 
been  referred  to  have  arisen  with  reference  to  the  occupation  of  property 
in  the  hands  of  a  liquidator  of  a  company  being  wound  up,  or  of  a 
receiver. 

Where  a  liquidator  enters  upon  the  premises  of  a  company  for  the 
purpose  of  winding  up  its  affairs,  his  occupation  is  in  law  the  occupa- 
tion of  the  company  (see  Re  Wearniouth  Crown  Glass  Co.  (1882), 
19  Ch.  D.  640,  45  L.  T.  757,  30  W.  R.  316).  The  company,  there- 
fore,  and  not  the  liquidator  personally,  should  be  rated;  though  if  the 
liquidator  is  rated,  and  does  not  appeal,  it  seems  doubtful  whether  or  not 
the  rate  can  be  recovered  from  him  personally:  see  Heg.  v.  Curzon 
(1882),  46  L.  T.  159,  30  W.  R.  521,  47  J.  P.  37;  Dent  v.  Comma- 
dale  Overseers  (1891),  56  J.  P.  519,  which  seem  difficult  to  reconcile 
with  each  other.  In  this  connection  it  should  be  mentioned  that  in 
some  of  the  earlier  cases  it  seems  to  have  been  thought  that  rates 
assessed  on  the  company  during  the  winding  up  were  not  payable 
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unless  the  liquidator  made  some  more  or  less  directly  profitable  use  of 
the  premises  rated,  so  that  he  could  be  said  to  be  in  "enjoyment''  of 
the  premises,  such  use  of  the  premises  as  would  in  ordinary  cases  con- 
stitute occupation  not  being  in  itself  sufficient  to  render  the  rates 
payable ;  but  this  view  appears  to  be  now  exploded,  and  it  seems  that  the 
rates  are  payable  in  full,  as  part  of  the  expenses  of  the  winding  up, 
whenever  there  is  an  occupation,  within  the  ordinary  meaning  of  that 
expression,  of  the  premises  by  the  company  through  the  liquidator,  see 
Re  Blazer  Fire  Lighter  Co.,  1895,  1  Ch.  402,  64  L.  J.  Cli.  161,  71  L. 
T.  6^y  43  W.  R.  364,  where  the  earlier  cases  were  considered. 

There  appears  to  be  no  authority  as  to  occupation  by  a  trustee  in 
bankruptcy,  but  there  seems  no  reason  to  doubt  that  a  trustee  in  bank- 
ruptcy who  in  fact  goes  into  occupation  of  the  bankrupt's  premises, 
becomes  personally  rateable  as  the  occupier,  and  personally  liable  to  pay 
the  rates  assessed  on  him.  The  vesting  of  the  property  of  the  bank- 
rupt in  the  trustee  does  not,  however,  prevent  the  bankrupt  from  con- 
tinuing to  be  the  rateable  occupier,  if  in  fact  he  continues  in  occupation : 
Re  Thomas,  Ex  parte  Ystradyfodwg  Local  Board  (1887),  57  L.  J.  Q.  B. 
39,  58  L.  T.  113,  36  W.  E.  143. 

As  to  the  occupation  of  premises  upon  which  a  receiver  enters,  there 
is  some  difficulty. 

In  Richards  v.  Kidderminster  Overseers,  1896,  2  Ch.  212,  ^6  L.  J. 
Ch.  502,  74  L.  T.  483,  44  W.  R.  505,  it  was  held  that  where  a  receiver, 
appointed  under  a  deed  of  floating  charge  giving  power  to  a  trustee  for 
debenture  holders  to  appoint  a  receiver  and  majiager,  took  possession  of 
the  premises  of  a  company,  the  company's  occupation  ceased,  and  the 
trustee  through  the  receiver  became  the  occupier,  although  the  deed 
contained  a  provision  that  a  receiver  appointed  under  the  deed  should 
be  deemed  to  be  the  agent  of  the  company.  Cf.  also  Madge  v.  Deben- 
ture Corporation  (C.  A.  1896),  12  Times  L.  R.  203. 

On  the  other  hand,  in  Re  Marriage  Neave  &  Co.  (C.  A.),  1896,  2 
Ch.  663,  65  L.  J.  Ch.  839,  75  L.  T.  169,  45  W.  R.  42,  60  J.  P.  805,  it 
was  held  that  where  a  receiver,  appointed  in  a  debenture  holder's  action 
by  an  order  of  the  Court  which  did  not  direct  delivery  up  of  possession 
to  him,  entered  the  company's  premises  for  the  purpose  of  carrying  on 
the  business,  the  company  continued  to  be  in  occupation. 

As  to  the  recovery  of  rates  already  due  from  a  bankrupt  at  the  time 
of  his  bankruptcy,  or  from  a  company  at  the  time  of  the  commencement 
of  the  winding  up,  or  at  the  time  of  the  appointment  of  a  receiver,  see 
the  Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c. 
62),  and  the  Preferential  Payments  in  Bankruptcy  Amendment  Act, 
1897  (60  &  61  Vict.  c.  19). 

Further  as  to  rateable  occupation,  see  the  next  case  and  the  notes 
thereon. 
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AMERICAN  NOTES. 

The  American  statutes  relative  to  taxation  often  make  a  distinction 
between  occupied  and  unoccupied  land.  And  in  several  of  the  states  it  is 
provided  that  the  tax  on  land  may  be  assessed  either  to  the  owner  or  to  the 
occupant.  Hence  the  Courts,  in  America  as  in  England,  are  sometimes 
called  upon  to  determine  the  meaning  of  the  words  ** occupied"  and  "occu- 
pant **  in  cases  relating  to  taxation. 

It  is  not  necessary  that  one  should  reside  on  a  given  piece  of  land  in  order 
to  be  assessable  as  occupant.  This  was  decided  in  Tweed  v.  MetcaJfy  4  Michi- 
gan, 579,  where  the  Court  said:  '^  To  bo  an  occupant  it  is  not  necessary  that 
he  should  have  his  home  upon  the  premises;  and  there  is  no  reason  why  a 
person  Living  upon  his  own  lands,  cultivating  and  raising  crops  upon  other 
lands  not  his  own,  situate  in  the  same  township,  should  not  be  liable  to 
have  such  lands  assessed  to  him  as  occupier,  the  same  as  if  he  actually 
resided  upon  them."     See  also  Burroughs  v.  Goff^  64  Michigan,  464. 

In  State  v.  Hoffman,  30  New  Jersey  Law,  346,  a  statute  was  in  question 
which  provided  that  when  the  boundary  line  between  two  townships  divided 
a  farm  or  lot  of  land,  the  same  should  be  taxed,  if  occupied,  in  the  town 
where  the  occupant  resided.  It  appeared  that  a  certain  farm  lay  in  two 
townships,  and  contained  two  dwelling-houses,  one  being  in  each  township. 
One  of  the  houses  was  occupied  by  the  owner  and  the  other  by  his  son,  who 
tilled  the  farm  upon  shares.  The  Court  held  that  the  whole  farm  was  occu- 
pietl  by  the  owner,  within  the  statute,  and  rightfully  taxed  to  him  in  the 
township  where  he  resided. 

In  State  v.  lieinhardt,  31  New  Jersey  Law,  218,  where  a  farm  on  w^hich 
there  was  a  dwelling-house,  was  situated  in  two  townships,  and  the  owner 
did  not  in  person  occupy  the  property,  but  left  it  in  the  charge  and  care  of 
his  servant,  the  gardener,  the  occupation  of  the  servant  was  held  to  be  the 
i)ccupation  of  the  owner,  and  the  property  taxable  in  the  township  where  the 
dwelling-house  was  situated. 

On  the  other  hand,  in  State  v,  Abbott,  42  New  Jersey  Law^  111,  it  was  held 
that,  unless  there  is  such  an  occupation  or  possession  of  land  as  will  enable 
the  tenant  or  possessor,  without  the  aid  of  a  paper  title,  to  maintain  an 
action  for  trespass  upon  it,  such  land  cannot  be  said  to  be  "  occupied." 

One  who  built  a  cottage  on  a  lot  of  land  under  a  parol  license  expressed 
to  Ih>  in  f>frpetuam  given  by  the  owner  of  the  land,  was  held  to  be  a  **  person 
in  |H>ssession,**  within  the  meaning  of  a  statute  providing  that  real  estate 
niiK^^^  ^**^  {V<v<esj5ed  to  the  owner  or  the  persons  in  possession  thereof.  Fox- 
r»>»/^  V,  .*^,'nifr,  8(3  .Maine,  76. 

In  Massachnst^tts,  taxes  on  real  estate  may  be  assessed  to  the  person  who 
ij«  oither  the  owner  or  in  possession  thereof.  In  Flax  Pond  Water  Co.  v. 
( 'iVv  of  /'>"''>>  1-^7  Massachusetts,  31,  where  a  water  company  acquired  title 
in  and  to  the  waters  of  a  pond,  and  to  a  permanent  dam  and  sluiceway  con- 
ntvtod  thowwith,  it  was  held  that,  even  if  the  title  was  to  an  easement  only, 
{^  tu\  wju*  properly  assessed  to  the  company  for  the  dam  and  sluiceway  as 
n>al  est,ite.     The  Court,  per  C.  Allen,  J.,  said:  "Assuming  that  the  plain- 
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tiff's  title  was  only  to  an  easement,  as  the  plaintiff  contends,  still  one  who 
is  entitled  to  an  easement  of  this  character,  including  a  right  to  maintain 
a  permanent  dam  and  sluiceway,  and  who  is  in  the  enjoyment  of  this  right, 
and  who  asserts  and  seeks  to  vindicate  the  same,  is  to  be  deemed  as  in  pos- 
session of  the  real  estate  for  the  purpose  of  taxation,  within  the  meaning  of 
the  statute.  It  is  true,  that,  in  a  certain  sense,  the  owner  of  the  fee  may  be 
said  also  to  have  a  possession;  he  might  dig  underneath  the  surface  for  mines, 
and  do  other  acts  not  inconsistent  with  the  right  of  the  plaintiff.  But  the 
principal  and  practical  possession  of  the  surface  of  the  land  was  with  the  plain- 
tiff, and  this  was  sufficient  to  fall  within  the  meaning  of  the  statute  as  to 
taxation.  As  the  value  of  the  structures  might  far  exceed  the  value  of  the 
fee  subject  to  the  easement,  it  is  plain  to  see  that  it  might  be  more  proper 
and  just  to  assess  the  tax  to  the  plaintiff  rather  than  to  the  owner  of  the 
fee  of  the  soil,  provided  this  was  allowable  under  the  statute.  Being  thus 
in  possession,  for  the  purposes  mentioned,  the  plaintiff  might  properly  be 
taxed  for  the  dam  and  sluiceway  as  real  estate,  with  the  land  itself.  The 
assessors  were  not  obliged  to  inquire  into  the  details  of  the  title,  but  might 
assess  the  whole  value  of  the  land  thus  occupied  to  the  person  maintaining 
and  exercising  such  an  easement,  or  to  the  owner  of  the  soil." 

There  is  some  conflict  of  authority  as  to  whether  a  husband,  living  with 
his  wife  on  the  wife's  land,  can  be  said  to  be  an  occupant  for  purposes  of 
taxation.  In  Hamillon  v.  Fond  du  Lac,  25  Wisconsin,  49(5,  it  was  held  that 
he  was  not  an  occupant,  but  in  Paid  v.  Fries,  18  Florida,  573,  and  South- 
worth  v.  Edmonds,  152  Massachusetts,  203,  the  opposite  view  was  taken.  In 
the  latter  case  the  Court  said:  **The  tax  could  not  properly  have  been 
assessed  to  Mrs.  Edmands  as  the  person  in  possession.  Even  if  the  deed  to 
her  had  been  recorded,  and  she  was  taxable  as  owner,  Edmands  would  still, 
upon  the  facts  found,  have  been  taxable  as  in  possession.  It  appears  that 
Edmands  and  his  wife  occupied  the  premises,  and  with  their  minor  children 
resided  on  the  place.  There  is  nothing  bo  show  that  he,  as  the  head  of  the 
family,  was  not  in  possession  of  the  family  home.  The  fact  that  the  wife 
owned  the  place  would  not  afford  an  inference  that  she  had  taken  her  hus- 
band's place  in  the  family.  Undoubtedly  she  would  have  the  right  to  take 
and  retain  possession,  even  if  it  were  necessary  therefor  to  compel  her  hus- 
band to  furnish  another  home  for  her.  But  if  she  permitted  her  estate  to 
be  occupied  as  the  family  home,  the  presumption,  in  the  absence  of  evidence 
to  the  contrary,  is  that  she  permitted  the  possession  of  it  to  be  in  her  hus- 
band. Her  consent  that  her  husband  should  be  in  possession  would  be 
presumed." 

Of  course  an  assessment  is  void  which  names  the  husband  as  owner  of 
real  estate,  belonging  to  his  wife,  he  living  apart  from  her,  and  not  being  an 
occupant  of  the  property.     Smith  v.  Read,  51  Connecticut,  10. 

A  wife  is  not  an  occupier  of  her  husband's  land,  while  he  is  himself  occu- 
pying the  same,  so  as  to  make  her  separate  property  liable  for  taxes  assessed 
and  levied  against  the  husband,  under  a  statute  providing  that  the  goods  and 
chattels  of  any  person  occupying  any  real  estate  shall  be  liable  to  distress 
and  sale  for  non-payment  of  taxes  assessed  upon  such  real  estate  during  his 
occupancy.     Ferguson  v.  Moore,  5  Pennsylvania  Superior  Court  Hep.  349. 
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Other  cases  in  which  it  has  been  held  that  there  was  not  a  sufficient  occu- 
pation within  the  tax  laws,  are  Drake  v.  Ogden,  128  Illinois,  603 ;  Campbell 
V.  Inhabitants  of  MachiaSy  33  Maine,  419 ;  StockweU  v.  Inhabitants  of  Brewery 
59  Maine,  286 ;  Lee  v.  Inhabitants  of  Templetony  6  Gray  (Mass.),  579;  Monroe 
y.  Greenhoe,  54  Michigan,  9 ;  Bixler  v.  Hayany  42  Missouri,  367. 

In  Drake  v.  Ogdeiiy  where  a  person  placed  a  few  stacks  of  hay  on  land 
actually  occupied  by  another,  and  inclosed  the  stacks  with  boards  to  protect 
them  from  the  rains,  there  being  no  agreement  to  pay  rent,  the  owner  and 
occupant,  however,  consenting  to  the  placing  of  the  stacks  on  the  land,  it 
was  held  that  the  owner  of  the  hay  was  not  an  occupant  of  the  land. 

In  Campbell  v.  Inhabitants  of  MachiaSy  the  plaintiffs,  inhabitants  of  Cherry- 
field,  owned  logs  lying  in  the  river  at  Machias,  and  a  quantity  of  sawed 
lumber  on  a  whai'f  in  that  town.  They  employed  the  owners  of  a  saw-mill 
at  Machias  to  saw  the  lumber,  and  paid  wharfage  on  it  when  sawed.  A 
statute  provided  that  lumber,  &c.,  in  any  other  town  than  that  in  which  the 
owner  resided,  should  be  taxed  in  such  town  if  the  owner  occupied  any  store, 
shop,  mill,  or  wharf  therein.  It  was  held  that  the  plaintiffs  could  not  be 
said  to  occupy  a  mill  or  wharf  in  Machias. 

In  Lee  y.  Inhabitants  of  Templeton,  it  was  held  that  merchants,  sending 
goods  to  a  manufactory  not  owned  by  them,  in  a  town  in  which  they  do  not 
reside,  to  be  passt'd  through  one  of  the  processes  of  manufacturing  by  one 
who  contracts  to  do  that  process,  and  who,  in  order  to  secure  a  continuance 
of  Uieir  custom,  permits  them  to  sort  and  count  the  goods  there  before  finish* 
iug,  and  to  pack  them  there  afterwards,  do  not  thereby  "occupy"  the  manu- 
factory, within  the  meaning  of  a  certain  statute  relative  to  taxation. 

In  Monroe  v.  Greenhoey  54  Michigan.  9,  where  lumber  was  brought  to  a 
railway  station  for  transit  by  the  plaintiffs,  and  kept  there  in  piles  for  con- 
venience of  shipment,  upon  ground  not  owned  nor  hired,  it  was  held  that 
the  lumber  was  not  taxable  there,  as  being  in  a  place  of  storage  "  occupied  " 
by  the  plaintiffs. 

As  to  the  meaning  of  the  word  **  occupied  "  in  other  statutes  than  those 
jH'lating  to  taxation,  see  cases  collected  in  17  Am.  and  Eng.  Encycl.  of  Law, 
Utod.  32-34, 
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No.  5.  —  CORY  V.  BRISTOW. 
(H.  L.  1877.) 

RULE. 

Where  a  beneficial  use  is  made  of  a  tenement  of  which 
no  other  person  has  any  immediate  possession,  the  person 
having  such  beneficial  use  is  rateable  as  occupier. 

Cory  and  others  v.  Bristow. 

2  App.  Cas.  262-283  (s.  c.  46  L.  J.  M.  C.  273  ;  36  L.  T.  695  ;  25  W.  R.  383). 

Thames  Conservancy. — Derrick. — Occupation,  —  Licence, — Poor^s  Rate,  [262] 

The  20  &  21  Vict.  c.  cxlvii.  (The  Thames  Conservancy  Act,  Private),  vests 
in  certain  persons  thereby  created  Conservators  of  the  River  Thames,  all  the 
interest  of  the  Crown  and  of  the  Lord  Mayor  and  Corporation  of  the  City  of 
Tendon  in  the  bed  and  soil  of  the  river.  It  does  so  for  tlie  purposes  stated  in 
that  Act,  for  the  execution  of  which  various  powers  are  conferred  upon  the 
Conservators. 

In  execution  of  some  of  those  powers  the  Conservators  passed  a  resolution 
giving  permission  to  the  appellants  to  lay  down  moorings,  attached  to  which 
they  might  place  a  derrick  hulk,  510  feet  from  the  river  wall ;  the  work  of 
laying  down  these  moorings  was  to  be  done  to  the  satisfaction  of  the  Conser- 
vators, and  was  to  remain  **on  condition  that  the  accommodation  be  assessed, 
and  the  rent  paid  thereon ;  and  that  the  hulk  be  not  used  for  storing  coals." 
The  purpose  of  so  mooring  the  hulk  was  that  of  fastening  and  holding 
coal  vessels,  while  they  were  unloading  their  coals,  and  transferring  their 
cargoes  to  barges  and  lighters.  The  derrick  hulk  was  held  in  its  position  by 
chains  and  anchors  set  iu  large  stones,  and  ballast  placed  in  holes  dug  in  the 
bed  of  the  river,  and  the  work  of  so  placing  the  stones  and  the  ballast  was 
performed  by  the  workmen  of  the  Conservators,  the  payment  for  the  work 
being  furnished  by  the  appellants.  The  Conservators  reserved  to  themselves, 
under  the  91st  clause  in  the  Act,  power  to  remove  the  hulk  at  a  week's  notice. 
The  derrick  hulk  could  only  be  removed  from  the  moorings  by  being  itself 
loosened  from  the  chains  attached  to  the  stones  and  ballast  in  the  bed  of  the 
river;  these  holdings  in  the  river  continuing  6xed  as  before  :  — 

Heldf  that  the  appellants  were  liable  to  be  rated  to  the  relief  of  the  poor  of 
the  parish  (within  which  lay  that  part  of  the  river  where  the  derrick  hulk  was 
moored)  in  respect  of  the  profit  derived  by  them  from  its  employment,  as  they 
must  be  treated  as  persons  in  occupation  of  a  part  of  the  soil  and  bed  of  the 
river. 

Per  Lord  0*Hagan.  —  They  were  as  much  occupiers  of  the  land  as  if  they 
had  put  a  stage  upon  piles  driven  into  the  bed  of  the  river,  or  had  erected  a 
house  there. 
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The  grant  of  the  right  to  lay  down  these  moorings,  and  then  to  occupy  them 
through  the  instrumentality  of  this  hulk,  was  an  exercise  of  the  parliamentary 
powers  given  to  the  Conservators  under  their  Act. 

On  the  facts  of  this  case  the  moorings  must  be  taken  to  be  the  property  of 
the  appellants,  subject  only  to  the  power  of  removal  reserved  by  the  Conser- 
vators. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Appeal 

(1  C.  P.  D.  54),  which  had  reversed  a  previous  decision 

[•263]  of  the  Court  of  Common  *  Pleas  (L.   R.   10  C.  P.  504), 

and  had  thereby  confirmed  an  assessment  to  poor's  rate 

imiH>sed  on  the  plaintifis.     A  case  was  stated. 

The  plaintiffs  were  the  owners  of  two  coal  "  derricks,  *  named, 
ie:>l^ectively,  ''Atlas  No.  1,"  and  '^  Atlas  No.  2/  which  were 
mvH^r^i  in  the  Thames,  and  used  by  coal  ships  as  the  means  of 
transferring  cargoes  of  coals  from  the  ships  to  barges  and  lighters. 
Tl;o  derricks  were  not  used  to  store  coals,  nor  were  they  in  any 
wav  ixvupied  by  the  persons  who  were  employed  in  the  work  of 
uuKxuUng  the  coal  ships,  and  who  merely  went  on  board  to  per- 
form that  work.  The  defendant  was  the  clerk  to  the  church- 
warvlens,  &e,,  of  the  parish  of  Greenwich,  within  the  limits  of 
which  i>arish  tlie  derricks  in  question  were  moored.  The  form  of 
tl;o  rate  was  as  follows :  — 


S*tt»^rOe*upl»r. 

Description  of  Property  rated. 

Rateable  Taloe. 

\\  iUUui  t  ory  Jt  Sons 

Moorings  to  which  coal  derrick 
and  apparatus.  Atlas  No.  1,  are 
moored  to  bed  of  river. 

£      8.     d. 
434     0    0 

Tl\o  fi»rin  ot  the  rate  as  to  Atlas  No.  2  was  precisely  the  same, 
.ravl  iho  whole  sum  assessed  was  £139. 

*rho  K'KA\\  derricks  were  floating  hulks  about  250  feet  long  and 
*^'»  foot  wide,  aud  they  were  fitted  up  with  the  machinery  neces- 
vuY  for  unU^uUng  the  ships,  which  could   firmly  attach   them- 

luw  iw  the  dorrioks  while  the  unloading  was  going  on,  and  also 
U^x  \kk\k\\\\^  the  bai^p^es  and  lighters,  which,  in  like  manner,  were 
(a.tonovl  to  the  derricks,  the  derricks  thus  forming  a  kind  of 
\\i^,ut\  tUoujjh  situated  not  on  the  banks,  but  in  the  stream  of  the 
uvoi      Tliov  slightly  vary  their  position  at  each  turn  of  the  tide. 


Vv 


R.  C.  VOL.  XXII.]      SECT.  I.  —  WHAT  PERSONS   ABE  LIABLE.  505 

Vo.  5.  — Ctory  and  otiwni  v.  Briitow,  2  App.  Cm.  868,  964. 

The  Conservators  of  the  Thames,  under  the  authority  of  their 
Act  (20  &  21  Vict.  c.  cxlvii),^  passed  a  resolution  "  That  permis- 
sion be  given  to  Messrs.  Cory  &  Son  to  lay  down  moorings 
(at  *  which  they  may  place  derrick  hulk)  immediately  [*264] 
opposite  the  sluice  next  eastward  of  Angerstein's  Wharf, 
East  Greenwich,  and  510  feet  from  the  river  wall  of  the  said 
sluice,  as  per  plan ;  the  work  to  be  done  to  the  satisfaction  of  the 
Conservators  of  the  river  Thames,  and  under  the  inspection  of  the 
harbour  master,  and  to  remain,  on  the  following  conditions  being 
agreed  to  and  observed  by  Messrs.  Cory,  namely,  that  the  accom- 
modation be  assessed,  and  the  rent  paid  thereon ;  that  the  hulk  be 
not  used  for  the  purpose  of  storing  coals ;  that  it  be  for  the  general 
purposes  of  the  coal  trade ;  *  then  followed  arrangements  as  to  the 
towing  of  ships  and  barges  to  and  from  the  derrick,  all  to  be 
done  to  the  satisfaction  of  the  Conservators  under  the  inspection 
of  the  harbour  master,  *  and  with  the  full  understanding  on  the 
part  of  Messrs.  Cory  that  if  at  any  time  hereafter  it  shall  be 
found  by  the  Conservators  inexpedient  to  permit  the  moorings  for 
the  derrick  hulk  to  remain  in  that  or  any  other  part  of  the  river, 
the  Conservators  will,  under  the  powers  vested  .in  them  by  the 
91st  section  of  the  Thames  Conservancy  Act,  cause  the  same  to  be 
removed."  This  resolution  related  to  derrick  Atlas  No.  1.  A 
similar  resolution  was  afterwards  passed  in  relation  to  derrick 
Atlas  No.  2,  and  the  compensation  or  rent  paid  to  the  Conserva- 
tors was  assessed  at  £600  in  one  case  and  £650  in  the  other. 

The  moorings  laid  down  for  Atlas  No.  1  consisted  of  four 
anchors  and  two  stones.  Two  of  the  anchors  were  small,  the 
other  two  were  large,  each  being  made,  not  like  ordinary  anchors 
on  board  ship,  but  with  one  fluke  only,  such  as  are  used  for  per- 
manent moorings.  This  sort  of  anchor  could  not  be  dropped  in 
the  ordinary  way  of  ship  anchors.  A  hole  in  the  bed  of  the  river 
(to  the  depth  of  about  seven  or  eight  feet)  was  therefore  dredged 
out  large  enough  to  contain  the  whole  of  the  anchor.  Into  this 
hole  the  anchor  was  carefully  laid  with  the  fluke  downwards,  and 
the  hole  was  filled  up,  to  the  level  of  the  bed  of  the  river,  with 
ballast,  which  was  made  to  lie  all  round  and  over  the  anchor,  and 

*  See  Lyon  v.  The  Fishmongers*  Com"  the  river  are,  for  the  purposes  of  the  Act, 

pany,  1  App.  Cas.  662,  where  other  provi-  vested  in  the  Conservators  of  the  river 

sions  of  this  Act  were  considered.    By  the  appointed  under  that  Act.     See  also  The 

Act  all  the  interests  of  the  Crown  and  of  Attoniei/- General  v.  The  Conservators  of  the 

the  City  of  London  in  the  soil  and  bed  of  Thames  (1  H.  &  M.  1,  at  pp.  22,  26). 
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a  chain  cable  from  the  anchor  to  the  derrick,  was  led  up  through 
the  ballast.  Each  of  the  two  stones  was  about  seven  feet  long, 
five  feet  wide,  and  three  feet  thick.  A  hole  in  the  bed  of  the 
river  was  dredged  out  large  enough  to  contain  each  stone,  and 
about  seven  feet  deep;  a  chain  cable  came  up  from  the 
[*  265]  stone  to  the  *  derrick  and  the  hole  of  each  stone  was  filled 
up  with  ballast;  about  seventy  tons  of  ballast  being  used 
in  each.  Atlas  No.  2  was  moored  in  a  similar  way.  The  work 
was  actually  done  by  men  in  the  usual  employment  of  the 
Conservators,  but  these  men  were  paid  for  their  labour  by  the 
plaintiffs. 

The  moorings  thus  formed  were  as  firm  as  it  was  possible  to 
place  in  the  bed  of  the  river,  and  each  derrick  was  attached  to 
these  moorings.  The  derricks  could  not  weigh  the  moorings  as 
ships  weigh  anchors,  but  could  only  move  from  them  by  casting 
off  the  cables  and  leaving  the  anchors  and  stones  behind. 

Upon  these  facts  the  churchwardens  of  Greenwich,  treating  the 
plaintiffs  as  occupiers  of  land  within  the  parish,  rated  them  to 
the  relief  of  the  poor.  A  warrant  of  distress  was  issued,  the  rate 
was  paid  under  protest,  and  this  action  was  brought  The  Court 
of  Common  Pleas  held  that  the  plaintiffs  were  not  liable  to  be 
rated.  In  the  Appeal  Court  the  Judges  unanimously  reversed  the 
judgment  of  the  Court  below,  and  ordered  judgment  to  be  entered 
for  the  defendant     This  appeal  was  then  brought 

Mr.  Thesiger,  Q.  C,  and  Mr.  Patchett,  Q.  C,  for  the  appel- 
lants :  — 

There  are  two  questions,  first,  whether  under  the  terms  of  the 
resolution  passed  by  the  Conservators,  the  plaintiffs  had  become 
occupiers  of  part  of  the  soil  and  bed  of  the  river,  or  were  to  be 
considered  as  mere  licensees,  a  privilege  being  granted  them  to 
use  the  moorings  while  the  beneficial  occupation  of  the  bed  of  the 
river  remained  in  the  Conservators  themselves. 

The  Act  here,  though  it  related  to  the  Thames,  was  a  private 
Act  In  the  44th  clause  power  was  given  to  the  Conservators  to 
make  orders  and  bye-laws,  and  till  they  had  done  so,  the  existing 
orders  and  bye-laws  were  to  continue  —  the  object  of  the  Act 
being,  as  stated  in  the  preamble,  the  improvement  of  the  river 
and  the  navigation  thereof.  The  Conservators  had  power  to  make 
landing  places  and  lay  down  mooring  chains,  and  to  maintain 
them  (T  to  remove  them  as  should  be  required.     And  they  could 
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take  the  mooring  chains  of  private  individuals,  and  they  could 
grant  licences  for  the  use  of  mooring  chains,  and  no  place  as  to 
which  a  licence  had  not  been  granted,  could  be  a  mooring  place, 
but  if  so  used  the  Conservators  could  require  its  removal 
or  might  treat  it  as  a  *  nuisance.  All  these  things  related  [*  266] 
to  the  object  mentioned  in  the  preamble  of  the  Act,  the 
improvement  of  the  river  and  the  navigation  thereof.  But 
nowhere  was  power  given  to  the  Conservators  to  demise  any  part 
of  the  bed  or  soil  of  the  river.  Nor  had  they  done  so  in  this 
instance.  They  had  merely  granted  a  licence  for  the  use  of  the 
moorings  by  the  derricks,  and  in  that  way  had  been  providing  for 
the  ordinary  business  connected  with  the  navigation  of  the  river. 
The  moorings  remained  theirs.  Even  the  grant  of  the  use  of  the 
moorings  was  made  subject  to  the  power  of  the  Conservators  to 
terminate  it  at  a  week's  notice.  Such  a  reservation  of  power  was 
in  character  with  a  licence,  but  not  with  a  demise.  They  had 
merely  conceded  an  easement  which  they  could  terminate  at  their 
pleasure.  With  the  exception  of  the  word  "  rent, "  which  was  one 
of  the  many  terms  describing  a  money  payment  used  in  the  Act, 
there  was  not  a  single  phrase  which  pointed  to  anything  but  a 
mere  licence  to  use  the  mooring  chains  till  that  licence  should  be 
recalled.  There  was  no  permission  to  occupy  any  part  of  the 
river,  but  merely  to  lay  down  mooring  chains,  which  itself  was  a 
work  to  be  done  to  the  satisfaction  of  the  Conservators,  and  was 
in  fact  done  by  their  workmen.  Everything  showed  not  a  demise 
of  the  soil,  but  a  mere  permission  to  do  certain  acts  upon  it  The 
appellants  had  no  more  real  occupation,  in  the  legal  sense  of  the 
phrase,  than  had  a  lodger  in  a  house,  or  a  visitor  in  an  hotel. 

Then  as  to  the  cases:  in  Reg.  v.  Morrison,  1  El.  &  Bl.  150, 
there  was  a  ship-building  yard  on  the  bank  of  a  navigable  river; 
a  floating  dock  was  in  the  river  attached  by  chains  to  the  yard. 
The  owner  of  the  yard  and  this  floating  dock  was  rated  to  the 
poor  for  his  "  river  frontage  with  floating  dock  attached ;  "  but  the 
Court  held  that  no  rate  was  to  be  levied  in  respect  of  the  floating 
dock,  which  could  not  be  considered  accessory  to  the  yard. 
[Lord  Blackburn.  — That  was  no  occupation  of  part  of  the  soil.] 
In  Forrest  v.  The  Overseers  of  Greenvnch,  8  El.  &  Bl.  890,  the 
rate  was  upheld  because  the  barge  was  permanently  attached  to 
the  shore  and  grounded  at  low  water  on  the  bed  of  the  river; 
and    Lord    Campbell   (at   p.    899)   expressly  referred    to   these 
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matters  as  the  ground  of  liability.  But  in  WatkiTis  v. 
[*  267]  *  Inhabitants  of  Milton,  L.  R  3  Q.  B.  350,  a  grant  of  a 

permission  to  ute  the  moorings  of  the  Conservators  on 
condition  of  paying  an  annual  sum  of  £30  towards  the  expense  of 
maintaining  and  repairing  the  moorings  —  similar  facts  not  exist- 
ing —  the  permission  was  held  not  to  amount  to  a  demise,  so  as 
to  render  the  person  who  had  the  permission  liable  to  be  rated. 
Rfj,  V.  Leith,  1  El.  &  Bl.  121,  appeared  at  first  sight  to  be  favour- 
able to  this  rating,  but  there  all  the  barges  which  formed  the 
landing-pier  of  a  steamboat  company,  were  held  in  their  position 
by  iKMrg  firmly  bolted  into  a  wharf  wall,  and  the  rate  was  made 
on  the  laud  and  premises,  which  were  undoubtedly  rateable,  but 
even  there,  Mr.  Justice  Wightman  said  (1  El.  &  Bl.  139) :  "  Had 
the  rate  bt^en  laid  on  the  barges  only,  as  distinct  from  the 
hind,  I  should  have  paused  before  1  affirmed  it ; "  but  they  were 
r^^ally  made  to  form  an  extension  of  the  land  by  being  solidly 
and  finuly  connected  with  it  And  that  particular  reason  for 
uvliolding  the  rate  in  that  case,  is  explained  by  the  case  of  Reg. 
v.  Morris'ii,  which  almost  immediately  follows  it,  and  shows 
that  whore  there  was  no  such  fixed  and  immoveable  connection 
with  the  land,  the  floating  dock  was  not  rateable.  In  Allan  v. 
(>(r/vj<c/*5  of  Liverpool,  L,  R  9  Q.  B.  180,  the  Mersey  Docks 
IWrd  granted  the  use  of  certain  warehouses  to  the  steamships  of 
the  appellant;  they  formed  part  of  the  land  of  the  Dock  Board, 
but  the  board  there,  like  the  Conservators  here,  reserved  the 
power  of  putting  an  end  at  pleasure  to  the  use  of  these  warehouses 
l>y  the  api)ellant,  and  so  he  was  held  not  to  be  an  occupier,  the 
t'onuuissioners  of  the  Mersey  Docks  not  having  parted  with  their 
oxrlusive  possession  of  the  warehouses.  And  a  similar  decision 
NNas  pronounced  in  Inman  v.  Kirkdale,  L.  R  9  Q.  B.  186.  In 
/.(>/*(/(»;>  and  North  Western  Railway  Company  v.  Buclmaster, 
U  K.  10  Q.  B.  70,  the  directors  of  the  company,  owners  of  some 
stublos  that  stood  within  the  gates  of  one  of  their  stations,  granted 
IKMiuission  to  certain  coal  owners  to  use  their  stables,  on  the  pay- 
uu'ut  of  a  monthly  rent,  with  an  undertaking  to  deliver  up  the 
Nlablos  at  a  month's  notice,  and  the  directors  were  treated  as  the 

ocinipiers  of  the  stables,  and  were  held  to  be  proj^erly 
[•iVk^^J  rated:  the  *coal  owners  being  mere  licensees  permitted  to 

uso  the  stables.  Wlien  the  present  case  was  before  the 
V\^\\\\  of  ('ounnon  Pleas  (L.  R  10  C.  R  504),  it  was  held  that  the 
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plaintiffs  were  not  liable  to  be  rated,  for  that  they  had  not  an 
exclusive  occupation  of  any  portion  of  the  soil  of  the  river,  but 
merely  a  licence  to  attach  their  vessel  to  the  moorings  at  the 
pleasure  of  the  Conservators.  It  is  submitted  that  that  was  the 
true  construction  of  the  resolution,  and  no  other  could  properly 
be  given  to  it,  since  the  Conservators  had  no  power  to  demise  any 
part  of  the  soil  or  bed  of  the  river.  Even  the  Crown  itself  had 
no  power  any  more  than  a  subject  to  use  the  soil  or  bed  of  the 
river  to  any  purpose  amounting  to  a  nuisance.  The  Attorney- 
General  v.   Johnson,  Wils.   Ch.   Cas.   87. 

This  is  only  a  rehearing  of  the  case  of  Cory  v.  Churchwardens 
of  Greenynch,  L.  R  7  C.  P.  499,  where  it  was  held  that  the 
derrick  was  not  liable  to  be  rated,  and  it  is  submitted  that  that 
decision  was  correct. 

Mr.  Brown,  Q.  C,  and  Mr.  Oswald,  for  the  respondent,  were 
not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Lord  Cairns)  :  — 

My  Lords,  the  question  raised  by  this  appeal  is  whether  the 
appellants  are  rateable  to  the  relief  of  the  poor  of  the  parish  of 
Greenwich  under  a  rate  or  assessment  which  has  been  made 
against  them.  In  the  assessment,  the  description  of  the  property 
rated  is  thus  given:  —  First,  "  Moorings  to  which  coal  derrick  and 
apparatus.  Atlas  No.  1,  are  moored  to  bed  of  river;"  Second, 
*  ifoorings  to  which  coal  derrick  and  apparatus.  No.  2,  are 
moored  to  bed  of  river ;  "  so  that  the  subject-matter,  in  respect 
of  which  the  appellants  are  said  to  be  rateable,  is,  certain  moor- 
ings by  which  a  certain  coal  derrick  is  moored  to  the  bed  of  the 
river  Thames. 

Now,  my  Lords,  in  order  to  place  the  facts  of  the  case  upon  a 
distinct  footing,  and  to  distinguish  them  from  one  or  two  author- 
ities which  have  been  very  much  pressed  upon  your  Lordships,  I 
will  direct  your  Lordships'  attention  to  the  statement  in  the  case 
as  to  the  nature  of  these  moorings. 

With  regard  to  Atlas  No.  1,  the  case  states  that  it  is 
"  moored  *  or  retained  at  the  spot  where  she  floats  in  the  [*  269] 
following  way,  viz.,  by  two  single  fluke  anchors  on  the 
side  nearest  the  shore,  by  two  stones  on  the  channel  side,  and  by 
two  stream  anchors,  one  at  her  head,  and  the  other  at  her  stem. " 
It  is  also  stated  that  having  been  formerly  in  another  position 
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than  that  which  she  now  occupies,  in  moving  her  from  the  former 
position,  the  four  anchors  and  the  chain  cables  by  which  she  had 
then  been  attached  to  the  mooring  were  removed  with  her,  and 
two  of  them  were  put  down  again  in  mooring  her  at  her  present 
moorings,  and  that  those  two  are  two  of  the  four  to  which  I  have 
already  referred.  It  is  stated  in  paragraph  12  that  the  moorings, 
as  actually  laid  down  for  Atlas  No.  1,  consist  of  "  four  anchors 
and  two  stones  "  and  that  of  those  anchors  "  the  two  named  in 
paragraph  8,"  that  is  to  say,  the  two  which  had  followed  her  from 
th^  place  where  she  previously  had  been  moored,  which  had  been 
taken  on  board  and  brought  with  her,  those  two  are  "  small  and 
of  little  importance. "  "  And  it  is  not  contended  on  the  part  of 
the  defendant  that  any  liability  to  be  rated  in  respect  of  the  soil 
occupied  by  them  attaches  to  the  plaintiffs."  I  ask  your  Lord- 
sliips'  attention  to  that,  because  it  appears  that  there  are  two  of 
these  anchors,  which  are  part  of  the  equipment  of  the  ship,  and 
followed  her  from  her  previous  moorings,  and  are  dropped  at  her 
present  moorings,  and  it  is  not  said  that  they  constitute  any 
moorings  in  respect  of  which  rateability  will  arise. 

"  But  the  other  two  anchors  are  made  with  only  one  fluke 
each,  and  are  such  as  are  never  used  as  anchors  on  board  ship, 
but  are  only  used  for  permanent  moorings.  Anchors  with  one 
fluke  could  not  be  trusted  to  take  the  ground  when  dropped  in  the 
ordinary  way.  In  laying  down  each  of  these  anchors,  a  hole  was 
dredged  out  large  enough  to  contain  the  whole  of  the  anchor,  and 
to  a  depth  between  seven  and  eight  feet  below  the  bed  of  the 
river.  The  anchor  was  then  carefully  laid  on  with  the  fluke 
downwards,  and  the  hole  was  afterwards  filled  up  to  the  level  of 
the  bed  of  the  river  with  ballast,  which  lies  all  round  and  over 
the  anchor,  through  which  ballast  the  chain  cable  is  led  up  to  the 
derrick. " 

Then  the  13th  paragraph  states,  "  The  two  stones  used  are  each 
of  them  about  seven  feet  long  by  five  wide  and  three  thick.     In 

order  to  put  each  of  these  in  their  places  a  hole  was 
[*  270]  dredged  out  *  large  enough  to  contain  the  stone,  and  about 

seven  feet  deep.  The  stone  was  then  let  down  into  the 
hole,  and  the  hole  then  filled  up  to  the  level  of  the  bed  of  the 
river  with  ballast.  There  is  about  a  four  feet  thickness  of  ballast 
on  each  stone,  and  about  seventy  tons  of  ballast  are  used  in  each 
hole,  a  chain  cable  is  led  up  through  the  ballast  to  the  derrick. 
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The  moorings  formed  by  these  two  anchors  and  stones  are  as  firm 
moorings  as  it  is  possible  to  place  in  the  river.  It  is  quite  impos- 
sible that  the  derrick  using  them  can  weigh  them  in  the  ordinary 
way  in  which  ships  weigh  anchor.  If  the  derrick  had  to  be 
moved,  it  could  only  be  by  casting  off  the  cables  and  leaving  these 
anchors  and  stones  behind. ' 

Now,  my  Lords,  by  whom  was  this  work  done  of  embedding 
these  moorings  in  the  soil  of  the  river?  That  is  stated  in  the 
11th  paragraph  —  "  Instead  of  themselves  laying  down  the  moor- 
ings contemplated  by  the  said  resolution  "  (to  that  I  shall  after- 
wards have  to  refer  —  it  is  the  resolution  authorising  this  work), 
"  the  plaintiffs  caused  and  procured  the  necessary  work  to  be  done 
by  the  workmen  of  the  said  Conservators,  and  paid  the  said 
Conservators  the  whole  of  the  costs  and  charges  of  the  materials 
and  labour  expended  in  and  about  the  same.*  Therefore  your 
Lordships  will  take  it  that  it  is  just  as  if  the  present  appellants 
had  themselves,  by  their  own  servants,  purchased  the  materials 
which  were  necessary  for  these  moorings,  and  then  by  permission 
of  those  who  could  authorise  them,  laid  the  moorings  down  in  the 
bed  of  the  river. 

With  regard  to  the  other  moorings,  there  is  some  diflference  in 
the  way  in  which  they  have  been  made.  As  to  them,  your  Lord- 
ships find  this  statement  in  the  16th  paragraph :  "  The  material 
position  of  the  moorings  of  *  Atlas  No.  2 '  consists  of  two  anchors, 
similar  to  ti^e  anchors  mentioned  in  paragraph  12,  but  having 
iron  instead  of  wooden  stocks, "  "  but  instead  of  the  stones  used 
for  '  Atlas  No.  1  '  two  large  fan-shaped  screws  have  been  used. 
These  are  screwed  into  the  bed  of  the  river  to  a  depth  of  ten  feet, 
in  the  manner  shown  upon  the  plan  marked  '  A,  *  annexed  hereto, 
which  is  to  be  taken  as  part  of  this  case.  These  screws,  together 
with  the  two  single  fluke  anchors,  form  moorings  as  permanent 
as  those  used  for  '  Atlas  No.  1,'  and  it  would  be  equally  impos- 
sible for  the  dtrrick  using  them  to  weigh  them  in  the  ordinary 
way. " 

*  Those,  my  Lords,  being  the  facts  with  regard  to  these  [*  271] 
moorings,  I  will  in  the  first  place  ask  your  Lordships  to 
observe  how  completely  they  differ  the  case  from  one  which  was 
referred  to  in  the  argument,  a  case  in  which  the  present  appellants 
appear  to  have  been  the  plaintiffs  on  a  former  occasion  against  the 
same  defendants,  the  overseers  and  churchwardens  of  Greenwich, 
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That  case  is  reported ;  it  is  Cory  v.  Churchwardens  of  Greenwich, 
L.  R  7  C.  P.  499.  The  facts  of  that  case  were  these:  — There 
was  a  derrick  which,  as  regards  that  which  was  above  water, 
appears  to  have  been  of  the  same  character  as  those  which  I  have 
just  mentioned,  and  it  was  moored  in  the  river,  but  it  was  moored 
simply  in  this  way :  "  By  two  single  fluke  anchors  on  the  side 
nearest  the  shore,  and  by  two  stones  on  the  channel  side,  and  by 
two  stream  anchors,  one  at  the  head  and  the  other  at  the  stem. 
The  anchors  and  stones  were  merely  dropped  into  the  river,  no 
force  being  used  for  the  purpose  of  fastening  either  anchors  or 
stones.  Before  dropping  the  stones,  a  small  quantity  of  ballast 
was  removed  in  the  bed  of  the  river,  so  that  the  stones  might  lie 
flat "  My  Lords,  under  these  circumstances,  it  was  held  that  the 
moorings  were  not  immoveable  from  the  bed  of  the  river,  that 
they  were  only,  as  the  late  Mr.  Justice  Willes  expressed  it,  *  part 
of  the  equipment  of  the  vessel  itself,"  and  that  therefore  there 
were  no  moorings  which  could  be  said  to  be  fixed  to  the  soil  pf  the 
river  and  to  be  occupied  as  part  of  the  soil  by  the  plaintiffs. 

That,  my  Lords,  I  think,  puts  aside  that  authority,  and  will 
enable  your  Lordships,  having  regard  to  the  facts  which  are  found 
in  the  present  case,,  to  arrive,  as  I  think  you  will,  without  hesi- 
tation, at  the  conclusion  that  yon  have  here  moorings  which  are 
clearly  fixed  into  and  bedded  in  the  soil  of  the  river  Thames,  just 
as  much  as  if  piles  had  been  driven  ten  or  twenty  feet  deep  into 
the  soil,  and  that  if  you  find  any  person  in  occupation  of  those 
moorings,  and  that  occupation  is  a  beneficial  ocoupation,  the  per- 
son so  occupying  is  occupying  hereditaments  within  the  statutes 
which  create  chargeability  to  the  assessment  to  the  poor. 

Well,  then,  my  Lords,  there  arises  the  other  question.  Who  is 
the  occupier  of  these  moorings  ?  In  the  first  place,  to  whom  do 
the  moorings  belong  ?  Unquestionably  they  belong  to  tlie 
[*272]  present  *  appellants.  They  do  not  belong  to  the  Con- 
servators of  the  river,  they  were  not  paid  for  by  the 
Conservators  of  the  river,  they  were  provided  by  the  appellants 
out  of  their  own  money,  and  put  down  at  their  own  expense. 
And  this  circumstance  differs  the  present  case  most  materially 
from  the  second  case,  which  was  very  much  pressed  in  argument 
upon  your  Lordships.  I  mean  the  case  within  the  jurisdiction  of 
the  Conservators  of  the  river,  the  case  of  Watkiris  v.  The  Overseers 
of  Miltovr-TuxUOravesend,  L.  R  3  Q.  B.  350. 
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In  that  case  there  was  a  coal  hulk  which  was  moored  in  the 
river  Thames  for  the  purpose  of  containing  about  1600  tons  of 
coal  which  were  put  out  of  lighters  into  the  hulk  and  then  again 
distributed,  as  occasion  required,  in  other  lighters  when  wanted 
for  use.  This  hulk  was  moored  in  the  river  Thames  within  the 
parish  of  Milton,  near  Gravesend,  and  it  was  moored  in  this  way : 
There  were  two  screw  piles  driven  into  the  bed  of  the  river, 
driven  in  by  the  Conservators,  and  belonging  to  the  Conservators, 
and  a  licence  or  permission  was  granted  by  the  Conservators  to 
the  owner  of  this  hulk  to  moor  or  attach  his  hulk  to  these  piles 
so  driven  into  the  bed  of  the  river.  It  does  not  appear  from  the 
agreement  in  the  case  that  this  was  an  exclusive  permission  given 
to  the  owner  of  this  hulk  only ;  and  if  I  were  to  judge  by  the 
agreement  alone,  I  should  have  said  that  it  might  have  been  in 
the  power  of  the  Conservators  either  to  have  attached  a  vessel  of 
their  own,  if  they  had  one,  to  the  same  screw  piles,  or  to  have 
allowed  some  other  person  to  attach  a  vessel  or  hulk  of  his. 
However,  I  see  that  tne  learned  Judges  assume  that  it  ought  to  be 
looked  at,  and  therefore  I  prefer  to  look  at  it,  as  if  exclusive  per- 
mission had  been  given  to  the  owner  of  the  hulk  to  attach,  as  in 
point  of  fact  for  several  years  he  had  attached,  his  hulk  to  the  piles. 

But,  my  Lords,  that  case  turns  entirely  upon  this,  that  the 
owner  of  the  hulk,  who  was  the  person  rated,  was  not  in  occupa- 
tion of  these  moorings.  The  moorings  were  not  his  —  the  moor- 
ings were  the  moorings  of  the  Conservators,  and  the  Conservators, 
having  these  moorings  belonging  to  themselves,  gave  him  the 
l)ermission  to  attach  his  hulk  to  these  moorings.  The  Court  held, 
and  I  will  assume  rightly  held,  because  it  does  not  bear  in  any 
way  upon  the  facts  of  the  present  case,  that  that  was 
merely  a  *  permission  to  attach  the  hulk  to  the  moorings  [*  273] 
of  the  Conservators,  and  that  there  was  no  occupation  by 
the  owner  of  the  hulk  of  the  moorings  of  the  Conservators. 

My  Lords,  be  that  case  correctly  decided  or  not,  it  has  no  bear- 
ing upon  the  facts  of  the  present  case,  where  your  Lordships  find 
moorings  put  down  by  the  appellants,  paid  for  by  the  appellants, 
belonging  to  the  appellants,  used  by  the  appellants,  and  used  by 
the  appellants  alone,  and  with  regard  to  which  either  you  must 
arrive,  as  it  seems  to  me,  at  this  conclusion,  that  they  are  occu- 
pied by  no  person  whatever,  or  if  they  are  occupied  by  any  one, 
that  they  are  occupied  by  the  appellants. 
VOL.  XXII.  —  33 
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But,  my  Lords,  it  remains  to  look  more  accurately  at  what  is 
the  character  of  the  occupation  of  the  appellants,  and  how  it  is 
that  they  come  to  have  the  occupation  of  these  moorings.  For 
the  purpose  of  rating  it  might  indeed  be  sufficient  to  look  at  the 
mere  fact  of  occupation.  They  are  found  in  occupation  of  that 
which  is  to  them  a  valuable  occupation  of  this  fixed  property, 
and  are  therefore  rateable  to  the  relief  of  the  poor,  even  though  it 
might  turn  out  that  their  occupation  is  a  wrongful  one,  or  one  the 
propriety  of  which  they  cannot  justify.  But  when  your  Lord- 
ships look  at  the  circumstances  under  which  they  have  come  into 
that  occupation,  it  appears  to  me  that  their  possession  of  the 
moorings  is  a  rightful  one,  and  is  itself  to  be  designated,  according 
to  the  most  accurate  expression,  an  *  occupation  '  of  the  moorings. 
Their  occupation  arises  in  this  way:  the  Conservators  of  the 
Thames,  as  your  Lordships  well  know,  have,  under  the  Act  of 
1857,  carried  over  to  them,  and  brought  into  their  proprietorship, 
all  the  rights  in  the  bed  and  soil  of  the  river  Thames  which 
belonged  to  the  Crown,  or  which  were  claimed  by  the  Corporation 
of  London.  They  are  made  the  guardians,  as  it  were,  of  the 
navigation  of  the  Thames,  and  the  protectors  of  the  bed  and  soil 
of  the  Thames  for  ihe  purpose  of  the  navigation.  They  have  cer- 
tain powers  —  very  large  powers — given  to  them  for  the  protec- 
tion of  the  navigation;  they  have  certain  powers  for  making 
bye-laws  to  protect  the  navigation;  they  have  powers  to  make 
piers  and  landing-places  for  the  accommodation  of  the  public ;  and 
they  have  powers  to  authorise  riparian  owners  to  make  landing- 
places,  and  wharves,  and  jetties,  and  to  put  down  mooring 
[*  274]  chains  *  and  moorings  for  the  better  and  more  convenient 
enjoyment  of,  and  access  to,  their  lands. 

The  course  which  in  this  particular  case  appears  to  have  been 
taken  was  this :  —  An  application  being  made  by  the  appellants, 
Messrs.  Cor}'  &  Son,  to  the  Conservators,  a  resolution  was  passed 
in  these  words :  "  That  permission  he  given  to  Messrs.  Cory  &  Son 
to  lay  down  moorings  (at  which  they  may  place  derrick  hulk) 
immediately  opposite  the  sluice  next  eastwards  of  Angerstein's 
Wharf,  East  Greenwich,  and  510  feet  from  the  river  wall  at  the 
sluice  as  per  plan,  the  work  to  be  done  to  the  satisfaction  of  the 
(\>nservators  of  the  River  Thames  and  under  the  inspection  of 
the  harbour  master,  and  to  remain  on  the  following  conditions 
being  agived   to  and   observed  by  Messrs.  Cory,  viz.,  that  the 
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accommodation  be  assessed,  and  the  rent  paid  thereon, "  that  is  to 
say,  that  the  clause  of  the  Act  of  Parliament  should  be  complied 
with  which  provided  that  none  of  these  permissions  should  be 
given  to  any  riparian  proprietor  as  a  matter  of  favour  or  of  indul- 
gence, but  merely  upon  the  proper  assessment  by  the  proper  officer 
as  to  the  value  of  the  permission  given ;  ''  that  the  hulk  be  not 
used  for  the  purpose  of  storing  coals ;  that  it  be  for  the  general 
use  of  the  coal  trade,  but  the  barges  to  or  from  the  hulk  be  in  all 
cases  towed  by  a  steam  tug  to  or  from  the  Custom  House,  London ; 
that  all  vessels  leave  the  hulk  immediately  after  being  discharged, 
and  that  sailing  colliers  when  discharged  be  towed  away  to  such 
part  of  the  river  as  the  harbour  master  may  direct,  and  in  all 
other  respects  to  be  Worked  to  the  satisfaction  of  the  Conservators 
under  the  inspection  of  the  harbour  master;  and  with  the  full 
understanding  on  the  part  of  Messrs.  Cory,  that  if  at  any  time 
hereafter  it  shall  be  found  by  the  Conservators  inexpedient  to 
permit  the  moorings  for  the  derrick  hulks  to  remain  in  that  or 
any  other  part  of  the  river,  the  Conservators  will,  under  the 
powers  vested  in  them  by  the  91st  section  of  the  Thames  Con- 
servancy Act,  cause  the  same  to  be  removed,"  that  is  to  say, 
Messrs.  Cory  are  warned  at  the  end  of  this  agreement  that  the 
Conservators  will  retain  the  statutory  right  given  them  by  the 
91st  section  of  the  Thames  Conservancy  Act  of  causing  the  moor- 
ings at  any  time  they  think  fit  to  be  removed  on  giving  a  week's 
notice;  but,  subject  to  that  right  of  removing  them  by 
their  statutory  power  at  a  week's  *  notice,  the  moorings  [*275] 
will  be  allowed  to  remain,  the  rent  assessed  upon  them 
being  regularly  paid. 

Now,  my  Lords,  as  I  read  that,  putting  aside  the  words  and 
looking  at  the  real  substance  of  the  transaction,  I  cannot  look 
upon  it  as  otherwise  than  an  exercise  on  the  part  of  the  Conserva- 
tors of  their  parliamentary  powers,  by  giving  to  Messrs.  Cory  a 
right  to  lay  down  these  moorings,  and  also  a  right,  after  the  moor- 
ings are  laid  down,  to  occupy  them  through  the  instrumentality 
of  this  derrick,  until,  in  the  exercise  of  the  same  parliamentary 
powers,  and  upon  a  week's  notice  being  given,  the  Conservators 
shall  remove  them  from  their  occupation. 

Therefore  it  seems  to  me  that  your  Lordships  have  here  a  fixed 
property  found  in  the  occupation  of  the  Messrs.  Cory,  to  an  occu- 
pation of   which  fixed  property  no  person  else  can  set  up  any 
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claim,  and  that  done  under  an  exercise  by  the  Ck)n8ervators  ol 
powers  which  appear  to  me  to  provide  for  and  to  authorise,  if  it 
were  necessary  to  find  authority  for  it,  an  occupation  of  that  par- 
ticular kind. 

On  the  whole,  my  Loids,  I  must  say  I  am  entirely  satisfied 
with  the  unanimous  judgment  of  the  learned  Judges  of  the  Court 
of  Appeal,  and  I  submit,  therefore,  to  your  Lordships  that  this 
being  a  case  of  error,  judgment  here,  also,  should  pass  for  the 
defendant  in  eiTor. 

Lord  Hatherley  :  — 

My  Lords,  I  take  the  same  view  of  this  case  which  has  been 
expressed  by  my  noble  and  learned  friend  on  the  woolsack. 

The  two  questions  to  which,  as  it  appears  to  me,  we  have  to 
direct  our  attention,  and  to  which,  indeed,  our  attention  has  been 
most  ably  directed  by  Mr.  Thesiger  and  Mr.  Patchett  are  these : 
First,  What  is  the  nature  of  the  interest  conferred  by  the  agree- 
ment or  permission  set  forth  in  the  case  before  us ;  and  secondly, 
when  we  have  ascertained  the  character  of  that  interest,  what  is 
the  nature  of  the  occupation  which  has  been  exercised  by  the 
appellants  in  this  case? 

As  Lord  Campbell  expresses  it  in  one  of  the  cases  last  cited, 
Forrest  v.  The  Overseers  of  Greenwich^  8  EL  &  Bl.  at  p. 
[*  276]  900,  as  *  regards  the  nature  of  the  occupation  the  question 
is,  whether  it  be  "  a  permanent  and  profitable  occupation 
of  land  within  the  parish  "  which  seeks  to  assess  the  person  in 
respect  of  such  occupation.  As  regards  the  interest  of  the  person 
who  is  so  to  be  rated  it  must  be  an  interest  in  himself  exclu- 
sively. On  the  first  part  the  argument  turned  upon  the  latter 
branch  of  the  case,  namely,  whether  the  appellants  had  got  such 
an  occupation  under  this  instrument  as  would  make  them  liable 
to  rating.  I  apprehend  that  in  ascertaining  the  answer  to  that 
question  the  Courts  have  not  meant  by  the  term  "  exclusively  " 
that  the  interest  may  not  be  determined  on  certain  terms  and  con- 
ditions, but  merely  that  the  person  so  occupying  should  have  the 
right  unattended  by  a  simultaneous  right  of  any  other  person  in 
respect  of  the  same  subject-matter. 

An  illustration  has  been  given  in  the  course  of  the  aigument, 
which  is  commonly  given  in  cases  of  this  character,  that  of  a 
landlord  of  an  hotel,  or  the  landlord  of  a  lodging-house,  in  which 
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case,  although  a  person  sleeping  at  the  hotel  may  have  the  exclu- 
sive use  of  his  bedroom  for  the  night,  or  the  exclusive  use  of  a 
sitting-room  during  the  day,  or  a  lodger  the  exclusive  use  of  the 
chambers  he  occupies,  still  there  is  a  concurrent  right  reserved  by 
the  landlord  of  the  hotel  or  the  person  who  lets  the  lodgings,  of 
using  the  hotel  or  lodging-house  for  whatever  purposes  he  may 
think  fit  for  managing  the  establishment  and  all  purposes  con- 
nected with  it.  That  is  not  such  an  occupation  on  the  part  of 
the  lodger  or  the  guest  at  the  hotel  as  would  make  him  liable  to 
be  rated. 

But  in  the  present  case  all  the  argument  has  turned  upon  this, 
that  independently  of  the  question  whether  or  not  this  be  a 
licence  or  in  the  nature  of  a  demise,  inasmuch  as  there  are  certain 
bye-laws  which  may  be  made  from  time  to  time  by  the  Conserva- 
tors, who  have  given  this  permission,  and  inasmuch  as  by  the 
91at  section  of  the  Act  the  power  of  any  person  to  have  this 
beneficial  occupation  may  be  determined  on  a  week's  notice,  there- 
fore, there  is  not  conferred  on  the  Messrs.  Cory  the  exclusive  pos- 
session of  these  mooring  chains  which  they  have  been  permitted 
to  place  in  the  river  as  is  described  in  the  case.  I  apprehend,  my 
Lords,  that  it  would  be  a  confusion  of  ideas  to  say  that  it  inter- 
feres with  the  exclusive  possession  any  more  than  a  right 
of  re-entry  on  the  part  *of  a  landlord  in  certain  given  [*277] 
events  could  be  said  to  interfere  in  any  way  with  the  right 
of  the  tenant  during  the  time  he  is  holding.  He  is  in  beneficial 
occupation  for  a  term,  though  that  term  is  limited  by  certain  con- 
tingencies which  may  possibly  determine  his  interest  at  an  earlier 
period. 

Now,  my  Lords,  what  is  done  by  this  agreement  ?  A  permis- 
sion is  granted  to  Mr.  Cory  to  lay  down  mooring  chains  according 
to  the  powers  vested  in  the  Conservators  pursuant  to  the  58th 
section  of  the  Act;  and  when  laid  down  they  are  to  remain.  He 
is  to  do  that  at  his  own  expense,  and  he  is  to  do  it  to  the  satis- 
faction of  the  oflScers  appointed  for  that  purpose  by  the  Conserva- 
tors, a  phrase  which  would  not  be  used  with  respect  to  any  work 
they  were  to  do  themselvea  That  approbation  is  to  be  obtained, 
because  the  person  who  is  to  do  this  work  is  a  person  who  is  to 
make  his  mooring  chains  in  such  a  manner  as  would  be  satisfac- 
tory to  the  Conservators,  and  when  he  has  done  that  they  must 
remain,  unless  a  notice  be  given  pursuant  to  the  91st  section,  or 
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unless  a  change  is  made  by  the  bye-laws,  he  being  subject,  pos- 
sibly, to  the  bye-laws  which  may  be  made  by  the  Conservators 
for  the  better  regulation  of  their  business.  But  independently  of 
these  bye-laws,  independently  of  anything  arising  upon  the  91st 
section,  the  mooring  chains  are  to  remain,  and  during  the  whole 
of  that  time  he  is  in  exclusive  possession  and  in  permanent  pos- 
session in  the  sense  in  which  that  word  is  used  in  cases  of  this 
description,  and  in  profitable  possession.  I  cannot  find  anything 
on  the  face  of  the  instrument  that  can  intimate  any  doubt  at  all 
upon  that  being  the  character  of  his  possession,  the  remaining  of 
these  mooring  chains,  of  which  he  is  to  make  use,  being  secured 
to  him  subject  only  to  those  contingencies  which  he  has  agreed 
upon,  but  the  possession  being  full  and  complete  until  those  con- 
tingencies occur. 

It  was  observed  by  Mr.  Patchett,  just  now,  that  in  Watkins* 
Case,  L.  E.  3  Q.  B.  350,  the  Conservators  did  the  work,  and  he 
said,  "  So  they  did  here  ' ;  but  that  really  is  a  fallacy,  and  a 
transparent  fallacy.  They  did  not  do  any  portion  of  the  work 
here ;  it  was  simply  that  instead  of  hiring  another  set  of  labourers 
the  Messrs.  Cory  hired  the  labourers  of  the  Conservators,  which  I 
apprehend  they  were  at  perfect  liberty  to  do,  if  the  Con- 
[*  278]  servators  were  willing  that  they  *  should  be  so  employed ; 
and  they  paid  the  Conservators  for  those  labourers  whom 
they  so  employed  in  execution  of  the  work.  In  other  words,  the 
Messrs.  Cory  did  the  work  through  the  medium  of  employing  a 
particular  agency ;  that  agency  makes  no  difference  in  their  posi- 
tion. The  work  W6is  entirely  done  by  the  Messrs.  Cory,  and  they 
having  done  this  work,  all  the  other  conditions  in  the  agreement 
were  also  fulfilled,  one  of  which  was  that  the  rent  was  to  be 
assessed  in  the  course  provided  by  the  Act,  which  was  done,  and 
it  was  assessed  at  a  tolerably  high  figure.  All  that  having  been 
done,  it  seems  to  me  that  Messrs.  Cory  became  the  owners,  and, 
subject  to  the  events  which  might  determine  the  ownership  under 
the  permission,  the  sole  and  complete  owners  of  this  profitable 
tenement. 

Then  the  question  arises,  are  the  Messrs.  Cory  the  owners  in 
the  sense  of  being  occupiers  of ^  land  situate  within  the  parish  ? 
My  Lords,  I  can  have  no  doubt  upon  that  point  when  I  look  at 
the  nature  and  the  character  of  these  mooring  chains.  They  are 
described  in  the  papers  before  us,  and  the  case  is  thereby  at  once 
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dififered  from  two  or  three  of  the  cases  which  have  heen  cited,  one 
being  with  reference  to  a  floating  dock,  and  another  being  with 
reference  to  an  arrangement  by  which  these  mooring  chains  were 
sunk  as  they  were  sunk  here,  but  fixed  so  far  less  than  here,  that 
they  were  capable  of  being  moved  like  other  anchors,  whereas 
here  they  were  sunk  and  fixed,  and  would  have  to  be  hauled  up 
by  means  of  machinery  in  a  derrick.  That  alters  the  present  case 
from  the  case  of  a  floating  dock  which  is,  as  it  were,  a  vessel 
floating  about  upon  the  water,  and  which  cannot  be  said  to  have 
any  immoveability  whatever  in  any  given  parish,  and  so  can 
hardly  be  subject  to  rates.  The  circumstance  in  the  other  case 
that  the  derrick  itself,  by  its  own  instrumentality,  could  haul 
up  the  stones  and  mooring  chains  just  as  it  could  any  anchor, 
reduced  it  again  to  the  case  of  a  ship,  of  which  it  could  not  be 
predicated  that  it  occupied  land  situated  within  a  parish.  But 
here  we  are  told  by  the  case  itself  that  the  derrick  cannot  be 
removed  at  all  except  by  slipping  its  chains  and  cables,  because 
the  stones  and  the  rest  of  the  apparatus  are  so  fixed  in  the  bed  of 
the  river  as  to  prevent  their  being  hauled  up  or  got  up,  except  by 
some  much  more  energetic  mode  of  removal.  It  is  not  a 
nice  question  here,  as  was  *  said  in  part  of  the  argument,  [*  279] 
between  the  possibility  of  moving  a  more  or  a  less  great 
weight,  but  these  circumstances  indicate  the  intention,  from  the 
very  first,  of  all  the  parties  to  the  agreement  that  it  should  be  a 
fixed  and  permanent  mooring  chain,  subject  only  to  such  con- 
tingencies as  might  arise  in  the  execution  of  the  works  of  the 
Conservators,  if  anything  should  occur  to  require  its  removal. 

My  Lords,  I  think  that  none  of  the  cases  has  been  in  the  slight- 
est degree  brought  up  to  such  a  case  as  we  have  here  before  us.  I 
cannot  have  any  doubt  whatever  that  there  is  a  permanent  bene- 
ficial interest  liable  to  be  divested  in  certain  given  contingencies 
as  I  have  described,  that  it  is  a  valuable  and  an  exclusive  inter- 
est, and  that  it  is  an  interest  situate  in  the  bed  of  the  river  within 
the  parish  of  Greenwich;  and  therefore  that  it  is  liable  to  be 
rated. 

Lord  O'Hagan:  — 

My  Lords,  in  this  case  there  is  no  real  conflict  about  legal  prin- 
ciple. All  the  Judges  of  the  Courts  below  have  agreed  as  to  the 
grounds  of  rateability. 
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The  occupation  to  which  it  is  attached  must  be  an  actual,  an 
exclusive,  and  a  profitable  occupation.  The  only  question  is, 
whether  the  Messrs.  Gory  had  such  an  occupation  ?  I  think  they 
clearly  had,  and  were  therefore  liable  to  be  rated. 

It  is  not  necessary  to  consider  the  nature  of  the  powers  of  the 
Conservators  for  the  purpose  of  the  argument;  but  if  it  were,  I 
have  no  doubt  that  they  acted  within  those  powers  in  their  deal- 
ings with  the  appellants.  Under  the  50th  section  of  the  statute 
they  had  vested  in  them  all  the  interests  of  the  Corporation  of 
London  and  the  Crown  in  "  the  bed  and  soil  '  of  the  river 
Thames,  with  authority  to  make  jetties,  piers,  and  landing-places, 
and  to  permit  the  construction  of  such  moorings  as  are  the  subject 
of  our  inquiry. 

Exercising  their  statutable  powers,  they  entered  into  a  bargain 
that,  for  certain  considerations,  the  Messrs.  Cory  should  have 
liberty  to  plant  their  moorings  in  the  bed  and  soil  of  the  river, 
with  an  understanding  that  if  the  Conservators  should  at  any  time 
find  it  inexpedient  to  permit  those  moorings  to  remain, 
[*  280]  they  might  *  cause  their  removal  under  the  9l8t  section  of 
the  Thames  Conservancy  Act,  by  giving  a  week's  notice. 
The  Messrs.  Cory  proceeded  with  their  work,  and  completed  a 
large  and  costly  erection,  digging  down  several  feet  in  the  bed  of 
the  river,  filling  the  excavation  with  great  stones,  passing  heavy 
chains  through  them,  and  piling  on  the  whole  some  seventy 
tons  of  ballast  All  this  was  done  with  their  own  money  and 
under  their  own  control,  and  the  erection  so  completed  was  their 
own  property.  The  Conservators  did  not  spend  a  penny  or  do  an 
act  in  the  course  of  the  construction,  or  meddle  in  any  way  with 
it  when  it  was  completed.  It  remained  in  the  hands  and  under 
the  full  dominion  of  those  who  had  created  it,  subject  to  the  right 
of  removal  of  the  Conservators,  when  they  might  find  it  desirable 
to  fulfil  the  statutable  conditions  for  that  purpose. 

In  this  state  of  undisputed  facts,  it  appears  to  me  that  the 
Messrs.  Cory  had  an  occupation,  an  actual  occupation,  an  occupa- 
tion of  a  very  real  and  substantial  kind,  and  an  occupation  which 
was  not  merely  actual  but  rightful,  fairly  purchased,  and  war- 
ranted by  law.  If  the  occupation  was  not  in  them,  it  was  in 
nobody;  and  I  cannot,  in  my  view  of  the  circumstances,  concur 
with  some  of  the  learned  Judges  in  holding  that  the  occupation, 
actual  or  constructive,  remained  in  the  Conservators.     If,  by  their 
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permission,  a  great  stage  had  been  put  upon  piles  driven  into  the 
river's  bed  for  twenty  or  thirty  feet,  to  which  the  Messrs.  Cory 
only  could  have  access  as  they  only  had  erected  it,  or  if  a  great 
house  had  been  built  with  the  same  licence  and  in  the  same  way, 
having  its  foundations  in  the  river,  the  Conservators  might  as 
well  have  been  called  the  occupants  of  both,  though  neither 
belonged  to  them,  and  upon  neither  could  they  have  entered  for  a 
moment 

There  was,  therefore,  in  my  judgment,  an  actual  occupation  in 
the  Messrs.  Cory,  and  if  their  occupation  was  actual,  it  was  exclu- 
sive. The  licence  or  permission,  call  it  what  you  will,  under 
which  the  moorings  were  created,  was  not  to  be  capriciously 
determined  at  any  instant,  or  without  the  formal  notice  prescribed 
by  the  statute ;  and  until  that  notice  was  given,  the  Conservators, 
if  they  had  ventured  to  intrude  upon  them,  would  have  acted 
illegally  and  been  liable  to  answer  in  an  action.  For  the  time, 
and  subject  to  the  conditions,  the  Messrs.  Cory  were  ex- 
clusive occupants  as  completely  *as  if  their  occupation  [•281] 
had  been  of  their  own  fee  simple  estate. 

Then,  if  the  occupation  was  actual  and  exclusive,  it  was  con- 
fessedly profitable,  and  so  had  all  the  qualities  needful  to  render 
the  occupants  subject  to  the  rate. 

I  need  add  nothing  to  the  observations  already  made  upon  the 
authorities  —  not  one  of  them  appears  to  me  to  sustain  the  appel- 
lants'  contention. 

Mr.  Thesiger  ably  urged  the  public  importance  of  preserving  to 
the  Conservators  the  control  of  the  river,  and  the  inconvenience 
of  the  construction  which  would  recognise  the  exclusive  occu- 
pancy of  the  appellants ;  and  he  pressed  your  Lordships  to  regard 
the  irregular  form  of  the  contract,  spelt  out  from  a  resolution  and 
a  letter,  as  diminishing  its  force.  But  that  contract,  although 
so  established,  is  clear  and  specific,  and  the  effect  of  its  express 
provisions  cannot  be  destroyed  because  of  any  allegation  of  its 
interference  with  the  interests  of  commerce.  The  Conservators 
had  perfect  legal  right  to  do  what  they  did ;  their  bargain  equally 
bound  them  and  those  with  whom  they  dealt,  and  we  must  accept 
its  terms  and  their  consequences.  Besides,  I  confess  I  fail  to  see 
the  superior  advantages  in  a  social  point  of  view  of  the  view  of 
the  appellants,  for  imless  the  provision  as  to  this  statutable  notice 
was  a  mere  nullity  —  and  this  has  not  been  asserted  —  it  un- 
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doubtedly  limited  and  suspended  the  control  of  the  Conservators 
over  the  bed  of  the  river,  and  that  result,  if  an  evil  one,  could  not 
be  avoided  on  either  view  of  the  case. 

On  the  whole,  I  am  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  ought  to  be  sustained. 

Lord  Blackburn  :  — 

My  Lords,  I  am  of  the  same  opinion. 

Neither  the  Court  of  Common  Pleas  in  this  case,  nor  the  Court 
of  Appeal,  entertained  any  doubt  that  there  was  an  occupation  of 
land  here,  so  that  the  parties  might  be  liable  to  be  rated.  Upon 
that  I  will  only  make  one  remark,  to  show  that  the  case  of 
Messrs.  Cory  against  the  churchwardens  of  Greenwich,  in  which 
the  Court  of  Common  Pleas  had,  upon  this  very  same  rate  and 
very  same  derrick,  decided  that  it  was  not  rateable,  is 
[*  282]  really  not,  in  point  of  *  law,  in  conflict  with  the  decision 
of  the  present  case,  either  as  it  was  determined  by  the 
Court  below,  or  as  it  will  now  be  aflSrmed  by  your  Lordships. 
The  manner  in  which  the  case  was  raised  was  different,  and  that 
made  a  difference  in  the  result  In  the  former  case,  Cory  v. 
Churchwardens  of  Oreenwich,  L.  R  7  C.  P.  499,  the  church- 
wardens went  before  the  stipendiary  police  magistrate  and  asked 
him  to  enforce  the  rate.  Upon  hearing  the  case  he  thought  that 
the  Messrs.  Cory  were  rateable,  and  he  did  enforce  the  rate. 
Then  he  was  required  to  state  a  case  for  the  Common  Pleas, 
which  case  he  stated,  giving  powers  (I  suppose  by  consent  of  the 
j^artios)  to  the  Court  of  Common  Pleas  to  draw  all  inferences  of 
fact  from  the  case  so  stated.  How  they  came  to  be  so  stated  as 
they  were  I  do  not  know;  but,  on  the  facts  as  appearing  upon  that 
case,  the  Court  of  Common  Pleas,  as  then  informed,  drew  the 
inference  of  fact  that  this  derrick  was  no  more  occupying  the  land 
than  any  ship  whose  anchor  has  been  dropped  upon  the  ground, 
and  which  rides  at  anchor,  can  be  said,  in  the  legal  sense  of  the 
torni,  to  have  an  occupation  of  the  ground.  If  that  representation 
of  faot  was  right,  the  conclusion  of  law  would  follow,  that  the 
Mi»»8iti,  Cory  did  not  occupy  any  land  and  could  not  be  rated. 
That  much  was  clear.  Whether  or  not  that  conclusion  was 
|MH>iH^r1y  drawn  from  the  evidence  as  stated  by  the  magistrate  is 
not  a  ({uostion  now  before  your  Lordships,  and  we  need  not  form 
nny  opinion  upon  it     If  the  representation  of  fact  was  correctly 
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made,  the  conclusion  of  law  that  the  Messrs.  Gory  were  not  rate- 
able would  be  perfectly  irresistible. 

But  now,  my  Lords,  that  having  taken  place  upon  the  very 
same  rate,  the  parties  raised  the  question  in  a  different  way, 
which  also  they  had  a  right  to  do.  The  magistrate,  after  the 
decision  of  the  Court  of  Common  Pleas,  of  course  refused  to  grant 
his  warrant  of  distress ;  but  the  overseers  had  a  right  under  the 
Act  which  is  commonly  called  Jervis's  Act  to  come  and  get  a 
mandamus,  or,  rather,  a  rule  in  lieu  of  a  mandamiis,  for  the  pur- 
pose of  raising  the  question  before  a  jury,  and  ultimately,  as  they 
have  done  here,  before  this,  the  final  Court  of  Appeal.  That 
course  having  been  taken,  an  action  having  been  brought,  the 
facts  were  more  accurately  determined;  and  what  your 
Lordships  have  now  to  *  do  is  to  see  what  is  the  effect  of  [*  283] 
the  facts  as  found  and  stated  at  the  trial,  not  as  found  and 
stated  by  the  magistrate  previously.  Taking  the  facts  as  they  are 
found  now,  I  apprehend  that  no  one  of  your  Lordships  could  for  a 
moment  doubt  that  here  there  was  a  complete  occupation  of  the 
soil  (whoever  it  was  that  occupied  it),  by  the  derrick  occupying 
by  means  of  those  moorings  which  were  fixed  in  the  soil,  I  think 
I  may  say  quite  as  permanently  as  the  foundations  of  an  ordinary 
house  would  be  fixed.  No  doubt  they  were  capable  of  being 
removed  and  taken  up,  and  so  the  foundations  of  a  house  would 
be,  still  it  is  clear  that  they  were  fixed  and  occupying  the  soil. 

My  Lords,  the  only  other  question  was.  Who  was  the  occupier  ? 
Were  the  plaintiffs  merely  persons  having  an  easement  without 
occupying,  or  were  they  the  rightful  occupiers?  Upon  that,  my 
Lords,  I  do  not  think  it  necessary,  nor  would  it  be  becoming  in 
me,  as  I  was  one  of  the  Judges  in  the  Court  below,  to  say  more 
than  that  I  have  not  seen  any  reason  to  change  the  opinion 
which  I  then  formed,  as  one  of  the  Judges  of  the  Court  of  Appeal, 
namely,  that  the  plaintiffs  are  the  occupiers,  and  that  as  such 
occupiers  they  are  properly  rateable ;  and  that  I  understand  to  be 
the  opinion  of  all  your  Lordships. 

Lord  Gordon  concurred. 

Judgment  of  the  Court  of  Appeal  affirmed  ;  and  appeal  dis- 
missed, vnth  costs. 
Lords'  Journals,  22nd  Feb.  1877. 
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ENGLISH  NOTES. 

Two  points  were  decided  in  the  principal  case,  firsts  that  the  moorings 
were  themselves  a  rateable  hereditament^  and  secondly  that  the  appel- 
lants were  in  occupation  of  the  moorings.  The  decision  that  the  moor- 
ings were  a  rateable  hereditament  was  really  a  decision  that  they  were 
"  land  ^'  within  the  meaning  of  the  Poor  Relief  Act,  1601  (43  Eliz.  c. 
2),  by  virtue  of  which  the  poor-rate  is  imposed.  That  statute  imposes 
the  rate  on  ''  every  occupier  of  lands  houses  tithes  impropriate  or  pro- 
priations  of  tithes,  coal-mines  or  saleable  underwoods,"  the  words  in 
italics  being  now  repealed  by  the  Rating  Act,  1874  (37  &  38  Vict.  c. 
54,  s.  14),  which  makes  other  provisions  for  the  rating  of  saleable 
underwoods.  By  the  Act  of  1874,  and  others,  certain  forms  of  prop- 
erty not  rateable  under  the  Act  of  1601  have  been  made  rateable ;  but, 
generally  speaking,  the  question  of  the  rateability  of  the  occupier  of 
property  depends  simply  upon  the  above  quoted  words  of  the  Act  of 
1601,  so  that  such  property  as  that  in  question  in  the  principal  case, 
and  in  the  cases  referred  to  below,  if  rateable  at  all,  is  rateable  as 
''land." 

In  comparatively  few,  however,  of  the  numerous  cases  as  to  the 
rateability  of  persons  in  respect  of  apparatus  attached  to  land,  where 
such  persons  are  not  otherwise  in  rateable  occupation  of  land,  has  the 
exact  nature  of  the  question  been  as  clearly  pointed  out  as  in  the 
principal  case.  In  such  cases  the  persons  to  whom  the  apparatus 
belongs  have  frequently  been  spoken  of  as  in  occupation  of  land  by  the 
apparatus,  a  turn  of  phrase  which  is  no  doubt  difficult  to  avoid,  but 
which  is  somewhat  confusing  where  the  apparatus  itself  has  become 
*'land"   and  is  itself  the  subject-matter  of  the  rate. 

It  may  apparently  be  stated  as  a  general  proposition  that  where 
apparatus  '^  permanently  "  attached  to  land  belongs  to  and  is  under 
the  control  of  a  person  who  has  otherwise  no  occupation  of  the  land, 
that  person  is  in  rateable  occupation  of  the  apparatus,  or,  as  it  may  be 
put,  of  the  land  ** occupied"  — using  that  expression  now  in  a  purely 
physical  sense  —  by  the  apparatus. 

Though  '' permanence"  is  clearly  recognised  as  one  of  the  elements 
of  occupation  of  this  character,  it  is,  however,  a  little  difficult  to  under- 
stand precisely  the  sense  in  which  the  expression  is  used.  It  seems  to 
be  used  more  with  reference  to  the  physical  nature  of  the  attachment 
to  the  ground,  than  to  the  length  of  time  during  which  it  is  to  be 
(«xpoctod  that  the  apparatus  will  remain  in  situ,  though  that  matter  also 
iilu»nld  apparently  not  be  disregarded. 

The  proposition  is  borne  out  by  numerous  cases.  Thus  it  was  long 
riK'o  liold,  in  Eex  v.  Bath  Corporation  (1811),  14  East,  609,  13  R.  B. 
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333,  that  the  corporation,  to  whom  water-works  for  the  supplying  of 
the  town  belonged,  were  rateable  not  only  in  respect  of  the  reservoirs, 
but  also  in  respect  of  the  distributing  pipes.  And  it  has  long  been 
settled,  in  accordance  with  this  decision,  that  gas  and  water  companies 
are  rateable  in  respect  of  their  gas  and  water  pipes,  though  they  have 
no  estate  in  the  land  through  which  the  pipes  are  laid,  but  a  mere  right 
to  lay  and  maintain  pipes  in  it:  J^ex  v.  Brighton  Oas  Co,  (1826),  5 
B.  &  C.  466,  29  K.  R.  290;  Bex  v.  Ofielsea  Waterworks  Co.  (1833), 
5  B.  &  Ad.  156,  2  N.  &  M.  767;  Beg.  v.  Weitt  Middlesex  Waterworks 
Co.  (1859),  1  El.  &  El.  716,  28  L.  J.  M.  C.  135,  5  Jur.  (N.  S.)  1159; 
ef.  Chelsea  Waterworks  Co.  vj  Bowley  (1851),  17  Q.  B.  358,  20  L. 
J.  Q.  B.  520,  15  Jur.  1129,  where  it  was  held,  distinguishing  the  rating 
cases,  that  a  waterworks  company  were  not  assessable  to  the  land  tax 
in  respect  of  their  pipes.  Again  in  Electric  Telegraph  Co.  v.  Salford 
Overseers  (1855),  11  Ex.  181,  24  L.  J.  M.  C.  146,  1  Jur.  (N.  S.)  733, 
3  W.  B.  518,  a  telegraph  company  were  held  to  be  rateable  in  respect 
of  their  telegraph  posts,  which  were  placed  at  the  side  of  a  railway,  and 
of  the  wires  supported  by  the  posts,  though  the  railway  company  were 
entitled  by  their  agreement  with  the  telegraph  company  to  shift  the 
posts  whenever  it  became  necessary  for  the  convenience  of  the  railway. 
So  in  Pimlico  Tramway  Co.  v.  Greenwich  Union  (1873),  L.  R.  9  Q. 
B.  9,  43  L.  J.  M.  C.  29,  29  L.  T.  605,  22  W.  R.  87,  a  tramway  com- 
pany  were  held  to  be  rateable  in  respect  of  their  tram  lines,  which  were 
laid  in  the  streets  under  the  Tramways  Act,  1870.  And  again,  in 
Lancashire  Telephone  Co.  v.  Manchester  Overseers  (C.  A.  1884),  14  Q. 
B.  D.  267,  54  L.  J.  M.  C.  63,  52  L.  T.  793,  33  W.  R.  203,  49  J.  P. 
724,  a  telephone  company  were  held  to  be  in  rateable  occupation  of 
their  wires,  which  were  attached  to  the  roofs,  chimneys,  and  walls  of 
buildings  over  which  they  passed. 

The  cases  with  reference  to  moorings  and  floating  structures  are 
somewhat  less  uniform  than  those  that  have  been  referred  to.  In  Beg. 
V.  Leith  (1852),  1  El.  &  Bl.  121,  21  L.  J.  M.  C.  119,  16  Jur.  522, 
a  steamboat  company  were  held  to  be  rateable  under  a  local  Act  in 
respect  of  a  floating  pier  belonging  to  them  and  connected  with  premises 
abutting  on  the  Thames  of  which  they  were  the  occupiers  in  the  ordi- 
nary sense,  the  pier  being  physically  very  permanently  and  firmly 
attached  to  the  land.  In  Beg.  v.  Morrison  (1852),  1  El.  &  Bl.  150, 
22  L.  J.  M.  C.  14,  17  Jur.  485,  the  occupier  of  a  ship-building  yard  was 
rated  in  respect  of  his  yard  at  a  value  that  included  the  value  of 
a  floating  dock  which  belonged  to  him,  and  which  was  generally  in 
the  river  opposite  his  premises,  where  it  floated  at  high  water  and 
grounded  at  low  water.  The  dock  was  moored  in  the  river  by  chains, 
and  was  also  attached  to  the  yard  by  chains.     The  chains  were  capable 
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of  being  slackened  to  allow  the  dock  to  be  taken  into  deeper  water^ 
which  continually  occurred.  And  sometimes  the  harbour  master  re- 
moved the  dock  from  its  general  position  altogether.  It  was  held 
that  the  dock  could  not  be  in  effect  rated  in  this  way.  It  may  be 
observed  that,  owing  to  the  position  in  which  the  dock  floated,  it  was 
sometimes  in  one  parish  and  sometimes  in  another,  a  circumstance 
that  may  perhaps  have  weighed  with  the  Court.  In  Forrest  v.  Greenr 
wich  Overseers  (1868),  8  El.  &  Bl.  890, 27  L.  J.  M.  C.  96,  4  Jur.  (N.  S.) 
480,  6  W.  R.  279,  a  society  of  Thames  watermen  were  held  to  be  rate- 
able in  respect  of  a  floating  pier  in  the  Thames  belonging  to  them,  the 
pier  being  of  a  very  permanent  character,  and  very  permanently 
attached  to  the  bed  of 'the  river.  In  Watkins  y,  Milton-m^ext- Graves- 
end  Overseers  (1868),  L.  R.  3  Q.  B.  350,  37  L.  J.  M.  C.  73,  18  L.  T. 
601,  16  W.  R.  1059,  the  appellant  used  moorings  fixed  in  the  bed 
of  the  Thames  by  the  Thames  Conservators,  in  whom  the  bed  of  the 
river  was  vested,  under  a  grant  from  them  of  liberty  and  licence  to 
fasten  a  coal  derrick  to  the  moorings.  It  was  held  that  the  appellant 
was  not  in  occupation  of  the  moorings,  on  the  ground  that  under  the 
agreement  he  had  a  mere  licence  from  the  Conservators  to  use  them. 
The  case  turned  therefore  on  a  point  different  from  that  under  consider- 
ation and  is  only  mentioned  here  because  it  related  to  moorings. 

In  Grant  v.  Oxford  Local  Board  (1868),  L.  R.  4  Q.  B.  9,  38  L.  J. 
M.  C.  39,  19  L.  T.  378,  17  W.  R.  76,  the  Oxford  University  Boat 
Club  were  possessed  of  a  barge  moored  to  two  posts  fixed  in  the  soil  of 
the  Thames,  which  was  there  owned  by  the  Corporation  of  Oxford. 
The  barge  was  moored  to  the  posts  by  means  of  two  iron  rings,  attached 
to  the  barge,  which  passed  loosely  round  the  posts  so  as  to  allow  the 
barge  to  rise  and  fall  with  the  water.  The  posts  had  been  thus  used 
by  the  club  and  by  them  alone,  for  many  years,  without  any  licence 
from  the  corporation.  There  was  no  evidence  to  show  by  whose 
authority  the  posts  were  placed  in  the  river,  and  no  rent  had  ever  been 
paid  for  their  use.  It  was  held  that  the  club  were  not  rateable  in 
respect  of  the  posts,  apparently  on  the  ground  that  there  was  nothing 
to  show  that  they  had  the  exclusive  enjoyment  of  the  posts.  But  the 
grounds  of  the  decision  are  not  very  easy  to  understand.  In  Cory  v, 
Greenwich  Overseers  (1872),  L.  R.  7  C.  P.  499,  41  L.  J.  M.  C.  142, 
27  L.  T.  150,  Messrs.  Cory  were  held,  as  was  pointed  out  by  Lord 
Blackburn  in  the  principal  case,  not  to  be  rateable  in  respect  of  the 
very  moorings  in  question  in  the  principal  case,  upon  a  statement  of 
the  facts  sufficiently  summarized  there  by  Lord  Caibns,  L.  C,  on  the 
ground,  that,  as  the  facts  appeared,  the  moorings  were  mere  moveable 
accessories  of  the  derrick,  which  is  perhaps  equivalent  to  saying  that 
there  was  not  the  necessary  degree  of  permanence  about  the  occupation. 
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In  Manchester^  Sheffieldy  and  Lincolnshire  Railway  Co.  y.  Kingston- 
upon-ffuU  Union  (C.  A.  1896),  76  L.  T.  127,  60  J.  P.  789,  the  railway 
company  were  held  not  to  be  rateable  in  respect  of  a  pontoon  which 
they  used  as  a  landing  stage  for  a  steam  ferry  across  a  tidal  river. 
The  pontoon  floated  except  at  low  tide,  when  it  rested  on  the  foreshore. 
It  was  moored  to  a  pier,  by  the  licence  of  the  pier  owners,  by  means 
of  mooring  chains.  And  to  protect  the  piles  of  the  pier  from  being 
chafed  by  the  mooring  chains,  the  company  had  driven  a  pile  into  the 
bed  of  the  river,  and  with  the  permission  of  the  pier  owners,  had 
bolted  it,  and  a  cross  piece  of  timber,  to  the  piles  of  the  pier. 

In  Tj/ne  Pontoons  Co.  v.  Tynemouth  Union  (1897),  76  L.  T.  782,  the 
company  were  the  occupiers  of  land  abutting  on  a  tidal  river.  A  creek 
was  excavated  in  the  land,  and  in  it  were  placed  pontoons  into  which 
ships  were  received  for  repairing  purposes.  They  were  attached  to  piles 
and  dolphins  by  means  of  shackles  which  could  be  easily  detached,  and 
joined  to  the  land  by  a  moveable  gangway.  They  could  be  towed  out 
of  the  creek;  but,  in  fact,  had  not  for  many  years  been  moved  from  the 
creek,  except  for  the  purpose  of  being  repaired.  It  was  held  that  the 
company  were  rateable  for  the  land  in  their  occupation  at  a  value 
enhanced  by  reason  of  the  pontoons  being  moored  and  attached  thereto, 
but  doubt  was  expressed  whether  the  pontoons  were  themselves  rate- 
able. Whether,  however,  there  is  any  real  distinction  between  rating 
apparatus,  and  rating  land  to  which  the  apparatus  is  attached  at  a  value 
enhanced  by  the  presence  of  the  apparatus,  seems  open  to  question.  See 
the  notes  to  Tyne  Boiler  Works  Co,  v.  Longhenton  Overseers,  Ko.  16, 
post. 

The  distinction  between  such  cases  as  Forrest  v.  Greenwich  Overseers 
(ante,  p.  626)  and  the  principal  case  on  the  one  hand,  and  Heg.  v.  Morri- 
son (ante,  p.  626)  and  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Co.  V.  Kingston-upon-Hull  Union  {supra)  on  the  other,  appears  to  be 
one  of  degree  which  cannot  be  expressed  accurately  in  concise  language. 
Indeed  it  obviously  must  be  so,  as  it  is  easy  to  imagine  every  interme- 
diate stage  between  a  ship  anchoring  for  a  few  hours,  which  it  would  be 
absurd  to  rate,  and  what  is  substantially  a  building  erected  on  the 
foreshore,  or  in  the  bed  of  a  river,  which  would  be  rateable  beyond  all 
doubt.  With  the  cases  above  referred  to  may  be  compared  Reg,  v. 
St.  Pancras  Union  (1877),  2  Q.  B.  D.  681,  46  L.  J.  M.  C.  243,  37  L. 
T.  126,  26  W.  R.  827,  and  Holywell  Union  v.  Halkyn  District  Mines 
Drainage  Co.,  1895,  A.  C.  117,  64  L.  J.  M.  C.  113,  71  L.  T.  818, 
69  J.  P.  566,  referred  to  pp.  485,  497,  ante  ;  and  Tyne  Boiler  Works 
Co.  v.  Longhenton  Overseers,  No.  16,  p.  732,  post. 

The  argument  against  the  rateability  of  gas  and  water  companies  in 
respect  of  their  pipes,  and  of  telegraph  and  telephone  companies  in 
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respect  of  their  wires,  was  of  coarse  that  they  had  mere  easements  or, 
more  accurately,  quasi  easements,  in  land;  but  as  has  been  seen  this 
argument  did  not  prevail. 

A  series  of  cases  illustrating  the  distinction  between  the  occupation 
of  land  which  is  rateable,  and  the  enjoyment  of  a  quasi  easement  over 
land  which  is  not,  are  those  in  which  the  rateability  of  navigation 
companies  and  similar  bodies  with  statutory  powers  for  the  improve- 
ment of  natural  streams  has  come  in  question.  In  these  cases  it 
has  always  been  held  that  the  company  or  other  body,  though  rateable 
in  respect  of  artiiicial  cuts  and  works  made  on  land  actually  acquired 
by  them,  are  not  rateable  in  respect  of  the  bed  of  the  river,  since  the 
statutory  powers  of  improving  the  river  give  them  a  mere  easement  or 
quasi  easement  in  the  land,  and  do  not  make  them  the  occupiers  of 
it  :  see  Doncaster  Union  v.  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Co.  (H.  L.  1894),  71  L.  T.  585,  and  the  cases  there  cited; 
Rex  V.  Thomas  (1^2%  9  B.  &  C.  114,  7  L.  J.  (0.  S.)  M.  C.  66,  s.  c. 
nom.  RexY.  Avon  Co.,  4  M.  &  Ry.  23;  Rexv.  Aire  &  Calder  Naviga- 
tion Co.  (1829),  9  B.  &  C.  820;  and  cf.  New  Shoreham  Commis- 
sioners V.  Lancing  Overseers  (1870),  L.  R.  6  Q.  B.  489,  39  L.  J.  M.  C. 
121,  22  L.  T.  434. 

Another  series  of  cases  illustrating  the  distinction  between  occupa- 
tion and  a  mere  easement  or  quasi  easement  are  those  relating  to  the 
rating  of  land  vested  in  municipal  corporations  subject  to  rights  of 
members  of  the  corporation,  more  or  less  in  the  nature  of  rights  of 
common,  which  are  collected  in  Lincoln  Corporation  v.  holmes  Com- 
mon Overseers  (1867),  L.  R.  2  Q.  B.  482,  8  B.  &  S.  344,  36  L.  J.M. 
C.  73,  16  L.  T.  739,  15  W.  R.  786. 

It  will  be  convenient  to  refer  here  to  an  element  in  rateable  occupa- 
tion which  has  so  far  been  scarcely  touched  on.  It  is  not  enough,  in 
order  to  constitute  a  person  the  rateable  occupier  of  property,  that  he 
should  be  in  exclusive  possession  of  it.  It  is  necessary  also  that  he 
should  to  some  extent  be  making  actual  use  of  it;  or  as  Lopes,  L.  J., 
put  it  in  Smith  v.  New  Forest  Union  (post,  p.  630),  "to  constitute  occu- 
pation under  the  statute  of  Elizabeth,  there  must  be  use  and  enjoyment 
of  the  property  capable  of  being  beneficial." 

The  most  familiar  instance  of  property  which  is  regarded  as  unoc- 
cupied for  rating  purposes,  on  the  ground  that  no  actual  use  is  being 
made  of  it,  is  that  of  houses  which  are  empty,  in  the  sense  in  which 
an  unfurnished  house  which  is  to  let  is  empty.  That  the  owner  of  a 
house  in  this  position,  though  undoubtedly  in  possession  of  the  house, 
is  not  rateable  as  the  occupier  of  it  has  been  actually  decided  in  Ire- 
land (see  North  Dublin  Union  v.  Scott  (1850),  1  Ir.  C.  L.  R-  76; 
Limerick  Union  v.  White  (1852),  2  Ir.  C.  L.  R.  630 ;  New  Ross  Union 
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V.  Byrne  (1892),  30  L.  R.  Ir.  160),  and  though  thete  is  no  direct  Eng- 
lish authority  on  the  point,  it  is  fully  recognised  law  in  England  also : 
see  e,  g.  the  passage  from  the  judgment  of  LtrsH,  J.,  in  Reg.  v.  St, 
Pancras  Union,  quoted  at  p.  494,  ante. 

Though  houses  thus  completely  empty  are  not  rateable,  the  owner 
of  a  furnished  house  which  is  to  let  and  is  not  inhabited  has  been  held 
by  the  Exchequer  Chamber  in  Ireland,  in  Staunton  v.  Powell  (1867), 
Ir.  R.  1  C.  L.  182,  15  W.  R.  362,  to  be  rateable  as  the  occupier,  and 
the  same  view  prevails  in  England  (see  the  judgment  of  LusR,  J.,  above 
referred  to),  though  there  is  no  direct  authority  on  the  point. 

As  to  houses  otherwise  empty,  but  inhabited  by  caretakers,  there  is, 
however,  some  doubt.  It  was  decided  in  Totes  v.  Chorlton^upon^ 
Medlock  Union  (1883),  48  L.  T.  872,  47  J.  P.  630,  that  in  such  cases 
the  caretaker  is  not  rateable,  since  he  inhabits  ^e  house,  to  use  a 
neutral  expression,  as  the  servant  of  the  owner.  But  though  in  Ire- 
land it  appears  to  be  settled  that  the  mere  presence  of  a  caretaker, 
placed  in  premises  otherwise  unoccupied  by  the  owner,  does  not  render 
the  owner  the  rateable  occupier  (see  North  Dublin  Union  v.  Scotty  ante, 
p.  528 ;  Midleton  Union  v.  McDonnell,  1896,  2  I.  R.  228),  the  ques- 
tion whether  the  owner  should  in  such  cases  be  regarded  as  occupying 
by  his  servant,  the  caretaker,  remain  undecided  in  England.  In  Hicks 
V.  Dunstable  Overseers  (1883),  48  J.  P.  326,  and  again  in  Bunledon 
Overseers  r.  Clarke  (1897),  61  J.  P.  261,  it  was  held  that  the  owner 
of  a  house  in  which  he  had  placed  a  caretaker  was  rateable,  but  in  each 
ot  these  cases  the  owner  was  making  some  actual  use  of  the  house,  so  that 
the  main  question  was  avoided. 

In  the  case  of  agricultural  land,  there  is  much  more  difficulty  as  to 
the  nature  of  the  enjoyment  nf^cessary  to  constitute  occupation,  since 
there  may  be  nothing  to  show  whether  the  person  in  possession  of  the 
land  is  in  enjoyment  of  it  or  not.  For  instance,  if  the  land  is  produc- 
ing a  crop  which  the  person  in  possession  intends  to  take  the  benefit 
of,  there  can  be  no  doubt  that  the  land  is  occupied ;  while  if  the  land  is 
being  left  completely  idle,  as,  for  instance,  where  the  land  is  in  the 
hands  of  an  owner  who  is  seeking  a  tenant  for  it,  and  who  purposes  to 
leave  it  entirely  untouched  till  a  tenant  is  found,  it  seems  that  the 
land  is  unoccupied,  though  it  may  be  that  it  is  actually  producing  a 
crop.  But  it  is  very  difficult  to  see  by  what  tests  the  cases  are  to  be 
practically  distinguished.  Nor  do  the  decided  cases  throw  much  light 
on  the  point. 

In  Mogg  r.  Tatton'  Overseers  (1880),  6  Q.  B.  D.  10,  60  L.  J.  M.  C. 

17,  29  W.  R.  74,  45  J.  P.  324,  the  existing  tenancy  of  certain  grass 

land  expired  on  March  25,  1879  ;  on  March  28th,  a  rate  was  made  in 

which  the  land  was  treated  as  unoccupied,  and  was  not  rated  \  on  May 
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7th,  the  owner  sold  the  uncut  grass  on  the  land,  and  his  name  was  there- 
upon entered  in  the  rate  under  sect.  16  of  the  Poor-JEUite  Assessment 
and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  as  that  of  a  person 
coming  into  occupation  of  the  land  on  that  date.  The  point  argued 
was  whether  the  owner  of  the  laud  or  the  purchaser  of  the  grass  was 
in  occupation,  and  it  was  held  that  under  the  circumstances  the  owner 
was  the  occupier.  But  the  point  which  might  have  been  argued, 
namely,  that  the  owner,  inasmuch  as  the  grass  he  afterwards  sold  was 
then  growing,  was  already  in  occupation  at  the  date  of  the  rate,  so  that 
sect.  16  of  the  Act  of  1869  was  not  applicable,  was  not  taken. 

In  Pembroke  v.  Wye  Overseers  (1883),  47  J.  P.  359,  the  ovmer  of 
a  field  which  became  untenanted  did  nothing  to  the  field  for  some 
time,  during  which  period  a  rate  was  made  in  which  he  was  not  rated. 
Then,  during  the  currency  of  the  rate,  he  cut  the  grass  in  the  field  and 
offered  to  pay  a  duly  apportioned  part  of  the  rate  as  from  that  date. 
The  overseers,  however,  sought  to  recover  the  full  amount  of  the  rate, 
on  the  ground  that  the  owner  was  in  occupation  throughout  the  period 
of  the  rate.  This,  of  course,  it  was  held  they  could  not  do,  since  the 
owner  was  not  rated,  and  the  power  to  enter  the  name  of  an  incoming 
occupier  in  the  current  rate  did  not  avail  them.  The  Court  seems, 
however,  to  have  thought  that  the  inference  was  that  the  owner  was  in 
occupation  throughout  the  period  of  the  rate. 

In  Smith  v.  New  Forest  Union  (C.  A.  1889),  61  L.  T.  870,  54  J.  P. 
324,  it  was  held  that  an  owner  of  a  grass  field  who  had  tried  to  let  it, 
but  had  otherwise  made  no  use  of  it  at  all,  was  not  in  rateable  occupa- 
tion of  it. 

Though  legal  possession  unaccompanied  by  any  use  of  the  property  is 
insufficient  to  constitute  the  person  in  possession  the  rateable  occupier, 
it  does  not  follow  that  a  person  in  possession  of  property  who  makes 
actual  use  of  parts  of  the  property  can  escape  being  rated  for  the  whole 
by  merely  ceasing  to  make  any  use  of  other  parts  of  it.  Thus,  in  ^«r 
V.  St.  Mary  the  Less  Inhabitants  (1791),  4  T.  R.  477,  the  tenant  of  a 
house  who  left  certain  rooms  in  the  house  empty  and  unused  was  held 
to  be  rateable  as  the  occupier  of  the  whole  house,  and  in  Bex  v. 
Aberystwith  Inhabitants  (1808),  10  East,  354,  a  person  was  held  to  he 
in  rateable  occupation  of  the  whole  of  a  house  by  a  servant  who  lived 
in  one  room  in  the  house  only. 

On  the  other  hand,  in  the  Irish  case  of  Nevt  Boss  Union  v.  Byrne 
(1892),  30  L.  R.  Ir.  160,  the  owner  of  a  farm  who  cultivated  the  farm, 
but  left  the  farm-house  empty,  was  held  entitled  to  be  rated  for  the 
farm  land  only,  exclusive  of  the  farm-house.  It  is  by  no  means  easy  to 
see  exactly  where  the  line  should  be  drawn  between  cases  where  prop- 
erty should  be  treated  as  having  been  divided  into  two  hereditaments 
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one  of  which  is  unoccupied,  as  in  the  case  last  mentioned,  and  cases 
where  the  property  is  to  be  treated  as  a  single  hereditament  occupied 
as  a  whole,  though  parts  of  it  are  for  the  time  being  unused,  as  in  the 
two  former  cases. 

It  remains  to  be  mentioned  that  in  Staley  v.  Castleton  Overseers 
(1864),  5  B.  &  S.  505, 33  L.  J.  M.  C.  178, 10  L.  T.  606,  12  W.  R.  911, 
10  Jur.  (N.  S.)  1147,  it  was  held  that  the  proprietors  of  a  cotton  mill 
which  was  standing  idle  in  consequence  of  the  cotton  famine  at  the 
time  of  the  American  war,  but  in  which  the  machinery  was  still  kept, 
were  in  rateable  occupation  of  the  mill,  but  that  the  mill  should  be 
valued  not  as  a  mill,  but  as  a  storehouse  for  machinery.  And  this  case 
was  followed  shortly  afterwards  in  Harter  v.  Salford  Overseers  (1865), 
6  B.  &  S.  591,  34  L.  J.  M.  C  206,  11  Jur.  (N.  S.)  1036, 13  W.  K  861, 
with  reference  to  a  silk  mill  the  business  in  which  had  been  perma- 
nently abandoned,  but  in  which  the  machinery  and  plan];,  which  were 
advertised  for  sale,  were  still  kept.  These  two  crjses  stand  somewhat 
alone,  and  it  is  not  easy  to  appreciate  exactly  how  the  principle  in- 
volved in  them  is  to  be  applied.  It  can  hardly  be  that  a  furnished 
house,  the  moment  it  is  untenanted,  should  be  rated  on  its  value  as  a 
storehouse  for  furniture  only.  Indeed  such  a  course  would  be  imprac- 
ticable, as  the  machinery  of  the  law  of  rating  would  not  allow  of  the 
rate  being  imposed  on  the  owner  at  one  value  whenever  the  house  was 
untenanted,  and  upon  the  occupier  at  another  whenever  it  was  tenanted. 
Yet  it  is  difficult  to  see  why  the  untenanted  furnished  house  is  not 
exactly  in  the  position  of  the  mill  standing  idle.  In  the  Irish  case 
of  MidZeton  Union  v.  M^DonneU,  1896,  2  I.  R.  228,  it  may  be  men- 
tioned, it  was  held  that  the  owner  of  a  com  mill  in  which  there  was 
machinery,  who  had  evicted  the  tenant,  and  who  had  placed  a  care- 
taker in  the  mill,  was  not  in  rateable  occupation  of  it;  but  it  seems 
doubtful  whether  this  case  can  be  reconciled  with  the  two  last  cited. 

AMERICAN  NOTES. 
See  the  American  Notes  to  the  preceding  rule. 
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No.  6.— EEG.  V,  WELLS. 
(1867.) 

No.  7.~CABTWRIGHT  v.  SCULCOATES  UNION 

KINGSTON-UPON-HULL 

(H.  L.  1900.) 

RULE. 

The  "rent"  which  is  the  criterion  of  rateable  value 
under  the  Parochial  Assessment  Act,  1836  (6  &  7  Will.  IV. 
c.  96),  is,  in  the  case  of  ordinary  business  premises,  the  rent 
which  an  ordinary  tenant  would  be  likely  to  pay.  And  in 
ascertaining  that  rent,  all  the  circumstances  which  would 
affect  the  rent  an  intending  tenant  would  be  willing  to 
offer  may  be  considered. 

Seg.  ▼.  Well«. 

L.  R.  S  Q.  B.  542>M9  (s.  c.  36  L.  J.  IC  C.  109;  16  L.  T.  790;  15  W.  R.  1059;  8 

B.  &  S.  607.) 

[542]  Poorrate.  —  Rateable  Value.  —  Allowance  for  Repairs  where  Tenant  does 
them, — Allowance  for  Future  Renewal  of  Buildings  and  Machinery. — 
6  &  7  WUl  IV.  c.  96,  s,  1. 

In  assessing  premises  to  the  poor-rate  the  rent  actually  paid  was  taken  as 
the  *'  gpnoss  estimated  rental,"  this  was  a  fair  and  bona  fide  rent  on  the  terms 
that  the  landlord  should  find  the  chief  materials  for  repairs  and  the  tenant 
the  other  materials  and  cost  of  labour:  — 

Held^  that,  in  order  to  arrive  at  the  rateable  valae»  the  coat  of  the  repairs 
borne  by  the  tenant  ought  not  to  be  deducted. 

Semlde^  that,  in  assessing  farms  with  farmhouses  and  buildings  and  a 
water  com  mill  to  the  poor-rate,  an  allowance  ought,  in  general,  to  be  made 
in  respect  of  the  contingent  or  future  renewal  of  buildings  and  machinery. 

On  an  appeal  to  the  Berkshire  Quarter  Sessions  against  a  poor- 
rate  for  the  parish  of  Boxford  (in  which  the  Reverend  Geoige 
Wells  was  appellant,  and  the  overseers  of  Boxford,  John  Pargiter 
and  others,  and  the  assessment  committee  of  the  Newbury  Union, 
were  respondents),  the  sessions  affirmed  the  rate  subject  to  a  case. 
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The  following  is  an  extract  from  the  rate  book  of  the  material 
parts  of  the  assessments  which  were  the  subject  of  appeal  ^ :  ^-^ 


RftmeorOMtipfor. 

DoMfipdon  of  Prop6fty 
rated. 

Bantel. 

Ratrtmblt 

Pargiter,  John  .    .    . 

Ditto 

Clark,  Joseph  .  .  . 
Matthews,  Bichard  . 
Ward,  John  Webb  . 
Bayerstock,  Frederick 

Ditto 

House  and  land 

Ditto 

Ditto 
Land  and  wood 
House  and  com  mill 
House  and  land 

Ditto 

£       9.    d. 

270  0  0 
70    0    0 

254  0  0 
7    5    0 

100  0  0 
40  0  0 
97    0    0 

£       9,    d, 
243     0     0 

es   0   0 

228  12    0 

6  10    6 

60    0    0 

86  0    0 

87  6    0 

1.  The  sums  which  appear  in  the  column  headed  "  gross  esti- 
mated rental  *  are  the  actual  rents  paid  by  the  occupiers  whose 
names  appear  against  them  respectively,  and  are  fair  and  bond  fde 
rents,  and  represent  the  rents  at  which  the  hereditaments 
might  reasonably  *  be  expected  to  let  from  year  to  year,  [*  543] 
upon  the  customary  terms  between  landlord  and  tenant, 

that  is  to  say,  in  the  case  of  the  properties  the  subject  of  the 
present  appeal,  the  landlord  paying  the  insurance,  and  providing 
timber,  bricks,  tiles,  and  lime,  for  repairs^  and  the  tenant  carting 
such  materials  and  providing  all  other  materials  for  such  repairs, 
including  straw  for  thatching,  and  paying  the  cost  of  the  labour 
for  doing  such  repairs  and  thatching,  and  also  paying  all  usual 
tenants'  rates  and  taxes,  and  the  tithe  commutation  rent-charge.^ 

2.  The  total  average  annual  outlay  which  is  required  in  respect 
of  the  premises  the  subject  of  the  present  appeal,  as  the  probable 
average  annual  cost  of  the  repairs,  insurance,  and  other  expenses 
necessary  to  maintain  them  in  a  state  to  command  the  before- 
mentioned  rents,  is  according  to  the  scale  following:  — 

1.  Dwelling-houses £20    0  0  per  cent. 

2.  Farms  with  farm-houses  and  buildings      .  14  16  7      '^ 

3.  Lands  without  farm-houses  and  buildings  3  10  0      ^^ 

4.  Water  com  mills 22  11  6      " 


1  The  groand  of  appeal  is  not  stated 
in  the  cbm;  bat  it  appean  to  hare  been 
that  Pargiter  and  the  other  oocnpien  were 
under-rated. 

'  It  la  nowhere  stated  in  the  case  bow 


the  rateable  ralae  was  arrived  at ;  but  it 
wonld  appear  to  have  been  by  allowing 
aU  the  deductions  claimed  bjr  the  respon- 
dents in  paragraph  6. 
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3.  Of  this  total  outlay  the  proportions  borne  respectively  by 
the  landlord  and  tenant  under  the  above  terms  of  tenancy  are  as 
follows :  — 

Luidlord. 


Per  cent.  Pereent 

1.  Dwelling-bouses £20    0  0  £0 

2.  Farms  with  farm-houses  and  buildings     .  10     6  7  4 

3.  Lands  without  farm-houses  and  buildings  1  10  0  2 

4.  Water  corn  mills 19  11  6  5 

4  In  the  cases  of  the  first,  second,  and  fourth  items,  the  per- 
centages set  forth  in  the  above  second  paragraph  include  allowances 
in  respect  of  any  contingent  or  future  renewal  or  reconstruction 

of  buildings  and  machinery.  If,  however,  no  such  allow- 
[*  544]  ance  *  ought  to  be  included,  then  the  above  scale  is  to 

stand  reduced  as  follows:  — 

Luidlozd. 


P^  cent  Far  oeat 

1.  Dwelling-houses £15  18  5  £0 

2.  Farms  with  farm-houses  and  buildings     .         7     8  6  4 
4.  Water  corn  mills 13    0  0  5 

If  such  allowances  ought  to  be  included  in  respect  of  buildings 
only,  the  percentage  should  stand  as  follows :  — 

Lradloid. 


Percent.  Peroeofc. 

1.  Dwelling-houses £20    0  0        £0 

2.  Farms  with  farm-houses  and  buildings     .       10    6  7  4 
4.  Water  corn  mills 15    0  0  5 

If  such  allowances  ought  to  be  included  in  respect  of  the  recon- 
struction or  renewal  of  the  machinery  only,  the  percentage  should 
be:  — 

Lftndlord. 


Feroent.         FiBroent. 

1.  Dwelling-houses £15  18  5        £0 

2.  Farms  with  farm-houses  and  buildings     •         7     8  6  4 
4.  Water  com  mills 15  11  6  5 

5.  On  behalf  of  the  appellant  it  is  contended  that  in  ordinary 
cases  the  net  annual  or  rateable  value  of  premises  is  the  rent  at 
which  the  same  might  reasonably  be  expected  to  let  from  year  to 
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year,  free  to  the  landlord  of  all  usual  tenants*  rates  and  taxes,  and 
tithe  commutation  rent-charge  (if  any),  and  deducting  therefrom 
the  probable  average  annual  cost  to  the  landlord  of  the  repairs, 
insurance,  and  such  other  expenses  (if  any)  borne  and  paid  by 
him,  as  may  be  necessary  to  maintain  the  premises  in  a  state  to 
command  such  rent;  but  where  an  amount  of  rent  is  obtained, 
which  is  a  fair  and  bond  fide  one,  but  which  is  subject,  not  only 
to  the  payment  by  the  tenant  of  all  such  usual  tenants'  rates  and 
taxes,  and  tithe  commutation  rent-charge,  but  also  to  the 
payment  *  by  him  of  the  cost  of  the  labour  for  repairs  and  [*  545] 
thatching,  carting  certain  portions  of  the  materials,  and 
finding  the  residue  necessary  for  such  repairs,  then  the  net  annual 
or  rateable  value  of  the  premises  is  the  rent  actually  paid  to  the 
landlord,  less  the  deductions  only  of  the  cost  of  the  materials  pro- 
vided, and  of  the  insurance  paid  by  him;  and  that  the  propor- 
tionate cost  of  the  repairs  undertaken  by  the  tenant  ought  not  to 
be  deducted  from  the  rent  actually  paid,  in  order  to  arrive  at  the 
net  annual  or  rateable  value  of  the  premises.  The  appellant  also 
contends  that  no  further  allowance  ought  to  be  made  in  respect  of 
any  contingent  or  future  renewal  of  the  premises. 

6.  The  respondents  contend :  first,  that  whether  the  sums  men- 
tioned in  the  above  scale  in  paragraph  2  are  paid  by  the  landlord 
or  by  the  tenant,  they  are  still  sums  which,  as  representing  the 
necessary  outlay  upon  the  property,  ought  to  be  deducted  in  order 
to  ascertain  the  net  annual  value  of  such  property ;  secondly,  that 
even  if  they  are  wrong  in  deducting  the  total  amount,  the  sums 
paid  by  the  landlord  in  the  scale,  paragraph  3,  are,  at  any  rate, 
deductions  which  should  be  so  made ;  thirdly,  that  in  the  cases  of 
dwelling-houses,  farms  with  farm-houses  and  buildings,  and  the 
corn  mill,  there  ought  to  be  deducted  a  sum  sufficient  to  cover  a 
reconstruction  or  renewal  of  both  buildings  and  machinery. 

The  questions  for  the  opinion  of  the  Court  were :  — 

1.  Whether  under  the  above  terms  of  tenancy  any  portion  of 
the  cost  of  repairs  which  is  borne  by  the  tenant  ought  or  ought 
not  to  be  deducted  from  the  rent  actually  paid,  in  order  to  arrive 
at  the  net  annual  or  rateable  value  of  the  premises. 

2.  Whether  any  allowance  should  be  made  in  respect  of  any 
contingent  or  future  renewal  or  reconstruction  of  buildings  and 
machinery,  or  either  and  which,  and  if  so,  to  what  amount 

If   the  rate  should  be  in  accordance  with  the  opinion  of  the 
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Court  the  order  of  sessions  was  to  stand ;  but  if  not  the  order  was 
to  be  quashed,  and  the  rate  to  be  amended  in  accordance  with  the 
opinion  of  the  Coul 

May  8l  A.  S.  Hill,  for  the  respondentB.  —  The  occupiers  are 
entitled  to  the  full  deductions  allowed.  First,  as  to  the 
p  546]  repairs :  the  *gross  estimated  rental  is  to  be  taken,  which 
is  here  ascertained  by  the  rent  paid,  and  from  that  are  to 
be  deducted,  inUr  c/ia,  the  costs  of  repairs,  and  it  matters  not 
by  whom  they  are  paid.  Secondly,  there  is  direct  authority  that 
the  landlord  is  entitled,  in  addition  to  the  cost  of  aimual  repairs, 
to  put  by  a  sum  to  meet  the  deterioration  and  ultimate  renewal  of 
the  rateable  subject-matter  where  it  is  of  a  perishable  nature, 
such  as  machinery  and  buildings.  Beg.  ▼.  Midland  Bailtray 
Company,  15  Q.  R  313.  364-366,  20  L  J.  M.  C.  124,  145,  146. 

J.  O.  Griffits,  for  the  appellant  — If  the  occupiers  are  allowed, 
as  a  deduction,  the  whole  of  the  cost  of  repairs,  they  will  have 
been  allowed  twice  over  that  portion  of  it  which  they  bear  them- 
selves. The  mistake  arises  from  taking  as  the  gross  estimated 
rental  the  rent  actually  paid;  that  is  no  critericm  of  the  gross 
rental  when  the  terms  are  speciaL  Whateyer  are  the  special 
terms,  in  ascertaining  the  rateable  value,  you  are  bound  by  6  &  7 
Will  IV.  a  96,  s.  1,  to  consider  what  would  be  the  rent  if  the 
property  were  let  on  the  terms  of  the  statute,  that  is,  free  to  the 
landlord  of  all  tenants*  rates  and  taxes,  and  the  landlord  doing 
the  repairs:  and  then  you  are  to  deduct  from  that  the  cost  of 
repairs.  If  each  of  the  (wemiaes  now  in  question  were  let  on 
the  above  terms,  instead  of  the  special  terms,  it  is  clear  the  rent 
would  be  just  so  much  more  than  it  now  is  by  the  amount  of 
repairs  which  the  tenant,  in  fact,  undertakes.  From  that  larger 
sum  would  have  to  be  deducted  the  whole  cost  of  the  repairs,  but 
the  result  would  be  exactly  the  same  as  if  yon  took  the  lower 
sum,  viz. ,  the  rent  actually  paid,  and  thtti  deducted  only  the  pro- 
portion of  repairs  paid  by  the  landlord  It  is  clear,  therefore, 
that  in  allowing  the  whole  oi  the  repairs  to  be  deducted  from  the 
rent  actually  paid,  the  sessions  have  allowed  too  much,  and  the 
rating  in  each  case  must  be  increased  by  the  amount  of  repairs 
borne  by  the  occupier.  Secondly,  as  to  a  further  sum  for  possible 
reconstruction,  it  is  sufficient  to  say  that  is  the  first  time  that 
such  an  allowance  has  ever  been  asked.  The  case  of  railways  is 
anomalous,  and  is  no  authority  for  the  allowance  in  other  casea 

Cut,  adv.  vulL 
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•July  9.  The  judgment  of  the  Court  (CooKBUitN,  [*547] 
Ch.  J.,  and  Shee,  J.)  was  delivered  by 

CocKBURN,  Ch.  J.^  —  Two  questions  present  themselves  for  our 
decision  in  this  case,  both  turning  on  the  construction  to  be  put 
on  that  part  of  the  Ist  section  of  the  Parochial  Assessment  Act, 
6  &  7  Will.  IV.  c.  96,  which  provides  that,  in  estimating  the 
value  at  which  property  is  to  be  assessed,  a  deduction  is  to  be 
made  from  the  rent,  at  which  the  same  might  be  reasonably 
expected  to  let  by  the  year,  and  which  is  to  be  taken  as  the 
criterion  of  value,  of  "  the  probable  annual  average  cost  of  the 
repairs,  insurance,  and  other  expenses  necessary  to  maintain  it  in 
a  state  to  command  such  rent  * 

The  first  question  is  whether,  where  houses  or  other  buildings, 
either  with  or  without  land,  are  let  to  a  tenant,  and  the  tenant 
agrees  to  take  upon  himself,  either  wholly  or  in  part,  the  repairs 
and  other  expenses  to  which  the  section  refers,  and  which  would 
ordinarily  fall  upon  the  landlord,  an  allowance  is  to  be  made  in 
respect  of  such  repairs  and  expenses,  as  though  they  were  defrayed 
by  the  landlord. 

On  the  hearing  we  were  disposed  to  think  that,  as  the  rate, 
when  assessed,  is  to  be  paid  by  the  occupier,  the  tenant,  the 
repairs  and  other  expenses  necessary  for  keeping  the  property  in 
proper  condition,  which  he  has  thus  taken  upon  himself,  might, 
as  against  him,  be  taken  as  so  much  rent,  and  would  not,  in  his 
hands,  be  capable  of  being  deducted.  On  further  consideration, 
however,  we  are  of  opinion  that  the  standard  of  value  adopted  by 
the  Legislature  is  the  value  of  the  property  to  the  owner,  whether 
it  remains  in  his  own  occupation  or  is  let  to  a  tenant  Now,  to 
the  owner  the  measure  of  this  value  is  the  rent  at  which  the  prop- 
erty is  let,  or  might  be  let,  subject  to  the  deduction  which  such 
owner,  as  a  prudent  man,  ought  to  make  from  the  available 
income  which  the  rent  would  otherwise  afford,  in  order  to  meet 
the  expenses  necessary  for  keeping  the  premises  in  a  state  to  com- 
mand the  rent 

Where,  by  an  arrangement  between  the  landlord  and  the  tenant, 
the  latter  takes  upon  himself  to  defray  these  expenses, 
*  or  any  part  of  them,  it  is  obvious  that  the  rent  he  can  [*  548] 

^  The  judgment  was  xMid  bj  Blackbubh,  J.,  the  Chief  Justice  being  engaged 
at  Nisi  Prins. 
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afford  to  pay  will  be  pro  tanio  less  than  if  such  expenses  were 
borne  by  the  landlord.  We  cannot  think  the  statute  meant  to 
make  the  rateable  value  of  the  premises  depend  on  the  terms 
on  which  they  are  actually  let,  but  upon  that  rent  which  might 
reasonably  have  been  expected  if  they  had  been  let  on  the  statu- 
table terms.  In  order,  therefore,  to  give  effect  to  the  intention 
of  the  Legislature,  it  is  necessary  to  consider  these  expenses  as 
added  to  the  rent,  but  then  as  to  be  deducted  by  the  laii<ilord; 
thus  leaving  the  rent  actually  paid  by  the  tenant  as  the  amount  on 
which  the  rate  ought  to  be  assessed.  We  therefore  answer  the 
first  question  by  saying  that  the  cost  of  repairs  borne  by  the 
tenant  ought  not  to  be  deducted  from  tlie  rent  actually  paid,  and 
that  the  rent  so  paid  is  the  rateable  value  of  the  premises. 

The  second  question  submitted  to  us  is,  whether  any  allowance 
should  be  made  in  respect  of  any  contingent  or  future  renewal  of 
buildings  or  machinery.  We  are  of  opinion  that  such  allowance 
ought  to  be  made.  Farm  buildings  and  machinery  are,  by  the 
effects  of  weather  and  of  wear  and  tear,  reducible  to  a  state 
which  will  render  them  unworthy  of  repair,  and  necessitates  their 
reconstruction.  They  cannot  at  length  be  kept  up  but  at  an 
expense  which  renders  it  practically  impossible,  because  not  rea- 
sonably prudent,  to  keep  them  up. 

Provision  made  for  a  future  liability  to  reconstruct  them,  in- 
volving, as  it  ought  to  do,  a  prudential  parsimony  as  respects  all 
but  temporary  and  indispensable  repairs,  is  an  expense  which  may 
properly  be  included  among  the  expenses  necessary  to  maintain 
an  hereditament,  consisting  in  part  of  subjects  perishable,  in  a 
state  fit  to  command  the  rent,  and  which  it  does,  in  fact,  while 
standing  and  in  use,  command.  There  seems  also  no  distinction 
in  principle  between  a  sum  annually  laid  by  to  make  good,  when 
it  shall  become  necessary,  an  inevitable  loss  by  the  destructive 
agency  of  time,  and  a  fund  laid  by  for  an  indemnity  against  a 
loss  by  fire,  or  storm,  or  other  peril  insured  against. 

But  although  a  deduction  in  respect  of  the  amount  which  ought, 
as  a  matter  of  reasonable  prudence,  to  be  set  aside  by  the  owner 
of  property  for  the  reconstruction  of  buildings  or  machinery, 
ought  to  be  made  from  the  rent  before  the  latter  is  adopted 
[*  549]  as  the  test  *  of  value,  yet,  under  the  circumstances  of  the 
present  case,  the  reasoning  on  which  our  answer  to  the 
first  question  is  founded,  is  equally  applicable  to  the  one  now 
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under  consideration,  and  we  are  therefore  of  opinion  that  no  allow- 
ance ought  to  be  made  in  respect  of  this  head  of  allowance. 

Order  of  sessions  quashed,  and  rate  to  be  amended. 


Cartwright  v.  The  Guardians  of  the  Poor  of  the  Sculcoates  Union  in 
Kingston-upon-Hull. 

1900.     A.  C.  150-162  (8.  c.  69  L.  J.  Q.  B.  403). 

Poor-rate.  —  Rateable  Value.  —  Public-house.  —  Evidence  of  Trade  and  [150] 
Promts. — Parochial  Assessment  Act,  1836  (c.  96),  s.  1. 

In  assessing  the  valae  of  a  licensed  public-house  for  the  poor-rate,  the  exis- 
tence of  the  licence,  and  the  amount  of  the  trade  which  can  be  and  has  actu- 
ally been  carried  on  there,  are  elements  to  be  considered  in  order  to  arrive  at 
the  rent  at  which  the  house  may  reasonably  be  expected  to  let.  Evidence  of 
these  facts  is  always  admissible,  and  may  be  necessary  where  the  ordinary 
evidence  of  market  value  by  comparison  with  other  public-houses  is  not  to  be 
had.  Evidence  of  profits  made  is  also  admissible,  but  an  inquiry  into  profits 
should  be  avoided  where  possible,  because  it  is  regarded  as  inquisitorial  and 
oppressive.  These  are  not  rules  of  law,  but  matters  of  pi*actice  and  common 
sense,  and  it  is  not  expedient  to  lay  down  rules  about  them. 

The  decision  of  the  Court  of  Appeal  [1899],  1  Q.  B.  667,  affirmed. 

Dodds  V.  South  Shields  Union  [1895],  2  Q.  B.  133,  commented  on. 

The  appellant,  having  been  assessed  at  £850  gross  estimated 
rental  and  £680  rateable  value,  as  the  occupier  of  the  Star  and 
Garter  public-house  in  Hull,  and  having  appealed  to  Quarter 
Sessions  by  consent,  and  under  a  Judge's  order,  the  matter  was 
referred  to  an  arbitrator  to  state  a  special  case  setting  forth  the 
facts  proved  and  any  points  of  law  raised  by  either  party  with  his 
decision  thereon. 

The  special  case  is  fully  set  out  in  the  report  below  (1899,  1 
Q.  B.  667) ;  for  the  present  purpose  the  following  summary  will 
suflBce. 

The  public-house  was  fully  licensed,  and  was  situated  at  the 
corner  of  two  streets,  in  both  of  which  a  great  deal  of  traffic 
passed  to  and  fro.  The  public-house  was  tied,  that  is  to  say,  the 
tenant  was  bound  to  purchase  all  liquors  sold  by  him  from 
the  landlords  or  from  their  nominees.  The  appellant  *  had  [*  151] 
occupied  it  for  about  nineteen  years.  The  rent  he  paid 
was  £250,  but  the  rent  of  a  tied  house  is  always  leas  than  the 
rent  at  which  it  might  be  expected  to  let  if  it  were  free.  The 
arbitrator  found,  as  a  fact,  that  the  premises  occupied  a  very  good 
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position  for  the  purpose  of  tra^e,  and  a  better  position  than  any 
other  public-house  in  the  neighbourhood;  that  nearly  all  the 
public-houses  in  Hull  were  tied  houses;  that  those  which  were 
not^tied  were  of  so  little  value  and  so  far  from  the  appellants' 
premises  that  the  rents  furnished  no  accurate  criterion  of  the  rent 
which  a  tenant  might  reasonably  be  expected  to  pay  for  the  appel- 
lants' premises,  and  that  it  was  not  possible  to  ascertain  with  any 
approximation  to  accuracy  how  much  better  the  position  of  the 
appellants'  premises  was^  and  how  much  more  rent  a  tenant  might 
reasonably  be  expected  to  pay  for  them  without  ascertaining  the 
trade  actually  done  there.  The  respondents'  witnesses  estimated 
the  trade  actually  done  upon  the  appellants'  premises,  and  then, 
by  means  of  several  rules  of  thumb  or  otherwise,  estimated  the 
rent  which  a  tenant  might  reasonably  be  expected  to  pay  for 
premises  on  which  such  a  trade  had  actually  been  carried  on. 
The  respondents  proposed  to  give  evidence  of  the  amount  of  the 
appellants'  weekly  takings  by  cross-examining  him.  The  arbi- 
trator rejected  this  on  the  authority  of  Dodds  v.  South  Shields 
Union  (1895),  2  Q.  B.  133,  and  held  that  the  house  was  not 
"  an  exceptional  case  "  or  "  in  exceptional  circumstances  *  within 
the  meaning  of  that  case  unless  it  was  so  by  reason  of  the  facts 
he  found.      He  overruled   the  appellants'   contentions,  namely: 

(1)  That  in  valuing  the  public-house  for  the  purpose  of  the  poorrrate, 
the  existence  of  the  licence  must  be  left  out  of  consideration,  on 
the  ground  that  the  licence  was  a  personal  privilege  granted  to  the 
occupier,  and  did  not  increase  the  value  of  the  hereditament  itself. 

(2)  That  if  the  foregoing  contention  were  wrong,  the  public-house 
should  be  valued  without  reference  to  the  good-will  and  the  trade 
already  done  there.  He  held  that  the  good-will  —  that  is  the 
probability  that  its  customers  would  continue  to  resort  there 
whether  the  appellant  continued   to  occupy  it  or  not  —  was   of 

considerable  value.  He  also  held  that  the  rent  which  a 
[*152]  •tenant  might  reasonably  be  expected  to  pay  for  the 

appellants'  premises,  taking  into  account  the  trade  already 
done  there,  was  sufficient  to  support  the  assessment  appealed 
against,  and  that  in  valuing  for  the  purposes  of  the  poor-rate  it 
was  right  to  take  into  account  the  existence  of  the  trade,  and  he 
dismissed  the  appeal. 

The  appellant  having  appealed,  the  Queen's  Bench  Diyision 
(Grantham  and  Ridley,  JJ.  )  dismissed  the  appeal,  and  this  deci- 
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sion  was   affirmed  by  the  Court  of  Appeal  (Earl  of  Halsbuby, 
L.  C,  A.  L.  SmTH  and  Collins,  L  JJ.)  (1899),  1  Q.  B.  667. 

Balfour  Browne,  Q.  C. ,  and  H.  S.  Cautley,  for  the  appellant.  — 
The  award  is  inconsistent  on  the  face  of  it  The  arbitrator  re- 
jected evidence  of  the  weekly  takings,  but  he  admitted  evidence 
of  the  number  of  barrels  that  went  in  and  the  number  of  people 
that  resorted  there.  A  public-house  must  be  rated  according  to 
the  market  value  of  the  house,  i  e. ,  the  rent  that  the  public  are 
willing  to  give  for  it,  and  not  with  regard  to  profits,  weekly 
takings,  or  the  trade  done  there.  The  premises  alone  are  the  sub- 
ject of  assessment,  not  the  business  done  there,  or  the  good-will. 
The  amount  of  business  done  depends  largely  on  the  personal 
capacity  and  skill  of  the  publican,  and  it  is  impossible  to  esti- 
mate how  much  is  due  to  that  If  the  mode  of  assessment 
adopted  by  the  arbitrator  is  right,  all  shops  ought  to  be  assessed 
with  regard  to  their  business ;  and  that  is  never  dona  The  real 
test  is  by  comparison  with  other  houses,  due  allowance  being 
made  for  differences  of  situation,  convenience,  &c.  If  evidence 
of  business  is  admitted,  it  will  compel  the  publican  to  go  into  the 
box  and  prove  that  his  takings  are  not  what  they  are  alleged  to 
be ;  an  objectionable  course  never  hitherto  allowed.  The  princi- 
ples laid  down  in  Dodds  v.  South  Shields  Union  (1895),  2  Q.  B. 
133,  should  be  observed ;  and  see  Reg.  v.  Aylesford  Union  (1872), 
26  L  T.  (N.  S.)618. 

Bray,  Q.  C.  (R  Cunningham  Glen  and  Grotrian,  with  him), 
contended  that  the  decision  of  the  Court  of  Appeal  was  right  and 
for  the  reasons  there  given ;  and  referred  to  the  judgment 
♦delivered  by  Lord  Denkan  in  Reg.  v.  Orand  Junction  [*153] 
By.   Co.  (1844),  4  Q.  B.   18  (p.  665,  post). 

H.  Sl  Cautley,  in  reply. 

Lord  Macnaghten.  —  My  Lords,  notwithstanding  the  able 
argument  on  the  part  of  the  .appellants,  I  think  this  is  a  very 
simple  case.  To  my  mind  it  is  a  question  of  common  sense  and 
not  a  question  of  law.  It  is  a  question  of  common  sense,  in  the 
application  of  the  plain  language  of  the  Act  of  Parliament 

What  your  Lordships  have  to  consider  is  whether  the  learned 
arbitrator  proceeded  on  the  lines  on  which  the  Act  of  Parliament 
indicates  that  he  ought  to  proceed.  Now  what  has  the  arbitrator 
done  ?    He  has  found  that  in  this  particular  case  there  does  not 
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exist  the  ordinary  basis  of  computatioiL  And  he  has  excluded 
any  inquiry  into  profits.  In  that  I  think  he  was  perfectly  right, 
not  that  the  profits  if  they  could  be  ascertained  would  not  be  an 
element  in  arriving  at  the  rent  which  a  tenant  might  reasonably 
be  expected  to  pay,  but  that  any  inquiry  into  profits  should  be 
avoided  if  possible,  because  it  would  be  oppressive.  There  is 
nothing  that  a  tradesman  so  much  dislikes  as  any  inquiry  into 
his  profits.  In  some  cases  it  cannot  be  avoided,  and  then  accord- 
ing to  the  decided  cases  the  inquiry  may  be  made;  but  in  this 
case  there  has  been  no  inquiry  into  profits.  *  What  the  learned 
arbitrator  has  done  is  to  take  into  consideration  the  amount  of 
business  which  this  public-house  was  doing.  Was  he  wrong  in 
that?  Surely  the  very  first  thing  that  a  tenant  who  was  going 
to  offer  for  a  house  of  this  sort  would  do  would  be  to  consider 
(roughly,  if  he  could  not  do  it  accurately)  what  amount  of  business 
the  house  commanded.  It  apppears  to  me  that  the  volume  of 
business  done  in  a  public-house,  as  apparent  to  the  man  in  the 
street  —  if  I  may  use  such  an  expression  —  is  the  very  first  thing 
that  a  tenant  proposing  to  make  an  offer  for  such  a  house  would 
take  into  consideration.  That  really  is  all  that  the  arbitrator  has 
done.  That  is  clearly  one  of  the  circumstances  which  would 
influence  persons  bargaining  about  the  rent  of  such  a  house  as 

this. 
[*154]      *I  think  that  the  judgment  of  the  Court  of  Appeal  is 

perfectly  right,  and  I  do  not  think  it  is  necessary  to  say 
anything  more,  because  it  is  not  expedient,  I  think,  to  multiply 
definitions  or  to  paraphrase  the  language  of  an  Act  of  Parliament, 
or  to  lay  down  anything  which  in  another  case  might  be  treated 
as  a  rule.  All  we  have  to  consider  is  whether  in  the  particular 
circumstances  of  this  case  the  arbitrator  is  right  or  wrong.  I 
think  he  is  right.  Therefore  I  move  your  Lordships  that  this 
appeal  be  dismissed  with  costs. 

Lord  Morris.  —  My  Lords,  I  concur,  and  I  especially  concur 
in  the  opinion  that  this  is  a  very  plain  case. 

The  Act  of  Parliament  states  very  concisely  that  the  question 
to  be  solved  is,  what  would  it  be  reasonably  expected  that  the 
premises  would  let  for  to  a  tenant  ?  That  has  been  paraphrased 
(and  personally  I  do  not  object  to  it)  into,  what  would  a  hypo- 
thetical tenant  pay  ?    Now  there  does  not  appear  to  me  to  be  any 
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law  at  all  in  that  question.  I  am  told  that  two  great  divisions 
have  been  made  by  those  who  have  built  a  superstructure  of  law 
upon  that  rather  simple  line  in  the  Act  of  Parliament  —  into 
what  are  called  "  exceptional  cases  *  and  "  ordinary  cases. '  I  can 
find  no  such  distinction  in  the  Act  of  Parliament  The  Act  of 
Parliament  leaves  it  general.  The  tribunal  that  has  to  assess  is 
to  decide  what  the  premises  would  be  reasonably  expected  to  be 
let  for.  That  may  in  certain  cases,  like  railways,  gas  companies, 
docks,  &c.,  be  most  difficult  to  ascertain,  because  there  is  no  prob- 
ability —  I  might  almost  say  no  possibility  —  of  considering  that 
there  a  tenant  would  ever  arise  to  take  it  Therefore,  in  that 
case  the  tribunal  is  obliged  to  resort  to  a  discussion  as  to  the 
amount  of  profits  that  have  been  made,  and  to  deduce  some  sort  of 
estimate  in  a  rough  way  from  that  to  solve  the  problem  of  what 
the  hypothetical  tenant  would  pay. 

The  present  case  relates  to  a  public-house,  which  is  at  a  comer 
—  they  generally  are,  so  as  to  capture  two  streets  —  and  it  is  said 
that  it  was  not  competent  for  the  arbitrator,  as  a  matter  of  law,  to 
take  into  consideration  the  amount  of  profits  or  to  weigh  that  in 
his  mind  largely  or  lightly  —  I  am  sure  I  do  not  know 
which,  because  this  case  has  been  rather  dealt  with  •as  [*155] 
if  appeals  could  be  made  to  the  Court  of  Queen^s  Bench, 
the  Appeal  Court,  and  this  House  as  to  whether  the  arbitrator 
came  to  a  right  conclusion,  not  in  point  of  law,  but  in  i><^;int  of 
fact  What  error  did  he  make  in  point  of  law  ?  He  a.*;ked  him- 
self almost  the  very  first  question  that  the  hyiy^hetical  t«;nant 
would  ask,  namely,  is  this  a  house  doing  a  fi/xA  b:jj5ine%«$  or  a  l>ad 
business;  is  it  a  hou«e  with  what  is  j^jpularly  called  a  r'^iaring 
business,  or  is  it  a  house  that  h  ^oing  down  for  JK^rue  reavm  m 
other,  such  as  there  beir^g  other  houses  in  its  nf:igKVv;rh'yxl  ? 
That  is  the  very  first  q-:fr%t:on  that  a  hjy,thf:t.y:^]  Uzxihul  v/m;M 
put  to  himself:  What  have  been  tr.e  fr'.f.ts  that  l^ve  Wrn  rriade 
in  it?  Because  that  is  the  be«t  procf  a*  U>  whether  it  :*  doir,;?  a 
good  business  or  n^t  Tir^e  it  is  said  A  B  iLy^:,\  rr-^ke  nyA 
profits,  but  C  D  might  k«e.  All  t:^t  it  :*  v>  ^/r  y.^-  .n.'zA  the 
arbitiatOT  would  coti.*:^:  ijt  -v-rSA  n'X  val;e  it  cr.  t;.e  j,Ti,v,.':,!e 
that  it  was  always  to  Lsve  rij^Tl^tivelj  ^-x/i  '//:\\>.z\,  ct  \:.h 
worst  of  occupier*  I  8-:i;:o»e  Le  w.-i!!,  a*  a  ^,:.y'\'.H  r/jir*.  t^ie  a 
sort  of  average  between  tr.ers.  T;,e  c/^,r.te::t>.x.,  a.*  I  •;r.'5er»*;&.';'! 
it,  is  that  the  ar^itr^t'.T  ::.  d^.il.r.g  t?.it  'r:H\\,z.  is>,  */,  %:.:i\  a 


544  RATING. 


Ko.  7.  —  Cartwric^t  ▼.  lenloMtM  Vidini,  1900,  A.  C.  IM,  106. 

hypothetical  tenant  would  pay  is  to  he  precluded,  as  a  matter  of 
law,  from  entering  upon  the  very  question  which,  as  I  have  said, 
in  my  opinion,  is  almost  the  first  question  that  the  hypothetical 
tenant  would  put.  It  is  true  that  the  best  way  of  ascertaining 
what  the  trade  was  which  was  going  on  would  he  the  production 
of  the  books  of  the  then  tenant ;  but  that  was  objected  ta  It  is 
suggested  that  the  ease  of  Dodds  v.  South  Shields  Union  (1895), 
2  Q.  B.  133,  decided  that  that  is  improper  evidence.  If  it  so 
decided,  I  can  only  say  that  I  entirely  disagree  with  it,  and  not 
being  bound  by  it  here,  as  the  Lord  Chancellor  was  when  sitting 
in  the  Court  of  Appeal  —  if  it  goes  that  length,  I  am  entirely  of 
an  opposite  opinion. 

It  is  said  that  this  would  be  an  inquisitorial  inquiry,  a  mis- 
chievous one,  and  several  other  adjectives  are  applied  to  it  I  do 
not  see  how  it  is  inquisitorial  if  the  parties  themselves  are  ready 
to  bring  the  evidence  forward.  There  is  no  force  put  on  a  pub- 
lican to  produce  his  books ;  he  is  not  in  this  inquisition 
[*  156]  *  threatened  with  the  screw,  and  if  he  chooses  not  to  bring 
forward  his  books  he  need  not  do  so,  and  the  arbitrator  is 
then  obliged  to  forage  about  for  the  purpose  of  ascertaining  in 
the  best  way  he  can,  under  those  circumstances,  what  the  profits 
would  be.  As  I  have  said,  that  question  in  my  opinion  is  one  of 
the  most  important  factors  in  arriving  at  a  conclusion  as  to  what 
a  sensible  man  would  pay  as  rent  for  the  premises. 

My  Lords,  on  these  grounds  I  am  clearly  of  opinion  that  the 
decision  of  the  Court  of  Appeal  should  be  afSrmed. 

Lord  Shand.  —  My  Lords,  I  am  of  the  same  opinion. 

The  simple  question  which  had  to  be  answered  by  the  arbi- 
trator, and  which  this  House  has  now  to  consider  in  dealing  with 
his  award,  is :  At  what  rent  would  the  premises  be  reasonably 
expected  to  let  from  year  to  year?  I  am  of  opinion  with  your 
Lordships  that  the  arbitrator  has  taken  the  proper  elements  into 
view  in  deciding  that  question. 

It  may  be  that  in  a  case  of  this  class  it  is  not  competent  to 
prove,  as  the  Courts  have  held  ih  the  case  of  Dodds,  the  amount 
of  the  actual  detailed  profits  made  by  the  tenant  in  the  particular 
house  in  bygone  years.  The  true  ground  for  so  holding  is,  I 
think,  that  such  proof  is  or  might  be  of  an  inquisitorial  char- 
acter.    I  can  very  well  understand  that  on  the  part  of  the  tenants 
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it  may  be  a  very  reasonable  objection  for  them  to  make  to  evi- 
dence of  that  kind,  that  it  would  rip  up  affairs  which  they  are  not 
bound  to  disclose  to  the  public  in  questions  of  this  kind.  If  it 
were  not  so,  it  seems  to  me  that  such  evidence  would  be  admitted 
as  an  important  element  in  ascertaining  what  trade  has  been  done 
in  the  house ;  for  really  it  appears  to  me  that  this  would  be  the 
element  of  all  others  which  a  tenant  might  be  expected  to  take  into 
view  in  fixing  the  rent  he  ought  to  give  for  the  premises.  In  this 
case  the  arbitrator  made  the  trade  actually  done  the  main  element 
in  ascertaining  the  trade  which  might  be  expected  to  be  done,  and 
in  reaching  the  rent  which  might  reasonably  be  expected.  In  do- 
ing this  I  am  of  opinion  that  he  was  right,  and  I  therefore  concur 
with  your  Lordships  that  the  appeal  ought  to  be  dismissed. 

*  Lord  Davey.  —  My  Lords,  I  am  of  the  same  opinion,  [*157] 
and  I  am  so  entirely  satisfied  with  the  judgments  which 
were  delivered  in  the  Court  of  Appeal,  that  I  should  not  trouble 
your  Lordships  with  any  observations  were  it  not  for  the  use 
which  has  been  made  in  the  argument  addressed  to  your  Lord- 
ships of  Dodds  V.  South  Shields  Union  (1895),  2  Q.  B.  133.  My 
Lords,  that  case  has  been  presented  to  us  by  Mr.  Balfour  Browne 
and  his  learned  junior  as  if  it  laid  down  some  great  principles  of 
law.  They  elevated  the  distinction  which  is  drawn  in  the  judg- 
ments in  that  case  between  what  they  call  exceptional  cases  and 
cases  which  are  not  exceptional,  into  a  legal  principle,  and  they 
have  gravely  argued  before  your  Lordships  that  evidence  which  is 
admissible  in  the  one  case  is  not  admissible  in  the  other  case. 
Now,  my  Lords,  I  say  at  once  that  I  do  not  understand  Dodds' 
Case  to  have  laid  down  any  rule  of  the  law  of  evidence.  In  my 
opinion,  the  learned  Judges  merely  intended  to  sanction  the  prac- 
tice which  had  obtained  in  dealing  with  these  cases  of  rating, 
and  if  I  thought  that  they  had  intended  to  lay  it  down  that 
evidence  which  would  be  admissible  in  what  are  called  excep- 
tional cases  would  not  be  admissible  in  point  of  law  in  another 
case,  all  I  can  say  is  I  should  hesitate  very  long  before  I  accepted 
Dodds'  Case  as  correctly  laying  down  the  law. 

My  Lords,  the  question  whether  evidence  of  a  particular  class  is 

or  is  not  admissible  in  prosecuting  the  inquiry  which  the  statute 

prescribes  to  us,  namely,  what  rent  a  tenant  from  year  to  year 

might  reasonably  be  expected  to  give  for  the  premises  must  be  the 
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same  question  whatever  the  form  of  the  inquiry  be  —  whether  the 
inquiry  be  of  an  easy  character  or  whether  it  be  of  a  complex 
character  —  whether  it  be  in  a  case  which  occurs  frequently  in 
ordinary  life  or  whether  it  be  one  that  only  occurs  occasionally. 
It  appears  to  me  that  all  that  Dodds'  Case  purported  to  do  was  to 
lay  down  a  very  convenient  rule  of  practice.  It  may  be  shortly 
stated,  paraphrasing  the  language  —  for  I  am  not  intending  to  use 
the  language  that  was  used  by  the  learned  Judges,  but  giving  my 

own   interpretation   of  it — that  where   the   premises  in 
[*158]  question  are  premises  of   *a  character  which  have  what 

may  be  described  as  a  market  price,  where  a  valuer  ac- 
quainted with  that  class  of  property  can  come  and  say,  *  Property 
of  the  class  to  which  these  premises  belong  lets  for  so  much  a 
year ;  I  can  readily  procure  a  tenant  for  the  premises  for  so  much, 
and  I  cannot  procure  a  tenant  for  more  "  —  then  you  do  not  want 
to  go  into  the  trade  done  on  the  premises.  You  have  there  what 
the  statute  prescribes  to  you;  and  if  you  have  evidence  of  that 
kind,  if  you  have  the  market  price  and  what  Blackburn,  J., 
using,  I  take  the  liberty  to  say,  not  his  own  language,  but  the 
language  of  Adam  Smith,  calls  the  result  of  "  the  higgling  of  the 
market,**  you  do  not  want  to  go  into  evidence  of  the  particular 
character  of  the  trade  done  on  the  premises,  and  in  that  case  it 
is  an  exceedingly  x^onvenient  rule  of  practice  that  you  should  not 
allow  questions  of  an  inquisitorial  character  to  be  addressed  to  the 
occupier  of  the  premises  unnecessarily. 

Now,  my  Lords,  what  is  the  true  principle  upon  which  this  in- 
quiry is  to  be  conducted  ?  My  Lords,  I  conceive  it  is  that  which 
is  stated  by  Lord  Blackbubn  in  Mersey  Docks  v.  Liverpool  (1873), 
L.  R  9  Q.  B.  at  p.  97.  The  passage  is  quoted  in  the  judgment  of 
Collins,  L.  J.,  but  I  will  take  the  liberty  of  beginning  to  read  a 
little  earlier:  "If  the  hereditaments,"  he  says,  "are  such  as  to 
afford  peculiar  facilities  for  carrying  on  any  kind  of  business,  that 
facility  does,  beyond  all  question,  enhance  the  value  of  the  occu- 
pation ;  but  though  the  profits  which  may  be  reasonably  expected  to 
arise  from  such  a  business  no  doubt  fonn  an  element  in  estimating 
the  enhanced  value  of  the  occupation  of  the  premises,  the  actual 
profits  made  do  not  form  any  element,  except  in  so  far  as  they 
afford  evidence  of  what  might  be  reasonably  expected  to  be  made 
from  the  occupation  of  premises  affording  facility  for  carrying  on 
such  a  business. "    I  say,  my  Lords,  in  answer  to  a  suggestion  that 
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was  made  from  the  bar,  that,  in  my  opinion,  Lord  Blackburn  was 
there  laying  down  a  general  principle  applicable  to  all  such  cases, 
and  not  merely  one  that  applied  only  to  exceptional  cases  where 
there  is  no  market  value  or  price  or  letting  rent  to  which  you  can 
refer.  And,  my  Lords,  I  venture  to  think  that  that  is 
founded  upon  *  common  sense.  I  repudiate  this  distinc-  [*159] 
tion  which  has  been  made  so  much  of  between  exceptional 
and  ordinary  cases.  You  have  in  each  case  to  find  out  in  the  best 
way  you  can  what  is  the  rent  which  a  tenant  may  reasonably  be 
expected  to  give,  and  if  the  best  way  under  the  particular  circum- 
stances is  to  ascertain  the  use  which  a  tenant  might  expect  to  be 
able  to  make  of  the  premises,  the  facility  afforded  by  the  premises 
for  the  carr}'ing  on  of  a  trade,  appears  to  me  to  be  a  primary  and 
elementary  consideration  in  the  case.  If  you  are  to  take  into 
account  the  fact  that  the  premises  command  a  trade,  you  must 
surely  ask  what  trade  ?  Is  it  a  large  trade  or  is  it  a  small  trade  ? 
And  I  do  not  know  myself  any  better  test  of  what  trade  they 
may  be  expected  to  command  than  the  trade  which  they  actually 
do  command.  It  is  not  that  you  rate  the  profits,  it  is  not  that 
you  rate  the  man's  skill  and  judgment  or  discretion  in  the  mode 
of  carrj'ing  on  the  business,  but  you  have  to  ascertain  what  sort 
of  a  trade  the  hypothetical  tenant,  as  he  is  called,  may  reasonably 
expect  to  be  able  to  carry  on  on  those  premises  as  an  element  in 
determining  the  rent  he  would  be  willing  to  offer. 

My  Lords,  I  entirely  agree  in  a  passage  in  the  Lord  Chancel- 
lor's judgment  which  I  will  take  the  liberty  of  quoting  and 
adopting  as  an  expression  of  my  own  mind.  His  Lordship  said : 
**  It  would  be  to  my  mind  one  of  the  most  extraordinary  things  in 
the  world  if  you  could  give  expert  evidence  that  such  and  such  a 
house  would  be  likely  to  command  such  and  such  a  business,  and 
yet  not  be  able  to  verify  that  a  priori  opinion  by  proof  of  the  fact 
that  it  did  command  such  a  business.  **  A.  L.  Smith,  L.  J. ,  says : 
"  You  may  call  it  good-will,  or  you  may  call  it  anything  else  you 
like,  but  it  is  legitimate  evidence  to  show  that  it  is  a  house 
capable  of  carrying  on  a  good  trade  according  to  the  matters  which 
have  to  be  taken  into  consideration  by  the  hypothetical  tenant ; 
and  he  fortifies  that  evidence  by  saying  it  is  carrying  on  a  good 
trade  because  I  see  such  and  such  things  going  on  every  day  to  my 
own  knowledge. ' 

My  Lords,  that  appears  to  me  to  sum  up  the  whole  of  this  casa 
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[*  160]  *  Lord  Brampton.  —  My  Lords,  I  am  of  the  same  opin- 
ion. It  appears  to  me  that,  according  to  the  dictates  of 
good  sense,  the  arbitrator  has  taken  a  very  proper  and  correct 
view  of  this  matter.  The  purport  of  the  inquiry  was,  What 
would  a  tenant,  who  desired  to  carry  on  the  business  for  which 
the  house  is  adapted,  in  that  house,  give  as  the  rent  to  a  landlord 
who  was  willing  to  let  the  premises  to  him  ?  It  is  said  you  must 
look  at  the  value  of  the  surrounding  property,  or,  at  all  events, 
you  are  not  to  take  into  consideration  the  actual  amount  of  the 
profit  that  was  capable  of  being  made  in  that  house  which  is  the 
subject  of  the  inquiry. 

In  the  first  place,  the  proposition  which  is  put  forward  by  the 
arbitrator  in  the  award  which  I  have  before  me  is  this.  He  says : 
"  I  find  as  a  fact  that  any  person  desiring  to  become  a  tenant  of 
the  appellant's  premises  in  order  to  occupy  them  as  a  public- 
house  would  endeavour  to  ascertain  the  trade  actually  done 
thereon,  by  reference  to  the  weekly  or  yearly  takings,  or  other- 
wise, before  deciding  what  rent  he  would  pay. '  Undoubtedly  it 
is  obvious  that  is  the  course  that  any  prudent  intending  tenant 
would  take,  and  the  question  is,  how  is  he  to  be  satisfied  with 
regard  to  what  profits  he  could  make  if  he  did  become  a  tenant 
and  carried  on  the  business  in  the  house  for  which  it  was  adapted. 
The  house  itself  stands  at  the  comer  of  the  street  —  a  very  eligible 
position  for  a  public-house  to  stand  in.  It  is  admirably  adapted 
for  the  purpose  of  doing  a  large  business,  and  it  has  a  licence. 
The  business  that  was  canied  on  therein  undoubtedly  has  yielded, 
as  is  admitted  on  all  hands,  a  very  considerable  profit,  and  that 
profit  in  that  position  in  that  part  of  the  town  can  only  be  made 
while  the  house  stands  there  unapproached  by  any  other  of  the 
same  character.  It  can  only  be  made  by  using  that  house,  which 
has  a  licence  already  attached  to  it,  in  the  way  in  which  it  has 
been  used  by  the  tenant  for  the  last  nineteen  years.  There  is 
every  reason  to  suppose  that  the  customers  who  have  been  going 
there,  spending  their  money  and  consuming  liquor  there,  will  con- 
tinue to  do  in  the  future  just  as  they  have  done  in  the  past 

Now,  it  is  said  that  the  trade  is  not  to  be  taken  into 

[*  161]  *  consideration.     How  would  the  landlord  himself  look  at 

the  matter  apart  from  the  tenant  altogether  ?    He  would 

say :  "  I  have  a  house ;  it  is  a  house  capable  of  enabling  a  man  to 

earn  by  diligence  and  the  application  of  his  own  personal  abilities 
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£1000  a  year  in  that  house ;  he  wants  to  hire  it  from  me.     I  am 
i  not  going  to  let  it  to  him  for  a  mere  percentage  representing  the 

interest  upon  what  I  have  laid  out  in  bricks  and  mortar  upon 
the  house;  that  would  not  represent  what  I  think  the  value  of 
the  house  is ;  it  is  upon  a  spot  where  custom  is  attracted  to  it ;  if 
he  can  make  £1000  a  year,  as  I  think  he  can,  I  must  have  a  suit- 
able proportion  —  at  all  events,  a  bigger  rent  than  I  should  have 
if  the  house  were  only  capable  of  yielding  him  a  profit  of  £100. " 
My  Lords,  I  will  put  the  case  in  this  way :  Supposing  in  a  street 
which  runs  at  right  angles  to  another  street  so  as  to  form  in  point 
of  fact  two  streets,  two  ordinary  houses  are  built,  both  alike  in 
all  their  materials  and  in  the  accommodation  which  is  provided 
—  they  are  each  licensed :  the  one  house  is  let  at  £200  a  year,  but 
in  that  house  there  is  very  little  custom  done,  but  yet  there  is 
enough  custom  there  to  support  a  man  who  pays  his  £200  a  year 
rent,  and  he  is  quite  satisfied  to  pay  that  in  that  house.  The 
house  on  the  opposite  side  at  the  opposite  comer  of  the  street  is 
capable  of  enabling  a  man  to  earn  £1000  a  year.  Is  it  right,  or 
reasonable,  or  good  sense,  to  suppose  that  the  landlord  would  let 
the  one  house  for  £200  a  year  to  a  man  who  could  earn  by 
diligence  £1000  a  year  in  that  house  simply  because  the  two 
houses  were  like  each  other?  He  must  take  into  consideration 
the  capability  of  the  house,  the  position  it  is  in,  and  the  power 
it  gives  to  a  tenant  who  properly  occupies  it  to  make  a  very  large 
sum  of  money  for  his  own  profit  It  seems  to  me  that  common 
sense  would  dictate  the  course  I  have  suggested  to  the  landlord. 

Now,  my  Lords,  what  has  the  arbitrator  done  according  to  the 
finding,  for  I  rather  prefer  to  take  the  language  of  the  arbitrator 
himself  ?  What  has  he  found  ?  He  says  :  **  I  hold  that  although 
the  profits  of  trade  (as  such)  cannot  be  rated  "  (nobody  contends 
they  can),  **  yet  in  estimating  the  rateable  value  of  a 
public-house,  if  the  ability  to  carry  on  a  gainful  *  trade  [*162] 
therein  adds  to  the  value  of  such  public-house,  that  value 
cannot  be  excluded  merely  because  it  is  referable  to  the  trade. " 
I  think  he  has  ver}^  properly  found  that,  although  the  profits  in 
this  house  cannot  themselves  be  assessed  according  to  their  value 
as  profits,  yet  the  power  to  earn  them  in  that  house  increases  the 
value  of  that  house.  I  think  that  that  is  properly  found  by  the 
arbitrator  in  the  award  he  has  made ;  and  I  therefore  concur  en- 
\  tirely  in  thinking  that  this  appeal  ought  to  be  dismissed  with  costs. 
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Lord  EoBERTSON.  —  My  Lords,  I  entirely  concur,  and  I  desire 
only  to  express  my  special  agreement  in  the  remarks  made  upon 
the  previous  cases  by  the  Lord  Chancellor,  Collins,  L  J.,  and 
my  noble  and  learned  friend  Lord  Davey. 

Order  appealed  from  affirmed  arid  appeal  dismissed  with 
costs. 
Lords*  Journals,  March  1,  1900. 

ENGLISH  NOTES. 

The  Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  by  which  the  poor-rate 
was  first  imposed,  and  under  the  authority  of  which  it  is  still  levied, 
imposed  the  rate  first  upon  the  ''every  inhabitant  parson  vicar  aiid 
other"  in  the  parish,  and  secondly  upon  the  occupiers  of  "lands 
houses  tithes  impropriate  or  propriations  of  tithes,  coal-mines  or  sale- 
able underwoods "  in  the  parish.  The  Act,  however,  contained  no 
provisions  as  to  the  principles  upon  which  the  rate  was  to  be  assessed 
on  the  various  persons  liable,  unless  it  is  to  be  found  in  a  provision 
that  the  rate  is  ''to  be  gathered  out  of  the  same  parish  according  to 
the  ability  of  the  same  parish,"  words  that  seem  in  some  of  the  older 
cases  to  have  been  looked  upon  as  meaning  that  each  ratepayer  was  to 
be  rated  according  to  his  ability. 

The  branch  of  the  enactment  authorising  the  levy  of  the  rate 
upon  "every  inhabitant  parson  vicar  and  other"  was  interpreted  as 
authorising  the  rating  of  residents  in  the  parish  in  respect  of  certain 
forms  of  personalty,  of  which  stock  in  trade  was  the  most  important, 
though  ships  also,  if  no  other  kind  of  personalty,  were  held  to  be  prop- 
erty in  respect  of  which  an  "  inhabitant  "  could  be  rated.  The  rating 
of  personal  property  has,  however,  completel}'  ceased  since  the  passing 
of  the  Poor  Rate  Exemption  Act,  1840  (3  &  4  Vict.  c.  89),  a  temporary 
Act  which  is  kept  alive  by  the  annual  Expiring  Laws  Continuance 
Acts ;  though  as  that  Act  purports  merely  to  exempt  stock  in  trade 
from  rateability,  it  is  difficult  to  see  how,  as  a  matter  of  strict  con- 
struction, the  complete  omission  of  personal  property  from  the  poor-rate 
is  to  be  explained.  The  question  is,  however,  merely  academical,  and 
the  former  rateability  of  personal  property  is  mentioned  only  because 
it  must  not  be  forgotten  in  considering  the  older  cases  on  the  law 
of  rating. 

The  principles  on  which  the  poor-rate  was  to  be  assessed  on  the 
occupiers  of  "hereditaments,"  to  use  the  term  in  general  use,  were  for 
the  first  time  laid  down  by  statute,  in  sect.  1  of  the  Parochial  Assess- 
ments Act,  1836  (6  &  7  Will.  IV.  c.  96),  which  provides  as  follows:  — 
"  No  rate  for  the  relief  of  the  poor  .  .  .  shall  ...  be  of  any  forc^ 
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which  shall  not  be  made  upon  an  estimate  of  the  net  annual  value  of 
the  several  hereditaments  rated  thereunto;  that  is  to  say,  of  the  rent 
at  which  the  same  might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  all  usual  tenants  rates  and  taxes,  and  tithe  commutation 
rent-charge,  if  any,  and  deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  neces- 
sary to  maintain  them  in  a  state  to  command  such  rent:  Provided 
always,  that  nothing  herein  contained  shall  be  construed  to  alter  or 
affect  the  principles  or  different  relative  liabilities  (if  any)  according 
to  which  different  kinds  of  hereditaments  are  now  by  law  rateable." 
This  provision,  generally  speaking,  still  regulates  the  principles  upon 
which  the  poor-rate  is  to  be  assessed,  though  the  statutory  machinery 
for  the  valuation  of  property  now  in  existence  is  of  later  date.  The 
rent  for  which  a  hereditament  might  reasonably  be  expected  to  let 
upon  the  conditions  laid  down  in  the  section,  and  from  which  the 
probable  average  annual  cost  of  repairs,  &c.,  is  to  be  deducted  in  order 
to  arrive  at  the  **  net  annual  value,"  is  usually  called  the  "gross 
estimated  rental''  or  "gross  value."  And  the  "net  annual  value" 
is  now  more  usually  termed  the  "  rateable  value." 

In  London  the  section  is  superseded  by  definitions  of  "gross  value  " 
and  "rateable  value  "  in  the  Valuation  (Metropolis)  Act,  1869  (32  & 
33  Vict.  c.  67,  8.  4),  by  whicli  the  valuation  of  property  in  London  for 
the  purpose  of  rates  and  for  certain  other  purposes  is  regulated.  These 
definitions  are  as  follows: —  "The  term  <  gross  value'  means  the 
annual  rent  which  a  tenant  might  reasonably  be  expected,  taking  one 
year  with  another,  to  pay  for  an  hereditament,  if  the  tenant  undertook 
to  paj'  all  usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  if  the  landlord  undertook  to  bear  the  cost  of  the 
repairs  and  insurance,  and  the  other  expenses,  if  any,  necessary  to 
maintain  the  hereditament  in  a  state  to  command  that  rent: 'The  term 
'  rateable  value  '  means  the  gross  value  after  deducting  therefrom  the 
probable  annual  average  cost  of  the  repairs,  insurance,  and  other  ex- 
penses as  aforesaid." 

The  principles  embodied  in  these  definitions  appear  to  be  precisely 
the  same  as  those  contained  in  the  Act  of  1836,  though  they  are  stated 
in  language  more  easily  underst(X)d.  There  may,  however,  it  shr>nld 
be  mentioned,  be  cases  in  London  where  the  full  application  of  these 
principles  is  prevented  by  sect.  52  of  the  Act  of  1869,  which  in  some 
cases  limits  the  amount  of  the  deductions  that  may  be  made  from  the 
gross  value  to  arrive  at  the  rateable  value. 

Special  statutory  provisions  have  been  made  as  to  the  rating  of  a  few 
special  classes  of  property  since  the  Act  of  1836,  which  may  be  re^rarded 
as  having  introduced  some  exceptions  to  the  principles  there  laid  down. 
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A  general  discussion  of  these  provisions  is  beyond  the  scope  of  these 
notes;  but  a  word  or  two  must  be  said  as  to  the  Agricultuial  Bates 
Act,  1896  (59  &  60  Vict.  c.  16). 

That  Act  wiiich  is  temporary  only,  though  no  doubt  it  may  be 
expected  that  it  will  be  continued,  provides  that  during  its  continu- 
ance the  occupier  of  <' agricultural  land,"  a  term  somewhat  artificially 
defined  {lb,  s.  9),  **  shall  be  liable  in  the  case  of  every  rate  to  which 
this  Act  applies  "  —  among  which  is  the  poor-rate  —  *Ho  pay  one  half 
only  of  the  rate  in  the  pound  payable  in  respect  of  buildings  and  other 
hereditaments  "  {lb,  s.  1).  In  practice,  effect  is  given  to  this  provision 
by  making  the  rate  at  so  much  in  the  pound  on  buildings,  &c.,  and  at 
half  that  rate  in  the  pound  on  "agricultural  land.'* 

The  provision  does  not  disturb  in  any  way  the  principles  of  valua- 
tion; but  it  does,  of  course,  render  it  necessary,  in  the  case  of  a  heredita- 
ment which  consists  partly  of  agricultural  land  and  partly  of  buildings, 
&c.,  to  value  the  two  parts  of  the  hereditament  separately,  though,  but 
"for  the  Act,  the  whole  hereditament  would  be  valued  at  a  single  figure. 
The  Act  contains  provisions  in  this  behalf,  and  enacts  that  {lb.  s. 
5  [r]),  *^  Where  any  hereditament  consists  partly  of  agricultural  land 
and  partly  of  buildings,  the  gross  estimated  rental  of  the  buildings, 
when  valued  separately,  in  pursuance  of  this  Act,  from  the  agricultural 
land  shall,  while  the  buildings  are  used  only  for  the  cultivation  of  the 
said  land,  be  calculated  not  on  structural  cost,  but  on  the  rent  at 
which  they  would  be  expected  to  let  to  a  tenant  from  year  to  year,  if 
they  could  only  be  so  used ;  and  the  total  gross  estimated  rental  of  the 
hereditament  shall  not  be  increased  by  the  said  separate  valuation." 
Jt  is  necessary  to  mention  this  remarkable  provision,  because  it  applies 
to  the  valuation  of  a  very  large  part  of  the  rateable  property  in  the 
Kingdom.  It  may,  however,  be  doubted  whether  it  has  any  real 
effect  at  all.  Under  the  Parochial  Assessments  Act,  all  property  is  to 
be  valued  on  the  rent  that  it  might  be  expected  to  fetch,  and  although 
there  are  many  cases  in  which  structural  cost  may  be  properly  consid- 
ered in  ascertaining  that  rent,  it  can  only  be  considered  with  that 
object.  Possibly  the  effect  of  the  provision  may  be  to  render  evidence 
of  structural  cost  inadmissible  on  an  appeal  as  to  the  assessment  of 
farm  buildings.  But,  in  any  case,  it  does  not  seem  in  any  way  to 
affect  the  principles  laid  down  in  the  Parochial  Assessments  Act. 

That  Act  does  not  seem  to  have  been  intended  to  effect  any  material 
alteration  in  the  princii)les  as  to  the  assessment  of  hereditaments  to 
the  poor-rate,  which  had  already,  at  the  date  of  the  Act,  been  established 
by  judicial  decisions  (see  e.  g.  Rex  v.  Adames  (1832),  4  B.  &  Ad.  61, 
38  K.  R.  223,  where  the  principles  established  at  the  date  of  that  case 
are  very  clearly  put  by  Parkb,  J.),  but  merely  to  express  those  prin- 
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oiples  in  a  concise  statutory  form,  and  also  to  abolish  a  practice  that 
had  to  some  extent  prevailed  of  assessing  the  rate  not  on  the  fall  value 
of  property  but  on  some  arbitrary  fraction  of  that  value  only.  Cases 
as  to  the  valuation  of  property  of  earlier  date  than  1836  have  accord- 
ingly by  no  means  lost  all  authority. 

The  definition  of  net  annual  value  in  the  Parochial  Assessments  Act 
has  been  very  adversely  criticised;  the  writer,  however,  ventures  to 
think  that  these  adverse  criticisms  are  ill  founded,  and  that  they  have 
been  occasioned  by  a  mistaken  way  of  viewing  the  object  of  the  defini- 
tion. It  was  not  intended  by  the  definition  to  set  the  rating  authority 
or  appellate  tribunal  the  problem  of  guessing  in  all  cases  what  property 
could  be  actually  let  for  to  a  tenant  taking  it  precisely  upon  the 
hypothetical  conditions,  but  to  aid  the  rating  authority  or  appellate 
tribunal  to  form  an  exact  conception  of  a  perfectly  real  thing,  namely, 
the  true  annual  value  of  property;  for  the  rateable  value  of  property 
is  essentially  the  real  annual  value  of  the  property ;  it  is  what  the 
property  is  really  worth  year  by  year  for  the  time  being  to  the  owner, 
meaning  by  owner,  of  course,  not  necessarily  the  actual  owner,  who  may 
have  parted  with  rights  over  the  property  affecting  its  value  to  him, 
but  the  person  or  persons  in  whom,  singly  or  collectively,  the  full 
dominion  over  the  property  exists;  see  per  Lord  Bramwell  in  Dobbs 
V.  Grand  Junction  Waterworks  Co,  (1883),  9  App.  Cas.  49,  53  L.  J. 
Q.  B.  50,  49  L.  T.  541,  32  W.  R.  433,  48  J.  P.  5. 

Looked  at  in  this  light,  the  only  defect  in  the  definition  seems  to  be 
that  it  makes  the  ascertainment  of  the  gross  estimated  rental  a  step 
in  the  ascertainment  of  the  rateable  value,  though  gross  estimated 
rental  is  a  far  more  artificial  conception  than  rateable  value;  and 
it  is  often  clear  enough  that  if  a  certain  sum  is  to  be  included  in  the 
gross  estimated  rental,  it  must  be  deducted  from  the  gross  estimated 
rental  in  ascertaining  the  rateable  value,  where  it  is  very  difficult  to 
see  whether  or  not  it  should  be  included  in  the  gross  estimated  rental. 
The  first  of  the  principal  cases  illustrates  this.  There  no  doubt  the 
true  rateable  value  was  allowed  to  stand,  notwithstanding  that  the 
gross  estimated  rental  had  been  fixed  too  low,  so  that  no  harm  was 
done.  It  has,  however,  since  been  held,  in  Horton  v.  Walsall  Union 
1898,  2  Q.  B.  237,  67  L.  J.  Q.  B.  804,  78  L.  T.  684,  46  W.  R.  607, 
that  the  rating  authority  are  bound  by  the  gross  estimated  rental  fixed 
by  them,  so  that  the  ratepayer  is  entitled  to  a  reduction  in  the  rateable 
value,  if  he  can  show  that  less  has  been  deducted  from  the  gross  esti- 
mated rental  so  fixed,  than  should  have  been  deducted  from  the  true 
gross  estimated  rental,  although  it  may  be  that  the  rateable  value 
fixed  by  the  rating  authority  is  not  in  excess  of  the  true  rateable  value, 
and  that  the  error  has  been  in  fixing  the  gross  estimated  rental  too 
low,  —  a  result  that  cannot  be  regarded  as  very  satisfactory. 
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Another  case  where  the  method  of  ascertaining  the  gross  estimated 
rental  as  a  step  towards  the  rateable  value  led  to  an  unsatisfactory  result, 
is  Pullen  v.  St.  Saviour's  Union,  1900,  1  Q.  B.  138,  69  L.  J.  Q.  B. 
139,  81  L.  T.  683,  48  W.  R.  186.  There  the  question  was  whether  cer- 
tain  sums  paid  bj'  the  tenants  of  tenements  in  a  block  of  artisans' 
dwellings  for  the  cleaning  and  lighting  of  the  common  staircases  were 
part  of  the  "rent"  which  is  the  criterion  of  the  gross  estimated  rental. 
It  was  held,  —  whether  rightly  or  not  the  writer  ventures  to  think  very 
doubtful  —  that  they  were.  And  this  decision  in  fact  affected  the  result 
of  an  appeal  as  to  the  rateable  value  of  the  tenements,  though  it  is 
obvious  that  if  the  sums  in  question  were  part  of  the  "rent'^  they 
were  sums  which  should  have  been  deducted  from  the  gross  estimated 
rental  and  which,  therefore,  could  not  really  affect  the  rateable  value. 

The  questions  considered  in  the  first  of  the  principal  cases  were  as 
to  the  deductions  that  should  be  made  from  the  gross  estimated  rental 
to  arrive  at  the  rateable  value. 

Tlie  propriety  of  allowing  a  deduction  towards  the  expense  of 
renewing  property  of  a  perishable  nature  was  recognised,  even  before 
the  Parochial  Assessments  Act,  in  Rex  v.  Lower  Mltton  Inhabitants 
(1829),  9  B.  &  C.  810,  33  R.  R.  337;  and  after  some  diversity  of 
opinion,  it  was  finally  decided  in  Reg.  v.  Great  Western  Railway  Co. 
(1852),  15  Q.  B.  1085,  21  L.  J.  M.  C.  84,  16  Jur.  217,  that  a  deduc- 
tion of  this  character  is  proper  in  assessing  railways.  In  Mersef/ 
Docks  Co.  v.  Liverjjool  Overseers  (1873),  L.  R.  9  Q.  B.  84,  29  L.  T. 
454,  22  W.  R.  184,  according  to  the  report  in  the  Law  Reports,  a 
deduction  of  this  character  was  disallowed ;  but  if  the  other  reports  are 
looked  at,  it  seems  somewhat  doubtful  whether  the  deduction  was  dis- 
allowed, and  clear  that  if  it  was  disallowed,  it  was  on  the  ground  that 
tlie  deduction  had  already  in  effect  been  allowed  under  another  head. 

In  Reg.  v.  Gainsborough  Union  (1871),  L.  R.  7  Q.  B.  64,  41  L.  J. 
M.  C.  1,  25  L.  T.  589,  20  W.  R.  250,  it  was  held  that  an  annual  rate 
for  draining  and  embanking  a  district  imposed  by  an  Act  which  made 
the  rate  a  landlord's  tax,  was  to  be  deducted  in  assessing  land  protected 
by  the  drainage  works,  as  an  expense  necessary  to  maintain  the  land 
in  a  state  to  command  the  rent. 

In  the  earlier  case  of  Reg.  v.  Vange  Inhabitants  (1842),  3  Q.  B.  242, 
11  L.  J.  M.  C.  117,  it  appeared  that  the  proprietors  of  the  lands  in 
the  parish  of  Vange,  and  in  other  parishes  in  the  Island  of  Canvey, 
granted  one  third  of  all  the  lands  in  fee  to  J.,  in  consideration  of  his 
embanking  and  keeping  from  inundation  all  the  lands  in  the  island. 
Hy  a  local  Act  afterwards  passed,  commissioners  were  appointed  to 
keep  up  the  embankment,  and  were  empowered,  for  that  purpose,  to 
tax   the  owners  and  occupiers   of  the  granted   lands   by  an  annual 
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rate,  to  the  full  annual  rent  or  value  of  such  lands,  respectively,  and 
if  the  moneys  so  levied  were  insufficient  (but  not  otherwise)  to  tax  the 
other  lands  in  the  island.  The  assessments  on  the  granted  lands  made 
bj  the  commissioners  under  this  Act  in  fact  equalled  the  rack  rent  or 
full  annual  value.  It  was  held  that  an  owner  and  occupier  of  certain  of 
the  granted  lands  who  had  taken  the  lands  subject  to  the  above  liabil- 
ity, paying  no  purchase  money  for  them;  was  rateable  on  the  full  value 
of  the  lands,  without  deduction  in  respect  of  the  embankment  tax.  The 
reasons  given  for  the  decision  by  the  Court  do  not  seem  very  satisfac- 
tory, and  the  case  was  certainly  one  of  great  difficulty.  It  is,  how- 
ever, easily  distinguished  from  Reg.  v.  Gainsborough  Vnion^  on  the 
ground  that  the  embankment  tax  was  imposed  on  the  lands  rated  for 
the  benefit  of  the  whole  island. 

The  second  of  the  principal  cases  is  the  last  of  a  series  of  cases  in 
which  the  admissibility  of  evidence  as  to  profits,  on  questions  as  to  the 
valuation  of  premises,  has  been  considered. 

Before  referring  to  these  cases  it  should  be  premised  that  in  rating 
such  property  as  railways,  gas-works,  and  waterworks,  the  profits  made 
by  the  railway,  gas,  or  water  company  have  always  been  treated  as 
being  not  only  evidence  relevant  to  the  question  of  the  value  of  the 
property,  but  as  affording,  subject  to  proper  deductions  and  calcula- 
tions, a  measure  of  the  value.  It  is  indeed  obvious  that  in  cases 
of  this  kind,  where  the  occupation  of  the  property  confers  a  monopoly, 
or  something  in  the  nature  of  a  monopoly,  upon  the  occupier,  the 
profits  are  due  to  the  profit  earning  capacity  of  the  property,  and  afford 
a  very  fair  measure  of  its  value. 

On  the  other  hand,  in  the  case  of  such  property  as  an  ordinary  shop 
in  the  middle  of  a  long  street  of  shops,  it  is  clear  that,  though  the 
capacity  for  carrying  on  a  profitable  business  there  enhances  the  value 
of  the  shop,  the  profits  actually  made,  whether  evidence  of  them  is 
admissible  or  not,  do  not  afford  any  proper  measure  of  the  value  of  the 
shop:  see  per  Blackburn,  J.,  in  Mersey  Docks  Co,  v.  Liverpool 
Overseers  (1873)  {ante,  p.  554);  and  in  such  cases  it  may  very  well  be 
that  evidence  of  profits  ought  generally  to  be  rejected  as  too  remote, 
if  for  no  other  reason. 

There  are,  however,  numerous  intermediate  cases,  where  the  prop- 
erty is  more  or  less  peculiar,  and  yet  where  it  does  not  confer  on  the 
occupier  a  monopoly  at  all  in  the  sense  in  which  the  occupation  of  a  rail- 
way or  of  gas-works  confers  a  monopoly.  And  as  to  how  far  the  profits 
of  the  occupier  in  these  intermediate  cases  can  be  treated  as  a  measure 
of  the  value,  there  is  practically  no  authority.  A  theatre  in  a  country 
town  affords  an  instance  of  property  of  this  character.  It  is  submitted 
that  in  the  case  of  such  a  theatre  the  rateable  value  could  not  be  higher 
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than  the  value  calculated^  as  in  the  case  of  a  railway,  on  the  profits,  as 
no  tenant  could  afford  a  greater  rent,  but  on  the  other  hand  that  the 
rateable  value  would  not  necessarily  be  so  high  as  the  figure  arrived  at 
in  this  way,  since  rather  than  give  a  rent  representing  more  than  fair 
interest  on  the  structural  value  of  the  theatre,  plus  a  ground  rent,  an 
intending  tenant  would  build  another  theatre.  If  this  reasoning  is 
correct  then,  in  the  absence  of  other  evidence  such  as  might  be 
afforded  by  an  actual  rent  given  for  the  theatre,  the  measure  of  the 
value  would  be  the  profits  if  they  were  less  than  a  fair  return  on  the 
capital  sunk  in  the  theatre,  and  the  structural  value  if  the  profits  were 
more  than  an  adequate  return  on  that  capital.  This  is,  howerer, 
merely  a  tentative  suggestion  put  forward  by  the  writer  and  resting 
on  no  authority.  In  cases  of  this  character  it  seems  clear  at  all  events 
that  evidence  of  profits  is  not  inadmissible  on  any  principle  of  the 
law  of  evidence;  though  the  principal  case  suggests  that  there  may 
be  cases  of  the  kind  where  such  evidence  should  be  excluded  on  the 
ground  that  an  inquiry  into  profits  would  be  inquisitorial  and 
oppressive.  , 

The  first  case  where  the  admissibility  of  evidence  as  to  profits  came 
in  question  was  Reg.  v.  Aylesford  Union  (1872),  26  L.  T.  618.  There 
the  occupiers  of  cement  works,  and  of  a  chalk-pit  whence  they  obtained 
chalk  for  the  manufacture  of  the  cement,  were  rated  separately  for  their 
works  and  for  the  chalk-pit.  There  were  other  equally  good  chalk-pits 
in  the  neighbourhood,  the  chalk  from  which  was  used  for  purposes  less 
profitable  than  the  manufacture  of  cement.  On  an  appeal  against  the 
assessment  of  the  chalk-pit  the  quarter  sessions  refused  to  admit  evi- 
dence as  to  the  profits  made  by  the  occupiers  in  their  business.  It 
was  held  that  the  sessions  had  rightly  rejected  the  evidence.  The 
real  controversy  between  the  parties  was,  however,  as  to  whether  or 
not  the  rateable  value  of  the  chalk-pit  ought  to  be  deduced  from  the 
profits  made  by  the  occupiers  in  the  way  in  which  the  rateable  value 
of  such  an  undertaking  as  a  railway  is  deduced  from  the  profits  of 
the  company.  And  it  was  to  this  question  that  the  judgments  of  the 
Court  were  directed.  It  seems  clear  that  the  decision  viewed  in  this 
aspect  was  right.  The  cement  manufacturers  had  their  choice  of  many 
chalk-pits;  and  that  being  so,  it  is  obvious  that  the  large  profits  made 
by  them  in  their  business  afforded  no  measure  of  the  rent  they,  or 
any  other  tenant,  would  have  given  for  the  chalk-pit. 

in  Reg.  v.  Verrall  (1875),  1  Q.  B.  D.  9,  45  L.  J.  M.  C.  29,  33  L.  T. 
379,  24  W.  R.  139,  it  was  held  that  evidence  of  the  occupier's  profits 
was  admissible  on  an  appeal  as  to  the  assessment  of  a  race  course:  and 
in  Clark  v.  Fisherton  Avgar  Overseers  and  Alderhury  Union  (1880), 
6  Q.  B.  D.  139,  50  L.  J.  M.  C.  33,  29  W.  R.  334,  evidence  as  to  profits 
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was  held  to  be  admissible  on  an  appeal  as  to  the  assessment  of  a  refresh- 
ment-room at  a  railway  station.  In  neither  case,  however,  as  was 
pointed  out  by  Valohax  Williams,  t.  J.,  in  Mersey  Docks  Co.  v. 
Birkenhead  Union  (C.  A.),  1900,  1  Q.  B.  143,  69  L.  J.  Q.  B.  260,  81 
L.  T.  798,  48  W.  R.  259,  was  any  opinion  expressed  as  to  the  manner 
in  which  the  evidence  was  to  be  used. 

The  next  case  on  the  admissibility  of  evidence  of  profits  was  Dodds 
V.  South  Shields  Union  (C.  A.),  1895,  2  Q.  B.  133,  64  L.  J.  Q.  B.  508, 
72  L.  T.  645,  43  W.  R.  532,  so  much  discussed  in  the  principal  case. 
There  the  case  stated  by  quarter  sessions,  which  was  before  the  Court, 
was  of  the  briefest  description,  raising  the  question  whether  evidence 
of  the  weekly  takings  was  admissible  on  an  appeal  against  the  assess- 
ment of  a  public  house,  without  stating  whether  the  house  was  '^  tied" 
or  **free,"  or  whether  there  were  or  were  not  other  public  houses  in 
the  neighbourhood  of  similar  character  actually  let  at  rack  rents.  The 
Court  held  that  the  evidence  of  the  weekly  takings  was  inadmissible; 
and  as  it  seems  to  the  writer,  the}*  so  held,  not  upon  the  ground  sug- 
gested in  the  principal  case,  that  an  inquiry  into  profits  would  have 
been  inquisitorial,  although  that  reason  was  thrown  in  by  Lord  Esher, 
M.  R.,  but  on  the  ground  that  the  evidence  was  irrelevant ;  and  it  was 
laid  down  that  evidence  of  profits  was  admissible  only  in  cases,  which 
were  dubbed  exceptional  cases,  where  it  is  impossible  for  an  expert 
witness  to  give  an  opinion  based  on  his  experience  as  to  the  value  of 
property  without  going  into  the  profits.  On  these  points  there  seems 
to  be  no  doubt  that  the  case  is  inconsistent  with  and  is  overruled  by 
the  principal  case.  It  certainly  seems  most  strange  that  a  tribunal 
called  upon  to  find  out  what  a  tenant  would  be  likely  to  give  for  a 
public  house  should  have  been  held  to  be  precluded  from  inquiring  into 
the  very  matter  which  is  notoriously  the  first  matter  that  an  actual 
intending  tenant  would  inquire  into. 

The  next  case  that  came  before  the  Court  was  the  principal  case, 
where  it  was  held  in  the  Divisional  Court  and  in  the  Court  of  Appeal, 
as  well  as  in  the  House  of  Lords,  that  the  evidence  accepted  by  the 
arbitrator  was  admissible. 

After  the  principal  case  had  been  decided  in  the  Court  of  Appeal, 
but  before  the  decision  in  the  House  of  Lords,  the  case  of  Mersey  Docks 
Co.  Y.  Birkenhead  Union  (C.  A.),  1900,  1  Q.  B.  143,  69  L.  J.  Q.  B.  260, 
81  L.  T.  798,  48  W.  R.  259,  came  before  the  Court  of  Appeal.  There 
the  Mersey  Docks  and  Harbour  Board  had  appealed  against  a  rate  on 
certain  lairages  for  the  reception  and  slanghter  of  foreign  cattle  of  which 
they  were  owners  and  occupiers.  And  on  the  appeal  the  Recorder  of 
Liverpool,  before  whom  it  was  heard,  had  entertained  evidence  both  of 
the  profits  made  by  the  Board  in  the  business  and  of  the  structural  value 
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of  the  premises.  It  was  held  that  the  evidence  of  profits  was  admis- 
sible, but  the  Court  expressed  the  opinion  that  the  recorder  would 
have  been  wrong  if  he  had  considered  the  evidence  of  profits  alone 
without  also  taking  into  consideration  the  structural  value.  Nothing, 
however,  appeared  as  to  the  manner  in  which  the  recorder  had  made 
his  calculations,  and  as  a  practical,  matter  it  is  most  diflicult  to  see 
how  the  two  methods  of  arriving  at  the  value,  namely,  calculation 
from  the  profits  and  calculation  from  structural  value,  are  to  be  com- 
bined. In  the  course  of  his  judgment  Collins,  L.  J.,  made  the  fol- 
lowing very  luminous  observations  on  the  relation  between  profits 
and  rent  (1900,  1  Q.  B.  151) :  —  ''  The  profit-earning  capacity  of  the 
hereditament,  if  it  exists,  must  always  be  an  important  factor  in  the 
annual  value,  and  it  is  just  as  much  present  in  a  value  based  on  a 
comparison  of  rents  fetched  in  the  open  market  by  similar  heredita- 
ments, where  the  materials  for  sucli  a  comparison  exist,  as  though  it 
could  be  isolated  and  quantified:  see  the  observations  of  Lord  Watson 
in  Edinburgh  Street  Tramways  v.  Lord  Provost  of  Edinburgh  (1894, 
A.  C.  456,  at  p.  475).  Where  there  is  a  market  rent  for  similar 
hereditaments  there  is  no  need  to  look  for  any  other  standard.  Every 
element  of  beneficial  occupation  is  embraced  in  such  a  rent,  and  there- 
fore it  would  be  a  useless  and  probably  misleading  inquiry  to  examine 
into  the  profits  actually  made  by  the  occupier.  Such  profits  would 
depend  possibly  as  much  on  the  skill  of  the  occupier  as  on  the  special 
facilities  inherent  in  the  hereditament  itself,  and  a  just  appreciation 
of  each  element  would,  therefore,  have  to  be  made  in  order  to  make  the 
proper  deductions  and  so  to  arrive  at  an  estimate  of  the  rateable  value, 
—  a  result  which  has  already  been  much  more  accurately  ascertained 
by  the  market  rent.  Hence  the  rule  that  in  ordinary  cases  where  the 
standard  of  rent  is  applicable  evidence  of  actual  profit  made  cannot  be 
received."  The  principal  case,  however,  of  course  shakes  very  seri- 
ously if  it  does  not  destroy  the  supposed  rule  that  "  where  the  stand- 
ard of  rent  is  applicable  evidence  of  actual  profit  made  cannot  be 
received." 

It  cannot  be  said  that  the  principal  case  itself  is  altogether  satis- 
factory. It  seems  to  suggest  that  on  a  rating  appeal,  evidence  admittedly 
relevant  ought  in  certain  cases  to  be  rejected  on  the  ground  that  it 
involves  an  inquisitorial  and  oppressive  inquiry.  So  far  as  the  writer 
is  aware,  there  is  no  other  case  known  to  the  law  where  relevant 
evidence  is  rejected  on  this  ground,  and  it  is  very  difficult  to  see  how 
such  a  principle  is  to  be  worked  in  practice. 


IJ.  C.  VOL.  XXII.]  SECT.  II.  —  RATEABLE   VALUE.  559 

Vos.  6,  7.  —  Eeg.  v.  WeUa ;  Cartwright  ▼.  Sculooates  Uaion.  —  Notes. 


AMERICAN  NOTES. 

In  most  of  the  American  states,  the  constitution  provides  that  all  taxes 
levied  shall  be  assessed  in  exact  proportion  to  the  value  of  the  property.  In 
some  of  the  states  the  words  are  '*  cash  value."  1  Stimson,  American  Statute 
Law,  s.  334.  The  statutes  rarely  provide  definite  criteria  to  guide  the  assessors 
in  determining  the  value.  Thus,  in  Massachusetts,  tliere  is  merely  the  fol- 
lowing simple  provision  :  *^  The  assessors  of  each  place  shall  at  the  time 
appointed  make  a  fair  cash  vahiation  of  all  the  estate,  real  and  personal,  sub- 
ject to  taxation  therein."  Pub.  Stat.  c.  11,  s.  45.  In  New  York,  real  prop- 
erty is  to  be  assessed  at  **  the  full  value  thereof.*'  General  Laws,  1900, 
p.  1867.  In  California  the  expression  is  "full  cash  value,'*  which  is  defined 
as  "  the  amount  at  which  the  property  would  be  taken  in  payment  of  a  just 
debt  due  from  a  solvent  debtor."  Deering's  Annotated  Codes  and  Statutes, 
VoL  L  8S.  3617,  3627. 

In  some  states  the  Legislature  has  gone  somewhat  more  into  detail.  Thus, 
with  reference  to  the  valuation  of  lands,  the  Michio^an  Compiled  Laws,  1897, 
8.  3847,  provide  that  **  the  supervisor  shall  estimate,  according  to  his  best 
information  and  judgment,  the  true  cash  value  of  every  parcel  of  real  prop- 
erty and  set  the  same  down  opposite  the  name  of  such  person."  And  in  sect. 
3850,  it  is  provided  that  "  the  words  *  cash  value,'  wherever  used  in  this  Act, 
shall  be  held  to  mean  the  usual  selling  price  at  the  place  where  the  property 
to  which  the  terra  is  applied  shall  be  at  the  time  of  assessment,  being  the 
price  which  could  be  obtained  therefor  at  private  sale,  and  not  at  forced  or 
auction  sale.  In  determining  the  value  the  assessor  shall  also  consider  the 
advantages  and  disadvantages  of  location,  quality  of  soil,  quantity  and  value 
of  standing  timber,  water  power  and  privileges,  mines,  minerals,  quarries,  or 
other  valuable  deposits  known  to  be  available  therein  and  their  value." 

See  Wisconsin  Statutes  of  1808,  s.  1052. 

In  this  note  the  valuation  of  land,  only,  and  not  personalty,  is  considered. 

Mr.  Burroughs,  in  his  books  on  Taxation,  pp.  227-228,  summarizes  the 
topics  as  follows  :  **  The  question,  how  is  land  to  be  valued,  or  upon  what 
basis,  has  given  rise  to  much  discussion  in  legislative  bodies.  The  difficulty 
is  generally  to  obtain  a  uniform  valuation  throughout  the  state,  so  that  each 
part  of  the  state  may  bear  its  appropriate  part  of  the  burden.  This  difficulty 
arises  whatever  may  be  the  standard  of  valuation,  and  an  attempt  has  been 
made  to  obviate  it  by  boards  of  equalization.  In  Michigan  and  California, 
the  standard  is  the  cash  value  ;  in  New  York,  it  is  at  *  a  sum  which  the  ma- 
jority of  the  assessors  decide  to  be  the  true  value  thereof,  and  at  which  they 
would  appraise  the  same  in  payment  of  a  just  debt  due  from  a  solvent  debtor  ' ; 
in  Virginia,  at  the  cash  value,  which  is  ascertained  by  fixing  the  value  upon 
the  usual  credits  in  the  neighborhood,  and  rebating  interest  when  interest  is 
not  usually  allowed  on  deferred  payments.  The  expression  in  most  of  the 
states  is  either  *  cash  value,*  *  fair  cash  value,'  *  at  its  true  value  in  money,'  or 
*in  ready  money.'  In  Iowa,  it  is  at  its  true  cash  value,  having  regard  to 
its  quality,  location,  natural  advantages,  general  improvements  in  its  vicinity, 
and  all  other  elements  of  value.     In  Arkansas,  water  privileges  are  specially 
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designated  as  au  element  of  value;  and  in  IHinois,  the  value  of  growing  crops 
is  expressly  excepted  as  an  element  of  value  [citing,  passim,  Clark  v.  Crane, 
5  Michigan,  151 ;  Hurlbutt  v.  Butenop,  27  California,  50;  Van  Rensselaer  v. 
Whitbeck,  7  New  York,  517,  Street's  Digest  of  Tax  Laws,  tit.  Standard  of 
Value  in  all  the  states,  pp.  184-196].  The  substance  of  the  provision  is  the 
same  in  each  state,  the  assessment  being  based  on  the  value  of  the  land, 
looking  to  all  the  circumstances  of  its  surroundings,  or  what  may  be  regai*ded 
as  the  cash  market  value.  .  .  .  The  owner  in  many  of  the  states  is  allowed 
to  make  affidavit  as  to  the  value  of  his  land,  and  in  New  York,  prior  to 
1851,  this  affidavit  was  conclusive  as  to  value,  but  now  a  more  reasonable 
system  prevails,  and  it  is  only  one  of  the  elements  to  be  considei-ed  by  the 
assessors  in  forming  their  opinion  [citing  People  v.  Barker,  48  New  York,  70, 
7G,  77].  They  act  judicially  in  making  an  assessment.  They  proceed  upon 
inquiry,  and  hear  and  determine  from  all  the  information  before  them,  what 
is  the  value  "  [citing  People  v.  Barker,  supra,  and  King  v.  Gtcynn,  14  Florida, 
32  ;  Fairbanks  v.  KiUredge,  24  Vermont,  9  ;  State  v.  KruUschnitt,  4  Nevada, 
178  ;  Inhabitants  of  Newburyport\.  County  Comr's^  12  Metcalf  (Mass.),  211]. 
See  further  Cooley  on  Taxation,  2nd  ed.  409-412  :  1  Desty  on  Taxation,  546 
et  seq. ;  1  Blackwell  on  Tax  Titles,  5th  ed.  ss,  285  et  seq.;  25  Am.  &  £ug. 
Encyl.  of  Law,  1st  ed.  ss.  225-227. 

The  Legislature  cannot  make  the  valuations  of  property  for  the  purposes 
of  taxation.  People  v.  Reinhart,  39  California,  449.  But  in  Illinois,  the  Re- 
venue Law  of  Feb.  19,  1827,  provided  that  lands  **  are  hereby  declared  subject 
to  taxation,  and  for  that  purpose  are  hereby  divided  into  classes',  valued  and 
taxed  as  follows  :  Lands  of  the  first  quality  shall  compose  the  first  class,  shall 
be  valued  at  four  dollars,  and  taxed  at  the  rate  of  two  cents  per  acre;  lands 
of  the  second  quality  shall  compose  the  second  class,  shall  be  valued  at  three 
dollars,  and  taxed  at  the  rate  of  one  and  a  half  cents  per  acre ;  lands  of  the 
third  quality  shall  compose  the  third  class,  shall  be  valued  at  two  dollars,  and 
taxed  at  the  rate  of  one  cent  per  acre.*'  Of  this  statute  Mr.  Blackwell  says: 
"  It  will  be  perceived  that  this  valuation  was  an  arbitrary  one.  Improved 
land  worth  twenty  dollars  an  acre  could  be  valued  no  higher  than  four  dol- 
lars, and  taxed  at  the  rate  of  two  cents  per  acre ;  while  lands  of  a  merely 
nominal  value  were  assessed  at  the  rate  of  one  cent  per  acre.  The  constitu- 
tionality of  this  law  was  maintained  by  the  Supreme  Court  of  Illinois,  upon 
the  ground  of  necessity,  expediency,  and  contemporaneous  construction,  all 
of  which  were  doubtful  and  dangerous  reasons  to  assign  in  favor  of  the 
validity  of  a  legislative  valuation  of  land  for  the  purposes  of  taxation  [cit* 
ing  Rhinehart  v.  Schuyler,  7  Illinois,  473 ;  Bruce  v.  Schuyler^  9  id.  221}  If 
such  a  principle  is  adhered  to,  there  is  an  end  of  equality  and  uniformity  in 
the  operation  of  the  taxing  power  under  our  constitutions,  except  so  far  as 
representative  responsibility  may  secure  them.*'  Tax  Titles,  5th  ed.  Vol.  1, 
s.  286.  A  similar  statute  in  Florida  was  held  constitutional  in  Levy  v.  Smith, 
4  Florida,  154. 

Valuation  is  in  its  nature  a  judicial  act,  and  so  long  as  the  assessors  act 
honestly  and  without  fraud,  a  party  injured  by  their  errors  has  in  general 
only  such  remedy  as  the  statute  may  afford  him.    ''And  in  no  proceeding 
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is  one  to  be  heard  who  complains  of  a  valaation  which,  however  erroneous  it 
may  be,  charges  him  only  with  a  just  proportion  of  the  tax.  If  his  own 
assessment  is  not  out  of  proportion,  as  compared  with  valuations  generally  in 
the  same  roll,  it  is  immaterial  that  some  one  neighbor  is  assessed  too  little  or 
another  too  much."     Cooley  on  Taxation,  2nd  ed.  409-410. 

An  arbitrary  valuation  of  lands  according  to  locality  and  without  actual 
view  is  void.  Hersey  v.  Supervisors^  37  Wisconsin,  75.  See  Woodman  v. 
Auditor-General^  52  Michigan,  28.  And  in  making  valuations  assessors  have 
no  business  to  be  influenced  by  the  petitions  of  land-owners.  Attorney-Gen- 
eral V.  Supervisors,  42  Michigan,  72. 

Where  the  law  requires  property  to  be  assessed  at  its  actual  value,  it  has 
been  said  that  the  amount  it  will  sell  for,  at  a  public  sale  made  under  author- 
ity of  law,  is  a  good  prima  facie  criterion  of  such  value.  State  v.  Randolph, 
25  New  Jersey  Law,  427. 

In  Brovm  v.  Greer^  3  Head  (Tenn.),  695,  697,  Caruthers,  J.,  said : 
"  Value  can  only  be  determined  by  the  ordinary  selling  and  buying  prices,  for 
cash,  at  the  time."  A  criterion  which,  according  to  Judge  Cooley,  is  very 
seldom  applied.  Taxation,  5th  ed.  409,  n.  1.  Yet  in  State  v.  Abbott,  42 
New  Jersey  Law,  111,  we  find  the  same  idea  :  "  The  duty  of  the  assessor," 
say  the  Court,  '*  as  prescribed  by  the  statute  and  embodied  in  his  official  oath, 
was  to  value  the  lands  in  question  at  their  full  and  fair  value,  at  such  price  as 
in  his  judgment  that  property  .  .  .  would  sell  for  at  a  fair  and  bond  fide  sale, 
by  private  contract,  on  the  day  prescribed  by  law  for  commencing  the  assess, 
ment."  And  in  other  states  the  same  idea  has  found  expression  in  the 
statutes.  See,  for  example,  the  Michigan  statute,  above  quoted.  Under  the 
Wisconsin  statute,  which  is  substantially  like  that  of  Michigan,  it  is  held  that 
an  assessment  at  the  price  the  land  would  bring  at  a  forced  sale  is  void,  being 
less  than  the  market  value.  Goffy.  Supervisors,  43  Wisconsin,  55.  So  is  an 
assessment  at  a  price  at  which  the  whole  property  of  the  city,  if  thrown  on 
the  market  on  the  day  of  the  assessment,  would  bring  in  cash.  This  is  not 
the  price  which  could  ordinarily  be  obtained  at  a  private  sale,  and  is  not  the 
rule  of  the  statute.  SaUcheider  v.  Fort  Howard,  45  Wisconsin,  519.  But 
valuation  at  **  what  it  would  have  sold  for  right  off,  then  and  there,  —  a  quick 
sale,"  is  a  substantial  compliance  with  the  statute.  Webster-Glover  Lumber  §• 
Mfg.  Co.  V.  St.  Croix  County,  63  Wisconsin,  647. 

It  has  been  said  that  the  income  of  land  is  no  criterion  for  an  assessor  in 
making  a  valuation  for  the  purposes  of  taxation.  State  v.  Randolph,  25  New 
Jersey  Law,  427;  State  v.  Cook,  60  id.  70.  The  controversy  in  the  latter  case 
was  over  the  value  of  a  mine,  and  the  Court  said :  "  The  doctrine  that  income 
is  a  criterion  for  valuation  for  taxation  is  peculiarly  inappropriate  to  the  taxa- 
tion of  mining  property,  in  relation  to  which  each  year's  income  represents  to 
that  extent  a  diminution  in  the  actual  intrinsic  value  of  tbg  property."  The 
Court  admits,  however,  that  the  yearly  rental  of  premises  may  be  taken  into 
consideration  as  an  element  for  the  ascertainment  of  true  value,  where  the 
property  is  so  situated  that  the  yearly  rental  reflects  upon  true  value.  Citing 
Keeler  v.  Tindall,  36  New  Jersey  Law,  97.  And  in  Atlantic  §•  St.  Lawrence 
R,  Co.  V.  State,  60  New  Hampshire,  133,  it  was  held  that  the  rent  which  a 
yoL.  xxn.  —  36 
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lessee  promised  to  pay  was  evidence  of  the  market  yalue  of  the  property  at  the 
date  of  the  lease. 

A  valuation  of  property  by  the  appraisers  at  such  sums  as  they  <*  would 
appraise  the  same  in  payment  of  a  just  debt  due  from  a  solvent  debtor  '*  is 
equivalent  to  a  valuation  **'at  its  true  value  in  money/'  Brock  v.  Bruce,  58 
Vermont,  261. 

In  determining  the  value  of  land,  its  proximity  to  water-power  may  be 
considered.  State  v.  FlaveU,  24  New  Jersey  Law,  370.  So  also  its  adjacency 
to  tide-water.  State  v.  Carragan,  37  New  Jersey  Law,  264 ;  State  v.  Yard^ 
43  id.  632.  Any  additional  value  which  may  be  impressed  upon  lands  by 
reason  of  this  adjacency  to  tide-water  should  be  assessed  not  on  the  fringe  as 
a  separate  and  distinct  property,  but  on  the  entire  lot  of  the  assessable  owner 
fronting  on  high  water  mark.     State  v.  Carragan,  supra. 

In  Stein  v.  Mayor,  17  Alabama,  234,  it  was  held  that  the  privilege  of  sup- 
plying a  city  with  water  for  twenty  years  should  be  considered  in  valuing  the 
land  of  the  water  company.    The  Court  said:  ''It  is  again  contended,  that  if 
the  water-works  can  be  taxed,  that  the  property  used  in  their  construction, 
together  with  the  lot  of  land  on  which  the  reservoir  is  situated,  alone  should 
be  valued,  and  the  tax  should  be  assessed  on  that  value,  irrespective  of  the 
value  arising  from  the  right  or  privilege  to  charge  for  the  use  of  the  water. 
To  this  argument  we  cannot  assent.     The  value  of  property  must  be  esti- 
mated by  the  advantages  or  profits  that  are  or  may  be  derived  from  it ;  and  if 
one  own  tangible  property  with  which  is  connected  an  intangible  right  or 
privilege,  in  forming  a  just  estimate  of  the  value,  we  must  consider  the  tangi- 
lile  property  in  connection  with  the  intangible  right  or  privilege.    By  any 
other  rule  than  this,  we  would  often  estimate  property  of  great  value  as  worth 
but  very  little.    For  instance,  if  a  charter  is  granted  to  erect  a  railroad,  and 
the  company  go  on  to  complete  the  work,  and  it  yields  large  profits,  in  forming 
an  idea  of  value,  if  we  separate  all  the  component  parts  of  value  and  estimate 
each  separately,  we  should  fall  far  short  of  the  intrinsic  worth.    The  right  to 
charge  toll,  disconnected  from  the  road,  would  be  worth  nothing ;  and  the 
land  over  which  the  road  may  run  and  the  materials  employed  in  its  construc- 
tion are  of  but  little  value  when  disconnected  from  each  other.     But  when  we 
consider  all  the  component  parts  of  value  in  connection  with  each  other,  and 
thus  connected  yielding  profits,  we  then  can  fix  a  just  estimate  of  value.     In 
the  case  before  us,  if  we  were  to  estimate  the  lot  of  land  and  iron  pipes  alone, 
the  record  shows  us  that  their  value  is  only  ^8000,  but  the  laud  and  pipes 
and  the  privilege  of  charging  all  who  may  use  the  water,  valued  in  connection 
with  each  other,  are  worth  f75,000.     If  we,  therefore,  should  estimate  ths 
property  as  worth  only  |8000,  we  should  fall  far  short  of  its  intrinsic  worth. 
Nor  can  we  perceive  any  reasonable  objection  to  this  mode  of  estimating  the 
value.     It  is  true  that  the  right  to  supply  the  city  with  water,  disconnected 
from  those  works  necessary  to  render  it  profitable,  would  be  a  barren  right, 
and  probably  of  no  value;  for  instance,  had  the  works  never  been  completed, 
the  mere  privilege  of  supplying  the  city  with  water  could  have  yielded  nothing. 
But  still  it  would  have  been  a  right,  and  when  that  right  is  connected  with 
corporeal  objects  of  property  and  becomes  valuable,  the  whole  should  be  esti- 
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mated  in  the  connection  in  which  they  stand  in  order  to  arrive  at  a  proper 
estimate  of  their  value. 

In  Union  Invextnw.nt  Co,  v.  Harrison  County,  67  Mississippi,  614,  it  was 
held  that  the  intrinsic  value  of  lands,  for  purposes  of  taxation,  is  to  be  deter- 
mined by  taking  into  account  all  circumstances  that  may  tend  to  give  a  pre- 
sent value  to  it,  such  as  its  improvement,  its  proximity  to  navigation  or 
transportation,  or  to  any  city,  town,  or  village ;  also  what  the  owner  would  be 
willing  or  expect  to  get  for  it,  if  disposed  to  sell,  but  not  what  it  would  bring 
at  a  forced  sale.  And  if  the  probability  of  the  completion  of  a  certain  railroad 
has  increased  the  value  of  lots  in  the  town  so  as  to  make  the  ownera  willing  to 
accept  or  expect  to  get  for  them  not  less  than  a  certain  sum,  their  assessment 
at  that  figure  by  the  supervisors  should  not  be  reduced  by  the  board  of 
supervisors. 

Land  is  to  lie  valued  in  the  actual  condition  in  which  the  owner  holds  it. 
If  it  is  divided  into  lots,  each  lot  is  of  course  assessable  at  its  full  value  in  the 
market.  <^  But  if  held  by  the  owner  as  a  farm  or  as  an  entire  tract,  the  ques- 
tion is  not  what  would  this  or  that  part  of  it  sell  for,  if  separated  from  the 
rest,  but  what  would  the  property  as  it  is  —  as  the  owner  actually  holds  it  — 
sell  for,  at  a  fair  private  sale?  "     State  v.  Abbotty  42  New  Jersey  Law,  111,  115. 

In  Plngree  v.  Countij  Commissioners,  102  Massachusetts,  76,  it  was  held 
that  a  reservoir  dam  and  land  which  it  covers  with  water  are  liable  to  be 
taxed,  although,  independently  of  their  use  as  a  reservoir  in  connection  with 
mills,  and  while  the  land  is  so  flowed,  they  are  only  of  nominal  value.  On 
p.  80,  the  Court  says :  **  The  valuation  should  be  made,  not  subject  to  the  use 
to  which  they  [the  land  and  the  dam]  are,  for  the  time,  appropriated ;  nor 
independently  of  that  use,  in  any  sense  which  excludes  it  from  consideration 
as  a  means  by  which  their  value  is  made  available  ;  but  in  the  same  manner 
as  the  mills  and  water-wheel  are  to  be  valued.  ...  No  part  of  the  value  of 
the  water-power,  as  such,  is  to  be  included  in  the  valuation  of  either;  but  the 
capacity  of  the  property  for  valuable  use  is  not  to  be  excluded  from  considera- 
tion for  the  reason  that  it  is  so  limited  in  the  purpose  or  mode  of  its  use  as  to 
be  of  only  nominal  value  independently  of  its  use  in  a  particular  mode  or  for 
a  particular  purpose." 

While  the  valuations  of  property  in  previous  years  for  the  purpose  of 
assessing  taxes  are  not  evidence  of  its  value  in  subsequent  years,  an  assess- 
ment will  not  be  quashed  because  such  valuations  were  considered  by  the 
assessors.   '  Lowell  v.  County  Commissioners,  152  Massachusetts,  872. 

See  further,  on  the  general  question,  Huntington  v.  Central  Pacific  R.  Co., 
2  Sawyer  (U.  S.  Circ.  Ct.),  503;  People  v.  Lots  in  Ashley,  122  niinois,  297; 
Illinois  Sf  St.  Louis  Railroad  Sf  Coal  Co.  v.  Stookey,  id.  358 :  Miller  v.  Hurford, 
13  Nebraska,  13;  Cochecho  Mfg.  Co.  v.  Strafford,  51  New  Hampshire,  455; 
Winnipiseogee  Mfg.  Co.  v.  Gilford,  64  id.  337;  Central  R.  Co.  v.  State  Board, 
49  New  Jersey  Law,  1;  State  v.  Van.^ycHe,  id.  366;  People  v.  Barker,  48 
New  York,  70 ;  People  v.  Commimoners  of  Taxes,  104  id.  240. 
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Xa  &  — BUKTOX-OX-TRENT  CORPORATION  v,  BURTON- 
OX-TREXT  UNION. 

BrETOX-OX-TREXT  CORPORATION  v.  EGGINTON 
(OVERSEERS). 

(c.  A.  1889.) 

Xa?>  — LOXDOX  COUXTY  COUNCIL  v.  ERITH 
vCHURCHWARDENS,  &c.   OF). 

(H.  L.  1893.) 

RULE. 

In  tl-e  case  of  property  occupied  for  non-commercial 
rorx5<?:5s.  tie  measure  of  the  rateable  value  is  not  the 
\  r.  ?.:  :>-a:  «n  be  made  out  of  it,  but  the  rent  a  hypo- 
:  *  .:.c.C  :cr:A:::  would  give  for  the  benefit  derived  from  it. 
A~  i  .:  :V^^  owner  of  the  property  is  the  only  or  best  possi- 
:\:  :c:a:::*  :^.e  measure  of  the  rateable  value  is  the  rent 
>:  w.cli  g:vt>  for  it  if  he  were  not  the  owner. 

li.Llf  f  Tmnt  Corporation  y.  Bnrton-on-Trent  Union. 
Bsutttt-oftTrent  Corporation  y.  Egginton  Overseers. 

*^   ^  ^  :\  ;r-ili  »*v  c-  59  L-  J.  M.  C.  1 ;  62  L.  T.  412 ;  38  W.  R.  181 ;  54  J.  P.  453). 

^  ,-•     ;' X /■sT'ty  — /kxVtiWe   Value — Sewage  Farm  —  Beneficial  Occupation  — 
l\>ssihle   Tenant  —  Occupation  by  Owner. 

r^/  A'^tx'^Aiiti^  under  powers  given  them  by  statute,  purchased,  for  the 

-V.    N>*.»  .^i\i':^:vv^i»'^  of  the  sewage  of  Burton -upon-Trent,  land  for  a  sewage 

»  .IK  V  I  A*-v*  Und  v^n  which  they  erected  a  pumping-station,  with  all  neces- 

N.C ^  -i-  ;*   >'*  A*'^^  mAchiuery  to  pump  the  sewage  on  to  the  farm.    On  appeals 

x;  Awv^scutuMjtj^  ou  the  sewage  farm  and  pumping  station,  cases  were 

\j   *.yi  \fc*'\*h  i^  wus  found  that  it  was  impossible  to  work  the  farm  except 

^    ^  \.>c.  >ak^  lo!*o:  «»  it  remained  a  sewage  farm,  and  that  if  the  appellauts 

i.x  \nI  -.v  \':  i<  AS  a  s^'wage  farm  they  would  be  unable  to  find  any  one  to 

\v-     \  <^^'i^  '^^•^  *  nominal  rent  and  that  the  pumping  station,  while  used  as 

^»^^  x'i  i  'o  :^'v>A^  system,  was  incapable  of  yielding  a  profit,  but  that  if  the 

^'«i  i^^-'.i*^i»  AJ^vl  puniping-station  belonged  to  a  private  owner  the  appellants 

o  '  i^^  ''"v^'"  At  a  >varly  rent  sufficiently  high  to  support  the  rate:  — 

*v\\  i>4'-i:  the  judgment  of  the  Queen's  Bench  Division),  on  the 
y  i    \  vi  .V,  V-  V.  v^'Vh>/  Board  for  London  (17  Q.  B.  D.  738),  that  in  mak- 
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ing  the  assessment  the  appellants  ought  to  be  considered  as  possible  tenants* 
and  that  therefore  the  assessment  was  right. 


These  were  two  cases  stated  on  appeals  to  the  Quarter  Sessions 
for  the  county  of  Stafford. 

The  following  case  was  stated  in  the  first  of  the  appeals :  — 

1.  The  appeal  is  against  a  poor-rate  for  the  township  of  Stret- 
ton,  in  which  the  appellants'  land  and  sewage  pumping-station 
were  rated  at  £1050  gross  estimated  rental  and  £840  rateable 
value. 

2.  The  land  and  sewage  pumping-station,  the  subject  of  this 
appeal,  form  part  of  the  lands  and  works  acquired  and  erected  by 
the  appellants  for  the  disposal  of  sewage  under  the  powers  and 
provisions  of  the  Burton>upon-Trent  Corporation  Act,  1880,  43  & 
44  Vict  a  cxxxix.  (local). 

*  3.  For  the  purpose  of  dealing  with  and  disposing  of  [*  198] 
the  sewage  of  Burton-upon-Trent  it  is  necessary  to  have 
a  pumping-station  with  all  necessary  engines  and  machinery  to 
pump  the  sewage  on  to  a  farm  at  some  distance  from  the  town. 
The  farm  is  situate  in  the  parish  of  Egginton  in  the  county  of 
Derby. 

4.  The  system  adopted  is  as  follows:  —  The  sewage  is  con- 
ducted by  gravitation  down  a  falling  main  from  the  town  of 
Burton-upon-Trent  to  the  pumping-station.  When  it  arrives  there 
it  is  passed  through  screening  chambers  for  the  purpose  of  elimi- 
nating corks,  rags,  ashes,  &c. ,  and  thence  into  reservoirs  under  the 
boiler  house  and  outside  each  engine-house  and  from  those  reser- 
voirs it  is  pumped  up  through  a  rising  main  on  to  the  sewage  farm. 

5.  All  the  machinery,  buildings,  and  works  at  the  pumping- 
station  were  specially  designed  and  made  for  the  work  which  they 
have  to  do,  and  cannot  be  used  beneficially  for  any  other  purpose, 
and  it  has  been  necessary  to  erect  an  embankment  all  round  the 
land  on  which  the  buildings  stand  so  as  to  guard  against  floods 
and  to  make  higher  foundations  in  the  engine-house  to  keep  the 
machinery  above  flood  level.  The  whole  of  the  falling  main  and 
a  length  of  about  840  yards  of  the  rising  main  is  in  the  parish  of 
Stretton. 

6.  The  mains,  land,  and  pumping-station  were  and  are  suitable 
and  necessary  to  enable  the  appellants  to  dispose  of  the  sewage  on 
their  sewage  farm  and  all  the  works  have  been  constructed  and 
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carried  out  eflBciently  and  economically  for  the  object  in  view, 
but  they  would  be  of  no  substantial  value  to  any  one  except  to  the 
appellants  and  for  the  above  object 

7.  It  is  impossible  to  work  the  sewage  farm  except  at  a  loss, 
and  the  land  and  pumping-station  while  used  as  part  of  the  sew- 
age system  are  incapable  of  yielding  a  profit  or  advantage,  except 
that  they  enable  the  appellants  to  convey  the  sewage  on  to  the 
farm,  but  the  appellants  would  not  be  able  to  carry  out  their 
statutory  duties  as  to  the  disposal  of  sewage  at  any  other  place  at 
a  smaller  expense.  If  the  land  and  pumping-station  in  question 
belonged  to  a  private  owner  he  would  let,  and  the  appellants 
would  hire  them  at  a  yearly  rent  sufficiently  high  to  support  the 
present  rate. 

8.    It  is  agreed  and  found  as  a  fact  that  except  to  be 

[*  199]  used  for  *  the  purposes  of  the  Burton-upon-Trent  sewage 

system  the  value  of  the  land  and  premises  in  the  parish  of 

Stretton  would  not  be  more  than  £100  gross  estimated  rental  and 

£75  rateable  value. 

9.  The  appellants  contend  that  the  pumping-station  and  prem- 
ises being  only  capable  of  beneficial  occupation  if  used  for  other 
than  sewage  purposes,  should  be  rated  at  the  value  for  which  the 
same  would  let  to  a  hypothetical  tenant  from  year  to  year  suppos- 
ing they  were  not  used  as  part  of  the  sewage  system,  but  were 
entirely  disconnected  therefrom  and  applied  to  such  useful  pur- 
piwes  as  they  might  be  made  available  for,  and  that  the  rateable 
value  should  be  reduced  accordingly. 

10.  The  respondents  contend  that  it  is  not  necessary  to  rate- 
ability  that  the  premises  as  actually  occupied  and  utilised  should 
yield  or  be  capable  of  yielding  a  commercial  profit;  it  is  suffi- 
(\ient  if  they  could  be  let  and  would  command  a  rent  from  any 
possible  hypothetical  yearly  tenant,  and  that  the  appellant  cor- 
]H)ration  ought  to  be  taken  into  account  as  one  of  the  possible 
liy])()thetical  yearly  tenants,  and  that  the  present  rate  is  right 

The  following  was  the  case  stated  in  the  second  of  the  appeals : — 

1.  The  appeal  is  against  a  poor-rate  for  the  parish  of  Egginton 
in  which  the  appellants'  sewage  farm  was  rated  at  £2000  gross 
oHtimatod  rental  and  £1800  rateable  value. 

2.  The  sewage  farm  in  the  parish  of  Egginton  consists  of  about 
;U0  ftCToa  of  land;  it  has  been  acquired  and  is  laid  out  and  worked 
bv  the  appellants  under  the  provisions  of  the  Burton-upon-Trent 
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Corporation  Act,  1880,  and  the  sewage  is  delivered  on  to  the 
farm  through  a  rising  main,  4370  yards  whereof  is  in  the  parish 
of  Egginton  from  a  pumping-station  of  the  appellants  situate  in 
the  parish  of  Stretton. 

3.  After  the  sewage  has  passed  through  the  land  the  effluent 
passes  away  through  a  falling  main  into  the  Siver  Trent 

4.  Large  sums  of  money  were  necessarily  spent  by  the  appel- 
lants in  levelling  the  surface  of  the  farm  and  trenching  the  land, 
in  clearing  away  fences,  making  roads,  straightening  water- 
courses, and  in  doing  what  was  necessary  to  enable  the  sewage  to 
be  put  upon  the  land,  and  an  elaborate  system  of  subsoil  drain- 
age was  adopted.     This  system  of  drainage  is  necessarily 

•on  a  much  larger  scale  than  would  be  necessary  on  an  [*200] 
ordinary  farm.  The  sewage  itself  contains  about  three 
times  as  much  matter  in  suspension  as  ordinary  sewage,  and  so 
causes  increased  expense  on  the  farm  in  preventing  the  carrieits 
and  gutters  from  becoming  choked,  and  it  is  also  of  low  manurial 
value. 

6.  The  rising  main  traverses  the  farm  to  its  highest  point,  and 
by  means  of  branches,  pipes,  and  carriers  can  be  delivered  on  to 
any  plot  on  the  farm. 

6.  It  is  impossible  to  work  the  sewage  farm  except  at  a  loss  as 
long  as  it  remains  a  sewage  farm,  and  if  the  appellants  desired 
to  let  it  as  a  sewage  farm  they  would  be  unable  to  find  anyone  to 
take  it,  even  at  a  nominal  rent,  but  if  disconnected  from  the  sew- 
age system  of  which  it  forms  a  part  it  might  be  let  to  a  tenant  for 
ordinary  agricultural  purposes  at  the  same  rent  per  acre  as  similar 
land  in  the  neighbourhood,  which  would  represent  £400  gross 
estimated  rental  and  £310  rateable  value.  The  appellants  are 
content  that  it  should  be  assessed  and  rated  at  those  amounts. 

7.  The  sewage  farm  has  been  and  is  laid  out  and  worked 
suitably  and  economically  by  the  appellants  for  the  disposal  of 
the  sewage,  and  they  would  not  be  able  to  carry  out  their  statu- 
tory duties  at  any  smaller  expense  or  more  conveniently  else- 
where. If  the  sewage  farm  with  its  present  appliances  belonged 
to  a  private  owner  he  would  let  and  the  appellants  would  hire  it, 
as  a  sewage  farm,  at  a  yearly  rent  sufficiently  high  to  support  the 
present  rate. 

8.  The  appellants  contend  that  the  sewage  farm,  being  incapa- 
ble of  beneficial  occupation  in  its  present  condition,  is  not  rate- 
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able,  or  that  if  rateable  it  should  be  rated  at  the  value  for  which 
the  same  would  let  to  a  hypothetical  tenant  from  year  to  year, 
supposing  it  were  not  used  as  part  of  the  sewage  system,  but  were 
entirely  disconnected  therefrom  and  used  for  ordinary  agricultural 
purposes,  and  that  the  rate  should  be  reduced  accordingly. 

9.  The  respondents  contend  that  it  is  not  necessary  to  rate- 
ability  that  the  premises  as  actually  occupied  and  utilised  should 
yield  or  be  capable  of  yielding  a  commercial  profit,  it  is  sufficient 
if  they  could  be  let  and  would  command  a  rent  from  any 
[*  201]  possible  *  hypothetical  yearly  tenant,  and  that  the  appel- 
lant corporation  ought  to  be  taken  into  account  as  one  of 
the  possible  hypothetical  yearly  tenants,  and  that  the  present  rate 
is  right 

1889.  June  24.  Bosanquet,  Q.  C.  (J.  H.  Etherington  Smith, 
with  him),  for  the  appellants.  —  The  farm,  while  part  of  the  sew- 
age system,  is  incapable  of  beneficial  occupation.  If  disconnected 
it  could  be  let  as  an  ordinary  farm ;  and  the  appellants  are  con- 
tent that  it  should  be  rated  at  its  agricultural  value.  The  appel- 
lants have  no  beneficial  occupation,  and  are  not  rateable.  Bex  v. 
Sculcoates,  12  East,  40.  Although  the  pumping-station  might,  if 
taken  separately,  be  rateable  at  what  it  would  let  for  to  a  tenant 
from  year  to  year,  the  land  occupied  by  the  sewers  or  carriers  is 
not  rateable.  Metropolitan  Board  of  Works  v.  West  Ham,  L  R 
6  Q.  B.  193 ;  Beg.  v.  Metropolitan  Board  of  Works,  L  R  4  Q. 
B.  15. 

The  respondents  rely  on  Beg,  v.  School  Board  for  London,  17 
Q.  B.  D.  738.  In  that  case  it  was  held  that  the  school  board 
itself  ought  to  be  considered  as  a  possible  tenant  in  assessing  their 
schools  to  the  poor-rate,  although  they  made  no  commercial  profit 
as  tenants,  and  that  the  gross  and  rateable  values  should  be  calcu- 
lated by  the  rent  which  the  board  might  reasonably  be  expected 
to  pay  for  the  premises  for  use  as  schools.  But  the  distinction  is 
that  schooling  is  an  ordinary  business  carried  on  for  profit  The 
premises  were  in  no  sense  *  struck  with  sterility. "  That  case 
is  explained  and  distinguished  in  Owens  College  v.  Overseers  of 
Chorlton-upon-Medlock,  18  Q.  B.  D.  403;  but  neither  case  affects 
the  principle  that  is  applicable  to  land  used  at  a  loss  for  a  sewage 
farm. 

Meadows  White,  Q.  C.  OFuUarton,  with  him),  for  the  respon- 
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(Jents.  —  The  corporation  must  provide  for  the  disposal  of  sewage. 
They  choose  to  buy  land  and  prepare  it  for  the  purpose.  There 
is  no  restriction  on  them,  as  in  Owens  College  v.  Overseers  of 
Chorlton-upon-MedlocL  The  land  is  not  struck  with  sterility. 
There  is  produce,  but  the  cost  of  labour  at  the  sewers  overbalances 
the  value  of  the  produce.  There  may  be  no  commercial  profit, 
but  there  is  a  beneficial  occupation,  because  the  corpora- 
tion are  *  enabled  by  means  of  the  land  to  discharge  their  [*  202] 
duty  the  better,  and  therefore  the  occupation  is  a  benefit 
to  them.  The  only  case  at  all  in  favour  of  the  appellants  is 
Metropolitan  Board  of  Works  v.  West  Ham;  that  was  cited  in 
Heg,  v.  School  Board  for  London,  yet  the  Court  held  that  the 
school  board  was  to  be  regarded  as  a  possible  tenant  who  would 
take  the  premises  from  year  to  year.  In  Owens  College  v.  Over- 
seers of  Chorlton-upon-Medlock  it  appeared  by  necessary  implica- 
tion from  the  Acts  regulating  the  college  that  the  trustees  could 
not  become  tenants,  and  therefore  they  were  held  to  be  excluded 
from  the  class  of  hypothetical  tenants,  but  the  corporation  of 
Burton  being  possible  tenants  and  allowed  to  rent  land  are  not  to 
be  excluded.  By  the  Burton -upon-Trent  Cotporation  Act,  1880, 
the  corporation  may  make  agreements  with  any  person  with  re- 
spect to  any  matter  within  the  Act  in  relation  to  sewage.  They 
have  also  similar  powers  under  the  Public  Health  Act,  1875  (38 
&  39  Vict.  c.  55). 

Bosanquet,  Q.  C.  (who  was  only  called  on  to  reply  as  to  the 
rating  of  the  pumping-station),  for  the  appellants.  —  If  detached 
from  the  sewage  system  the  pumping-station  could  be  let  at  £100 
a  year,  and  the  rateable  value  would  be  £75,  on  which  the  appel- 
lants would  be  content  to  be  assessed,  but  until  it  is  cut  ofif  it 
is  part  of  a  system  by  which  the  corporation  perform  an  onerous 
duty  at  a  loss. 

The  distinction  is  drawn  by  all  the  Judges  in  Metropolitan 
Board  of  Works  v.  West  Ham.  Further,  the  land  has  been 
bought  by  the  appellants  under  their  Act,  and  even  assuming  that 
they  could  have  put  in  force  other  powers  under  the  Public  Health 
Act,  1875,  they  are  owners  and  cannot  become  tenants. 

Lord  Coleridge,  Ch.  J.  —  These  cases  have  been  properly  argued 
together,  because  they  really  form  two  portions  of  one  and  the 
same  subject-matter  of  argument,  although  somewhat  different 
principles  apply  to  the  two  cases. 
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The  corporation  of  Burton  are  bound  by  Act  of  Parliament  to 
dispose  of  the  sewage  of  Burton,  and  they  have  powers  under  the 
Act,  if  they  think  lit,  to  dispose  of  it  through  the  instru- 
[*203]  mentality  *of  a  sewage  farm.  They  have  chosen  that 
instrumentality  and  have  disposed  and  are  disposing  of 
the  sewage  by  means  of  this  sewage  farm.  The  sewage  farm  is 
physically  divisible,  as  these  cases  are  divisible,  into  two  sub- 
jects; there  is  the  pumping-engine  and  station  and  works  con- 
nected therewith,  which  lift  the  sewage  to  a  level  so  that  it  will 
run  to  the  sewage  farm,  and  the  farm  on  which  that  sewage  is 
expended,  purified,  and  dealt  with  as  it  is  proper  to  deal  with  it 
Those  two  things  not  only  may  be  but  are  divided  by  a  consider- 
able distance,  apparently  about  two  miles. 

I  will  take  the  last  case  first,  because  it  seems  to  me  that  the 
considerations  applying  to  it  are  few  and  simple,  and  that  so  far 
as  we  are  concerned  our  judgment  may  proceed  upon  a  very  short 
and  distinct  ground.  The  argument  on  the  part  of  the  corporation 
is  that  the  pumping-station  ought  not  to  be  treated  as  severed 
from  the  sewage  farm,  and  that,  the  whole  being  part  of  one  sys- 
tem, and  the  whole  system  being  a  loss  to  the  corporation,  no 
part  of  that  system  can  be  rateable.  I  do  not  agree,  because,  you 
are  not  to  look  at  the  mode  in  which  as  a  matter  of  fact  at  a 
particular  moment  the  whole  system  is  oc<5upied  by  the  corpora- 
tion, but  to  see  if,  by  splitting  up  the  subject-matter  into  more 
than  one  holding  or  tenement,  there  remains  a  possibility  of  fulfill- 
ing the  conditions  of  the  Parochial  Assessment  Act  as  to  one  or 
more  portions  of  the  whole  system,  and  finding  a  tenant  from  year 
to  year,  subject  to  the  conditions  of  the  Parochial  Assessment 
Act,  to  give  something  for  it,  and  if  you  can  find  a  tenant  who 
will  give  something  for  it  as  a  tenant  from  year  to  year,  then 
what  he  would  give  is  the  measure  of  the  rateability  of  that  por- 
tion of  the  system.  It  is  not  the  less  so  because  the  corporation 
of  Burton  choose  for  their  own  convenience  to  occupy  the  whole 
together  —  both  that  part  which  I  will  assume  for  the  purpose  of 
tliis  argument  they  could  not  let  to  any  possible  tenant  from  year 
to  year,  and  what  they  could  let  to  a  possible  tenant  from  year  to 
year.  The  subjects  are  divisible;  the  conditions  are  dififerent; 
and  it  may  well  be,  and  in  my  judgment  is,  that  in  respect  of 
one  they  are  rateable  and  in  respect  of  the  other  they  are  not 
Then   how  are   they  rateable?     It  seems   to  me  that  that  has 
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been  decided  by  authority  which  *  it  is  not  for  us  to  over-  [*  204] 
rule.  If  the  case  of  the  Metropolitan  Board  of  Works 
V.  West  Ham,  L.  R  6  Q.  B.  193,  has  been  in  the  opinion  of  the 
Court  of  Appeal  wrongly  decided,  the  Court  of  Appeal  must  over- 
rule it  We,  however,  must  treat  it  as  an  authority  directly  in 
point 

For  my  own  part  I  think  the  case  very  properly  decided,'  and  if 
the  matter  were  res  Integra  I  should  hold  the  same  as  the  Court 
of  Queen's  Bench  held  in  that  case.  It  seems  to  me  that  there 
really  is  no  difference  between  the  portion  of  the  drainage  works 
which  was  held  rateable  in  that  case  and  the  portion  of  the  corpo- 
ration of  Burton's  works  which  we  hold  rateable  in  this  case. 
But  then,  as  I  said  before,  upon  what  is  it  rateable  ?  The  Queen's 
Bench  said  in  that  case  it  was  rateable  upon  such  a  sum  as  a 
tenant  from  year  to  year  would  give  if  he  took  that  part  of  the 
entire  system  by  itself,  and  applied  it  to  such  useful  purposes  as 
it  might  be  fit  for. 

That  being  the  principle,  here  the  figures  are  found  for  us.  It 
is  found  that  if  the  corporation  severed  it  and  the  pumping-station 
were  in  the  market,  a  tenant  from  year  to  year  could  be  found  to 
make  use  of  the  station  and  the  engine  and  so  forth,  not  of  course 
for  the  purposes  for  which  it  is  now  used,  which  makes  it  in  a 
certain  sense  very  much  more  valuable,  but  it  would  have  some 
value,  and  that  value  is  found  to  be  £75  a  year.  Upon  that  part 
of  the  case  we  think  that  the  appellants  must  partially  succeed ; 
that  is,  the  appellants  must  be  rated,  but  must  be  rated  to  the 
extent  that  the  arbitrator  has  found  to  be  the  value,  upon  the 
principle  of  the  Metropolitan  Board  of  Works  v.   West  Ham. 

That  brings  me  to  the  second  part  of  the  case,  which  is  really 
the  first  that  was  argued,  but  which  I  have  taken  last,  because  it 
is  rather  more  difficult  The  facts,  as  I  understand,  found  in  the 
case  are  these.  Here  is  a  sewage  farm  of  considerable  extent, 
occupied  by  the  corporation  of  Burton-upon-Trent  for^the  purposes 
of  getting  rid  of  the  sewage,  and  it  is  found  that  this  land  which 
they  have  purchased  under  the  powers  of  their  Act,  and  which 
they  use  for  a  particular  purpose,  is,  in  their  hands,  not  only 
profitless,  but  not  even  beneficial,  because  in  order  to 
*  get  the  proceeds  they  must  expend  a  much  larger  sum  [*  205] 
than  what  they  get  back.  Therefore  they  occupy  at  a 
loss.     There  is  neither  profit  nor  benefit  to  them.     I  quite  admit 
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the  distinction  engraven  in  the  law  now  for  a  long  time  between 
profitable  occupation  and  beneficial  occupation ;  I  accept  it,  under- 
stand it,  and  desire  to  act  upon  it  Here  it  seems  to  me  the  case 
is  like  that  of  an  ordinary  farm,  which,  from  the  circumstances 
of  the  occupation,  has  ceased  to  be  a  farm  which  any  tenant  from 
year  to  year  would  taka  As  long  as  that  is  so  there  is  nothing 
to  rate,  because  either  there  is  no  occupation  in  point  of  fact,  or 
the  farm  can  only  be  cultivated  at  a  nominal  rent,  or  at  some 
rent  which  leaves  no  profit  and  no  benefit  to  the  person  who  is 
occupying  it  Under  those  circumstances  there  is  no  subject- 
matter  of  rateability,  because  there  is  no  occupati-^n  which  is 
beneficial  to  anybody. 

In  the  case  to  which  I  have  had  more  than  once  occasion  to 
refer,  that  of  the  North  Devon  Eailway,  when  it  was  just  strug- 
gling into  existence,  the  expenses  of  the  railway  were  a  great  deal 
more  than  the  profits,  and  nobody  would  have  been  found  to  take 
—  not  merely  the  portion  which  was  in  the  particular  parish  in 
which  the  dispute  arose,  but  —  the  railway  in  its  integrity,  as 
a  tenant  from  year  to  year,  because  in  order  to  get  the  small 
amount  which  he  could  have  got  by  the  occupation  of  the  rail- 
way, he  would  have  had  to  spend  a  great  deal  more  than  he  got 
back.  Therefore,  so  long  as  that  state  of  things  continued,  there 
was  nothing  to  rate.  That  state  of  things  passed  away,  and  the 
railway  is  rateable  now  at  what,  in  each  particular  parish,  accord- 
ing to  the  well-known  principles  of  railway  rating,  tenants  would 
be  willing  to  give  for  that  portion  of  the  railway  which  is  the 
subject-matter  of  rates.  So  here,  if  the  law  should  be  altered  and 
if  the  corporation  should  be  able  —  not  only  to  let,  but  —  to  sell 
and  he  able  to  sell  without  the  burdensome  incidents  which  are 
now  attached  to  the  occupation,  of  course  the  rateability  of  the 
farm  will  at  once  come  into  existence  again.  But  so  long  as  it 
nnuains  as  it  is  at  present  it  seems  to  me  to  be  within  the  prin- 
ciple of  those  cases  which  decide  that  where  there  is  no  profit  and 

no  l)enefit  to  anybody,  rebus  sic  stantibus  the  land  is  not 
[•  206]  rateable.     I  think  that  the  sections  to  which  we  have  *  been 

referred  are  important  in  a  certain  sense  as  showing  what 
is  the  nature  of  the  occupation  and  as  showing  that  it  is  not 
inherent  in  the  nature  of  the  case  that  there  should  not  be  a  rate- 
ability*  The  corporation  can  only,  as  I  understand,  under  any  of 
tlioir  jH^wers  let  so  much  of  the  farm  as  will  leave  enough  of  it  in 
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their  hands  to  conduct  the  system  which  they  are  bound  by  Act  of 
Parliament  to  conduct,  of  getting  rid  of  the  sewage.  It  seems  to 
me  that  the  distinction  which  has  been  drawn  between  this  case 
and  the  ScJiool  Board  Case  is  a  sound  one.  Here  the  corporation 
cf  Burton  have  a  right  to  do  what  they  have  done;  they  are 
empowered  to  do  it;  they  have  a  duty  cast  upon  them,  but  the 
particular  means  of  discharging  that  duty  is  left  to  their  own 
discretion;  they  choose  a  particular  means  which  they  have  a 
right  to  choose,  and  in  following  out  the  means  which  they  have 
chosen  they  incur  loss  instead  of  profit,  and  the  occupation  which 
they  had  therefore  is  not,  in  their  hands,  either  profitable  or 
beneficial.  But  in  the  School  Board  Case  not  only  was  the  school 
board  bound  to  perform  a  duty  by  having  a  particular  set  of  build- 
ings, but  was  bound  to  perform  the  duty  in  the  particular  way  in 
which  they  did  perform  it ;  I  mean  they  could  not  raise  a  fund 
and  buy  a  site  for  a  school  outside  their  limits;  they  were  bound 
to  get  school  buildings  within  particular  limits  for  the  purpose  of 
carrying  on  their  school  in  those  buildings,  and  the  moment  that 
they  became  possessed  of  those  buildings,  either  as  tenants  or  as 
owners,  they  could  not  use  those  buildings  in  any  other  way  than 
that  directed  by  the  Act  of  Parliament  But  inasmuch  as  they 
were  bound  to  find  sojne  buildings,  and  inasmuch  as  the  duty  cast 
upon  them  left  them  only  the  option  of  occupying  this  house  or 
that  house,  these  premises  or  those  premises,  and  as  it  must  have 
cost  them  something  either  to  build  or  to  rent,  and  as  they 
acquired  the  premises  in  the  fulfilment  of  a  statutory  duty,  the 
Court,  as  I  understand,  held  that  they  had  a  beneficial  occupation 
because  the  occupation  of  that  particular  place  was  in  truth  an 
occupation  under  the  Act  of  Parliament,  and  in  holding  it  they 
discharged,  and  were  therefore  relieved  from,  the  Parliamentary 
responsibility  put  upon  them.  That  does  not  exist  in  the  present 
case;  there  is  no  Parliamentary  responsibility  put  upon 
the  corporation  to  hold  this  particular  *  farm ;  they  are  [*  207] 
not  bound  to  buy  or  to  rent  this  particular  farm.  They 
may  do  it ;  they  have  done  so ;  they  are  like  any  other  tenants. 
They  are  just  in  the  same  condition  —  neither  better  nor  worse 
than  any  other  tenants ;  and  at  this  moment  there  is  no  beneficial 
occupation — there  is  nothing  to  rate.  Therefore  the  appellants 
on  this  part  of  the  case  are  entitled  to  our  judgment 
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Stephen,  J.  —  I  am  entirely  of  the  same  opinion,  and  for  the 
same  reasons.  Judgment  for  the  appellants. 

The  respondents  in  each  case  appealed. 

1889.  Nov.  25.  FuUarton  (Sir  R  Webster,  A.  G.,  with  him), 
in  support  of  the  appeals.  — The  moment  it  is  ascertained  that  the 
hereditament  is  of  a  rateable  character  the  test  of  value  to  be 
applied  is  that  laid  down  by  the  Parochial  Assessment  Act  of 
1836,  that  the  rate  is  to  be  made  on  an  estimate  of  the  rent  at 
which  the  hereditament  might  reasonably  be  expected  to  let  from 
year  to  year  free  of  the  enumerated  charges.  All  the  heredita- 
ments in  this  case  are  capable  of  beneficial  occupation,  so  that  the 
only  ground  that  was  given  for  the  exemption  of  the  sewers  in 
Reg,  V.  Metropolitan  Boaid  of  Works,  L  R  4  Q.  B.  15,  does  not 
apply.  In  considering  at  what  rent  the  premises  might  reason- 
ably be  expected  to  let  the  corporation  must  be  taken  into  account 
as  possible  hypothetical  tenants.  Beg,  v.  School  Board  for  Lon- 
don, 17  Q.  B.  D.  738;  Owens  College  v.  Overseers  of  Chorlton- 
upon-Medlock,  18  Q.  B.  D.  403.  In  the  latter  case  the  ground  of 
exemption  was  that  the  trustees  of  the  college,  by  reason  of  statu- 
tory provisions,  were  prevented  from  renting  the  premises,  and  so 
must  be  excluded  from  consideration  as  possible  tenants.  The 
appellants  in  this  case  are  under  no  such  restriction. 

Bosanquet,  Q.  C.  (J.  H.  Etherington  Smith,  with  him),  contriL 
—  The  finding  in  the  case  that  if  the  land  and  pumping-station 
belonged  to  a  private  owner  the  appellants  would  hire  them  at  a 
rent  sufficiently  high  to  support  the  rate  is  an  hypothesis 
[*  208]  which  *  should  not  be  taken  into  account  as  the  appellants 
are  themselves  owners  of  the  land.  The  proper  way  to 
arrive  at  the  rateable  value  is  to  assume  that  the  works  are  dis- 
connected and  the  land  rated  at  its  agricultural  value.  Such  a 
rate  the  appellants  are  willing  to  pay.  The  essence  of  the  cases 
of  Beg,  V.  Metropolitan  Board  of  Works  and  Metropolitan  Board 
of  Works  V.  West  Ham,  L.  R  6  Q.  B.  193,  is  that  till  the  un- 
remunerative  use  is  disconnected  from  the  hereditament  it  can  be 
worth  nothing  for  rateable  purposes,  but  that  you  can  treat  it  as 
disconnected  and  ascertain  what  the  value  would  be  if  the  prem- 
ises were  applied  to  some  purpose  for  which  they  could  be  made 
available  in  the  hands  of  a  tenant.  The  land  in  this  case  can  be 
treated  as  disconnected  from  the  whole  drainage  system,  and  in 
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that  condition  a  tenant  could  be  found  for  it.  The  drainage  sys- 
tem is  a  benefit  to  the  town  of  Burton-upon-Trent,  where  the 
houses  are  benefited  and  the  rates  higher  in  consequence,  but  of 
no  benefit  whatever  to  the  parishes  in  which  it  lies,  and  the 
unprofitable  works  are  not  to  be  rated  higher  in  the  hands  of  the 
corporation  because  of  the  benefit  derived  elsewhere.  This  land 
in  the  hands  of  the  corporation  is  used  for  a  public  purpose,  and 
they  are  under  restrictions  as  to  its  profitable  use,  as  in  Corpora- 
turn  of  Worcester  v.  Droitwich  Assessment  Committee,  2  Ex.  D.  49, 
and  Mersey  Docks  and  Harbour  Board  v.  Overseers  of  Llaneilian, 
14  Q.  B.  D.  770.  In  Beg.  v.  School  Board  for  London  it  is  not 
suggested  that  the  previous  cases  on  which  the  appellants  rely  are 
overruled.  In  that  case  there  was  a  thing  which  might  have  been 
let  as  it  stood,  and  the  user  of  which  was  in  itself  of  a  profitable 
nature,  while  the  sewage  farm  and  works  must  make  a  loss  so 
long  as  they  are  used  for  that  purpose.  Owens  College  v.  Chorltonr' 
upon-Medlock  shows  that  where  there  is  no  power  in  the  occupier 
to  become  tenant  he  cannot  be  taken  as  an  hypothetical  tenant 
BowEN,  L.  J.,  went  further  and  based  his  judgment  on  the  fact 
that  the  trustees  having  purchased  could  neither  sell  nor  let  but 
must  continue  to  occupy  the  premises  for  the  statutory  purposes. 
An  exemption  based  on  that  ground  would  be  applicable 
in  the  present  case.  [He  then  argued  that  by  the  *  Burton-  [*  209] 
upon-Trent  Act  the  corporation  had  no  power  to  rent  land 
.  for  the  purposes  of  a  sewage  farm.  ] 

Sir  K.  Webster,  A.  G. ,  in  reply.  —  In  addition  to  the  statutory 
power  to  purchase  lands  under  their  Act  the  corporation  can 
exercise  the  powers  given  to  rent  land  by  the  Public  Health  Act, 
1875,  s.  27.  The  cases  of  Beg.  v.  Metropolitan  Board  of  Works 
and  Metropolitan  Board  of  Works  v.  West  Ham  were  decided  on 
the  specific  facts  stated  and  questions  raised.  The  statements  in 
the  present  cases  show  conclusively  that  the  corporation  would 
become  tenants  if  they  were  not  owners,  aaid  Beg.  v.  School  Board 
for  London  shows  that  they  can  be  taken  into  account  as  hypo- 
thetical tenants.  [He  referred  to  Quest  v.  Overseers  of  East  Dean, 
L  R  7Q.  B.  334.] 

Lord  EsHER,  M.  E.  — I  am  of  opinion  that  the  decisions  in 
these  rating  cases  have  been  progressive,  and  that  in  the  earlier 
cases  points  which  might  have  been  raised  and  decided  were  not 
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raised,  points  which  have  been  raised  and  dealt  with  in  later 
cases.  The  Courts,  as  I  imagine,  saw  the  difl&culties,  and  when 
they  had  cases  before  them  which  put  certain  questions  to  be 
answered,  they  did  not  consider  any  others.  Putting  that  gloss 
on  the  earlier  cases  it  is  of  no  use  to  say  that  the  same  questions 
might  have  arisen  in  them  as  are  now  raised  because  the  Courts 
did  not  consider  them,  and  it  cannot  be  said  that  they  were 
decided  when  they  were  not  considered.  Now  the  question  of 
whether  the  occupying  tenant  could  be  taken  into  consideration  as 
a  possible  hypothetical  tenant  was  never  raised  for  decision  till 
Reg,  V.  School  Board  for  London,  17  Q.  B.  D.  738.  It  is  said  the 
point  might  have  been  raised  for  decision  in  Metropolitan  Board 
of  Works  V.  West  Ham,  L  R  6  Q.  B.  193,  but  even  if  it  had 
been  put  before  the  Court,  there  was  this  peculiarity  in  the  case 
that  it  had  been  left  to  the  Court  to  draw  inferences  of  fact,  and 
the  Court,  by  the  inference  they  drew,  shut  themselves  out  from 
deciding  the  point,  because  the  inference  they  drew  was  that  the 
sewer  was  incapable  of  beneficial  occupation.  That  is  a  finding 
which  is  contrary  to  what  is  found  in  this  case.     In  the  case  of 

Mersey  Dock  and  Harlour  Board  v.  Overseers  of  Llaneilian, 
[*210]  14  Q.  B.  D.  770,  the  point  was  not  *even  glanced  at,  so 

that  decision  affords  no  authority  in  the  present  case. 
The  point  we  are  considering  was  first  raised  and  considered  by 
the  Court  in  Beg.  v.  School  Board  for  London.  It  was  pointed 
out  that  the  question  under  the  statute  is  not  whether  a  tenant 
could  occupy  at  a  profit,,  but  whether  a  tenant  could  be  found 
willing  to  pay  a  rent  You  cannot  have  as  hypothetical  tenant 
some  one  who  cannot  be  a  tenant  at  all,  but  if  you  can  find  any 
one  who  would  give  rent  for  the  subject-matter  used  as  it  is  used 
that  person  must  be  treated  as  an  hypothetical  tenant,  whether  he 
would  have  a  profitable  or  merely  a  beneficial  holding.  Applying 
this  to  the  particular  case  we  said  that  if  an  owner  in  occupation 
of  premises  is  a  person  who  but  for  being  owner  could  be  a  tenant 
and  would  pay  a  rent,  he  must  not  be  excluded  from  consideration 
as  a  possible  tenant  The  point  was  subsequently  raised  in  Owens 
College  v.  Overseers  of  Chorlton-upon-Medlock,  18  Q.  B.  D.  403. 
It  had  been  foreseen  and  guarded  against  that  if  ever  you  got  an 
owner  in  possession  who  could  not  be  a  tenant  he  could  not  be 
taken  into  account  as  an  hypothetical  tenant,  and  on  that  ground 
it  was  decided  that  the  college  should  not  be  taken  into  considera- 
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tion,  though  but  for  the  disability  to  be  tenant  the  college  would 
rightly  have  been  taken  into  consideration  in  seeing  what  possible 
tenants  could  be  found.  It  was  said  that  in  the  judgment  of 
BowEN,  L  J.,  in  the  Law  Keports,  there  were  phrases  which 
showed  that  he  was  taking  a  different  view  from  the  other  mem- 
bers of  the  Court  I  cannot  see  from  the  report  that  that  is  so, 
but  taking  the  judgment  as  reported  in  the  Law  Journal  Eeports 
(56  L.  J.  M.  C.  29),  I  defy  any  one  to  point  out  any  such  difiference. 
In  this  case  the  corporation  have  to  carry  out  certain  duties  and 
to  dispose  of  their  sewage.  If  they  had  not  been  owners  of  it 
they  might  have  rented  this  very  sewage  farm.  Is  not  that 
within  the  decision  of  the  School  Board  Case  ?  There  is  no  room 
here  for  drawing  inferences  of  fact,  for  there  is  an  express  finding 
which,  unless  it  can  be  shown  to  be  contrary  to  the  Act  under 
which  the  corporation  is  proceeding,  established  that  they  would 
have  given  a  rent  for  the  subject-matter  of  these  rates 
which  *  would  support  the  assessment  I  see  no  reason  [*211] 
to  alter  the  opinion  I  expressed  in  the  School  Board  Case, 
and  I  cannot  draw  the  distinction  between  that  case  and  the  pres- 
ent which  the  Court  below  has  drawn.  I  am  therefore  of  opinion 
that,  apart  from  figures,  as  to  which  no  question  is  raised,  the 
rating  is  correct  in  principle  and  ought  to  stand,  and  that  the 
appeals  should  be  allowed. 

LiNDLEY,  L.  J.  —  The  question  we  have  to  decide  turns  on  the 
construction  of  the  Parochial  Assessment  Act  of  1836,  s.  1  of 
which  declares  that  no  rate  for  the  relief  of  the  poor  is  to  be 
allowed  which  is  not  made  upon  an  estimate  of  the  net  annual 
value  of  the  several  hereditaments  rated  thereto,  that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be  expected  to  let 
from  year  to  year  free  of  certain  deductions  to  which  I  need  not 
refer.  We  have  to  apply  that  provision  to  the  facts  stated  in 
these  cases.  The  question  is  of  importance  —  whether  an  occu- 
pier who  is  also  owner  of  the  premises  to  b6  rated  is  such  a  tenant 
as  is  contemplated  by  the  Act  It  has,  however,  arisen  before 
and  was  solved  in  the  case  of  Reg,  v.  School  Board  for  London, 
17  Q.  B.  D.  738.  In  that  case  it  was  decided  that  although  you 
could  find  no  other  possible  tenant  than  such  a  one  as  I  have 
described,  still  there  was  nothing  in  his  position  to  prevent  his 
being  treated  as  an  hypothetical  tenant  I  do  not  think  that 
VOL.  XXII.  —  37 
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particular  point  was  ever  raised  in  the  previous  cases,  certainly  in 
none  of  them  was  there  a  finding  such  as  that  in  paragraph  7  of 
the  first  of  these  cases.  That  appears  to  me  to  be  decisive  of  this 
case  by  bringing  it  within  the  decision  in  the  School  Board  Case. 
0v?en8  College  v.  Overseers  of  Cliorltovrupon'Medlock,  18  Q.  B.  D. 
403,  would  have  been  decided  the  same  way  but  for  one  circum- 
stance, that  the  college  could  not  under  any  circumstances  be 
tenants.  I  can  see  no  difference  in  principle  between  the  cases  of 
the  sewage  farm  and  the  pumping-station,  and  I  think  therefore 
these  appeals  should  be  allowed. 

Lopes,  L.  J.  —  According  to  my  view  this  case  is  governed  by 
Beg.  V.  School  Board  for  London,  17  Q.  B.  D.  738,  and  Owens 
College  v.  Overseers  of  Chorlton-upon-Medlock,  18  Q.  B.  D. 
[*212]  403,  and  on  the  authority  of  those  *two  cases  thfe  corpora- 
tion must  be  taken  into  consideration  as  a  possible  hypo- 
thetical tenant  If  so,  then  having  regard  to  the  finding  in  the 
cases  as  to  what  the  corporation  would  be  willing  to  pay  as  rent, 
they  are  rightly  assessed  at  the  higher  rate.  At  the  same  time  I 
must  say  that  I  have  a  difficulty  in  reconciling  the  cases  of  Reg, 
v.  School  Board  for  London  and  Metropolitan  Board  of  Works  v. 
West  Ham,  L.  R  6  Q.  B.  193.  But  however  that  may  be,  if  the 
cases  are  inconsistent  the  effect  would  be  that  the  earlier  case  is 
overruled.  Speaking  for  myself,  if  the  point  had  not  been  decided 
by  those  two  cases  I  should  have  doubted  whether  an  occupier  under 
statutory  restrictions  who  suffers  a  loss  by  his  occupation  of  a  rate- 
able hereditament  is  the  kind  of  hypothetical  tenant  contemplated 
by  the  statute.  I  should  have  thought  that  the  statute  contem- 
plated an  ordinary  tenant,  and  not  one  forced  by  the  circumstances 
of  the  case  to  become  occupier  at  a  loss.  We  are,  however,  bound 
by  these  decisions,  and  the  assessment  must  be  supported.  The 
same  considerations  seem  to  me  to  apply  to  the  farm  and  to  the 
pumping-station,  and  I  think  the  Court  below  must  have  over- 
looked the  finding  in  paragraph  7  of  the  Stretton  Case, 

Appeals  allowed. 
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London  Connty  Conncil  v.  Erith  (Chnrchwardens,  &c.  of).    [And  two 

other  Appeals.] 

1893.     A.  C.  662-601  (s.  C.  63  L.  J.  M.  C.  9;  69  L.  T.  725;  42  W.  R.  330). 

Poor-rate,  —  Rateable  Value,  —  Sewers,  Sewage  Works  and  Pumping-Sta"  [562] 
tioti,  Rateability  of.  —  Beneficial  Occupation.  — Annual  Value.  — Hypo- 
thetical Tenant.  —  6  &  7  Will  IV.  c.  96,  j.  1 ;  32  &  33  Vict.  c.  67,  5.  4. 
The  London  County  Council  were  owners  of  land  and  premises  consisting 
of  a  pumping-station  and  works,  which  they  occupied  and  used  as  a  necessary 
part  of  the  metropolitan  sewage  system  and  to  enable  them  to  perform  statu- 
tory duties.  So  long  as  the  land  and  premises  were  used  as  part  of  the 
sewage  system  they  were  incapable  of  yielding  a  profit  and  the  London  County 
Council  were  practically  the  only  possible  tenants.  If  the  land  and  premises  had 
been  in  the  possession,  not  of  the  London  County  Council,  but  of  a  private 
owner  to  be  let,  the  Tendon  County  Council  would  have  been  willing  to  pay  a 
yearly  rent  for  the  same  as  part  of  the  metropolitan  sewage  system  sufficient  to 
support  the  rateable  value  at  which  they  were  assessed  to  the  poor-rate ;  but  ex- 
cept for  the  purposes  of  the  sewage  system,  and  if  the  land  and  premises  were  dis- 
connected therefrom  and  in  the  hands  of  a  tenant  applied  to  any  other  purpose 
for  which  they  might  be  available,  the  rateable  value  would  be  lower. 

*  Under  similar  conditions  the  London  County  Council  were  also  [*  563] 
owners  of  outfall  sewers  used  for  the  discharge  of  the  sewage  into  the 
Thames  and  constructed,  not  underground,  but  in  an  embankment  erected 
upon  land  purchased  for  that  purpose  and  previously  rateable:  — 

Held,  that  the  true  test  of  bene6cial  occupation  was  not  whether  a  profit 
could  be  made  but  whether  the  occupation  was  of  value; 

That  even  supposing  the  London  County  Council  could  not  under  the  stat- 
utes legally  be  tenants  they  ought  to  be  taken  into  account  as  possible  hypo- 
thetical tenants,  for  the  purpose  of  determining  the  rateable  value  of  the 
premises  which  they  owned  and  occupied; 

That  the  pumping-station  and  works  and  the  outfall  sewers  were  rateable 
to  the  poor-rate  and  that  the  London  County  Council  were  assessed  on  the 
true  principle; 

The  decisions  of  the  Court  of  Appeal  ([1892]  2  Q.  B.  44,  and  [1893]  1  Q.  B. 
210)  reversed  and  the  decisions  of  the  Queen's  Bench  Division  restored. 

The  decisions  of  the  Court  of  Appeal  in  Reg.  v.  School  Board  for  London 
(17  Q.  B.  D.  738)  and  Burton-on-Trent  Corporation  v.  Churchwardens,  Sfc.  of 
Egginton  (24  Q.  B.  D.  197)  approved ;  and  the  decision  in  Owens  College  v. 
Overseers  of  Chorlton-upon-Medlock  (18  Q.  B.  D.  403)  disapproved. 

These  three  appeals  were  argued  at  difiFerent  dates  and  in  the 
order  in  which  they  are  named  above. 

ERITH   CASE. 

In  the  first  appeal,  the  Erith  Case,  the  West  Kent  Quarter  Ses- 
sions, on  an  appeal  by  the  London  County  Council  against  a  poor- 
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rate  made  for  the  parish  of  Erith  wherein  they  were  rated  as 
owners  of  certain  outfall  works,  decided  by  consent  that  the  net 
rateable  value  should  be  reduced  from  £12,000  to  £10,000,  but 
that  the  gross  estimated  rental  should  remain  at  £15,000,  subject 
to  the  following  special  case :  — 

1.  The  London  County  Council  (the  appellants)  are  the  govern- 
ing body  of  the  administi-ative  county  df  London,  and  are,  by 
virtue  of  the  provisions  of  the  51  &  52  Vict.  c.  41,  the  successors 
to  the  Metropolitan  Board  of  Works,  and  are  the  present  owners 
of  the  outfall  works,  pumping-station,  and  appurtenances,  the  sub- 
ject-matter of  this  appeal.  The  appellants  have  to  discharge  all 
the  duties  of  the  Metropolitan  Board  of  Works  in  reference  to  the 
drainage  of  the  metropolis. 

2.  The  parish  of  Erith  is  situate  in  the  county  of  Kent  and 
outside  the  jurisdiction  of  the  appellants. 

3.  Pursuant  to  powers  and  duties  contained  in  the 
.  [*  564]  various  *  Acts  passed  for  the  better  government  and 
drainage  of  the  metropolis,  and  known  as  the  Metropolis 
Management  Acts,  1855,  1858,  and  1862,  the  Metropolitan  Board 
of  Works  designed  and  constructed  a  system  of  drainage  for  the 
metropolitan  area.  Under  this  system,  sewers  and  pumping- 
stations  were  constructed  by  means  whereof  the  sewage  for  that 
part  of  the  metropolitan  area  which  is  situated  south  of  the 
Thames  is  conveyed  to  Crossness,  which  is  situate  in  the  parish  of 
Erith,  and  on  the  banks  of  the  River  Thames. 

4.  In  order  to  enable  the  sewage  so  conveyed  to  Crossness  to 
be  discharged  into  the  River  Thames,  the  Metropolitan  Board  of 
Works  purchased  37a.  2r.  Op.  of  land  on  the  bank  of  the  River 
Thames,  and  on  such  land  constructed  the  outfall  works,  pumping- 
station,  and  appurtenances  which  have  been  rated  to  the  said 
poor-rate. 

5.  In  order  to  enable  the  sewage  to  be  raised  from  the  sewers 
in  which  it  had  been  conveyed  to  Crossness  to  a  level  sufficiently 
high  to  enable  the  sewage  to  be  discharged  into  the  River  Thames, 
it  was  necessary  to  construct  a  pumping-station  with  all  the  nec- 
essary machinery  to  pump  the  said  sewage  into  a  large  reservoir. 
After  the  said  sewage  has  been  pumped  into  the  said  reservoir, 
16,000,000  gallons  per  day  are  chemically  treated,  and  the  sludge 
is  separated  from  the  effluent  water.  The  sludge,  after  being 
removed  from  the  said  reservoir,  is  taken  in  steam  vessels  and 
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discharged  beyond  the  mouth  of  the  Thames  into  the  Barrow 
Deep,  whilst  the  effluent  water  is  discharged  from  the  said  reser- 
voir into  the  Eiver  Thames,  and  four-fifths,  or  the  greater  portion 
of  the  sewage,  is  discharged  in  a  crude  state. 

6.  The  machinery,  works,  and  pumping-station  were  specially 
designed  and  constructed  for  the  work  which  they  have  to  do  in 
connection  with  the  metropolitan  main  drainage  system,  of  which 
they  form  an  essential  integral  part. 

7.  The  land,  pumping-station,  and  works  were  and  are  suitable 
and  necessary  to  enable  the  appellants  to  discharge  their  statutable 
duty  under  the  said  Acts  and  to  dispose  of  the  sewage,  and  are 
held,  occupied,  and  used  by  the  appellants  in  the  manner  and 
solely  for  the  purposes  herein  set  forth. 

8.  It  is  impossible  to  work  the  outfall  works  except  at 

a  loss,  *and  the  land  and  pumping-station,  whilst  used  [*565] 
as  part  of  the  sewage  system,  are  incapable  of  yielding  a 
profit 

9.  By  the  provisions  of  18  &  19  Vict  c.  120,  s.  150,  and  21  & 
22  Vict  c.  104,  s.  3,  the  Metropolitan  Board  were,  and  the  appel- 
lants are  now,  authorised  either  to  purchase  or  to  take  on  lease 
land  for  the  purposes  therein  mentioned,  and  they  have  power  by 
18  &  19  Vict  c.  120,  s.  154,  to  dispose  by  sale  of  the  property  so 
acquired. 

10.  It  is  agreed  that  if  the  land,  outfall  works,  and  pumping- 
station  in  question  were  not  in  the  possession  of  the  appellants 
but  in  the  hands  of  a  private  owner,  and  connected  with  the 
metropolitan  sewage  system,  to  be  let  to  the  appellants  as  tenants, 
they  would  be  willing  to  pay  a  yearly  rent  for  the  same  for  the 
purposes  of  being  used  as  part  of  and  in  connection  with  the 
metropolitan  sewage  system,  sufficient  to  support  the  gross  and  net 
rateable  value  as  fixed  by  the  Quarter  Sessions  as  hereinbefore 
mentioned ;  but  that  except  for  the  purposes  of  the  metropolitan 
sewage  system,  and  if  the  said  works  and  premises  were  discon- 
nected therefrom  and  in  the  hands  of  a  tenant  applied  to  any  other 
use  or  purpose  they  might  be  available  for,  the  rateable  value  of 
the  land  and  premises  would  be  £2678  gross  and  £2143  net  rate- 
able value ;  and  prior  to  the  making  of  the  present  rate  the  appel- 
lants had  been  assessed  for  many  years  in  respect  of  the  said  works 
and  premises  on  such  last-mentioned  figures. 

11.  The  appellants  contend   that   the  said  works,   pumping- 
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station,  and  premises  being  only  capable  of  beneficial  occupation 
if  used  for  other  than  the  said  sewage  purposes  should  be  rated  at 
the  value  for  which  the  same  would  let  to  a  hypothetical  tenant 
from  year  to  year,  supposing  the  said  works,  pumping-station,  and 
premises  were  not  used  as  part  of  the  said  sewage  system  but  were 
entirely  disconnected  herefrom  and  applied  to  any  other  use  or 
purpose  for  which  they  could  be  made  available,  and  that  the 
appellants  should  be  rated  according  to  the  rule  laid  down  by 
the  Court  of  Queen's  Bench  in  Metropolitan  Board  of  Works  v. 
Churchwardens  and  Overseers  of  the  Parish  of  West  Ham^  L.  R  6 

Q.  B.  193,  40  L.  J.  M.  C.  30. 
[*566]  *12.  The  respondents  contend  that  as  the  appellants 
would  have  been  willing  to  pay  a  rent  for  the  said  works, 
pumping-station,  and  premises  if  they  had  not  been  the  owners, 
they  must  be  taken  into  account  as  hypothetical  tenants  from  year 
to  year  in  order  to  ascertain  the  rateable  value  of  the  said  prem- 
ises, and  that  the  rule  as  laid  down  in  the  Bur ton-on- Trent  Cor- 
poration  v.  Churchwardens  and  Overseers  of  the  Parish  of  Egginton^ 
24t  Q.  B.  D.  197  (p.  564,  ante),  governs  this  case. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
appellants  is  correct,  then  the  order  of  Quarter  Sessions  is  to  be 
quashed. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
respondents  is  correct,  then  the  order  of  Quarter  Sessions  is  to  be 
confirmed. 

[During  the  argument  of  the  appeal  in  this  House  by  permis- 
sion of  the  House  and  by  consent  the  following  words  were  added 
to  the  case  :  — 

"  If  the  Court  should  be  of  opinion  that  the  premises  are  not 
rateable,  then  the  order  of  Quarter  Sessions  is  to  be  quashed. '] 

The  Queen's  Bench  Division  affirmed  the  order  of  Quarter  Ses- 
sions, and  this  decision  was  affirmed  by  the  Court  of  Appeal. 

Feb.  23,  27,  28;  March  2,  3.  Sir  E.  Clarke,  Q.  C,  and 
Bosanquet,  Q.  C.    (Avory,  with  them),  for  the  appellants:  — 

The  questions  are,  whether  the  pumping-station  and  works  are 
rateable  at  all ;  and  if  so  whether  the  appellants  are  to  be  consid- 
ered as  possible  hypothetical  tenants.  The  case  of  Burton-on- 
Trent  Corporation  v.  Churchwardens  and  Overseers  of  the  Parish 
of  Egginton  was  that  of  a  sewage  farm,  and  is  not  applicable  to 
the  present  case.     But  in  London  County  Council  v.  St.  George's 
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Union  (1893),  1  Q.  B.  210,  now  in  course  of  appeal  to  this  House, 
deodorizing  works  were  held  not  to  be  rateable.  In  Beg.  v.  Metro- 
politan Board  of  Works,  L.  R.  4  Q.  B.  15,  sewers  were  held  not 
to  be  rateable  because  they  did  not  admit  of  a  beneficial 
occupation.  *In  London  County  Council  v.  Woolwich  [*567] 
Union  (1893),  1  Q.  B.  210,  pumpiug-stations  were  held 
not  to  be  rateable.  In  that  case  the  Court  held  that  the  machin- 
ery and  works  were  to  be  assessed  as  if  they  were  disconnected 
from  the  sewage  system  and  used  for  another  purpose.  No  tenant 
would  take  such  premises,  and  the  county  council  is  by  statute 
precluded  from  being  tenant  at  all.  There  are  two  theories  of 
rating ;  one  is  that  you  must  regard  the  property  only,  and  if  it 
is  incapable  in  any  circumstances  of  yielding  profit  there  will  be 
no  assessment ;  the  other  that  if  it  is  so  incapable  in  the  hands 
of  the  existing  owners  there  will  be  no  assessment  Sometimes 
works  in  one  parish  improve  property  in  another;  thus  in  Bex  v. 
Churchwardens,  dkc,  of  Sculcoates,  12  East,  40,  drainage  works  in 
Sculcoates  benefiting  other  parishes  were  held  by  Lord  Ellen- 
borough,  Ch.  J. ,  not  to  be  rateable  in  Sculcoates.  If  the  property 
issued  for  purposes  of  trade  or  business  —  e.  g.,  baths  and  wash- 
houses  —  and  would  command  a  rent  from  a  private  person,  it  is 
rateable  accordingly.  So  in  Jones  v.  Mersey  Docks  and  Harbour 
Board,  11  H.  L.  C.  443,  the  dock  trustees  were  held  to  be  in 
"  beneficial  occupation, "  as  the  charges  made  on  shipping  were  in 
excess  of  the  cost  of  maintaining  the  docks.  Blackburn,  J. ,  and 
the  majority  of  the  Judges  held  that  the  dock  trustees  were 
"  occupiers  '  within  the  43  Eliz.  Byles,  J. ,  thought  they  were 
not;  but  all  the  Judges  agreed  that  the  principle  of  assessment 
was  what  a  tenant  would  pay. 

In  Mayor  of  Lincoln  v.  Overseers  of  Holmes  Common,  L.  S.  2 
Q.  B.  482,  per  Blackburn,  J. ,  this  principle  is  clearly  laid  down. 
In  Corporation  of  Worcester  v.  Droitwich  Poor  Law  Union,  2 
Ex.  D.  49,  the  local  board  did  not  make  so  much  profit  by  their 
waterworks  as  a  private  trader  would,  but  they  were  held  assessa- 
ble only  at  the  rateable  value  which  was  based  upon  the  profit 
actually  earned,  as  they  were  precluded  by  their  Act  from  making 
rates  more  than  sufficient  to  maintain  the  works ;  and  see  Mayor 
of  Liverpool  v.  Overseers  of  Wavertree,  reported  at  p.  55  in  a 
note  to  that  case.  In  New  Shoreham  Harbour  Commissioners 
V.    Overseers  of  Lancing,  L.  E.   5  Q.   B.   489,  the  harbour  com- 
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missioners  were  held  not  rateable  at  all  in  respect  of 
[*568]  *  harbour  piers.     In  Metropolitan  Board  of  Works  y.  Over- 

seers  of  West  Ham,  L.  R  6  Q.  B.  193,  the  sewers  were 
held  not  rateable ;  but  the  works  were  held  rateable  at  the  value 
for  which  they  would  let  to  an  ordinary  tenant  if  disconnected 
from  the  sewers.  If  no  tenant  would  take  them  so  disconnected, 
they  would  be  rated  at  nothing.  Eeg,  v.  Metropolitan  Board  of 
Works;  Hare  v.  Churchwardens  of  Putney,  7  Q.  B.  D.  223.  The 
distinction  between  property  itself  "  struck  with  sterility,"  which 
is  prevented  from  being  remunerative  by  the  purpose  to  which  it 
is  put,  and  property  which  is  unprofitable  in  the  hands  of  its 
occupiers,  is  explained  in  Overseers  of  Charlton  v.  Guardians  of 
Charlton,  51  L.  J.  Q.  B.  458,  and  Corporation  of  Peterborough  v. 
Stamford  Union,  31  W.  R  949.  The  principle  which  reconciles 
the  cases  is  that  competitive  value  is  the  usual  basis ;  but  where 
there  are  statutory  limitations  you  cannot  exclude  them  from  con- 
sideration. This  property  cannot  be  profitable  to  the  county 
council  or  to  any  one  elsa  In  West  Bromwich  School  Board  v. 
Overseers  of  West  Bromwich,  13  Q.  B.  D.  929,  the  school  board 
was  held  rateable  because  the  property  .would  be  valuable  in  other 
hands.  Mathew,  J.,  disapproved  the  Peterborough  Case;  but  he 
expresses  the  principle  that  you  cannot  have  a  hypothetical  tenant 
when  the  only  possible  tenant  is  the  statutory  tenant  who  can 
make  no  profit  Bowen,  L.  J.,  said  there  could  be  no  rating 
where  the  land  was  "by  law  struck  with  sterility.'  In  Mersey 
Docks  and  Harbour  Board  v.  Overseers  of  ZlaneUian,  14  Q.  B.  D. 
770,  a  lighthouse  was  held  not  rateable ;  but  the  dwelling-houses 
used  by  the  lightkeepers  were  rateable.  In  Beg.  v.  School  Board 
for  London,  17  Q.  B.  D.  738,  Lord  Esher,  M.  R,  said  the  ques- 
tion was  not  what  the  tenant  would  give,  but  what  a  tenant  —  not 
excluding  the  actual  occupier  —  would  give  from  year  to  year. 
That  ca.se  was  not  intended  to  interfere  with  the  old  decisions,  or 
with  the  Metropolitan  Board  of  Works  v.  West  Ham.  In  Owens 
College  v.  Charlton-npon-Medlack,  18  Q.  B.  D.  403,  the  trustees  of 

the  college  were  held  not  to  be  possible  tenants.  The  true 
[*  569]  principle  is  laid  down  in  London  County  Council  v.  *  West 

Ham  (1892),  2  Q.  B.  44,  in  which  Beg.  v.  Metropolitan 
Board  of  Works  and  Metro] olitan  Board  of  Works  v.  West  Ham 
were  followed. 

Balfour  Browne,  Q.  C,  and  Macleod  Fullarton,  Q.  C.  (Morton 
W.  Smith,  with  them),  for  the  respondents :  — 
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There  is  much  conflict  in  the  decisions,  and  it  is  desired  on 
both  sides  that  the  House  should  establish  a  general  principle. 
The  rent  a  man  actually  gives  is  evidence  of  what  "  may  reason- 
ably be  expected,  *  and  the  rent  a  man  probably  would  give  is  also 
evidence.  Profit  is  not  the  only  consideration :  it  is  not  present 
at  all  in  the  case  of  a  private  residence ;  and  the  introduction  of 
"  profit  "  and  "  loss  '  has  really  confused  the  question.  A  prop- 
erty is  rateable  if  it  can  be  let,  if  the  property  is  "  beneficial  '  as 
distinguished  from  "  profitable.  *  It  is  undoubtedly  beneficial  to 
get  rid  of  the  sewage.  The  case  is  governed  by  Jones  v.  Mersey 
Docks  and  Harbour  Board.  No  doubt  regard  must  be  had  to  the 
statutory  restrictions;  but  the  privileges  must  also  be  borne  in 
mind.  The  county  council  will  after  so  many  years  become  abso- 
lute owners  of  these  sewage  works  which  they  are  buyiqg  at  the 
ratepayers'  cost  In  Reg,  v.  West  Middlesex  Waterworks  Com- 
pany, 1  R  &  E  716,  28  L  J.  M.  C.  135,  water  mains  were  held 
rateable  and  they  are  not  more  valuable  than  sewage  works.  In 
Dewsbury  Waterworks  Board  v.  Penistov^c  Union,  17  Q.  B.  D. 
384,  the  amount  collected  as  water  rate  was  taken  into  considera- 
tion. By  the  Metropolis  Local  Management  Act,  1855  (18  &  19 
Vict,  c,  120),  ss.  135  and  150,  the  main  sewers  were  vested  in 
the  Board  of  Works,  to  whom  power  was  given  to  construct  works 
and  sell  or  dispose  of  the  sewage  in  such  a  way  as  not  to  create  a 
nuisance,  and  also  to  purchase  or  take  on  lease  any  land  or  ease- 
ment or  right  over  land  which  might  be  necessary  for  the  con- 
struction or  formation  of  works.  The  terms  **  profitable  "  and 
"  beneficial  "  are  often  confused,  although  they  were  clearly  dis- 
tinguished by  Lord  Denman,  Ch.  J. ,  in  Governors  of  Bristol  Poor 
V.  Wait,  5  A.  &  E  1,  8.  The  parish  of  Erith  ought  not 
to  sufifer  because  the  county  *  council  owns  the  sewers  [*570] 
instead  of  renting  them.  The  Public  Health  Act,  1875 
(38  &  39  Vict  c.  55),  s.  27,  contemplates  that  all  local  authori- 
ties shall  have  power  either  to  purchase  or  take  on  lease.  In  the 
Mayor,  <fec.,  of  London  as  Governors  of  St.  Thomases  Hospital  v. 
Stratton,  45  L.  J.  M.  C.  23,  the  hospital  was  held  rateable  and 
Lord  Chelmsford  expressed  the  principle  to  be  that  property  of 
which  the  beneficial  occupation  was  applicable  solely  to  purposes, 
whether  public  or  otherwise,  from  which  the  occupiers  received  no 
personal  benefit  was  rateable.  Jones  v.  Mersey  Docks  and  Harbour 
Board  was  held  to  apply.     The  real  question  is  what  would*  the 


586  KATING. 


Vo.  9.  —  London  County  Coimeil  ▼.  Srith,  1899.    A.  C.  670,  671. 

county  council  or  other  statutory  body  give  for  suitable  works  and 
appliances  if  the  whole  sewage  system  were  vacant  In  Greig  v. 
University  of  Edinburgh,  L  R  1  H.  L.  Sc.  348,  the  property  of 
the  university  not  being  held  by  or  for  the  Crown  was  held  sub- 
ject to  poor-rate.  The  doctrine  of  Crown  exemption  is  not  ex- 
tended to  all  public  bodies.  If  there  were  no  sewage  system  the 
householders  would  pay  to  have  the  sewage  removed.  In  the 
West  Ham  Case  it  was  said  that  three  millions  had  been  spent  on 
the  sewers.  Interest  is  paid  on  that  money,  and  that  interest 
represents  the  assessable  value.  In  Ovjens  College  v.  Chorlton- 
upon-Medlock  the  college  could  not  make  any  profit,  but  was  held 
rateable.  Profit  is  in  fact  never  rated  at  all :  from  gross  returns  a 
reasonable  profit  for  the  trader,  in  the  case  of  business  premises, 
is  eliminated,  and  so  the  rent  which  he  would  be  willing  to  pay 
is  arrived  at  for  the  purpose  of  assessment  In  the  Dewshxiry 
Case  the  rate  levied  to  make  up  an  insufficient  water  rate  was 
considered  as  part  of  the  revenue.  In  the  case  suggested  of  a 
lighthouse,  rates  would  be  levied,  as  a  harbour  authority  would  be 
willing  to  pay  rent  for  a  lighthouse  erected  at  the  entrance  to  a 
port  In  a  water  undertaking .  there  may  be  reservoirs  in  one 
parish,  pumping  apparatus  in  another.  The  principle  of  rating 
in  such  cases  is  laid  down  in  Reg,  v.  West  Middlesex  Waterwoi'ks 
Company,  viz.,  as  for  so  much  land  and  buildings  with 
[*  571]  fixtures  and  machinery  attached.  In  the  case  of  *  a  water 
company  some  value  was  to  be  added  from  the  capacity  of 
the  land  and  buildings  to  serve  the  purposes  of  the  company.  In 
the  case  of  railways  the  construction-value  or  the  rent  which 
would  be  paid  for  the  premises  and  not  the  amount  of  profits 
earned  is  the  only  test  Reg,  v.  Grand  Junction  Railway  Com- 
pany, 4  Q.  B.  18  (p.  665,  post) ;  Reg,  v.  Eastern  Counties  Railway 
Company,  32  L  J.  M.  C.  174  (p.  702,  post). 

Bosanquet,  Q.  C. ,  in  reply. 

The  House  took  time  for  consideration. 

WEST  HAM  CASE. 

In  the  second  appeal,  the  West  Ham  Case,  the  London  County 
Council  had  appealed  against  a  poor-rate  made  for  the  parish  of 
West  Ham,  wherein  they  were  rated  as  occupiers  of  certain  hered- 
itaments described  as  pumping-station,  land,  and  premises  situate 
in  the  parish,  at  a  sum  of  £6227  as  the  gross  estimated  rental  and 
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£4982  as  the  rateable  value,  and  as  occupiers  of  certain  other 
hereditaments  described  as  outfall  mains  situate  in  the  parish  at 
a  sum  of  £13,781  gross  estimated  rental  and  £11,026  as  the  rate- 
able value.  The  Essex  Quarter  Sessions  dismissed  the  appeal 
subject  to  the  following  special  case:  — 

1.  The  London  County  Council  are  the  governing  body  of  the 
administrative  county  of  London  and  are  by  virtue  of  the  provi- 
sions of  51  &  52  Vict.  c.  41,  the  successors  to  the  Metropolitan 
Board  of  Works,  and  are  the  present  owners  of  the  outfall  mains 
or  sewers,  pumping-station,  and  other  premises  the  subject-matter 
of  this  appeal.  The  London  County  Council  have  to  discharge 
all  the  duties  of  the  Metropolitan  Board  of  Works  in  reference  to 
the  drainage  of  the  metropolis. 

2.  Pursuant  to  powers  and  duties  contained  in  the  various  Acts 
passed  for  the  better  government  and  drainage  of  the  metropolis 
and  known  as  the  Metropolis  Management  Acts,  1855,  1858,  and 
1862,  the  Metropolitan  Board  of  Works  designed  and  constructed 
a  system  of  drainage  for  the  metropolitan  area.  Under  the  said 
system  sewers  and  the  pumping-station  in  question,  known  as  the 
Abbey  Mills  Pumping  Station  were  constructed,  by  means 

of  *  which  the  sewage  is  lifted  from  a  lower  to  a  higher  [*  572] 
level  for  the  purpose  of  being  conveyed  by  what  is  called 
the  Northern  Outfall  Sewer  to  the  Barking  Outfall  Works  and 
then  discharged  into  the  River  Thames. 

3.  In  order  to  enable  the  sewage  from  that  part  of  the  metro- 
politan area  which  is  drained  by  the  northern  low -level  sewer  to 
be  raised  to  a  higher  level  for  the  purpose  of  being  discharged  into 
the  Kiver  Thames,  it  was  necessary  to  construct  a  pumping-station 
with  the  necessary  machinery,  and  for  this  purpose  the  Metro- 
politan Board  of  Works  purchased  about  seven  and  a  half  acres 
of  land  in  the  said  parish  and  constructed  thereon  the  pumping- 
station  in  question  with  all  the  necessary  machinery  and  works. 
So  much  of  the  said  outfall  mains  or  sewers  as  are  situate  in  the 
said  parish  are  constructed  in  an  embankment  upon  land  pur- 
chased by  the  Metropolitan  Board  of  Works  for  such  purpose  and 
occupying  in  all  about  thirty-seven  acres. 

4.  The  said  sewers,  machinery,  works,  and  pumping-station 
were  specially  designed  and  constructed  for  the  work  which  they 
have  to  do  in  connection  with  and  for  the  purposes  of  the  metro- 
politan main  drainage  system,  of  which  they  form  an  essential 
integral  part. 
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5.  The  said  land,  sewers,  pumping-station,  and  works  were  and 
are  suitable  and  necessary  to  enable  the  London  County  Council 
to  discharge  their  statutable  duties  under  the  said  Acts  and  to, 
dispose  of  the  sewage,  and  are  held,  occupied,  and  used  by  them 
in  the  manner  and  solely  for  the  purposes  herein  set  forth. 

6.  The  said  land,  sewers,  pumping-station,  and  works  whilst 
used  as  part  of  the  metropolitan  sewage  system  are  incapable  of 
yielding  a  profit  and  cannot  be  worked  except  at  a  losa 

7.  By  the  provisions  of  18  &  19  Vict.  c.  120,  s.  150,  and  21  & 
22  Vict  c.  104,  s.  3,  the  Metropolitan  Board  of  Works  were  and 
the  London  County  Council  are  now  authorised  to  purchase  or  take 
on  lease  land  for  the  purposes  therein  mentioned,  and  they  are 
empowered  by  18  &  19  Vict  c.  120,  s.  154,  to  dispose  by  sale  of 
the  property  so  acquired. 

8.  It  is  agreed  that  if  the  land,  sewers,  pumping-station,  and 
works  in  question  were   not  in   the   possession    of   the   London 

County  Council  but  in  the  hands  of  a  private  owner  and 
[*573]  connected  *with  the  metropolitan  sewage  system,   to  be 

let  to  the  Council  as  tenants,  they  would  be  willing  to 
pay  a  yearly  rent  for  the  same,  for  the  purpose  of  being  used  as 
part  of  and  in  connection  with  the  metropolitan  sewage  system, 
sufficient  to  support  the  gross  and  rateable  values  of  the  said 
hereditaments  as  determined  by  the  Quarter  Sessions  as  herein- 
before mentioned ;  and  it  was  found  as  a  fact  by  the  Quarter  Ses- 
sions that  except  for  the  purposes  of  the  metropolitan  sewage 
system,  and  if  the  said  land,  pumping-station,  and  works  were  dis- 
connected therefrom  and  in  the  hands  of  a  tenant  applied  to  any 
other  use  or  purpose  for  which  they  might  be  available,  the  gross 
estimated  rental  of  the  said  land,  pumping-station,  and  works  (ex- 
clusive of  sewers)  was  £3125,  and  the  rateable  value  £2500. 

9.  The  London  County  Council  contend  that  the  said  sewers 
and  embankment  ought  not  to  be  included  in  the  rating  on  the 
ground  that  they  are  not  capable  of  a  beneficial  occupation,  and  in 
support  of  this  contention  they  rely  among  other  things  upon  the 
provisions  of  sect  45  of  the  West  Ham  Corporation  (Improve- 
ments) Act,  1888  (51  &  52  Vict.  c.  clxxix);  and,  further,  they 
contend  that  so  much  of  their  property  as  is  liable  to  be  rated  to 
the  relief  of  the  poor  should  be  rated  at  the  value  for  which  the 
same  would  let  to  a  hypothetical  tenant  from  year  to  year,  suppos- 
ing it  was  not  used  for  the  purpose  of  the  metropolitan  sewage 
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system,  but  was  entirely  disconnected  therefrom  and  applied  to 
any  other  use  or  purpose  for  which  it  could  be  made  available  by 
a  tenant  thereof,  according  to  the  rule  laid  down  in  Metropolitan 
Board  of  IForks  v.  Churchwardens  and  Overseers  of  West  ffam, 
L.  R  6  Q.  B.  193. 

10.  The  churchwardens,  &c. ,  of  West  Ham  contend  that  it  is 
not  necessary  to  rateability  that  the  premises  as  actually  occupied 
and  utilised  should  yield  or  be  capable  of  yielding  a  commercial 
profit,  but  that  it  is  suflBcient  if  they  could  be  let  and  would  com- 
mand a  rent  from  any  possible  hypothetical  tenant  from  year  to 
year;  that  the  London  County  Council  ought  to  be  taken  into 
account  as  one  of  the  possible  hypothetical  tenants  from  year  to 
year;  that  the  rule  as  laid  down  in  the  Burton-on-Trent  CW- 
poraivm  v.  Churchwardens  and  Overseers  of  the  Parish 
*  of  Egginton,  24  Q.  B.  D.  197  (p.  564,  ante),  governs  [*  574] 
this  case,  and  that  the  present  rate  is  right. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
London  County  Council  is  correct,  then  the  order  of  Quarter  Ses- 
sions is  to  be  quashed. 

If  the  Court  should  be  of  opinion  that  the  contention  of  the 
churchwardens,  &c.,  is  correct,  then  the  order  of  the  Quarter  Ses- 
sions is  to  be  confirmed. 

The  Queen's  Bench  Division  (Lawrance  and  Wright,  JJ.) 
afiBrmed  the  order  of  Quarter  Sessions.  The  Court  of  Appeal  (Lord 
EsHER,  M.  R ,  Fry  and  Lopes,  L.  JJ. )  reversed  the  decision  of 
the  Queen's  Bench  Division  as  to  the  rateability  of  the  sewers, 
holding  that  they  were  not  rateable,  and  quashed  the  order  of 
Quarter  Sessions :  the  question  as  to  the  puraping-station,  land, 
and  premises  being  withdrawn  from  the  Court  of  Appeal  (1892), 
2  Q.  B.  44. 

Marph  3.  R  T.  Eeid,  Q.  C,  and  John  Montefiore  (Sir  R 
Webster,  Q.   C. ,  with  them),  for  the  appellants :  — 

The  owner  must  be  considered  as  one  of  the  hypothetical 
tenants,  and  the  problem  is  to  find  out  what  would  be  a  fair 
rental  for  the  premises.  "  Beneficial  '  occupation  means  an  occu- 
pation for  which  the  tenant  would  be  willing  to  pay.  It  is  not 
the  same  as  profitable.  The  Local  Government  Act,  1888  (s.  40 
sub-s.  8  and  s.  65),  makes  the  county  council  the  successor  of  the 
Metropolitan  Board,  but  confers  powers  upon  it  which  were  not 
enjoyed  by  its  predecessor.     [They  also  referred  to  London  County 
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Council  V.   Woolwich  Union,  (1893),  1  Q.  B.  210,  and  to  the  argu- 
ments in  the  first  appeal.  ] 

Bosanquet,  Q.  C.  (Sir  K  Clarke,  Q.  C,  and  Avory,  with  him), 
also  referred  to  the  arguments  which  they  had  used  in  the  Erith 
Case,  and  pointed  out  that  if  sewers  were  now  held  rateable  for 
the  first  time,  the  decision  would  have  a  very  wide  and  far-reach- 
ing effect 


I 


The  House  took  time  for  consideration.  i 

ST.   GEORGE'S  CASE. 

In  the  third  appeal,  the  St  George* s  Case,  the  London  County 
Council  had  appealed  against  the  valuation  list  for  the 
[*fc75]  parish  *  of  St.  George,  Hanover  Square,  wherein  they  were 
assessed  in  respect  of  land,  buildings,  pumping-station, 
machinery,  &c.,  situate  in  Grosvenor  Road  in  the  said  parish, 
and  whereof  they  were  the  owners  and  occupiers,  at  £5858  as  the 
gross  value,  and  £3994  as  the  rateable  value. 

The  Court  of  Quarter  Sessions  for  the  County  of  London  dis- 
missed the  appeal  subject  to  the  following  special  case:  — 

1.  The  London  County  Council  are  the  county  council  for  the 
administrative  county  of  London  under  the  provisions  of  the 
Local  Government  Act,  1888,  and  are  under  that  Act  the  successors 
of  the  Metropolitan  Board  of  Works  and  are  the  owners  and  occu- 
piers of  the  land,  buildings,  and  pumping-station,  and  the  works 
and  machinery  thereon  and  connected  therewith,  the  subject- 
matter  of  this  appeal. 

2.  Under  the  Metropolis  Local  Management  Act,  1855,  and  the 
Acts  amending  the  same,  the  late  Metropolitan  Board  of  Works 
designed  and  constructed  the  metropolitan  main  drainage  and 
intercepting  scheme  for  the  purpose  of  the  drainage  of  the  metrop- 
olis. The  lands  the  subject-matter  of  this  appeal  were  purchased 
and  acquired  by  the  Metropolitan  Board  of  Works  under  the  said 
enactments  for  the  purposes  of  the  said  scheme,  and  the  necessary 
works,  buildings,  pumping-station,  and  machinery  have  since  been 
constructed  thereon  by  the  Metropolitan  Board  of  Works.  Under 
the  provisions  of  the  Local  Government  Act,  1888,  the  said  heredi- 
taments now  belong  to  and  are  occupied  and  used  by  the  London 
County  Council  as  the  successors  of  the  said  board. 

3.  The  said  works,  buildings,  pumping-station,  and  machinery 
were  designed  and  constructed  fur  the  work  which  they  have  to 


R,  C.  VOL.  XXII.]         SECT.  IT.  —  KATEABLE  VALUE.  591 

Ho.  9.  —  London  Ommtj  Conneil  ▼.  Erith,  1889.     A.  0.  675,  676. 

do  in  connection  with  and  for  the  purposes  of  the  metropolitan 
main  drainage  system  of  which  they  form  an  essential  part,  and 
the  said  hereditaments  are  occupied  and  used  for  the  purposes  of 
such  drainage. 

4.  The  said  land,  works,  buildings,  pumping-atation,  and 
machinery  were  and  are  suitable  and  necessary  to  enable  the  Lon- 
don County  Council  to  discharge  their  statutory  duties  imder  the 
said  Acts  and  to  dispose  of  the  sewage,  and  are  held,  occupied,  and 
used  by  them  solely  for  the  purposes  herein  set  forth. 

*  5.    The   London  County  Council   do  not  derive  any  [*  576] 
pecuniary  profits   from  the  said  hereditaments,  and  the 
pumping-station   and  works  are  maintained   by  them  under  the 
provisions  of  the  above-mentioned  Acts. 

6.  Under  the  provisions  of  the  Metropolis  Management  Act, 
1855,  and  the  Acts  amending  the  same,  and  also  under  the  Local 
Government  Act,  1888,  the  London  County  Council  have  power 
and  are  authorised  to  acquire,  purchase,  or  take  on  lease  any  lands 
or  any  easements  or  rights  over  or  in  any  land  for  the  purposes  in 
those  enactments  mentioned. 

7.  The  Court  was  of  opinion  and  found  as  a  fact  that  if  the 
London  County  Council  were  not  the  owners  of  the  said  heredita- 
ments assessed  as  aforesaid  they  would  be  willing  to  rent  the  said 
hereditaments  for  use,  as  the  said  hereditaments  are  now  used, 
upon  lease  or  agreement,  and  would  be  willing  to  pay  a  yearly 
rent  for  the  same  for  the  purposes  of  occupying  and  using  them 
as  part  of  and  in  connection  with  the  metropolitan  main  drainage 
system ;  and  that  they  would  pay  a  yearly  rent  for  the  said  heredit- 
aments, used  as  they  are  now  used,  sufficiently  high  to  support 
the  gross  and  net  rateable  values  respectively  appearing  in  the 
said  valuation  list  as  hereinbefore  mentioned.  And  the  Court 
further  found  as  a  fact  that  the  London  County  Council  are  prac- 
tically the  only  possible  tenants  of  the  said  premises  as  long  as 
the  said  premises  remain  part  of  their  main  drainage  system. 

8.  The  Court  further  was  of  opinion  and  found  as  a  fact  that  if 
the  said  land,  works,  buildings,  pumping-station,  and  machinery 
were  not  used  for  the  main  drainage  scheme,  but  were  discon- 
nected therefrom  and  in  the  hands  of  a  tenant  who  applied  them 
to  any  other  use  or  purpose  for  which  they  might  be  available, 
and  the  London  County  Council  were  not  taken  into  consideration 
as  possible  tenants,  then  the  gross  value  of  the  said  land  and 
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Court   of   Quarter  Sessions  was  right  in  law,  then  the  order  of 
Quarter  Sessions  is  to  be  confirmed. 

The   Queen's  Bench  Division  (Wright  and  Collins, 
JJ. )  affirmed  *  the  order  of  Quarter  Sessions.     The  Court  [*  578] 
of  Appeal  (Lord  Esher,  M.  E.,  Lopes  and  Kay,  L.  JJ.) 
reversed  that  decision  and  quashed  the  order  of  Quarter  Sessions 
(1893),  1  Q.  B.  210. 

May  30.  F.  Meadows  White,  Q.  C. ,  and  Danckwerts,  for  the 
appellants :  — 

In  the  earlier  Act  the  expression  used  was  "  annual  value  " ;  in 
the  later  *'  gross  "  and  "  rateable  "  value,  and  the  question  depends 
on  the  proper  application  of  these  terms,  which  are  defined  in 
32  &  33  Vict.  c.  67,  s.  4.  The  decision  in  the  Owens  College 
Case,  18  Q.  B.  D.  403,  was  unsound.  Pecuniary  profit  is  not  the 
main  element  to  be  considered.  The  case  of  Altrincham  Union 
Assessment  Committee  v.  Cheshire  Lines  Committee,  15  Q.  B.  D. 
597,  is  quite  consistent  with  the  appellants'  contention.  In  Reg. 
V.  Wnllingford  Union,  10  A.  &  E.  259,  it  was  held  that  a  work- 
house was  rateable;  and  Lord  Denman,  Ch.  J.,  at  p.  269,  said: 
"  The  occupation  is  not  beneficial  to  the  guardians  individually ; 
but  the  most  advantageous  mode  of  relieving  their  poor  is  an  advan- 
tage to  that  body. "  That  principle  exactly  applies  here.  It  was 
admitted  in  the  Court  below  that  the  premises  were  of  some  value, 
and  then  the  only  question  is  the  amount  of  value.  [They  cited 
Reg,  V.  Metropolitan  Board  of  Worlds,  L.  R  4  Q.  B.  15 ;  Guest  v. 
Overseers  of  East  Dean,  L.  R  7  Q.  B.  334 ;  London  County  Coun- 
cil V.  West  Ham  (1892),  2  Q.  B.  44;  Reg.  v.  Foundling  Hospital, 
L  R  7  Q.  B.  83 ;  Hare  v.  Overseers  of  Putiiey,  7  Q.  B.  D.  223 ; 
Corporation  of  Worcester  v.  Droitmch  Assessment  Committee,  2  Ex. 
D.  49 ;  Tgne  Improvement  Comminsion^rs  v.  Overseers  of  Chirton, 
1  E.  &  E.  516 ;  Reg,  v.  Cooper,  23  L.  J.  M.  C.  183 ;  Clyde  Navi- 
gation Trustees  v.  Adamson,  4  Macq.  931 ;  Oreig  v.  University  of 
Edinburgh,  L.  R  1  H.  L.  Sc.  348.] 

Bosanquet,  Q.  C,  and  Avory,  for  the  respondents,  referred  to 
the  arguments  used  in  the  first  appeal,  and  contended  that  cases 
such  as  Guest  v.  Overseers  of  East  Dean  and  Mersey  Docks  and 
Harbour  Board  v.  Llaneilian,  14  Q.  B.  D.  770,  in  which 
exemption  was  refused  *in  the  case  of  land  over  a  non-  [*579] 
rateable  mine,  and  of  cottages  adjacent  to  a  non-rateable 
lighthouse,  were  not  in  point.     They  also  cited  New  Shoreham 
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Harbour  Commissioners  y.  Overseers  of  Lancing,  L.  R  5  Q.  B.  489; 
Corporation  of  Peterborough  v.  Stamford  Union,  31  W.  K.  949 ; 
Great  Eastern  Railway  Company  v.  Hackney  Board  of  Works,  8 
App.  Cas.  687. 

Meadows  White,  Q.  C,  in  reply. 

The  House  took  time  for  consideration. 

Sept  S.    Lord  Hekschell,  L  C.  :  — 

My  Lords,  the  London  County  Council,  by  whom  the  first  of 
these  appeals  is  presented,  are  the  successors  of  the  Metropolitan 
Board  of  Works,  and  are  owners  of  the  outfall  works,  pumping- 
station,  and  appurtenances,  the  rating  of  which  is  in  question. 

The  sewage  south  of  the  Thames  is  conveyed  to  Crossness,  in 
the  parish  of  Erith,  and  for  the  purpose  of  discharging  it  into  the 
Thames  the  Metropolitan  Board  of  Works  purchased  thirty-seven 
acres  of  land,  and  constructed  upon  it  these  outfall  works,  pump- 
ing-station,  and  appurtenances. 

It  was  agreed  (paragraph  10  of  special  case)  *  that  if  the  land, 
outfall  works,  and  pumping-station  in  question  were  not  in  the 
possession  of  the  appellants,  but  in  the  hands  of  a  private  owner, 
and  connected  with  the  metropolitan  sewage  system,  to  be  let  to 
the  appellants  as  tenants,  they  would  be  willing  to  pay  a  yearly 
rent  for  the  same  for  the  purpose  of  being  used  as  part  of,  and  in 
connection  with,  the  metropolitan  sewage  system,  sufiBcient  to 
support  the  gross  and  net  rateable  value  as  fixed  by  th^  Quarter 
Sessions,  as  hereinbefore  mentioned,  but  that  except  for  the  pur- 
poses of  the  metropolitan  sewage  system,  and  if  the  said  works  and 
premises  were  disconnected  therefrom  and,  in  the  hands  of  a 
tenant,  applied  to  any  other  use  or  purpose  they  might  be  avail- 
able for,  the  rateable  value  of  the  land  and  premises  would  be 
£2678  gross,  and  £2143  net  rateable  value." 

The  appellants  contended :  *  That  the  said  works,  pumping- 
station,  and  premises  being  only  capable  of  beneficial  occu- 
[*580]  pation  *if  used  for  other  than  the  said  sewage  purposes, 
should  be  rated  at  the  value  for  which  the  same  would  let 
to  a  hypothetical  tenant  from  year  to  year,  supposing  the  said 
works,  pumping-station,  and  premises  were  not  used  as  part  of 
the  said  sewage  system,  but  were  entirely  disconnected  therefrom 
and  applied  to  any  other  use  or  purpose  for  which  they  could  be 
made  available,  and  that  the  appellants  should  be  rated  according 
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to  the  rule  laid  down  by  the  Court  of  Queen's  Bench  in  Metro- 
politan  Board  of  Wor^  v.  Churchwardens  and  Overseers  of  the 
Parish  of  West  Ham,  L.  R  6  Q.  B.  193,  40  L.  J.  M.  C.  30." 

The  respondents  contended :  "  That  as  the  appellants  would  have 
been  willing  to  pay  a  rent  for  the  said  works,  pumping-station, 
and  premises  if  they  had  not  been  the  owners,  they  must  be  taken 
into  account  as  hypothetical  tenants  from  year  to  year  in  order  to 
ascertain  the  rateable  value  of  the  said  premises,  and  that  the  rule 
as  laid  down  in  the  Burton-on- Trent  Corporation  v.  Church- 
wardens  and  Overseers  of  the  Parish  of  EggitUon,  24  Q.  B.  D. 
197,  59  L  J.  M.  C.  1,  governs  this  case. " 

The  Queen's  Bench  Division  gave  judgment  for  the  respondents, 
and  this  decision  was  affirmed  by  the  Court  of  Appeal.  No  reasons 
were  given  in  either  Court,  as  the  case  was  regarded  as  governed  by 
the  decision  of  the  Court  of  Appeal  in  Bur ton-on- Trent  Corpora- 
tion V.  Churchwardens  and  Overseers  of  the  Parish  of  Egginton, 

In  the  case  of  Churchwardens  and  Overseers  of  the  Poor  of  the 
Parish  of  West  Ham  v.  London  County  Council  (1892),  2  Q.  B. 
44,  which  is  also  before  your  Lordships  for  judgment,  the  ques- 
tion was  whether  the  London  County  Council  were  liable  to  be 
rated,  and,  if  so,  on  what  basis  in  respect  of  a  portion  of  the  main 
sewers  and  of  the  pumping-station  situate  in  the  parish  of  West 
HanL  So  much  of  the  outfall  mains  or  sewers  as  are  in  that 
parish  are  constructed  in  an  embankment  on  land  purchased  by 
the  Metropolitan  Board  of  Works,  comprising  about  thirty -seven 
acres.  It  was  agreed  that  if  the  land,  sewerfe,  pumping-station, 
and  works  were  in  the  hands  of  a  private  person,  to  be  let 
to  the  •London  County  Council  as  tenants,  they  would  [*581] 
be  willing  to  pay  a  sum  sufficient  to  support  the  gross  and 
rateable  value,  as  determined  by  the  Quarter  Sessions;  and  that 
if  the  land,  pumping-station,  and  works  were  disconnected  from 
the  metropolitan  sewage  system,  and,  in  the  hands  of  a  tenant, 
applied  to  any  other  use  or  purpose,  the  gross  estimated  rental  of 
the  land,  pumping-station,  and  works  (exclusive  of  sewers)  was 
£3125,  and  the  rateable  value  £2500.  The  Divisional  Court  of 
Queen's  Bench  affirmed  the  order  of  the  Quarter  Sessions,  but  the 
Court  of  Appeal  took  a  different  view.  The  only  question  deter- 
mined by  the  Court  of  Appeal  was  whether  the  sewers  were  rate- 
able ;  whether  the  other  works  were  rateable  or  not  was  withdrawn 
from  their  consideration. 
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The  Master  of  the  Eolls  thought  the  sewers  were  not  rate- 
able, because,  unless  it  were  the  Londoij  County  Council,  no 
tenant  could  be  found  who  would  give  any  rent  for  them,  and 
that  the  London  County  Council  could  not  be  the  hypothetical 
tenant  for  two  reasons :  first,  because  they  had  no  power  to  take 
the  sewers  on  lease;  and,  secondly,  because  they  must  occupy 
them  subject  to  the  restriction  that  they  could  make  nothing  by 
them.  Fry,  L  J.,  thought  that  in  order  that  a  hereditament 
should  be  rateable  three  conditions  must  be  fulfilled.  First,  there 
must  be  an  occupier ;  secondly,  a  reasonable  expectation  of  letting 
from  year  to  year  to  a  tenant;  thirdly,  a  reasonable  expectation 
of  so  letting  at  a  rent  of  the  kind  prescribed  by  the  statute  of 
William  TV.  He  came  to  the  conclusion  that  there  was  no  sug- 
gestion of  any  other  hypothetical  tenant  than  the  London  County 
Council,  and  that  they  were  not  persons  who  could  be  deemed 
hypothetical  tenants,  inasmuch  as  they  could  not  become  tenants 
of  sewers.  Lopes,  L.  J. ,  said  that  if  it  had  not  been  for  Beg.  v. 
Schcol  Bonrd  for  London,  17  Q.  B.  D.  738,  to  which  I  will  refer 
pn>sently.  he  should  have  thought  that  being  occupiers  under  such 
stiitutor}'  restrictions  as  those  by  which  they  are  affected,  and 
Waring  in  mind  the  fact  that  they  must  suffer  a  loss  from  their 
iKVUi^ition.  the  London  County  Council  were  not  the  kind  of 
hyinnhetical  tenant  contemplated  by  the  statute. 

In  the  case  of  Assessment  Committee  of  the  St.  George's 
[•582]  Vnion  v.  ^London  County  Council  (1893),  1  Q.  B.  210, 
which  also  stands  for  judgment  in  your  Lordships'  House, 
tl^o  ^uostion  niised  by  the  special  case  was  precisely  the  same  as 
tliul  raisoil  in  the  Erith  Case.^  It  was  found  as  a  fact  that  if  the 
LoniU>n  County  Council  had  not  been  the  owners  of  the  lands, 
\Y\nks.  buildings,  pumping-station,  and  machinery,  they  would 
havo  Kvu  willing  to  pay  a  rent  for  them  sufficient  to  support  the 
i«i\VN^  and  not  rateable  value  appearing  in  the  valuation  list  It 
»a^  furihor  found  that  if  the  lands,  &c.,  were  disconnected  from 
tlio  uuun  dmiuage  system  and  in  the  hands  of  a  tenant  who 
m^l^lud  thorn  to  any  other  use  or  purpose  for  which  they  might 
Iv  avaiKiMo,  the  gross  value  of  the  premises  would  be  £1577,  and 
tbo  v.UoaMo  value  £1318.  The  London  County  Council  con- 
touvlo\l  lH»t\>iv  the  Quarter  Sessions  that  they  ought  to  be  rated  at 

I  Nv»t  Tt*|H>rtoU  Wlow,  but  referred  to     Case  in  the  Court  of  Appeal  [1893],  1  (J 
ilwri»»K  *^»*'  AiKUUKUt  in  the  ^/.  George's     B.  at  p.  219. 
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this  lower  value,  according  to  the  rule  laid  down  by  the  Court 
of  Queen's  Bench  in  Metropolitan  Board  of  Wm^ks  v.  Church- 
wardens  and  Overseers  of  West  Ham,  L.  R  6  Q.  B.  193.  The 
assessment  committee  contended  that  the  assessment  should  be  at 
the  higher  value.  The  Queen's  Bench  Division  followed  the 
Erith  Case,  which  they  considered  identical  in  its  facts,  and 
upheld  the  higher  assessment.  The  Court  of  Appeal  reversed 
this  decision.  They  held  that  the  case  was  governed  by  the  West 
Ham  Case,  decided  by  them,  the  effect  of  which  I  have  just  stated. 
In  their  view,  no  distinction  could  be  drawn  between  the  rateabil- 
ity  of  sewers  and  that  of  lands  and  pumping-stations,  which  were 
part  of  the  sewerage  system ;  that  if  the  one  subject  were  not  rate- 
able, it  followed  that  the  other  was  not  rateable  either. 

My  Lords,  I  can  see  no  distinction  between  the  facts  of  the 
Erith  Case  and  those  of  the  St.  Georges  Case ;  they  appear  to  me 
to  be  identical.  The  judgments  of  the  Court  of  Appeal  in  the  two 
cases  are  therefore  in  direct  conflict.  The  former  case  was,  as  I 
have  said,  not  argued,  because  it  was  supposed  to  be  governed  by 
the  decision  in  the  Burton-^n-Trent  Case, 

The  distinction  drawn  between  the  Burton-on- Trent 
Case,  *  which  was  argued,  and  the  St,  George's  Case,  and,  [*583] 
as  far  as  I  can  see,  the  only  possible  distinction,  was  that 
whilst  the  Court  held  that  in  the  Burton-on- Trent  Case  the  sewer- 
age authority  could  have  become  tenants  of  the  laud  and  pumping- 
stations  which  they  owned,  it  was  not,  in  the  opinion  of  the 
Court,  within  the  power  of  the  London  County  Council  to  become 
tenants  of  the  land  and  pumping-station  which  belonged  to  them. 
I  shall  have  presently  to  consider  the  validity  of  this  distinc- 
tion ;  but  before  doing  so  it  will  be  convenient  to  call  attention 
to  the  decision  arrived  at  by  the  Court  of  Queen's  Bench  in  1868 
upon  a  statement  of  facts  identical  with  that  which  came  before 
the  Court  of  Appeal  in  the  Erith  (not  reported  below)  and  St. 
George's  Cases.  I  refer  to  the  case  of  Beg.  v.  Metropolitan  Board 
of  Works,  L.  R  4  Q.  B.  15.  Two  points  were  raised  in  that 
case :  first,  whether  the  main  sewers  of  the  Metropolitan  Board  of 
Works  were  rateable;  and,  secondly,  whether  a  pumping-station 
and  other  premises  belonging  to  them  were  rateable.  The  Court 
of  Queen's  Bench  (consisting  of  Cockburn,  Ch.  J.,  and  Lush, 
Haxnen,  and  Hayes,  JJ.  )  held  that  the  sewers  were  not  rateable. 

With  regard  to  the  pumping-station  the  Court  came  to  a  differ- 
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ent  conclusion.  They  held  that  it  was  rateable,  inasmuch  as  it 
had  an  occupation  value.  "  The  board  "  (said  the  learned  Judge 
who  delivered  the  juc^ment  of  the  Court)  **  must  have  rented  such 
premises,  if  they  had  not  become  owners  of  them,  and  a  tenant 
might  easily  be  found  to  take  them  if  the  board  were  able  and 
willing  to  let  them.  A  distinction  was  attempted  to  be  drawn  in 
favour  of  pumping  apparatus,  as  being  a  necessary  adjunct  to  the 
sewers,  and  it  was  contended  that  as  the  sewers  are  not  rateable 
this  adjunct  must  be  exempted  as  being  part  of  a  non-rateable 
subject  But  we  cannot  accede  to  this  view.  The  machinery 
stands  on  land  which  is  valuable  for  occupation,  and  which  would 
undoubtedly  be  rateable  in  the  hands  of  any  other  occupier,  and 
its  rateable  quality  cannot  be  affected  by  the  particular  use  to 
which  it  is  applied  by  the  board." 

It  may  be  that  the  actual  judgment  in  the  St  George's  Cane  is 
not  at  variance  with  the  judgment  of  the  Court  of  Queen's 
[*584]  *  Bench  in  the  case  of  Reg.  v.  Metropolitan  Board  of 
Worl'8.  The  former  case  was  so  framed  that  if  the  Court 
were  of  opinion  that  the  then  appellants  ought  to  be  rated  accord- 
ing to  the  rule  laid  down  by  the  Court  of  Queen's  Bench  in  the 
case  of  Metropolitan  Board  of  Works  v.  Churchwardens  and 
Overseers  of  West  Ham,  L.  R  6  Q.  B.  193,  40  L.  J.  M.  C.  30 
(to  which  I  shall  have  presently  to  advert),  and  that  the  deci- 
sion of  the  Court  of  Quarter  Sessions,  holding  that  the  London 
County  Council  were  to  be  taken  into  account  as  possible  hypo- 
thetical tenants,  and  that  the  case  was  governed  by  the  principles 
laid  down  in  the  Burton-on- Trent  Case,  was  erroneous  in  law,  the 
order  of  the  Quarter  Sessions  was  to  be  quashed  The  judgment 
in  the  St.  George's  Case  merely  quashed  the  order  of  Quarter  Ses- 
sions; it  was  therefore  right,  even  though  the  pumping-station 
were  rateable,  unless  it  were,  according  to  the  contention  of  the 
parish,  rateable  on  the  basis  that  the  London  County  Council  were 
to  be  taken  into  account  as  possible  hypothetical  tenants.  But 
the  Court  of  Appeal  distinctly  rested  their  judgment  on  the 
groiuid  that  the  pumping-station  was  not  rateable  any  more  than 
the  sewers,  and  that  no  distinction  could  be  drawn  between  the 
two  eases;  whilst  tlie  Court  of  Queen's  Bench  in  Seg.  v.  Metro- 
fkilitun  inxinf  of  Works  no  less  emphatically  drew  such  a  distinc- 
tion and  held  the  pumping-station  to  be  rateable  and  the  sewers 
not     The  Court  of  Appeal  did  not  canvass  the  reasons  adduced  in 
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the  judgment  of  the  Court  of  Queen's  Bench  in  Reg.  v.  Metro^ 
politan  Board  of  Works  or  dififerentiating  the  two  cases.  The 
Master  of  the  Bolls  said  that  he  was  not  in  the  least  persuaded 
that  the  view  taken  by  the  Court  of  Appeal  differed  from  the  view 
which  Lush,  J. ,  took.  The  other  learned  Judges  made  no  refer- 
ence to  the  Queen's  Bench  judgment 

My  Lords,  I  have  said  enough  to  show  that  the  question  of  the 
rateability  of  these  pumping-stations  is  at  present  in  a  most  un- 
satisfactory condition.  I  purpose  confining  myself  in  the  first 
instance  to  the  question  of  the  rateability  of  these  pumping- 
stations,  and  to  a  consideration,  if  they  be  rateable,  of  the 
proper  *  mode  of  assessing  them,  reserving  for  discussion  [*  585] 
at  a  later  period  the  case  of  the  sewers. 

The  decision  of  this  House  in  Jones  v.  Mersey  Docks,  11  H.  L. 
C.  443,  marks  an  epoch  in  the  law  of  rating.  Many  of  the  earlier 
decisions  are  tainted  with  this  vice,  that  they  proceed  upon  the 
supposition  that  lands  held  for  public  purposes  are  on  that  account 
not  rateable.  This  doctrine  is  now  exploded,  your  Lordships' 
House  having  distinctly  determined  that  the  circumstance  that 
land  is  held  by  a  public  body  for  public  purposes  does  not  affect 
its  rateability. 

Much  reliance  was  placed  in  the  argument  at  the  bar  in  the 
present  cases  on  the  language  used  by  Blackburn,  J. ,  in  deliver- 
ing the  opinion  of  the  Judges  in  Jones  v.  Mersey  Docks,  11  H.  L. 
C.  443,  462.  The  learned  Judge  said :  "  It  is  clear  that  there  can 
be  no  valid  rate  unless  the  occupation  be  such  as  to  be  of  value ; 
and  if  the  words  '  beneficial  occupation  '  are  to  be  understood  as 
merely  signifying  that  the  occupation  is  of  value  (which  is  obvi- 
ously the  sense  in  which  the  phrase  is  used  in  many  of  the  cases 
cited  at  the  bar),  it  is  clear  that  a  beneficial  occupation  is  essen- 
tial as  the  foundation  of  the  rate."  The  learned  Judge,  in  my 
opinion,  did  not  and  could  not  have  meant  that  it  is  essential  to 
rateability  that  a  particular  occupier  of  the  land  can  make  a 
pecuniary  profit  by  the  use  to  which  he  is  putting  it  It  is,  I 
think,  rateable  whenever  its  occupation  is  of  value. 

At  the  time  when  the  Metropolitan  Board  of  Works  purchased 
in  the  parish  of  Erith  thirty-seven  acres  of  land  for  the  purposes 
of  their  works,  the  land  was  of  course  rateable.  That  it  ceased 
to  be  so  as  soon  as  the  Metropolitan  Boanl  of  Works  became  the 
owners  can  scarcely  be  contended.     For  the  purpose  of  discharging 
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a  duty  imposed  upon  them  by  law  they  found  it  expedient  to  erect 
certain  buildings  upon  the  land  and  to  connect  them  with  sewers 
in  other  lands  belonging  to  them.  I  am  unable  to  see  how  this 
could  produce  the  result  that  premises  previously  rateable  ceased 
to  be  so.  It  is  found  as  a  fact,  as  I  have  already  stated,  that  if 
the  works  were  disconnected  from  the  metropolitan  sewage  sys- 
tem and  in  the  hands  of  a  tenant  applied  to  any  other  purpose 
for  which  they  might  be  available,  their  net  rateable 
[*586]  *  value  would  be  £2143.  Suppose  some  other  system  of 
sewage  were  adopted  and  the  pumping-station  were  no 
longer  applied  to  its  present  use,  I  do  not  think  it  could  be 
doubted  that  the  London  County  Council  would  be  rateable  in 
respect  of  it,  and  that  its  rateable  value  would  be  at  least  the  sum 
thus  fixed.  If  so,  I  cannot  think  that  it  is  exempt  from  rate- 
ability  at  the  present  time  on  account  of  the  particular  use  to 
which  it  is  put  by  the  owner,  —  a  use  which  it  is  clear  might  be 
abandoned  at  any  time  if  it  were  thought  expedient  to  do  so.  No 
obligation  was  imposed  upon  the  Metropolitan  Board  of  Works, 
and  none  is  imposed  on  the  London  County  Council,  of  maintain- 
ing in  existence  any  particular  sewage  work. 

My  Lords,  so  far  I  have  dealt  only  with  the  question  of  ratea- 
bility ;  upon  what  principle  the  assessment  ought  to  be  made,  and 
what  considerations  are  proper  to  be  taken  into  account,  are  ques- 
tions which  to  my  mind  are  involved  in  much  greater  diflSculty. 

In  the  case  of  the  Metropolitan  Board  of  Works  v.  Church- 
wardens and  Overseers  of  West  Ham,  which  came  before  the  Court 
of  Queen's  Bench  in  1870,  the  question  was  raised  on  what  prin- 
ciple the  Metropolitan  Board  of  Works  were  to  be  assessed  in 
respect  of  a  pumping-station.  It  was  held  that  they  were  to  be 
assessed  upon  the  basis  of  the  rent  which  would  be  paid  by  a 
hypothetical  tenant  from  year  to  year,  supposing  the  pumping- 
station  were  not  used  for  the  purpose  of  main  drainage,  but  was 
entirely  disconnected  therefrom,  and  applied  to  any  other  use  or 
purpose  for  which  it  could  be  made  available  by  a  tenant-  It 
was  admitted  by  the  learned  counsel  who  appeared  in  that  case 
for  the  respondents  that  the  Metropolitan  Board  of  Works  were 
rateable  upon  the  basis  adopted  by  the  Court  Before  the  Quarter 
Sessions  the  parish  had  contended  that  the  proper  principle  to 
apply  in  rating  property  was  to  treat  it  as  if  belonging  to  and  con- 
structed by  a  private  owner,  and  in  his  hands  to  be  let  to  the 
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board  as  yearly  tenants ;  but  this  contention  appears  to  have  been 
abandoned  before  the  Court  of  Queen's  Bench.  The  suggestion 
that  a  public  body  who,  in  discharge  of  the  duties  imposed  cm 
them  by  law,  have  become  the  owners  of  land  and 
•buildings  thereon,  might  be  themselves  taken  into  ac-  [*587] 
count  as  possible  tenants,  was,  so  far  as  I  am  aware,  first 
insisted  on  in  the  case  of  B^g.  v.  School  Board  for  London.  The 
Court  of  Appeal  held  that,  in  determining  what  was  the  rateable 
value  of  a  school  board  building,  the  school  board  might  be 
regarded  as  possible  tenants,  and  what  they  would  have  been 
willing,  had  they  not  been  owners,  to  have  paid  as  rent  for  the 
premises,  might  be  taken  into  consideration.  The  arguments 
urged  at  your  Lordships'  bar  in  the  present  case  render  it  neces- 
sary to  review  this  decision,  and  to  determine  whether  it  was 
sound  in  point  of  law. 

The  rule  which  is  to  govern  the  assessment  of  premises  to  the 
poor-rate  was  laid  down  by  the  Legislature  in  6  &  7  Will.  IV.  c. 
96,  s.  1,  which  provided  that:  '\No  rate  for  the  relief  of  the  poor 
should  be  allowed  or  be  of  any  force  which  should  not  be  made 
upon  an  estimate  of  the  net  annual  value  of  the  hereditaments 
rated  thereunto,  that  is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year,  free  of  all 
usual  tenants'  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessar}'  to  maintain  them  in  a  state  to  command  such  rent ' 

In  the  Act  to  provide  for  uniformity  in  the  assessment  of  rate- 
able property  in  the  metropolis  (32  &  33  Vict  c.  67,  s.  4)  the 
term  "  gross  value  "  is  defined  as  "  the  annual  rent  which  a  tenant 
might  reasonably  be  expected,  taking  one  year  with  another,  to 
pay  for  a  hereditament  if  the  tenant  undertook  to  pay  all  usual 
tenants'  rates  and  taxes  and  tithe  commutation  rent-charge,  if 
any,  and  if  the  landlord  undertook  to  bear  the  cost  of  the  repairs 
and  insurance,  and  the  other  expenses,  if  any,  necessary  to  main- 
tain the  hereditament  in  a  state  to  command  that  rent'  The 
term  "  rateable  value  "  is  defined  as  meaning  "  the  gross  value 
after  deducting  therefrom  the  probable  annual  average  cost  of  the 
repairs,   insurance,  and  other  expenses  as  aforesaid." 

So  far  as  the  question  to  be  determined  in  this  case  is  con- 
cerned I  do  not  think  the  terms  of  the  later  Act  are  important 
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[*588]  •*'The  annual  rent  which  a  tenant  might  reasonably  be 
expected,    taking   one  year   with  another,  to   pay  for  a 
hereditament "  is  the  same  thing  as  "  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year. " 

It  has  never  been  doubted  that  the  rent  which  is  actually  being 
paid  by  the  occupier  does  not  necessarily  indicate  what  is  the  rent 
which  a  tenant  might  reasonably  be  expected  to  pay,  or  that  an 
owner  who  is  in  occupation,  and  who  may  not  be  willing  to  let 
on  any  terms,  is  none  the  less  rateabla     The  tenant  described  by 
the  statute  has  always  been  spoken  of  by  the  Court  as  **  the  hypo- 
thetical tenant.  *     Whether  the  premises  are  in  the  occupation  of 
the  owner  or  not,  the  question  to  be  answered  is :  Supposing  they 
were  vacant  and  to  let,  what  rent  might  reasonably  be  expected  to 
be  obtained  for  them  ?     So  far  there  can,  I  think,  be  no  difference 
of  opinion.     But  then  arises  the  question :  Is  the  owner  to  be 
regarded  as  one  of  the  possible  tenants  in  considering  what  rent 
might  reasonably  be  expected?     Bearing  in  mind  what  was  the 
object  of  the  Legislature  in  prescribing  this  test  of  annual  value, 
I  cannot  myself  entertain  any  doubt  that  the  owner  ought  to  be 
thus   taken   into  account      I   entirely  concur    in    the   decision 
arrived  at  by  the  Court  of  Appeal  in  the  case  of  Reg,  v.  Sckool 
Board  for  London,     I  think  the  circumstances  of  that  case  when 
examined  are  cogent  to  support  the  view  which  there  obtained 
acceptance.     If   the  school  board  were  to  hire  buildings  for  the 
purpose  of  establishing  a  school,  it  could  not  be  contested  that 
these  buildings  would  be  rateable,  and  that  the  rent  which  the 
school  board  paid  would  be  a  most  important  element  in  determin- 
ing the  sum  at  which  they  were  to  be  assessed.     If  instead  of 
hiring  school  buildings  they  erected,  upon  land  similarly  situate, 
like  buildings,  or  if  they  were  to  buy  the  reversion  of  the  build- 
ings they  hired,  and  so  became  the  owners,  why  in  either  of 
these  cases  should  the  assessment  be  different  ?    The  premises  are 
to  them  in  all  these  cases  of  the  same  value,  and  their  occupation 
is  equally  beneficial :  why  should  the  sum  at  which  they  are  to  be 
assessed  to  the  relief  of  the  poor  differ  ? 

Again,  suppose  premises  of  occupation  value  for  agri- 

[*  589]  cultural  *  purposes  were  to  be  adopted  by  the  owner  for 

use  in  connection  with  the  manufacture  of  some  article 

under  a  patent  process,  which  he  alone  was  licensed  to  use,  and 

that  in  their  then  condition  no  person  would  be  willing  to  take 
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them,  would  the  premises  cease  to  be  rateable  or  be  assessable 
only  at  a  nominal  sum  although  they  might  be  much  more  valu- 
able to  the  owner  and  their  occupation  much  more  beneficial  than 
if  they  had  remained  fit  for  agriculture  and  in  a  condition  to  be 
readily  let  for  that  purpose  ?  I  cannot  think  so.  These  are  illus- 
trations. Many  others  might  be  adduced  pointing  in  the  same 
direction,  and  to  my  mind  conclusively  showing  that  the  object 
of  the  Legislature  in  enacting  the  provisions  of  the  statute  of 
William  IV.,  to  which  I  have  referred,  would  be  defeated  if  the 
question  what  the  owner  would  have  given  if  the  premises  had 
been  to  let  and  he  had  been  free  to  take  them  were  discarded  from 
consideration. 

The  decision  arrived  at  in  the  School  Board  Case  was  followed 
in  the  Burton-on- Trent  Case,  which  related  to  a  pumping-station 
in  connection  with  a  sewage  farm. 

In  the  case  of  the  Mersey  Docks  and  Harbour  Board  v.  Overseers 
of  Zlaneilian,  14  Q.  B.  D.  770,  which  was  earlier  than  either  of 
these  cases,  language  was  used  by  some  of  the  learned  Judges 
which  it  is  not  easy  to  reconcile  with  the  decision  in  the  Burton- 
on- Trent  Case;  and,  indeed,  I  am  not  sure  that  the  decisions  in 
the  two  cases  are  altogether  consistent  In  the  Mersey  Docks  Case 
the  question  to  be  decided  was  the  rateability  of  the  Mersey 
Docks  and  Harbour  Board,  and  the  principle  upon  which  they 
were  to  be  assessed  in  respect  of  a  lighthouse,  telegraph  station, 
buildings,  and  lands  within  the  parish  of  Llaueilian.  By  the 
Mersey  Docks  Acts,  certain  lighthouses  theretofore  erected,  and 
also  a  system  of  telegraphs  established  for  the  information  and 
benefit  of  shipping  entering  the  port  of  Liverpool,  became  vested 
in  the  Mersey  Docks  and  Harbour  Board,  to  be  maintained  and 
worked  by  them.  The  lighthouse  in  question  was  one  of  those 
which  had  been  previously  maintained  by  the  Trustees  of 
the  Liverpool  Docks,  and  the  lease  of  *  which  for  a  term  [*590] 
expiring  in  1863  became  vested  in  the  appellants  on  their 
incorporation.  The  appellants  afterwards  purchased  the  freehold 
of  the  site  of  the  lighthouse  and  some  adjoining  land,  and  spent 
a  considerable  sum  in  structural  improvements  of  the  lighthouse. 
The  Master  of  the  Rolls  came  to  the  conclusion  as  a  matter  of 
fact,  that  under  the  statutes  regulating  the  matter  the  Conservancy 
receipts  applicable  to  the  maintenance  of  the  lighthouse  could 
never  exceed  the  Conservancy  expenditure;  he  came  as  a  conse- 
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qoence  to  the  conclusion  that  the  hypothetical  tenant  must  real 
it  subject  to  the  Acts  of  Parliament^  and  that  therefore  it  would 
be  a  profitless  occupation,  inasmuch  as  no  person  \irho  received  the 
earnings  could  make  any  profit  therefrom.  He  therefore  thought 
the  lighthouse  had  no  beneficial  value,  and  that  there  could  be  no 
beneficial  occupation.  "  That  occupation  is,"  he  said,  *  (to  repeat 
the  phrase  we  used  a  short  time  ago)  struck  with  sterility  by  the 
Acts  of  Parliament '  The  phrase  to  which  the  Masteb  of  the 
EoLLS  referred  was  made  use  of  in  the  case  of  West  Bromwich 
School  Board  v.  Overseers  of  Wed  Bromurieh,  13  Q.  R  D.  929, 
943,  944,  945.  In  that  case  the  question  of  the  rateability  of  a 
school  board  in  respect  of  a  public  elementary  school  belonging  to 
them  was  raised  for  the  first  time.  Expressions  were  used  by 
some  of  the  learned  Judges  which  do  not  seem  to  me  to  be  quite 
in  harmony  with  the  views  arrived  at  on  more  mature  considera- 
tion of  the  matter  in  the  case  of  Beg.  v.  School  Board  for  London. 
There  is,  however,  no  conflict  between  the  two  decisions,  inas- 
much as  the  school  board  was  held  rateable.  Bowen,  L  J.,  said: 
""  I  will  assume  that  in  the  hands  of  the  school  board  it  is  not 
capable  of  being  beneficially  occupied;  but  we  must  consider 
whether  it  is  capable  of  being  beneficially  occupied  in  the  hands 
of  any  other  person.  If  land  is  by  law  struck  with  sterility  when 
in  any  and  everybody's  hands,  so  that  no  profit  can  be  derived 
from  the  occupation  of  it,  it  cannot  be  rated  to  the  relief  of  the 
poor.  But  if  the  schoolhouse  is  not  used  by  this  school  board  for 
any  profitable  purpose,  it  by  no  means  follows  that  the  site  of  it 
must  be  sterile  in  every  other  person's  hands. '     (13  Q.  B.  D.  at  p. 

942.) 
[*59]]      *Now,  if  land  is  "struck  with   sterility  in  any  and 

everybody's  hands,"  whether  by  law  or  by  its  inherent 
condition,  so  that  its  occupation  is,  and  would  be,  of  no  value  to 
any  one,  I  should  quite  agree  that  it  cannot  be  rated  to  the  relief 
of  the  poor.  But  I  must  demur  to  die  view  that  the  question 
whether  profit  (by  which  I  understand  is  meant  pecuniary  profit) 
can  be  derived  from  the  occupation  by  the  occupier  is  a  criterion 
which  determines  whether  the  premises  are  rateable,  and  at  what 
amount  they  should  be  assessed ;  and  I  do  not  think  that  a  build- 
ing in  the  hands  of  a  school  board  is  incapable  of  being  benefi- 
cially occupied  by  them,  and  is  not  so  occupied  because  they  are 
prohibited   from   deriving  pecuniary  profit  from  its  use.     Fey, 
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L.  J. ,  in  the  case  of  Reg.  v.  School  Board  for  London,  said :  "  The 
term  '  sterility  *  has  been  introduced  into  the  cases  because,  as  a 
general  rule,  a  profit  is  produced ;  but  it  does  not  by  any  means 
follow  that  because  there  is  no  profit  there  is  no  value.  There 
could  be  no  better  illustration  of  this  than  in  the  present  casa  * 
I  think  the  learned  Judge  here  points  to  the  true  test :  whether 
the  occupation  be  such  as  to  be  of  value.  This  is  the  language 
used  by  Lord  Blackburn,  and  I  have  already  said  that  the  possi- 
bility of  making  a  pecuniary  profit  is  not  in  my  opinion  the  test 
whether  the  occupation  is  of  value. 

As  the  case  of  the  Mersey  Docks  atid  Harbour  Board  was  much 
relied  on  by  the  counsel  for  the  London  County  Council,  I  feel 
bound  to  say  that  I  cannot  agree  with  the  view  there  adopted,  that 
because  no  pecuniary  profit  could  be  derived  from  the  Conservancy 
dues  to  which  the  board  were  entitled  in  respect  of  their  light- 
house, its  occupation  was  not  a  beneficial  occupation,  and  had  no 
pecuniary  value,  or  that  it  was,  in  any  sense  which  could  exempt 
it  from  rateability,  "  struck  with  sterility. "  It  appears  that  the 
lighthouse  had  at  one  time  actually  been  held  by  the  board  as 
tenants.  During  that  period  its  rateability  could  hardly  be  in 
question.  Did  the  board  become  less  rateable,  or  assessable  on 
any  different  basis,  because  they  ceased  to  be  tenants  and  became 
the  owners  ?  The  lighthouse,  as  it  appears  to  me,  was  of  value  to 
the  dock  board,  inasmuch  as  it  assisted  to  protect  from  danger  ves- 
sels which  might  use  their  docks  and  pay  them  dock  dues. 

*I  think  some  confusion  has  arisen  from  regarding  the  [*592] 
term  "  beneficial  occupation  "  as  meaning  the  same  thing 
as  an  occupation  by  which  a  profit  could  be  earned.  As  was 
pointed  out  by  the  Court  of  Queen's  Bench  in  Governors  of  Bristol 
Poor  V.  Wait,  5  Ad.  &  E.  1,  this  is  not  its  meaning  when  used 
as  a  test  of  rateability.  The  Governors  of  the  Poor  of  Bristol  had 
taken  certain  property  outside  the  limits  of  their  city  for  the  pur- 
pose of  putting  out  their  poor,  either  simply  to  lodge  them  or  to 
employ  them  at  their  discretion.  In  holding  the  governors  rate- 
able Lord  Denman,  Ch.  J.,  in  delivering  the  considered  judgment 
of  the  Court  of  Queen's  Bench,  said :  "  The  absence  of  *  beneficial 
occupation  '  was  also  much  insisted  upon ;  and  it  was  contended 
that  that  is  the  true  criterion  to  ascertain  whether  property  be 
rateable  or  not.  It  is  not  to  be  denied  but  that  this  phrase, 
'  beneficial  occupation, '  has  been  in  frequent  use ;  and,  generally 
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speaking,  it  serves  tolerably  well  to  convey  rather  a  popular 
notion  than  to  give  a  certain  rule  for  deciding  the  question 
of  rateability  in  every  instance.  Because,  if  by  beneficial  be 
meant  profitable,  or  anything  like  it,  the  expression  is  obviously 
fallacious. " 

There  is,  no  doubt,  a  certain  class  of  cases  in  which  the  amount 
of  profit  which  can  be  earned  by  the  occupation  of  a  hereditament 
is  very  material  in  ascertaining  the  sum  at  which  it  should  be 
assessed.  In  the  case  of  gasworks,  waterworks,  and  other  indus- 
trial undertakings  where  a  hereditament  is  enhanced  in  value  by 
its  connection  with  a  profit-bearing  undertaking,  the  profits  earned 
and  the  share  of  those  profits  attributable  to  any  particular  heredit- 
ament have  to  be  taken  into  account,  and  in  such  cases  as  these 
any  restrictions  which  the  law  has  imposed  upon  the  profit-earn- 
ing capacity  of  the  undertaking  must  of  course  be  considered 
But  I  do  not  think  this  class  of  cases  affords  any  guide  to  the 
assessment  of  such  hereditaments  as  those  with  regard  to  which 
your  Lordships  have  now  to  lay  down  the  proper  principle  of 
rating. 

Owing  to  a  statement  made  in  the  course  of  the  argument  at  the 
bar,  I  wish,  in  order  to  avoid  possible  misconception,  to  add  a 
few  words  as  to  the  method  which  ought  to  be  followed 
[*  593]  when  *  it  is  manifest  that  an  owner  would  be  willing  to 
pay  a  higher  rent  than  could  be  obtained  from  any  other 
tenant.  It  was  said  that  a  practice  prevails  of  taking  5  per  cent 
on  the  cost,  in  the  case  of  buildings,  as  a  basis  for  arriving  at  the 
rental.  Such  a  rule  of  thumb  may  be  all  very  well  where  the 
premises  would  be  likely  to  find  competing  tenants,  but  is  not  by 
any  means  necessarily  applicable  where  it  is  thought  that  the 
owner  would  be  likely  to  give  a  higher  rental  than  any  one  else. 
It  would  often  be  obvious  that  he  would  never  be  willing  to  pay 
the  rent  arrived  at  in  such  a  fashion,  inasmuch  as  it  would  be 
more  advantageous  for  him  to  become  the  owner.  There  are  many 
other  circumstances,  too,  which  may  affect  the  answer  to  the 
question  what  the  owner  of  premises  would  have  been  willing  to 
give  if  instead  of  becoming  the  owner  he  had  become  the  tenant 
of  them.  In  all  cases  of  the  description  of  which  I  am  speaking, 
the  whole  of  the  circumstances  and  conditions  under  which  the 
owner  has  become  the  occupier  must  be  taken  into  consideration, 
and  no  higher  rent  must  be  fixed  as  the  basis  of  assessment  than 
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that  which  it  is  believed  the  owner  would  really  be  willing  to  pay 
for  the  occupation  of  the  premises. 

Having  given  my  reasons  for  thinking  that  the  judgment  of  the 
Court  of  Appeal  in  the  Burton-orirTrent  Case  was  correct  and  that 
the  principles  there  laid  down  are  in  accordance  with  the  law,  I 
turn  now  to  the  point  which  it  was  thought  differentiated  the 
St.  George's  Case  from  the  Burton'<ynrTrent  Case,  namely,  that 
neither  the  Metropolitan  Board  of  Works  nor  the  London  County 
Council  could,  under  the  statutes  which  gave  them  their  powers, 
have  become  tenants  of  the  pumping-stations,  of  which  they  were 
and  are  the  owners. 

The  point  was  first  glanced  at  in  the  judgment  of  the  Master 
OF  THE  Rolls  in  Reg.  v.  School  Board  for  London :  "If  (said 
the  learned  Judge)  "  by  the  terms  of  any  statute,  it  *  (the  school 
board)  "  could  not  legally  be  tenant,  it  would  be  excluded  from 
the  calculation."  The  view  thus  suggested  was  adopted  by  the 
Court  of  Appeal  as  the  ground  of  their  decision  in  the  case 
of  Owens  College  v.  Overseers  of  Chorlton-upon-*  Medlock,  [*594] 
18  Q.  B.  D.  403.  The  appellants  were  the  governors  of 
Owens  College.  The  property  rated  consisted  of  land  purchased 
by  them  for  the  college  and  college  buildings  erected  and  provided 
by  them  under  the  Owens  College  Act,  1870.  The  governors  were 
empowered  to  acquire  and  hold  land  as  a  site  for  the  college,  and 
other  land  not  exceeding  200  acres.  They  were  also  empowered 
to  grant  leases  of  the  lands  vested  in  them,  except  the  site  of  the 
college.  The  college  could  not  be  carried  on  as  a  collegiate  insti- 
tution at  a  profit  in  a  commercial  sense.  The  lands  had  been 
purchased  at  an  expense  of  £25,000  and  upwards,  and  the  build- 
ings had  cost  more  than  £125,000.  The  respondents  had  assessed 
the  governors  of  the  college  at  the  rateable  value  of  £3285.  The 
case  stated  found  that,  if  let  for  any  purposes  to  which  (without 
considerable  structural  alterations)  they  were  capable  of  being 
turned,  they  would  not  let  for  more  t}iQji  £1300  per  annum  gross 
rental.  Upon  the  basis  of  a  rateable  value  thus  arrived  at,  the 
college  authorities  were  willing  to  be  assessed.  The  Master  of 
THE  Rolls  said  that  if  the  college  could  be  considered  as  possible 
tenants,  that  valuation  would  be  wrong.  The  test  for  the  deter- 
mination of  the  case  seemed  to  him  to  be  whether  they  could 
legally  be  tenants  of  the  site  for  the  purposes  of  the  Act :  "  For 
if  they  could  not '  (said  the  learned  Judge)  "  can  it  be  right  to 
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say  that  what  they  would  give  for  rent  should  be  taken  into 
account  ? "  After  giving  his  reasons  for  thinking  that  the  site 
which  the  governors  were  authorised  to  take  was  what  they  were 
to  acquire  as  owners  in  fee  simple,  the  learned  Judge  proceeded: 
"  If  so,  it  appears  to  me  to  follow  that  they  ought  not  to  be  taken 
into  consideration  as  hypothetical  tenants.  Can  it  be  supposed 
that  the  governors  are  seeking  to  become  tenants  of  a  site  when 
the  Act  of  Parliament  says  they  cannot  be  tenants  ?  It  seems  to 
me  that  the  proposition  involves  the  answer  to  it. ' 

The  other  learned  Judges  concurred  in  this  view.  Bowen, 
L.  J. ,  said :  "  It  seems  to  me  that  they  ought  to  be  excluded  from 
the  class  of  persons  who  might  reasonably  be  expected  to  give  a 
rent  for  the  premises,  because  they  cannot,  as  matters  stand,  ever 
become  tenants  of  the  premises  for  the  purposes  of  a  site 
[*  595]  for  the  *  college ;  a  fetter  is  already  imposed  upon  them, 
and  they  can  never  now  hold  the  premises,  except  as 
owners  in  fee  simple. "  Fry,  L.  J. ,  said :  "  It  seems  to  me  that 
the  result  is  that  the  land  is  dedicated  for  ever  as  the  site  of  a 
building  for  the  college,  and  that  the  appellants  are  incapable  of 
hiring  that  land  for  the  purposes  of  the  college,  and  therefore  that 
the  contention  is  well  founded  that,  being  prohibited  from  hir- 
ing the  land  they  cannot  be  taken  into  consideration  as  possible 
tenants. " 

My  Lords,  I  have  stated  fully  the  reasons  which  led  the  learned 
Judges  to  the  conclusion  that  the  governors  of  Owens  College  were 
to  be  left  out  of  account  as  possible  tenants  when  determining  the 
annual  value  of  the  premises  occupied  by  them,  and  I  have  most 
carefully  considered  these  reasons  with  all  the  respect  which  is 
justly  due  to  the  views  of  the  learned  Judges  who  concurred  in 
them ;  but  I  am  unable  to  share  the  opinion  which  they  expressed. 
The  conclusion  arrived  at  is  in  its  result  sufficiently  startling- 
Two  public  bodies  might  have  erected  buildings  similar  in  *^^ 
respects  upon  lands  similar  in  situation  and  of  equal  value;  and 
these  buildings  might  be  occupied  in  the  same  way  and  appli^ 
to  the  same  purposes ;  and  yet,  if  one  of  these  bodies  had  power, 
under  the  statute  constituting  it,  to  hire  such  buildings,  and  the 
other  had  no  such  power,  the  rateable  value  of  the  buildings 
might,  and  almost  certainly  would,  be  different ;  that  is  to  say, 
the  buildings  would  have  a  different  annual  value,  for  the  ^^rds 
in   the  statute   of  William   IV.,   which   follow  the  exprtjssion 
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"  annual  value,  *  only  provide  a  means  of  arriving  at  what  is  the 
annual  value  of  the  premises.  Why  should  the  annual  or  the 
rateable  value  of  the  premises  for  the  purposes  of  the  poor  law 
depend  upon  the  statutory  power  of  the  owner  to  take  them,  sup- 
posing he  had  not  been  the  owner  ?  I  am  unable  to  discover  any 
satisfactory  reason  for  this  difference,  and  none  seems  to  me  to  be 
suggested  by  the  judgments  in  the  Owens  College  Case.  I  do  not 
think  the  distinction  drawn  can  be  confiued  to  premises  belonging 
to  and  occupied  by  public  bodies  for  public  purposes.  A  private 
individual  might  receive  money  under  an  obligation  to  erect 
with  it  a  building  upon  a  particular  site  to  be  occupied 
•by  him  during  his  lifetime,  and  with  a  prohibition  [*596] 
against  letting  to  any  one  else.  If  the  principle  adopted 
in  the  Owens  College  Case  be  a  sound  one,  such  an  owner  would, 
I  presume,  be  equally  excluded  from  consideration.  No  attempt 
was  made  to  show  that  it  was  reasonable  or  just  that  the  distinc- 
tion drawn  in  that  case  should  affect  the  i*ateability  of  premises 
or  their  assessment  to  the  poor-rate;  it  appears  to  have  been 
thought  a  necessary  consequence  of  the  application  to  such  a  case 
of  the  rule  for  the  assessment  of  property  laid  down  by  the  statute 
of  William  IV.  No  doubt  if  this  were  so  the  conclusion  reached 
was  a  right  one,  however  unsatisfactory  or  even  unjust  it  might 
be,  that  the  rateability  or  assessment  of  premises  in  other  respects 
similar,  and  occupied  for  similar  purposes,  should  depend  upon 
whether  the  owner  could  have  taken  the  premises  which  he  occu- 
pied as  tenant,  or  was  only  enabled  to  become  the  owner  of  them. 
But  having  regard  to  the  language  used  in  the  statute,  and  the 
construction  which  has  been  put  upon  it,  I  do  not  myself  feel 
the  difficulty  by  which  the  Court  of  Appeal  seem  to  have  been 
pressed.  An  owner  who  is  in  occupation  of  premises  can,  of 
course,  never  reasonably  be  expected  to  take  them  as  tenant  from 
year  to  year  —  he  cannot  become  tenant  to  himself.  Yet  it  has 
been  held  that  the  rent  which,  if  the  property  were  in  other 
hands,  he  would  be  willing  to  pay,  may  be  taken  into  account 
when  inquiring  what  is  its  annual  value ;  that  is,  at  what  sum 
it  might  reasonably  be  expected  to  let  from  year  to  year.  If  the 
hypothesis  be  admissible  that  the  owner  might  himself  be  amongst 
the  possible  tenants,  although,  as  a  matter  of  fact,  he  could  not 
be  so,  it  seems  to  me  no  more  violent  hypothesis  to  conceive  him 
as  amongst  the  possible  tenants,  even  although  he  may  be  sub- 

TOL.  XXII.  —  89 


610  RATING. 


No.  9.  —  Lmdon  County  Ckraneil  ▼.  Erith,  1899.    A.  G.  696,  697. 

ject  to  certain  legal  restrictions  which  would  prevent  his  becoming 
so.  And,  having  regard  to  the  scope  and  object  of  the  enactment 
in  the  statute  of  William  IV.,  I  can  see  no  sufficient  reason  why, 
if  in  the  one  case  he  may  be  regarded  as  the  hypothetical  tenant^ 
he  may  not  equally  be  so  regarded  in  the  other.  It  seems  to  me 
that  a  contrary  conclusion  ought  not  to  be  arrived  at  unless  the 

provisions  of  the  statute  inexorably  require  it 
[*  597]  •  For  these  reasons,  my  Lords,  I  am  of  opinion  that  the 
judgment  in  the  St.  George's  Case  cannot  be  supported, 
even  on  the  assumption  that  the  Court  of  Appeal  rightly  held 
that  the  London  County  Council  were  only  empowered  to  become 
the  owners,  and  could  not,  in  fact,  have  become  the  tenants  of  the 
pumping-stations  in  question.  It  follows,  in  my  opinion,  that 
the  judgment  in  the  case  of  London  County  Council  v.  Church- 
wardens, &c.,  of  Erith  (not  reported  below),  ought  to  be  aflSrmed, 
and  the  appeal  dismissed  with  costs ;  whilst  in  the  case  of  As&csi- 
ment  Committee  of  St,  George* s  Union  v.  London  County  CouncU 
the  judgment  must  be  reversed  with  the  usual  consequence  as  to 
costs. 

I  now  turn  to  the  separate  case  of  the  rateability  of  the  main 
outfall  sewers  in  the  parish  of  West  Ham.  But  before  dealing 
with  the  particular  facts  relating  to  the  main  sewers  in  that 
parish,  I  desire  to  consider  the  case  generally  of  the  main  sewers 
formerly  vested  in  the  Metropolitan  Board  of  Works,  and  now  in 
the  London  County  Council.  It  was  held,  as  I  have  said,  that 
the  sewers  were  not  rateable.  The  ground  of  the  decision  was 
thus  put  by  Lush,  J.,  who  delivered  the  judgment  of  the  Court: 
"  We  are  of  opinion  that  they  are  not  rateable,  on  the  short  ground 
that  they  are  not  at  present  the  subject  of  a  beneficial  occupation. 
No  payment  is  made  to  the  board  for  the  use  of  them ;  the  rates 
which  they  are  empowered  to  levy  are  for  the  expense  of  con- 
struction and  maintenance,  and  nothing  more.  Their  occupation 
yields  no  profit  to  the  board,  as  occupiers,  either  actual  or  poten- 
tial."    (L.  R,  4Q.  B.  15,  22,  26.) 

The  effect  of  this  decision  was  not  to  establish  an  exemption  of 
property  which  down  to  that  time  had  been  rated.  By  sect  135 
of  18  &  19  Vict  c.  120,  the  main  sewers  then  vested  in  the  Com- 
missioners of  Sewers  of  the  City  of  London,  and  in  the  Metro- 
politan Commissioners  of  Sewers,  were  vested  in  the  Metropolitan 
Board  of  Works,  and  there  was  at  the  same  time  conferred  on 
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them  the  power  to  construct  other  sewage  works  to  prevent  the 
sewage  within  the  metropolis  passing  into  the  Eiver  Thames  near 
the  metropolis.  The  case  stated  by  the  Court  of  Quarter  Sessions 
in  Beg.  v.  Metropolitan  Board  of  Works,  L.  S.  4  Q.  B. 
15,  22,  26,  found  as  a  *fact,  that  neither  the  late  Com-  [♦598] 
missioners  of  Sewers  nor  the  Metropolitan  Board  of 
Works  had  ever  been  rated  to  the  relief  of  the  poor  in  respect  of 
the  sewers.  It  appears,  therefore,  that  for  a  very  long  period, 
both  before  and  since  the  decision  in  Beg,  v.  Metropolitan  Board 
of  Works,  this  particular  subject  has  not  been  treated  as  rateable. 
I  cannot  regard  as  altogether  satisfactory,  in  view  of  the  fuller 
consideration  which  has  since  been  given  to  the  matter,  the 
grounds  upon  which  the  Court  of  Queen's  Bench  rested  the  non- 
rateability  of  these  sewers;  the  judgment  seems  to  assume  that 
there  can  only  be  a  beneficial  occupation  where  it  is  such  as  to 
yield  a  profit  to  the  public  body  occupying  the  premises.  I  have 
already  said  that,  in  my  opinion,  the  true  test  is  whether  the 
occupation  is  of  value,  and  not  whether  it  is  one  by  which  pecuni- 
ary profit  can  be  made.  But  it  would,  undoubtedly,  be  a  serious 
matter  that  a  hereditament  which  has  for  so  long  a  period  been 
deemed  free  from  rateability  should  now,  for  the  first  time,  be 
subjected  to  it  And  there  is  this  peculiarity  about  the  particular 
subject  with  which  I  am  dealing :  until  the  sewer  was  made  no 
rateable  subject-matter  existed  where  the  sewer  now  is.  If  its 
use  as  a  sewer  were  abandoned,  its  rateability  would  cease,  for  it 
is  obvious  that  no  person  would  be  willing  to  take  it  at  any  rent. 
It  is  not  like  the  case  of  land  previously  rateable  which  has  been 
adapted  to  purposes  different  from  those  for  which  it  was  previ- 
ously employed,  and  whose  rateable  character  would  not  on  that 
account  be  affected. 

I  cannot  pretend  that  the  law  of  rating  is  at  present  in  a  satis- 
factory condition,  or  that  by  the  application  of  well-settled  prin- 
ciples the  rateability  of  public  bodies  in  respect  of  property  such 
as  that  with  which  your  Lordships  are  dealing  can  be  rested  upon 
a  sound  and  consistent  basis.  In  the  case  of  Sheffield  United 
Gaslight  Company  v.  Overseers  of  Sheffield,  4  B.  &  S.  135,  Black- 
burn, J.,  after  quoting  the  observation  of  Wightman,  J.,  in  the 
case  of  Beg.  v.  West  Middlesex  Waterworks  Company,  1  E.  &  E. 
716,  that  there  appeared  so  much  difficulty  in  satisfactorily  apply- 
ing the  parochial  principle  of  rating  by  estimating  the  rent  which 
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a  tenant  would  give  for  the  subject-matter  in  such  a  case 
[*  599]  as  that  before  him,  as  practically  ♦  to  amount  nearly,  if 

not  entirely,  to  an  impossibility  of  doing  so  satisfactorily; 
and  after  stating  that  the  whole  subject-matter  appeared  to  be 
involved  in  so  much  difficulty  and  uncertainty  that  the  Court  had 
taken  much  time  in  considering  whether  they  could  not  place  the 
rules  as  to  the  rating  of  these  companies  on  more  intelligible  and 
satisfactory  principles  capable  of  uniform  application,  added: 
*  We  have  not,  however,  succeeded  in  laying  down  a  rule  which 
would  be  consistent  with  the  existing  legislation  and  decisions 
on  the  subject,  and  would  at  the  same  time  be  capable  of  being 
satisfactorily  worked;  and  we  are  strongly  impressed  with  the 
importance  of  not  unsettling  the  law  as  established  by  past  deci- 
sions where  we  cannot  lay  down  a  rule  which  is  not  open  to 
exception.  On  the  whole,  therefore,  we  feel  that  our  only  course, 
until  the  Legislature  shall  think  fit  to  interfere,  is  to  adhere  to 
-the  case  of  Beg.  v.   West  Middlesex  Waterworks  Company,^ 

My  Lords,  I  entirely  concur  with  the  learned  Judge  in  deeming 
it  inexpedient  to  interfere  in  such  a  matter  as  this  with  a  long 
course  of  practice  supported  by  decisions  which  are  not  of  veiy 
recent  date.  Therefore,  even  if  it  be  not  possible  to  rest  upon 
grounds  altogether  satisfactory  the  exemption  of  these  sewers,  yet 
the  case  being,  as  I  have  said,  a  very  particular  one,  I  could  not 
advise  your  Lordships  to  depart  from  a  practice  which  has  pre- 
vailed for  a  very  long  period,  and  which  has  been  sanctioned  by 
judicial  authority. 

So  far,  I  have  referred  to  the  case  of  sewers  under  land  the 
surface  of  which  was  occupied  by  other  persons,  and  in  ordinaiy 
course  assessed  to  the  poor-rate.  But  the  particular  case  of  the 
outfall  sewer  in  West  Ham  is  an  exceptional  one ;  that  sewer  is 
not  constructed  underground.  Thirty-seven  acres  of  land  were 
purchased  by  the  Metropolitan  Board  of  Works  for  the  purpose  of 
this  portion  of  the  outfall  sewer.  The  land  so  purchased  had 
down  to  the  time  of  its  purchase  been  assessed  to  the  poor-rate. 
The  sewer  is  carried  in  an  earthen  and  concrete  embankment 
erected  upon  the  land  at  an  average  height  of  twenty-one  feet 

above  the  general   surface  of   the  land  adjoining.    Th® 
[*600]  work  *  thus  constructed,  therefore,  differed  from  the  mere 

creation  of  a  sewer  below  the  surface  of  land  which  con- 
tinued  afterwards,  as  before,  liable  to  assessment,  but  was  an 
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adaptation,  to  the  purposes  of  the  board,  of  land  already  occupied 
and  rated.  I  confess  I  see  the  utmost  difficulty  in  distinguishing 
such  an  erection  as  this  upon  the  surface  of  land  from  any  other 
erection  specially  suitable  for  the  purposes  of  a  particular  occu- 
pier, but  which  might  render  it  of  less  value  for  occupation  by 
other  persons  not  requiring  it  for  that  special  purpose.  And  if, 
in  general,  owners  who  occupy  land  in  order  to  discharge  a  duty 
imposed  on  them  by  statute  may  be  regarded  as  amongst  the  hypo- 
thetical tenants,  I  cannot  find  any  sound  basis  on  which  to  rest  a 
distinction  in  favour  of  the  Metropolitan  Board  of  Works  or  their 
successors,  the  London  County  Council,  in  respect  of  this  particu- 
lar use  of  the  land  which  they  own. 

It  was,  I  am  aware,  held  by  the  Court  of  Queen's  Bench  in  the 
year  1870  that  there  was  no  distinction,  for  rating  purposes, 
between  a  sewer  underground  and  one  carried  upon  an  embank- 
ment {Metropolitan  Board  of  Works  v.  West  Ham,  L.  R  6  Q.  B. 
193,  197);  but  I  have  already  stated  to  your  Lordships  the  only 
ground  on  which  the  exemption  of  the  sewers  generally  can,  in 
my  judgment,  be  rested,  and  I  have  pointed  out  the  distinction 
which  exists  between  an  underground  sewer  and  an  adaptation  of 
land  already  rateable  to  a  particular  purpose.  Lush,  J.,  stated 
that  the  rateable  quality  of  land  was  not  to  be  determined  by 
what  it  once  was,  or  by  what  it  might  thereafter  become,  but  by 
what  it  was  at  the  time  the  rate  was  made.  I  quite  agree  with 
this ;  but  if  it  be  the  law  that  the  owner  of  a  hereditament  may 
be  regarded  as  amongst  the  hypothetical  tenants,  that  rule  would 
seem  as  applicable  to  the  particular  erection  whose  rateability  is 
the  matter  in  question  as  to  any  other. 

For  these  reasons,  my  Lords,  I  am  of  opinion  that  even  if  the 
sewers  are  in  general  exempt  from  rateability  the  particular  sewer 
work  in  the  parish  of  West  Ham  cannot  be  so  treated,  and  that 
the  judgment  of  the  Court  of  Appeal  must  therefore  be  reversed, 
and  the  judgment  of  the  Queen's  Bench  Division  restored;  and  I 
move  your  Lordships  accordingly. 

•  Lord  Watson  :  —  [*  601] 

My  Lords,  at  the  close  of  the  argument  upon  these  ap- 
peals all  your  Lordships  were  of  one  mind  as  to  their  disposal. 
I  have  very  carefully  considered,  and  I  entirely  concur  in,  the 
reasons  for  the  judgment  which  have  been  so  fully  and  clearly 
expressed  by  my  noble  and  learned  friend  the  Lord  Chancellor. 
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Lord  Ashbourne  :  — 

My  Lords,  I  concur.  The  first  case  was  the  only  one  in  which 
I  had  an  opportunity  of  sitting,  and  therefore  my  opinion  is  con- 
fined to  that 

Lord  Macnaghten  :  — 
My  Lords,  I  also  concur. 

Lord  Morris  :  — 

My  Lords,  I  also  concur. 

In  the  Erith  Case :  Order  of  the  Court  of  Appeal  affirmi 

and  appeal  dismissed  with  costs. 
In  the  West  Ham  Case :  Order  of  the  Court  of  Appeal  re- 
versed   and  judgment    of   the    Queen's    Bench  Dimsion 
restored  vrith  costs  here  and  below :  Cause  remitted  to  the 
Queen* s  Bench  Division, 
In  the  St  George's  Case :  Order  of  the  Court  of  Appeal 
reversed  and  judgment  of  the    Queen^s  Bench  Dimion 
restored  with  costs  here  and  below :  Cau^  remitted  to  the 
Queen^s  Bench  Division. 
Lords'  Journals,  8th  September,  1893. 

ENGLISH  NOTE& 

As  is  pointed  out  in  the  second  of  the  principal  cases,  the  case  of 
Jones  V.  Mersey  Docks  (No  1,  p.  378,  ante)y  marks  an  epoch  in  the  law 
of  rating  as  Applied  to  what  may  be  called  public  undertakings*  1^ 
exploded  the  supposition  that  lands  held  for  public  purposes  were  on 
that  account  not  rateable. 

The  second  of  the  principal  cases  itself  marks  another  epoch  in  the 
law  of  rating  as  applied  to  such  property.  Before  that  case,  the  possi- 
bility of  making  a  profit  out  of  the  property,  and  the  quarUum  of  such 
profit,  were  generally,  though  not  always,  treated  as  the  criteria  for 
determining  whether  the  property  was  rateable,  and  if  so,  what  its 
rateable  value  was. 

To  a  great  extent  the  error  involved  in  this  view  of  the  matter  ^ 
due  to  a  failure  to  perceive  or  remember  the  object  of  the  definitio^  ^ 
net  annual  value,  or  rateable  value,  as  it  is  now  usually  called,  contain 
in  the  Parochial  Assessments  Act,  1836  (6  &  7  Will.  IV.  c.  96,  »-^' 
As  Lord  Hbrsghbll  points  out  in  the  Erith  Case  (at  pp.  608i  ^ 
ante)^  amplifying  what  he  had  previously  indicated,  the  object  ^^ 
definition  is  to  provide  a  means  of  arriving  at  what  is  the  ^^ 
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value  of  the  premises.  If  this  is  once  clearly  perceived,  and  the 
definition  is  used  as  an  aid  towards  a  clear  conception  of  what  is  a  per- 
fectly real  thing,  namely,  the  annual  value  of  premises,  the  errors  into 
which  the  Court  fell  in  such  cases  as  Mersey  Docks  and  Harbour 
Board  v.  LlaneUian  Overseers  (C.  A.  1884),  14  Q.  B.  D.  770,  54  L.  J. 
Q.  B.  49,  52  L.  T.  118,  33  W.  R.  97,  49  J.  P.  164,  and  Owens  College 
V.  Chorlton-upon-Medlock  Overseers  (C.  A.  1887),  18  Q.  B.  D.  403, 
56  L.  J.  M.  C.  29,  56  L.  T.  373,  35  W.  R.  236,  51  J.  P.  356,  become 
palpable.  No  one  who  asked  himself  whether  the  lighthouse  in  the 
former  of  these  cases,  or  the  sewage  works  in  the  Erith  Case  itself,  had 
an  annual  value,  and  who  did  not  confuse  his  mind  by  a  narrow  con- 
sideration of  the  terms  of  the  Parochial  Assessments  Act,  could  but 
answer  in  the  affirmative.  The  error  into  which  the  Court  fell  was 
in  looking  at  the  problem  set  by  the  Parochial  Assessments  Act  as 
being,  as  Vaughan  Williams,  J.,  said  it  was  in  Merthyr  Tydfil 
Local  Board  v.  MeHhyr  Tydfil  Uniouj  1891,  1  Q.  B.  186,  60  L.  J. 
M.  C.  42,  63  L.  T.  647,  39  W.  R.  255  (cited  p.  621,  post)^  ''What 
is  the  proper  conclusion  to  draw  from  given  impossible  hypothetical 
premises  "? 

The  most  important  case  with  reference  to  rating  property  of  local 
authorities  since  the  Erith  Case,  has  probably  been  Lambeth  Overseers 
V.  London  County  Council,  1897,  A.  C.  625,  66  L.  J.  Q.  B.  806,  76 
L.  T.  795,  46  W.  R.  79,  61  J.  P.  580,  in  which  the  question  was 
whether  the  London  County  Council  were  rateable  in  respect  of  a 
public  park  or  recreation  ground,  called  Brockwell  Park,  which  was 
vested  in  them.  The  park  had  been  purchased  by  the  London  County 
Council  under  a  local  Act  which  provided  that  the  Council  might 
purchase  Brockwell  Park,  and  that,  when  they  had  acquired  it,  they 
should  maintain  it  for  the  perpetual  use  thereof  by  the  public  for  exer- 
cise and  recreation.  The  necessary  expenses  of  maintaining  the  park 
far  exceeded  any  sums  which  the  Council  could  derive  from  licences 
for  the  supply  of  refreshments  therein,  or  for  grazing  rights  or  other- 
wise. It  was  held  that  the  London  County  Council  were  not  rateable. 
The  case  was  decided  in  the  House  of  Lords  partly  on  the  ground  that 
the  County  Council  were  not  occupiers  of  the  park  within  the  meaning 
of  the  Poor  Relief  Act,  1601;  but  the  decision  was  also  put  partly  on 
the  ground  that  even  if  the  County  Council  were  occupiers  of  the  park 
it  had  no  rateable  value.  The  second  ground  of  the  decision  is  alone 
material  for  the  purposes  of  the  present  note.  It  was  argued  of  course 
that  the  case  came  within  the  principle  established  by  the  Erith  Case. 
But  it  was  held  that  that  principle  did  not  apply  and  that  the  park  had 
been  ''struck  with  sterility  ''  by  the  local  Act.  Unfortunately,  while 
the  distinctions  that  could  be  drawn  between  the  pumping-stations  in 
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subject  to  statutory  restrictions  which  expressly  or  by  implication  limit 
the  amount  of  profit  that  may  be  made  to  a  nominal  or  very  small 
sum.  And  several  cases  have  arisen  as  to  the  basis  on  which  such 
undertakings  should  be  valued. 

The  more  important  of  these  decisions  may  be  briefly  referred  to, 
although  it  would  seem  that,  generally  at  least,  such  undertakings 
should  now  be  valued  on  the  principles  suggested  in  the  Erith  Case, 
rather  than  on  those  that  were  held  or  assumed  to  be  correct  in  the 
previous  decisions. 

In  Eeg.  v.  Kentmere  Inhabitants  (1851),  17  Q.  B.  651,  21  L.  J. 
M.  C.  13, 16  Jur.  2^^  certain  reservoirs,  constructed  and  maintained  by 
a  body  of  commissioners  under  a  local  Act,  for  the  purpose  of  securing 
a  regular  supply  of  water  to  the  owners  of  mills  on  a  river,  and  of 
cleansing  the  stream  and  improving  the  health  of  the  residents  on  the 
river  banks,  were  held  to  be  assessable  on  the  basis  of  the  profits  that 
might  have  been  made  out  of  the  reservoirs,  if  they  had  been  private 
property  in  the  hands  of  persons  who  could  make  their  own  bargains 
with  the  mill-owners  as  to  the  charges  to  be  made  for  the  increased 
supply ;  thus,  in  effect,  it  was  held  that  the  property  should  be  assessed 
free  from  the  fetters  imposed  on  it  by  the  statute  under  which  it  was 
made  and  maintained.  It  is,  however,  now  completely  established 
that  property  subject  to  a  statutory  fetter,  imposed  on  the  property 
itself,  and  not  merely  on  the  particular  occupier,  is  to  be  assessed  at  its 
value  subject  to  the  statutory  fetter.  See  Sculcoates  Union  v.  Bull 
Docks  Co.,  1895,  A.  C.  136,  64  L.  J.  M.  C.  49,  71  L.  T.  642, 43  W.  E. 
628,  where  it  was  explained  that  the  Erith  Case  had  not  affected  this 
principle. 

In  Worcester  Corporation  v.  Droitwich  Assessment  Committee  (C.  A 
1876),  2  Ex.  D.  49,  46  L.  J.  M.  C.  241,  36  L.  T.  186,  25  W.  E.  336, 
41  J.  P.  355,  the  assessment  of  waterworks  provided  by  the  corpora- 
tion under  provisions  of  the  Public  Health  Act,  1848,  similar  to  the 
corresponding  provisions  of  the  Public  Health  Act,  1875,  which  are 
now  in  force,  came  in  question.  The  corporation  had,  in  fact,  made 
profits  out  of  their  water  undertaking,  averaging  about  £650  per  annum; 
but  the  waterworks  were  assessed  at  £1400,  a  figure  based  on  the  profits 
a  water  company,  carrying  on  the  works  for  their  own  benefit,  might 
have  made.  It  was  contended  by  the  corporation  that  the  waterworks 
ought  to  be  rated  at  a  figure  based  upon  the  profits  actually  made  and 
not  at  the  higher  figure.  The  Court  held  that,  on  tlie  construction  of 
the  Public  Health  Act,  the  corporation  were  not  entitled  to  levy  water 
rates  at  an  amount  larger  than  was  required  to  maintain  the  water- 
works, that  any  hypothetical  tenant  taking  the  waterworks  must  be 
taken  to  occupy  them  subject  to  this  restriction,  and  therefore  that  the 
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higher  assessment  contended  for  by  the  Union  could  not  be  upheld. 
Logically  the  result  of  this  would  seem  to  be  that  the  waterworks  ought 
to  have  been  assessed  at  a  nominal  figure,  unless^  indeed,  the  hypothet- 
ical tenant  could  be  supposed  to  contemplate  the  probability  that  he 
would,  though  not  lawfully,  be  able  in  fact  to  make  some  profit.  The 
Court,  however,  were  precluded  from  considering  what  the  rateable  value 
should  really  have  been,  by  the  form  of  the  case  before  them,  and  the 
assessment  was  fixed  at  a  figure  based  on  the  actual  profits  made.  It 
may  be  observed  that  at  the  time  when  the  case  was  decided  the  cor- 
poration had  still  outstanding  a  large  part  of  the  loan  which  they  had 
borrowed  for  the  construction  of  the  waterworks.  It  might,  accord- 
ingly, very  well  have  been  argued  that  the  corporation  would  have  been 
entitled  to  make  profits  out  of  their  waterworks  for  the  purpose  of  pay- 
ing o£P  the  loan  with  the  interest  on  it;  but  the  point  was  not  taken. 

In  Horn  v.  Sleaford  Rural  District  Council,  1898,  2  Q.  B.  358,  67 
L.  J.  Q.  B.  724,  78  L.  T.  722,  46  W.  R.  566j  it  may  be  mentioned, 
Kennedy,  J.,  expressed  an  opinion  that  a  local  authority  providing 
waterworks  under  the  Public  Health  Acts  would  be  justified  in  fixing 
the  charges  for  water  supplied  by  them  at  amounts  that  would  enable 
the  authority  to  pay  off  moneys  borrowed  for  the  purposes  of  the 
waterworks  wholly  or  in  part  out  of  the  income  derived  from  the 
waterworks. 

In  Chorlton-upon-Medlock  Overseers  v.  Chorlton  Union  (1882),  61 
L.  J.  Q.  B.  458,  47  L.  T.  96,  46  J.  P.  635,  an  attempt  was  made  to 
raise  the  question  of  the  principle  to  be  adopted  in  the  assessment  of 
the  properties  of  local  authorities  in  a  very  general  form.  Certain 
baths  and  laundries  belonging  to  the  Corporation  of  Manchester,  and 
certain  board  schools  belonging  to  the  Manchester  School  Board,  were 
selected  as  test  cases;  but  the  question  for  the  opinion  of  the  Court 
was  stated  to  be  by  what  process  the  gross  estimated  rental  and  rate- 
able value  are  to  be  ascertained  in  the  case  of  tenements  which  do  not 
come  into  the  market  for  the  purpose  of  being  let  to  tenants,  such  as 
those  buildings  occupied  by  municipal  corporations,  guardians  of  the 
poor,  and  school  boards,  for  public  purposes  in  discharge  of  their 
respective  statutory  duties.  The  Court  held  that  the  proper  criterion 
of  value  was  the  rent  which  a  tenant,  unfettered  as  to  user  of  the 
property,  and  unrestricted  as  to  charges,  might  be  expected  to  give 
if  the  property  were  in  the  market.  And  they  distinguished 
Worcester  Corporation  v.  Droitvnch  Union  {supra),  on  the  ground 
that  there  the  fetter  was  imposed  by  statute  upon  the  hereditament 
itself,  and  not  merely  upon  the  actual  occupiers.  This  decision  now, 
having  regard  to  the  principal  cases,  requires  the  qualification  that  if 
the  actual  occupiers,  namely,  the  corporation,  or  school  board,  might 
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themselves  be  expected  to  give  a  higher  rent  than  an  ordinary  un- 
restricted tenant,  then  that  higher  rent  is  the  criterion  of  value. 
Otherwise  the  decision,  restricted  to  cases  where  the  fetter  is  not 
imposed  on  the  hereditament  itself,  seems  certainly  to  be  sound. 

In  Feterborough  Coiyoration  v.  Stamford  Union  (1883),  81  W.  R 
949,  the  decision  in  the  Droitwich  Case  was  pushed  to  its  logical  con- 
clusion in  the  case  of  waterworks  belonging  to  a  municipal  corpora- 
tion who  made  no  profit  out  of  them,  and  it  was  held  accordingly  that 
the  waterworks  had  no  rateable  value. 

The  next  case  to  be  referred  to  is  Dewsbury  and  Heekmondwike 
Waterworks  Board  v.  Penistone  Union  (C.  A.  1886),  17  Q.  B.  D. 
384,  56  L.  J.  M.  C.  121,  54  L.  T.  592,  34  W.  R.  622,  50  J.  P.  644. 
There  the  question  was  as  to  the  assessment  of  certain  portions  of  the 
waterworks  owned  and  worked  by  the  Waterworks  Board  under  a  local 
Act.  The  portions  of  the  waterworks  in  question  consisted  of  resei^ 
voirs  and  other  works  which  would,  in  the  case  of  a  commercial  water- 
works company,  fall  within  the  category  of  "indirectly  productive 
works."  The  Act  contained  provisions  for  the  charging  of  **  water 
rents,"  which  were  in  the  nature  of  the  usual  water  rates  or  water  rents 
paid  by  water  consumers ;  and  further  empowered  the  board,  in  effect, 
to  levy  a  so-called  '^  public  water  rate,"  which  was  a  rate  in  the 
ordinary  sense,  for  the  purpose  of  meeting  any  expenses  (including  the 
expenses  of  repaying  with  interest  the  loans  raised  for  the  construction 
of  the  works)  not  covered  by  the  receipts  from  the  "  water  rents."  In 
the  year  on  the  accounts  relating  to  which  the  case  turned,  the  total 
receipts  of  the  board  were  £15,878  17*.  Id.,  consisting  of  £6127  4s, 
lOd.  from  the  ''public  water  rate,"  and  £9751  12».  3d.  from  "water 
rents."  The  ordinary  working  expenses  of  the  board  were  £2118  8«, 
Sd.,  and  the  expenditure  in  the  payment  of  interest  on  loans  was  £9902 
3«.  Od,  How  the  balance  between  £9902  3«.  Od,  plus  £2118  8«.  3d. 
and  £15,878  7s.  Id,  was  accounted  for  does  not  appear.  The  property 
of  the  board  in  question  in  the  case  was  assessed  at  £1600  rateable 
value.  How  this  figure  was  arrived  at  does  not  appear  very  clearly; 
but  it  was  stated  in  the  special  case  before  the  Court  that  the  conten- 
tion of  the  rating  authority  was  that  the  property  ought  to  be  rated  on 
the  principle  applicable  in  the  case  of  the  indirectly  productive  works 
of  a  commercial  company;  and  that  they  further  contended  "that  the 
public  water  rate  as  well  as  the  water  rents  had  to  be  taken  into  account 
in  estimating  the  rateable  value  of  the  property."  The  board,  on 
the  other  hand,  based  their  calculation  on  the  £9751  12*.  3d.,  the 
income  derived  from  the  water  rents  alone ;  and,  taking  that  as  a  basis, 
arrived  by  calculations  such  as  would  be  made  in  the  case  of  a  commer- 
cial waterworks  company,  at  £4736  Os.  Od,,  as  the  rateable  value  of  the 
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whole  undertaking.  They  then  apportioned  that  sum  between  the 
yarious  parishes  in  which  tlie  undertaking  was  situated,  and  arrived  at 
the  figure  of  £1073  as  the  rateable  value  of  the  property  in  question 
in  the  case.  The  controversy  in  the  case  turned  substantially  in  the 
Divisional  Court,  and  wholly  in  the  Court  of  Appeal,  on  the  respondents' 
contention  ''that  the  public  water  rate  as  well  as  the  water  rents  had 
to  be  taken  into  account  in  estimating  the  rateable  value  of  the  prop- 
erty." It  was  held  that  this  contention  was  right,  and,  that  being  so, 
the  respondents'  figures,  in  view  of  the  way  in  which  the  case  came 
before  the  Court,  were  necessarily  upheld. 

It  is,  however,  by  no  means  clear  what  the  decision  really  meant. 
The  language  of  Lord  Esheb,  M.  B.,  with  whose  judgment  the  other 
members  of  the  Court  of  Appeal  simply  expressed  their  concurrence, 
suggests  that  he  merely  meant  to  hold  that  the  value  of  the  whole 
undertaking  was  slightly  enhanced,  because  the  hypothetical  tenant 
would  be  protected  from  the  possibility  of  loss  on  each  year's  working. 
But,  seeing  that  an  actual  working  profit  of  many  thousands  a  year  was 
being  made,  such  enhancement  of  value  must  have  been  absolutely 
trifling.  And  if  this  is  the  meaning  of  the  decision,  the  case  must  be 
regarded  as  having  been  decided  on  a  false  issue.  The  decision  may, 
on  the  other  hand,  have  meant  that  the  hypothetical  tenant  was  to  be 
regarded  as  entitled  by  his  occupation  to  receive  the  large  annual  sum 
from  the  public  water  rate  which  the  board  in  fact  received,  in  order 
to  enable  them  to  pay  off  their  debt.  On  this  view,  the  decision  seems 
absolutely  paradoxical.  It  would  make  the  rateable  value  of  the 
undertaking  depend  on  the  period  of  the  loan  borrowed  for  the  con- 
struction of  the  works,  a  matter  that  could  not  in  any  intelligible 
sense  affect  the  real  value  of  the  undertaking.  And,  pushed  to  its 
logical  conclusion,  it  would  make  the  cost  of  maintaining  unproductive 
property  such  as  sewage  works,  a  measure  of  its  rateable  value.  The 
case  indeed  seems  to  the  writer  to  expose  admirably  the  fallacy  of 
treating  profits  as  necessarily  the  measure  of  the  value  of  property 
which  is  not  formed  or  used  for  commercial  purposes,  and  of  which  the 
real  value  does  not  consist  in  its  profit-earning  capacity. 

In  Merthyr  Tydfil  Local  Board  v.  Merthyr  Tydfil  Union,  1891, 
1  Q.  B.  186,  60  L.  J.  M.  C.  42,  63  L.  T.  647,  39  W.  R.  255,  55  J.  P. 
294,  the  question  was  as  to  the  assessment  of  the  local  board's  water- 
works which  were  carried  on  under  a  local  Act.  It  was  as  usual 
assumed,  as  indeed  might  have  been  expected  in  the  then  state  of  the 
law,  that  the  assessment  ought  to  be  based  on  profits.  In  the  year  on 
the  accounts  for  which  the  case  turned,  the  receipts  from  water  rates, 
&c.,  were  £5700,  and  the  total  expenditure  debited  to  the  waterworks 
account  was  £14,107.    To  balance  accounts,  £8404  was  transferred  from 
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the  general  district  rate  account  to  the  waterworks  account.  Out  of 
this  sum,  £5680  was  expended  in  the  repayment  of  the  loan  borrowed 
for  the  purposes  of  the  waterworks.  The  rating  authority  brought  the 
remainder  of  the  £8404,  namely,  £2724,  into  the  calculations  as  a 
receipt,  and  thus  started  the  calculations  from  a  figure  of  £8424  as 
the  gross  receipts.  The  question  for  the  Court  was  whether  the  £2724 
was  rightly  treated  as  part  of  the  gross  receipts.  It  was  held,  distin- 
guishing the  last  mentioned  case,  that  the  £2724  could  not  be  treated 
as  a  receipt,  on  the  ground  that  under  the  local  Act  the  sums  carried 
to  the  waterworks  account  from  the  general  district  rate  account  were 
in  certain  contingencies  to  be  repaid.  The  case  is  chiefly  interesting 
as  showing  the  tendency  of  the  Court  to  revolt  from  the  extraordinary 
results  logically  flowing  from  the  decision  in  the  Dewsburj/  Case* 

The  last  reported  case  as  to  the  rating  of  the  class  of  property  under 
consideration  is  Liverpool  Corporation  v.  Llanfyllin  Union  (C.  A.), 
1899,  2  Q.  B.  14,  68  L.  J.  Q.  B.  762,  80  L.  T.  667,  63  J.  P.  452. 
There  it  was  assumed  on  all  hands  that  a  reservoir  belonging  to  the 
corporation  of  Liverpool  and  the  connected  works  ought  to  be  valued 
on  the  basis  of  their  structural  value,  and  the  Court  seems  to  have 
approved  of  this  method  of  valuation  on  the  ground  that  the  principle 
established  by  the  principal  cases  was  applicable.  The  case  may, 
therefore,  be  regarded  as  to  some  extent  supporting  the  view  above 
expressed,  that  the  Droitwich  Case  and  the  subsequent  cases  as  to  the 
rating  of  the  waterworks  of  local  authorities  have  all  proceeded  on  a 
fundamental  fallacy.  The  actual  question  raised  in  the  case  was  as  to 
how  the  structural  value  itself  should  be  calculated,  a  matter  entirely 
disconnected  with  the  questions  to  the  discussion  of  which  the  present 
note  is  directed. 

The  extent  of  the  anomalous  exemption  from  rates  of  underground 
sewers,  recognised  as  established  in  the  Eritk  Case^  has  twice  been  con- 
sidered since  that  case.  In  Leicester  Corporation  v.  Beaumont  Leys 
Overseers  (1894),  63  L.  J.  M.  C.  176,  70  L.  T.  659,  it  was  held  that  a 
rising  main,  up  which  sewage  was  pumped,  on  a  sewage  farm,  was  not 
within  the  exemption.  And  in  Ystradyodwg  Sewerage  Board  v.  Neu> 
poH  Union,  1900,  1  Q.  B.  365,  69  L.  J.  Q.  B.  280,  82  L.  T.  58,  a  sew- 
age carrier  partly  above  ground  and  partly  underground,  so  constructed 
that  even  the  underground  portions  necessarily  to  some  extent  affected 
the  value  of  the  surface,  was  also  held  not  to  be  within  the  exemption 
as  not  being  an  *'  ordinary  underground  sewer.  *' 
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No.  10.  — REG.  r.  WESTBROOK. 

REG.  V.  EVERIST. 

(1847.) 

RULE. 

The  annual  sum  payable  for  the  use  of  land,  whether 
consisting  of  a  fixed  payment  or  a  royalty,  or  of  both, 
gives  {prima  fade)  a  measure  of  rateable  value;  although 
the  object  and  effect  of  the  occupation  is  to  carry  away 
and  ultimately  exhaust  the  valuable  substance  for  which 
the  rent  is  paid. 

Beg.  v.  Wertbrook. 
Beg.  v.  Everist. 

10  Queen's  Bench,  178-208  (s.  c.  16  L.  J.  M.  C.  87 ;  11  Jar.  515). 

Poor-Rate,  —  Rateable  Value.  —  Brickfield, —  Occupation  for  Use  exhausting 

the  Product. 

On  appeal  against  a  poor-rate,  by  the  occupier  of  a  brick  field,  a  case  [178] 
was  stated  showing :  That  the  appellant  held  the  land  (ten  acres)  for 
the  purpose  of  getting  from  it  clay  to  make  bricks,  under  a  lease  for  seven  or 
fourteen  years,  or  till  the  earth  shoald  be  all  dug  out.  Tliat  he  paid  £2  per 
acre,  without  reference  to  the  use  made  of  the  land,  and  a  royalty  of  Is.  Qd. 
for  every  thousand  of  bricks  moulded  in  any  one  year:  That  the  value  of 
land  in  the  parish,  let  for  general  agricultural  purposes,  was  £2  Qs.  a  year: 
That  the  appellant  had  on  the  field  four  brickmaking  '*  stools/'  each  stool 
capable  of  producing  750,000  bricks:  That  the  field  originally  contained  suffi- 
cient clay  for  thirty-one  millions  of  bricks:  That  in  the  year  before  the  rate 
was  laid  the  appellant  had  made  nearly  three  millions :  and  that  there 
remained  clay  enough  for  twelve  millions.  The  Sessions  also  found  that  the 
rent  which  a  tenant  would  have  been  willing  to  pay  on  taking  a  lease  of  the 
premises  with  liberty  to  consume  the  brick  earth,  and  without  being  liable  to 
royalty,  was  £10  per  acre.  And  they  confirmed  the  rate,  by  which  the  appel- 
lant was  assessed  at  £2  Qs.  per  acre,  and  for  royalty  at  Is.  6d.  per  thousand 
on  as  many  bricks  as  the  stools  were  capable  of  producing  in  a  year.     Held  : 

That  the  rent,  estimated  according  to  statute  6  &  7  Will.  lY.  c.  96,  8.  1, 
was  the  proper  criterion  of  the  rate  on  this  property. 

And,  assuming  the  above  facts  to  have  appeared,  without  any  specific  find- 
ing as  to  the  rent  which  a  tenant  would  be  willing  to  pay, 

That  the  royalty,  together  with  the  fixed  annual  charge,  was  properly  con- 
sidered as  the  rent.  That  the  payment  in  respect  of  the  brick  earth  was  not 
the  less  a  rent  because  the  subject- matter  of  the  renting  was  in  a  course  of 
being  wholly  consumed.     That,  in  absence  of  proof  to  the  contrary,  the  Ses- 
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sioDS  were  right  in  assuming  the  number  of  bricks  which  the  stools  could 
make  to  have  been  actually  made  within  the  year  of  rating.  That  the  rate 
was  properly  assessed  on  the  number  supposed  to  be  made  in  the  particular 
year.  And  that  no  deduction  was  to  be  made  for  the  breeze,  ashes,  and  other 
materials  used  in  making  the  bricks,  it  being  presumable  that  these  were 
allowed  for  in  fixing  the  royalty. 

But,  Held  further: 

That,  the  Sessions  having  found  specifically  the  sum  which  a  tenant  in 
their  opinion  would  give  on  taking  a  lease  with  liberty  to  consume  the  earth, 
and  without  royalty,  namely,  £10  a  year  per  acre,  that  sum  (from  which 
tenant's  rates  and  taxes  were  to  be  deducted)  must  be  considered  as  the  rent 
within  the  meaning  of  statute  6  &  7  Will.  IV.  c.  96,  s.  1 ;  and  no  inference 
from  other  facts  was  admissible.  And  this  Court  ordered  the  rate  to  be 
amended   accordingly. 

In  another  case  not  materially  differing,  but  in  which  the  Sessions  neither 
expressly  stated  the  rent  which,  in  their  opinion,  a  tenant  might  reasonably 
be  expected  to  pay,  nor  gave  data  for  estimating  it,  except  by  stating  the 
number  of  stools  at  work,  and  the  amount  of  royalty  actually  paid  (under  an 
agreement  still  subsisting)  in  the  five  years  immediately  before  that  for 
which  the  rate  was  made;  and  the  question  propounded  was,  '*  What  is  the 
net  annual  value  of  the  land?" 

Held :  that  the  fixed  sum  paid  for  occupation,  and  the  royalty,  constituted 
the  rent:  but  that  this  Court  could  not  determine  the  amount  which,  at  the 
time  of  making  the  rate,  a  tenant  about  to  take  a  lease  might  reasonably  be 
expected  to  pay.  Nor  in  the  absence  of  materials  for  such  estimate,  could 
the  assessment  be  grounded  on  the  ordinary  amount  of  rent  paid  for  land  in 
the  parish  used  for  agricultural  purposes,  or  the  amount  paid  for  the  best 
garden  ground  in  the  parLsh. 

The  Court  sent  the  rate  back  to  the  Sessions,  to  be  amended  according  to 
the  principles  laid  down  in  the  preceding  case. 

The  case  of  Beg,  v.  Wcstbrook  was  as  follows :  — 
[*  179]  On  appeal  by  Edward  Westbrook  and  others  against  *a 
rate,  made  in  May,  1845,  for  the  relief  of  the  poor  of  the 
parish  of  Heston,  Middlesex,  the  Sessions  confirmed  the  rate,  sub- 
ject to  the  opinion  of  this  Court  on  a  case,  of  which  the  following 
were  the  material  statements. 

The  appellants  are  brickraakers,  and,  for  the  purpose  of  carry- 
ing on  that  trade,  they  occupy  various  plots  of  land  in  the  parish 
of  Heston  in  Middlesex,  amounting  altogether  to  123a.  2r.  and 
36p.  They  were  rated,  by  the  rate  or  assessment  appealed 
against,  in  respect  of  their  occupation  of  such  land,  at  several 
sums,  amounting  in  the  whole  to  £117  7$.  Id,,  that  rate  being 
laid  at  Is.  6rf.  in  the  pound  on  the  amount  of  what  the  respon- 
dents contended  was  the  right  estimate  of  the  annual  value  to  let 
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of  the  land  in  question.  The  only  dispute  at  the  Quarter  Sessions 
was  as  to  the  amount  of  the  annual  value  in  respect  of  which  the 
rate  ought  to  be  laid  on  each  of  the  appellants. 

The  case  then  set  out  the  actual  ratings  in  a  table,  by  which 
it  appeared  that  Westbrook  was  rated,  under  the  title  "  Edward 
Westbrook,  or  occupier,  *  for  "  brickfield  and  buildings  *  of  the 
"estimated  extent"  of  10a.  1r.  32p.,  and  "rateable  value"  of 
£159  10a.  ;  assessed  at  Is.  6d.  in  the  pound.  The  ratings  of  all 
the  appellants  were  made  on  the  same  principle;  and  it  was 
deemed  sufficient  to  confine  the  statement  of  the  case  to  the  above 
recited  rating  of  R  Westbrook,  whose  assessment,  under  that 
rating,  amounted  to  £11  19«.  3d,  If  the  rate,  as  to  him,  was 
right,  it  would  be  so  as  to  the  other  parties ;  if  wrong  as  to  him, 
it  would  be  so,  proportionally,  as  to  the  others.  Westbrook's 
assessment  was  calculated  as  follows: —  '  r#i801 

•  10  acres,  1  rood,  and  32  perches,  at  46«.  per  acre,  is     .     £  23  10  0 

For  four  stools  for  making  bricks,  each 
stool  being  capable  of  producing  in 
the  year  750,000  bricks  at  U.  6d, 
per  thousand,  being  the  snm  payable 
to  the  landlord  for  each  one  thousand 
bricks  moulded  on  the  ground,  in 
addition  to  the  above  46^.  per  acre    .     .       £56    5  0 

From  which  is  deducted  10  per  cent, 
as  allowed  by  the  Excise  for  waste, 

spoilage,  &c 5  12  0 

£50  13  0 

For  this  sum,  a  further  deduction  is 
made  of  about  33  per  cent  for  the 
breeze,  ashes,  and  other  foreign  mate- 
rials used  by  the  brickmaker  with 
the  clay  in  making  bricks,  and  for 
that  portion  6f   the   land  which  is 

being  dug  out,  viz 16  13  0 

Leaving  a  balance  of     .     .     .       £34     0  0 

per  stool,    [which]   having  been   multiplied   by  four 

there  being  four  stools  at  work,  amounts  to     .     .     .         136     0  0 

£159  iFo 

The  following  are  the  facts  agreed  on  by  the  parties  and  found 
by  the  Court  of  Quarter  Sessions. 

VOL^  XXII.  —  40 
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In  all  previous  rates  the  appellant  has  been  rated  on  an  esti- 
mated value  of  about  one  eighth  only  of  the  sum  which  is  inserted 
in  the  rate  appealed  against,  such  former  rates  having  been  laid 
with  reference  to  the  value  of  the  land  for  any  purposes  of  agri- 
culture to  which  it  might  be  applied.  But,  in  laying  the  rate 
appealed  against,  the  respondents  calculated  the  number  of  bricks 
which,  on  the  land  in  question,  were  capable  of  being  made  in 
the  manner  hereinbefore  mentioned :  and  the  result  was  the  large 
increase  above  stated. 

In  the  business  of  brickmaking  the  following  things  are  nec- 
essarily done.  The  superficial  soil  being  removed,  the  clay  or 
brick  earth  is  dug  out.  Various  foreign  raw  materials  are 
[*181]  purchased  and  brought  to  the  •brickfield  by  the  brick- 
maker  ;  for  instance,  chalk,  breeze,  sand,  ashes,  and  straw. 
Some  of  these  materials  are  always  added  to  the  clay  or  brick 
earth.  Sand  and  breeze  are  always  so  used,  and,  in  the  parish  of 
Heston,  are  obtained  by  water  and  land  carriage,  the  former  from 
Woolwich  in  Kent,  a  distance  of  about  thirty  miles  from  Heston, 
and  the  latter  from  London,  a  distance  of  about  fourteen  miles. 
The  quantity  of  chalk,  ashes,  and  breeze  required  to  be  used 
depends  on  the  quality  of  the  clay.  Sometimes  the  clay  requires 
to  be  washed ;  and,  for  the  purpose  of  washing  it,  a  steam-engine 
is  erected  and  used  in  many  cases,  but  does  not  happen  to  be  so 
on  the  field  in  question.  The  clay  has  also  to  be  ground  or  mixed 
in  a  mill  called  a  pug  mill.  Each  pug  mill  is  worked  by  one 
horse ;  and  one  is  necessary  for  each  stool ;  a  stool  being  a  frame 
or  table  at  which  the  bricks  are  moulded :  and  a  gang,  consisting 
of  a  moulder,  a  temperer,  and  an  offbearer,  a  walk  flatter,  two  pug 
boys,  and  a  barrow  boy.  Each  stool  is  capable  of  making  about 
750,000  bricks  in  a  year.  The  amount  of  capital  required  to 
enable  the  brick  maker  to  work  each  such  stool  is  about  £900. 
Skill  and  care  are  required  in  mixing  and  applying  the  several 
materials  above  mentioned,  as  well  as  in  the  making  and  burning 
the  bricks :  and  ignorance  or  carelessness  on  the  part  of  those  who 
mix  the  materials,  make  the  bricks,  or  have  to  attend  to  the 
burning  of  them,  would  destroy  the  bricks.  During  the  manu- 
facture, the  bricks  are  liable  to  be  injured  by  the  weather ;  and  a 
single  storm  of  heavy  rain  or  hail  has  been  known  to  cause  injury 
to  such  bricks  in  a  single  brickfield  to  the  extent  of  several 
hundred  pounds.     The  excise  duty  on  bricks  is  also  payable 
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on  the  whole  number  once  *  moulded,  whatever  may  after-  [*  182] 
wards  become  of  them,  and  increases  the  amount  of  capi- 
tal required  to  carry  on  the  trade;  but  an  allowance  of  10  per  cent 
is  made  by  the  excise  for  waste,  spoilage,  &c.  Bad  and  short 
seasons  also  render  the  process  of  manufacture  of  bricks  of  a  pre- 
carious nature,  and  subject  the  brickmakers  to  considerable  losses. 

The  clay  or  brick  earth  obtained  from  the  appellant's  field  has 
never  been  sold  by  the  appellant  in  its  unmanufactured  states  and 
the  only  use  to  which  he  applies  the  field,  or  such  clay  or  brick 
earth,  has  been  in  making  bricks  there  with  the  different  foreign 
materials  before  mentioned  and  the  clay  or  brick  earth  obtained 
from  the  field.  When  the  clay  or  brick  earth  is  wholly  used  up 
in  a  field,  the  surface  soil  is  replaced,  and  the  field  becomes  gen- 
erally available  for  agricultural  purposes,  but  must  generally, 
though  not  always,  be  considered  as  considerably  deteriorated  by 
having  been  dug  out 

The  above-mentioned  field  has  been  used  in  the  production  of 
bricks,  with  four  stools  at  work  in  it,  for  six  years  now  last  past 
During  the  last  year  about  one  acre  has  been  used  up,  and  about 
four  acres  of  the  remaining  surface  was  applied  to  no  useful  pur- 
pose: but  part  of  such  remaining  surface,  as  well  as  that  part 
where  the  clay  had  been  removed,  was  and  is  used  as  a  drying 
ground  for  the  bricks  made  during  the  year.  The  number  of  bricks 
actually  made  on  the  field  in  question  in  1844  w^s  2,800,000. 
The  whole  of  the  field  is  calculated  to  have  contained,  originally, 
clay  suflBcient  to  make  31,000,000  bricks;  and  the  part  still  un- 
worked  is  calculated  to  contain  clay  suflBcient  to  make  12,000,000 
of  bricks. 

It  is  not  usual  for  any  one  to  rent  a  brickfield  upwards 
♦of  ten  acres  in  size  in  Heston,  or  in  any  other  part  of  [*183] 
England,  for  the  purpose  of  their  carrying  on  the  business 
of  a  brickmaker  and  of  using  the  clay  found  in  such  field  in  such 
business,  except  on  lease  for  a  term  of  seven  years  at  least,  subject 
to  its  determination  sooner  in  the  event  of  such  clay  being  sooner 
exhausted.  The  appellants  severally  hold  under  such  leases ;  and 
Westbrook  holds  the  field  above  mentioned  for  a  term  of  seven  or 
fourteen  years,  or  till  the  earth  is  dug  out ;  and  he  is  liable  to  pay 
to  his  landlord  £20  per  annum  as  rent  certain  for  the  same,  being 
a  trifle  under  the  sum  of  £2  per  acre,  without  any  reference  to 
the  kind  of  use  which  he  may  make  of  the  land :  and  he  is  also 
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liable,  in  addition  thereto,  to  pay  his  landlord  a  separate  sum 
called  a  royalty,  or  realty,  of  Is.  6rf.  for  every  1000  of  bricks 
moulded  on  such  land  in  any  one  year. 

The  rent  per  acre  for  the  above-mentioned  field  of  10a.  1b. 
32p.  ,  which,  on  so  taking  a  lease  thereof  with  liberty  to  consume 
the  soil  and  clay  or  brick  earth  (and  without  any  liability  to  pay 
any  royalty  in  respect  of  the  number  of  bricks  made),  any  tenant 
would  have  been  willing  to  pay,  would  have  been  the  sum  of  £10 
per  acre  only.  The  usual  tenant's  rates  and  taxes  payable  in 
respect  of  the  same  land  would  amount  to  JEl  15«.  per  acre. 

The  appellants  contended  that  the  amount  of  rent  per  acre 
which  a  lessee  would  give  as  above  stated,  diminished  by  the 
aforementioned  sum  of  £1  15«.  payable  for  usual  tenant's  rates 
and  taxes,  is  the  highest  sum  on  which,  in  respect  of  yearly  value, 

the  rate  ought  to  be  laid. 
[*  184]  The  respondents  contended  that  the  foregoing  rate  *  on 
K  Westbrook  was  rightly  laid,  and  for  the  following  rea- 
sons. That,  inasmuch  as  it  is  ascertained  that  a  brickmaker  pays 
a  rent  commensurate  with  the  number  of  bricks  made,  such  rent 
must  be  considered  as  the  criterion  of  the  annual  value  of  the  land 
while  being  worked  out  for  bricks,  and  that,  unless  this  mode  of 
rating  was  adopted,  brick  lands  could  not  be  fairly  rated.  That 
there  is  a  great  objection  to  taking  the  yearly  value  at  per  acre : 
1.  On  account  of  the  difficulty  of  ascertaining  the  depth  and 
quality  of  brick  earth  in  each  case.  2.  That  one  brickmaker 
might  employ  twenty  moulders  on  a  single  acre,  and  so  quickly 
and  almost  immediately  consume  the  clay,  and  consequently  be 
assessed  to  and  pay  a  rate  for  a  short  period  only ;  whereas  another 
individual,  holding  the  same  quantity  of  land,  from  want  of 
capital  or  other  causes,  might  employ  but  few  moulders,  and 
thereby  continue  to  be  rated  for  a  greater  number  of  years ;  and 
the  principle  of  rating  thereby  become  uncertain.  3.  That  a 
great  difficulty  would  ensue  by  such  mode  of  rating,  from  the 
necessity  of  repeated  admeasurements  to  ascertain  the  quantity  of 
land  digging  and  manufacturing  into  bricks.  And,  lastly,  the 
general  uncertainty  that  must  necessarily  attend  the  rating  of 
property  buried  beneath  the  surface  of  the  soil  The  respcmdents, 
therefore,  contended  that  the  only  just,  fair,  and  legal  mode  ot 
rating  this  property  was  to  ascertain  the  number  of  stools  to  be 
worked,  and  then  rate  upon  the  actual  rent  paid  by  the  lesaee  to 
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the  lessor  after  all  l^al  and  proper  deductions  and  allowances. 
Supposing  this  mode  of  rating  to  be  recognised  by  the  Court  as  the 
proper  one,  the  amount  of  the  rate  was  to  stand,  unless  deduc- 
tions hereinafter  mentioned  were  allowed. 

*The  appellants  contended  that  the  rate  ought  to  be  [*185] 
reduced,  and  that  the  land  ought  to  be  rated  at,  and  not 
beyond,  such  annual  value  as  it  would  let  at  for  any  purposes  of 
agriculture  only  to  which  it  might  be  applied.  It  was  agreed 
that,  as  such  land,  the  annual  value  per  acre  would  be  £2  68. 
The  appellants  also  contended  that,  if  this  their  first  proposition 
could  not  be  maintained,  still  the  principle  on  which  the  respon- 
dents had  proceeded  was  clearly  wrong,  for  the  following  reasons. 
That,  on  the  facts  before  found  by  the  Sessions,  if  the  value  of  the 
privilege  conferred  on  the  occupier,  as  derived  from  the  employ- 
ment of  his  skill,  labour,  and  capital  in  manufacturing  bricks,  be 
all  taken  into  account,  still  the  rent  per  acre  at  which  the  said 
field  might  reasonably  be  expected  to  let  from  year  to  year  (with 
the  privilege  of  taking  the  said  brick  earth  as  incident  to  the 
demise  of  the  said  field),  free  of  all  usual  tenant's  rates  and  taxes, 
is  the  only  lawful  criterion  by  which  the  amount  of  rateable 
value  can  be  ascertained:  and  that  the  rate  ought,  therefore,  on 
the  facts  above  stated  and  found,  to  be  reduced  from  £159  10s.  to 
£85  10s.  The  appellants  also  contended  that,  even  if  the  respon- 
dents were  right  in  valuing  the  said  occupation,  as  they  had  done, 
by  calculating  the  capabilities  of  producing  bricks  at  the  several 
stools  likely  to  be  employed  on  the  land,  still  the  land  ought  not 
also  to  be  subjected  to  a  charge  of  46s.  per  acre,  as  other  lands 
are  rated  in  the  same  parish,  the  said  10a.  Ir.  32p.  not  being 
employed  for  agricultural  purposes,  but  being  wholly  used  in  the 
making  of  bricks,  either  in  obtaining  therefrom  brick  earth,  or  as 
a  drying  ground,  or  otherwise  in  the  production  of  the  very 
bricks  on  which  the  estimate  and  rate  are  made.  *  And  [*186] 
the  appellants  also  contended  that,  even  if  the  respon- 
dents had  rightly  imposed  the  rate  in  respect  of  the  said  46s.  per 
acre,  and  in  respect  of  the  gross  charge  on  the  calculation  of 
750,000  bricks  as  capable  of  being  produced  in  the  year  at  each 
stool,  still  the  deductions  allowed  by  the  respondents  were  errone- 
ous and  insufficient :  and  the  appellants  contended  that  the  deduc- 
tions ought  to  be  allowed  in  respect  of  the  amount  of  tenant's 
rates  and  taxes,  which  is  3s.  6(2.  in  the  pound  on  Uie  rental  or 
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rateable  value,  aud  £45  in  respect  of  interest  on  the  capital  in- 
vested in  working  each  stool. 

The  Sessions  overruled  these  objections  and  claims  of  the  appel- 
lants, and  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
on  the  several  questions  and  claims  above  stated. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
respondent's  mode  of  rating  was  correct,  the  order  of  Sessions 
was  to  be  aCBrmed :  otherwise  that  order  to  be  quashed,  and  the 
rate  to  be  amended,  and  any  such  other  order  to  be  made  in  the 
premises  as  the  Court  of  Queen's  Bench  should  deem  to  be  just 

The  case  of  Reg,  v.   Westbrook  was  argued  in  last  Hilary  Term.^ 

Martin  and  Clarkson,  in  support  of  the  order  of  Sessions.  —  The 
rent  of  the  land  at  465.  per  acre,  and  the  royalty  which  the  four 
stools  might  be  expected  to  produce  in  the  particular  year,  at  Is. 
6^.  per  thousand  of  bricks,  were  the  proper  basis  of  the  rate. 
That  bricklands  are  rateable  in  respect  of  their  product,  under 
statute  43  Eliz.  c.  2,  s.  1,  is  clear  from  Rex  v.  Alherhury, 
[*187]  1  East,  534,  •Rex  v.  Woodland,  2  East,  164,  and  Rexy. 
Brovm,  8  East,  528,  529 ;  the  only  question  is  as  to  the 
scale  of  rating.  As  to  that,  the  case  of  the  appellant  Wightwick 
in  Rex  v.  Attwood,  6  B.  &  C.  277  (30  R  R  322).  is  not  mate- 
rially different  from  this.  There  the  lessee  of  a  coal  mine  paid 
royalties  for  the  coal  raised;  when  the  rate  was  made  he  had  paid 
them  during  five  months,  to  an  ascertained  amount,  and  he  was 
rated,  properly,  as  the  Court  held,  on  the  sum  which  the  overseers 
considered  the  annual  value  of  the  royalties.  As  the  subject  is 
explained  by  Lord  Ellenborough  in  Rex  v.  Bedworth,  8  East, 
387,  the  occupier  of  property  yielding  a  valuable  product  is  rate- 
able, during  the  period  for  which  the  rate  is  made,  for  the  con- 
current annual  value  of  such  property :  and  this  is  so  even  if  he 
farms  it  at  a  loss.  Rex  v.  Parrot,  5  T.  R  593;  see  Reg.  v. 
Vttnge,  3  Q.  B.  242.  The  principle  as  shown  in  Rex  v.  The  Hull 
Dock  Cofnpanff,  3  B.  &  C.  516,  was  cited;  but  probably  the  refer- 
tM\t»o  inti».nded  was  to  Rex  v.  The  Hull  Dock  Company,  5  M.  &  S. 
!J1)4,  and  Rex  v.  Mirfidd,  10  East,  219.  In  the  latter  case  the 
apjH^llaut  was  rated  for  saleable  underwoods ;  the  woods  were  cut 
k\k\\\\\  and  sold  only  once  in  twenty-one  years,  and  produced  no 
piH>lit  at  other  times :  and  the  Court  held  that  the  proper  rule  was 

1  January  16,  1847.    Before  Xiord  Denman,  Ch.  J.,  Pattbson,  Coleridgb,  and 

WlUlllMAN,    JJ. 
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to  require  a  constant  yearly  contribution,  according  to  an  estimate 
of  the  produce  to  be  expected  in  twenty-one  years,  dividing  that 
product  in  just  proportions  over  the  whole  period.  Lord  Ellen- 
borough  said  that,  although  none  of  the  profits  might  be  taken 
during  the  period  for  which  the  rate  was  made,  "  the  property  " 
was  "  at  all  times  rateable  according  to  the  improvement  in  its 
value,  or  in  the  rent  which  might  fairly  be  expected  from 
if  In  Bex  •  v.  Lord  Granville,  9  B.  &  C.  188,  the  [*188] 
lessee  of  a  colliery  was  held  liable  to  be  rated,  not  only  in 
proportion  to  the  mine  rent  which  he  paid,  but  also  for  an  im- 
proved annual  value  accruing  from  machinery  which  enabled  him 
to  raise  an  additional  quantity  of  coal.  The  appellants  endeavour 
to  deduce  the  principle  of  rating  in  the  present  case  from  the 
Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96,  s.  1,  contend- 
ing that  the  proper  criterion  of  amount  is  the  rent  per  acre  at 
which  the  field  might  reasonably  be  expected  to  let  from  year  to 
year  with  the  privilege  of  taking  the  brick  earth,  free  of  all  usual 
tenant's  rates,  &c.  But  that  statute  does  not  affect  the  present 
case.  The  deductions,  there  prescribed,  for  attaining  the  net 
annual  value  of  the  hereditaments  previously  mentioned  apply, 
not  to  such  property  as  bricklands,  which  are  rendered  productive 
by  actually  taking  away  the  substance,  but  to  the  more  usual  sub- 
jects of  rating,  as  houses  and  farm  buildings  and  lands,  which 
need  repairs  and  other  annual  outlay  to  make  them  yield  a  profit, 
and  in  which  the  profitable  subject  is  renewable  at  an  expense. 
The  proviso  at  the  end  of  sect.  1,  as  to  the  hereditaments  pre- 
viously referred  to  in  that  clause,  does  not  preserve  or.  affect  any 
principle  which  can  operate  upon  the  present  subject-matter. 
The  rate  on  a  brickfield  must  be  calculated  upon  the  simple  esti- 
mate of  rent  and  royalties.  [Coleridge,  J.  —  In  the  present  case 
there  is  some  expense  incurred  to  make  the  land  productive.] 
That  is  the  mere  expense  of  getting  the  materials,  and  is  a  dis- 
tinct matter  from  the  rent.  [Coleridge,  J.,  referred  to  the  ex- 
planation of  the  word  "  liabilities  "  in  Beg.  v.  Capel,  12  A.  &  E. 
382,  412,  &c.]  The  appellants  will  contend  that  the  roy- 
alty is  not  such  a  render  as  •  can  be  incorporated  with  the  [*  189] 
rent  for  the  present  purpose:  but  in  Daniel  v.  Grade,  6 
Q.  B.  145,  this  Court  held  that  an  agreed  sum  per  thousand  for 
bricks  gotten  from  a  brick  mine  was  a  rent  for  which  a  distress 
lay.     [Coleridge,  J.  — A   difficulty  is   thrown   on   you  by  the 


632  RiLTIKG. 

Ho.  10.  <-B6g.  T.  Wettlirodk,  10  Q.  B.  109,  100. 

statement  in  the  case,  that,  in  point  of  fact,  the  rent  which,  on 
taking  a  lease  with  liberty  to  consume  the  brick  earth  (and 
without  liability  to  royalties),  any  tenant  would  pay,  is  £10  per 
acre.  ]  The  appellant  has  consented  to  take  the  land  on  different 
terms,  upon  the  chance  of  such  profit  as  the  brick  earth  may 
yield.  [Colbridge,  J.  —  If  he  sold  his  interest,  the  land,  as  the 
case  finds,  would  be  estimated  as  worth  the  rent  of  £10  per  acre.] 
The  other  parts  of  the  case  are  inconsistent  with  this  statement 
The  deductions  allowed  in  the  present  assessment  are  not  merely 
sufficient,  but  in  their  nature  such  as  perhaps  ought  not  to  have 
been  conceded. 

Hill,  Deedes,  and  Pashley,  contrh,  —  The  rate  ought  to  be  cal- 
culated upon  a  permanent  value,  not  upon  a  disproportionate 
profit  casually  thrown  into  a  single  year.  But  the  case  furnishes 
no  materials  for  ascertaining  such  a  value.  The  number  of  stools 
does  not  show  it ;  for  a  man  may  find  it  advantageous,  at  a  par- 
ticular time  when  sales  are  quick,  to  put  up  more  stools  than  he 
will  find  employment  for  in  after  years.  The  rent  of  £10  is 
assigned,  not  only  to  the  first  year  of  working,  but  to  the  next 
and  subsequent  years  when  the  field  is  becoming  exhausted :  this 
cannot  be  a  correct  calculation.  The  principle  of  the  Parochial 
Assessment  Act,  6  &  7  .Will.  IV.  c.  96,  s.  1,  is  to  attain  the 
net  annual  value  by  making  deductions  for  rates  and 
[•190]  *  taxes,  repairs,  insurance,  and  other  expenses  necessary 
to  keep  the  premises  in  a  condition  which  will  command 
the  rent ;  the  value  is  thus  reduced  to  that  of  a  permanent  estate ; 
a  projwrty  tliat  is  never  to  become  exhausted.  On  the  principle 
assumed  in  the  present  case,  which  excludes  this  kind  of  calcu- 
lation, the  property  is  more  highly  rated  because  it  is  in  a  course 
af  Wing  destroyed:  and,  if  a  process  could  be  found  by  which 
the  day  could  from  year  to  year  be  renewed,  the  rate  would  be 
lowennl  in  proportion  to  the  expense  of  that  process,  though  the 
ix*al  value  of  the  property  would  be  much  increased.  The  fee 
siiuplo  of  land  under  ordinary  circumstances  has  been  reckoned  at 
thirtv-three  years*  purchase;  and  bricklands  might  come  under 
\\\\\\  intimate  if  the  soil  either  did  not  become  destroyed,  or  was 
oxhaustoil  so  slowly  that  the  progress  of  destruction  was  not 
(Unenviable.  But  that  is  not  the  case,  and  the  difference,  for  the 
p\irjHv<o  of  rating,  between  ordinary  lands,  and  property  which 
juust  iHuish  if  there  cannot  be  certain  deductions  and  outgoings 


R.  a  VOL.  XXII.]         SECT.  H.  — RATEABLE  VALUE.  633 

Vo.  U).  —  Bag.  T.  Weftlmok,  10  Q.  B.  IW^IM. 

for  the  purposes  of  preservation  and  reproduction,  was  pointed  out 
as  early  as  Rex  v.  Brograve,  4  Burr.  2491,  2493 :  and  the  distinc- 
tion has  been  constantly  acted  upon:  it  was  expressly  adopted, 
for  instance,  in   Bex  v.    Tomlin&on,  9  B.  &  C.   163.     The   true 
principle  of  rating,  in  the  present  case,  would  be  to  ascertain 
what  a  person  would  give  for  the  land  as  brickland,  allowing  a 
deduction  in  the  nature  of  that  which  would  be  made  for  repro- 
ducing what  is  destroyed,  if  there  were  an  invention  for  renewing 
it  as  the  power  of  the  soil  to  bring  forth  vegetable  products  is 
renewed   by  means   of   manure.     The   only  reproductive 
•  fund  supposable  in  this  case  would  be  an  annual  reserve  [*  191] 
of  so  much  as  would  purchase  a  new  brickfield  when  the 
present   one   was  exhausted.      The   incorrectness  of    the   course 
adopted   in   this   rate   may  be   shown  by   supposing   that,  in   a 
single  year,  the  building  of  a  viaduct  or  other  great  work  in  the 
neighbourhood   of   the   field   caused  a  demand   for  bricks  which 
almost  exhausted  it  at  once.     The  rate  in  that  year,  on  the  pres- 
ent principle,  would  be  extravagant;  in  the  next  year  it  would 
sink  almost  to  nothing.     The  very  nature  of  rent  implies  that 
there  is  something  capable  of  being  rendered  from  year  to  year, 
and  which  is  produced  and  reproduced  by  the  land.     On  the  same 
principle  it  is  laid  down  that  **  tithes  shall  not  be  paid  of  any- 
thing that  is  of  the  substance  of  the  earth  and  are  not  annual,  as  " 
(among  other  things)  "  brick. "    2  Inst   615.     Without  pointing 
out  the  precise  mode  of  assessment  which  should  be  adopted  here, 
it   may  be  pronounced   that  any  which   does   not  give  the  net 
annual   value   cominunibvs   annis    is   wrong.      The   principle   of 
rating   on   the   average   is   supported   by  Bex  v.    The  Hull  Dock 
Company,  5  M.  &  S.  394 :  and  the  Court  there  relied  upon  Bex  v. 
MirJUldy  10  East,  219.     Lord  Ellenborougii  said,  in  the  latter 
case :   "  If  they  '   (the  saleable  underwoods)  "  are  rateable  at  all 
times,  they  will   contribute,  according  to  their  value,  in  exact 
proportion  with  the  rest  of  the  property  in  the  parish :  but  if  they 
are  rateable  in  that  year  only  in  which  they  are  cut,  the  sum  they 
will  have  to  contribute  may  materially  vary,  according  to  the  pro- 
portion their  value  bears  in  that  year  to  the  rateable  property  of 
the  rest  of  the  parish,  and  may  be  much  greater  or  much 
less  than  the  aggregate  sum  it  would  *  pay  if  it  were  rate-  [*  192] 
able  at  all  times."     And,  after  pointing  out  the  manner 
in  which  the  general  assessment  of  the  parish  would  be  afifected 
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by  rating  the  underwoods  in  the  twenty -first  year  only,  he  added : 
"  A  mode  of  rating  which  might  produce  such  differences  to  the 
owner  of  this  description  of  property,  and  to  the  pariah,  if  he 
contributed  only  in  the  cutting  year,  cannot  be  the  true  rule ;  and 
the  only  other  rule  is  a  constant  contribution,  which  will  at  all 
times  fall  equally  upon  this  and  every  other  species  of  property.  * 
The  same  reasoning  applies  here.  And  the  decision  in  that  case 
was  recognised  by  the  Court  in  Rex  v.  Ferryhridge,  1  B.  &  C.  375 
(25  R  R  411).  As  to  Eex  v.  Attwood,  6  B.  &  C.  277  (30  R  R 
322),  which  was  cited  as  establishing  that  the  rate  is  to  be 
measured  by  the  rent  and  that  the  rent  is  measurable  by  the  royal- 
ties paid,  Wightvnck's  Case,  there  stated,  involved  very  different 
questions  from  those  now  raised ;  and  the  subject  of  occupation 
was  a  coal  mine,  which  requires  an  expensive  plant,  and  a  con- 
tinued and  heavy  outlay  for  draining  and  other  purposes,  so  that 
the  tenant  necessarily  works  without  much  intermission,  to  get  in 
the  interest  of  his  money,  even  though  prices  should  fall :  the 
royalties,  therefore,  may  give  a  suflBciently  correct  measure  of  the 
production  from  year  to  year.  But  the  permanent  expenses  of  a 
brickfield  are  comparatively  small;  and  the  tenant  is  not  under 
the  same  necessity  of  working  upon  any  uniform  scale.  The 
only  basis,  therefore,  which  the  case,  as  stated,  affords  for  calcu- 
lating the  rateable  value  is  the  estimated  rent,  the  royalties  being 
laid  out  of  consideration.  The  value,  at  all  events,  cannot  be 
carried   higher  than   the  £10  annually  per  acre,  subject  to  the 

deduction  of  tenant's  rates  and  taxes,  which  is  correctly 
[*  193]  *  made,  as  well  as  the  other  deductions  stated  in  the  case. 

The  ashes  and  other  foreign  materials  used  in  manufactur- 
ing the  bricks  could  not  be  included  in  a  rate  on  the  produce  of 
the  land.  Cur.  adv.  vulL 

The  case  of  Beg.  v.  Fverist  was  as  follows :  — 

On  appeal  by  Henry  Everist  against  a  rate  made  in  January, 
1845,  for  the  relief  of  the  poor  of  the  parish  of  Frindsburj'  in  the 
county  of  Kent,  the  Sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  appellant  is  the  occupier  of  a  piece  of  land  in  the  parish  of 
Frindsbury,  containing  brick  earth  on  which  he  makes  and  bums 
bricks.  He  entered  upon  the  occupation  by  virtue  of  the  follow- 
ing memorandum  of  agreement,  and  has  since  continued  to  occupy 


K.  C.  VOL.  XXII.]         SBCT.  IL  —  RATBiLBLB  VALUE.  635 

Ho.  10. —  Sag.  ▼.  WMtbHMk,  10  Q.  B.  198,  IM. 

upon  the  same  terms  without  any  formal  renewal  of  the  contract 
(The  case  stated  the  material  parts  of  the  agreement  as  follows.) 

Memorandum  of  an  agreement  entered  into,  the  3rd  day  of  July, 
1835,  between  John  Batten,  of,  &c.  (as  agent  to  Thomson  Hankey, 
Esquire,  of  the  city  of  London,  merchant),  on  the  one  part,  and 
Henry  Everist,  of,  &c.,  on  the  other  part  First,  that  the  said 
John  Batten  agrees  to  let  to  the  said  H.  K  a  certain  piece  of 
land  as  a  brickfield,  which  is  now  and  has  been  for  the  last 
years  in  the  occupation  of  the  said  H.  E.,  as  marked  out,  &c., 
in  a  field  called  Brickfield,  &c. ,  in  the  parish,  &c. ,  containing  by 
admeasurement  acres,  together  with  the  cottages   thereon, 

on  which  to  make  and  bum  bricks,  for  three  years 
•certain  from  Christmas,  1834,  to  Christmas,  1837,  on  [*194] 
the  following  terms :  To  make  or  pay  for  one  million  of 
bricks  at  least,  for  each  year  of  the  above  period,  at  the  rate  of 
2s.  Sd.  per  thousand,  and  so  on  for  every  thousand  beyond  the 
said  million ;  to  be  considered  and  estimated  between  the  parties 
to  be  the  same  number  as  the  duty  to  the  King  is  actually  paid 
for,  such  payment  to  be  considered  due  and  payable  as  a  rent,  and 
to  be  made  on  25th  March  and  29th  September  in  each  year  dur- 
ing the  said  term  hereby  granted,  and  in  each  and  every  year 
during  which  the  said  H.  E.  continues  to  occupy  the  said  brick- 
field and  cottages.  The  said  John  Batten,  as  agent,  &c.  (for 
Hankey),  is  to  be  at  liberty  to  distrain  the  goods,  &c. ,  there 
found,  and  levy  such  arrears  of  the  said  payments  or  sums  of 
money  as  shall  be  behind  and  unpaid,  in  like  manner  as  by  law 
might  or  could  be  done  in  case  such  arrears  were  due  for  rent  of 
the  said  brickfield.  (Then  followed  stipulations,  not  now  mate- 
rial, as  to  a  wharf  and  the  creeks  and  road  leading  to  it  The 
bricks  were  to  be  made,  clamped,  and  burned  on  the  ground 
marked  out,  and  a  clear  road  left  over  it,  &c.)  And,  whereas 
the  said  H.  E.  is  desirous  to  occupy,  for  other  purposes  than 
brickmaking,  the  remaining  part  of  the  said  piece  or  parcel  of 
land  called  Brickfield,  containing  by  admeasurement  18a.  3r. 
and  39 P.,  it  is  hereby  understood  and  agreed,  &c.,  that  the  said 
H.  E.  is  to  pay,  in  addition  to  the  sum  which  may  be  due  and 
payable  for  brickmaking,  the  annual  rent  of  £3  per  acre  upon 
nine  acres  of  the  said  field,  to  be  payable  on  25th  March  and 
29th  September.  Everist  was  also  to  pay  all  parochial  rates, 
assessed  taxes  and  assessments,  and,  at  the  expiration  or  other 
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sooner  determination  of  the  term,  to  level  the  pieces  of 
[*  195]  land  where  they  should  *  have  been  dug  or  broken  up  by 

him,  and  leave  them  levelled  and  fit  for  coltivation. 
The  appellant  has  occupied,  for  the  purposes  of  brickmaking, 
the  same  piece  of  land  as  a  brickfield  in  the  memorandum  men- 
tioned for  the  last  fifteen  years ;  and  in  the  rates  for  the  relief  of 
the  poor  of  the  parish  of  Frindsbury,  made  prior  to  October,  1844, 
he  has  always  been  rated  in  the  following  manner.  (The  form  of 
rate  was  set  out,  the  material  parts  being)  *  Description  of  prop- 
erty. Brickfield  and  houses. '  *  Estimated  extent  26a.  2]l 
36p.  Gross  estimated  rental  £111  10s.  Rateable  value,  £98 
15«.  Bate,  at  M.  in  the  pound,  £2  9&  4d.'  The  making  of 
bricks  having  greatly  increased  during  the  last  ten  years,  a  resolu- 
tion of  vestry  was  passed,  10th  October,  1844,  '  That  the  several 
brickyards  in  the  parish  be  rated  at  1&  per  thousand  upon  the 
supposed  number  manufactured  at  each  stool,  considering  it  a 
rental  upon  each  stooL  500,000  bricks  are  made  at  each  stool." 
In  pursuance  of  this  resolution  the  actual  rateable  value  of  the 
appellant's  brickfield  was  endeavoured  to  be  ascertained  by  a  cal- 
culation of  the  number  of  bricks  made.  The  net  rateable  value 
was  raised  from  £98  15s.  to  £550  by  a  rate  made  on  the  10th 
October,  which  assessment  was  paid  under  protest  In  Januaiy, 
1845,  another  rate  was  made,  in  which  the  appellant  was  rated  as 
follows.  The  case  set  out  the  form,  which  differed  from  that  first 
above-mentioned  in  the  following  particulars.  "  Description  of 
property.  Brickfields. "  *  Gross  estimated  rental,  £645  10«. 
Bateable  value,  £550.  Bate,  at  &d.  in  the  pound,  £13  15&" 
The  appellant  duly  appealed  against  this  rate  on  the  ground  that 
he  was  overrated  in  respect  of  the  yearly  value  of  the  land  in  his 

occupation. 
[*  196]       The  clay  or  brick  earth  dug  in  the  land  in  question  *  is 

never  sold  as  such  by  the  ap^)ellant,  and  is  only  one  of  the 
materials  used  in  the  manufacture  of  bricks.  The  other  materials 
used  in  the  manufacture  of  bricks  are  chalk,  sand,  ashes,  and 
breeze,  all  of  which  have  to  be  brought  to  the  brickfields  from 
other  plni^ea  The  manufacture  is  attended  with  great  risk  and 
uncertainty;  and,  in  the  pn^ress  of  making,  the  bricks  are  ex- 
posed to  considerable  damage  from  rains  and  other  accidental 
causes ;  f  r  which,  ht»wever,  an  allowance  of  one  tenth  from  the 
gross  numl>er  is  made  by  the  excise  in  charging  the  duty.     When 
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the  rate  appealed  against  was  made,  the  appellant  had  twenty-two 
stools,  for  the  porpose  of  brickmaking,  upon  his  brickfield.  The 
sum  of  £800  per  annum  is  necessary  for  the  proper  working  of 
each  stooL  The  sum  paid  by  the  appellant  to  Mr.  Hankey  under 
the  memorandum  of  agreement,  at  2s.  3d.  per  thousand  of  the 
bricks  made,  amounted,  in  1840,  to  £1010  9s.  6d. ;  in  1841  to 
£928  Is.  4d. ;  in  1842  to  £960  7s.  2d. ;  in  1843  to  £963  13s.  3d.  ; 
and  in  1844  to  £1324  4s.  9d. 

It  was  contended  for  the  appellant:  First:  That  the  land  in 
question  ought  not  to  be  rated  higher  than  £1  10s.  per  acre,  which 
is  the  average  value,  to  let  and  of  rating,  of  ordinary  agricultural 
lands  in  the  parish.  Secondly :  That,  if  any  addition  is  to  be 
made  in  respect  of  the  land  containing  brick  earth,  the  sum  per 
acre  ought  not  to  exceed  £3  10s. ,  which  is  the  average  value  of 
the  best  garden  ground  in  the  parish  to  let  by  the  acre.  The 
respondents  contended  that  the  sum  actually  paid  to  Mr.  Hankey 
for  bricks  made  upon  the  land  rated,  under  the  memorandum  of 
agreement,  was  to  be  considered  as  the  rent  which  the  appellant 
bound  himself  to  pay,  taking  all  the  chances  of  making  the 
trade  of  brickmaking  profitable;  and  that  the  mode  by 
*  which  the  parish  arrived  at  the  amount  of  bricks  made  [*  197] 
was  immaterial.  It  was  admitted  that,  if  this  view  were 
correct,  the  amount  of  the  rate  did  not  exceed  the  rateable  value 
of  the  land  after  making  all  lawful  deductions.  The  other  rate- 
able property  in  the  parish  is  rated  upon  an  estimate  of  the  net 
annual  value  thereof  within  the  meaning  of  statute  6  4  7  Will. 
IV.  c.  96. 

The  question  for  the  opinion  of  this  Court  was,  what  is  the  net 
annual  value  of  the  land  in  question  ? 

If  the  sums  paid  by  the  appellant  under  his  agreement  were  to 
be  considered  in  the  nature  of  rent,  and  as  such  ought  to  form  the 
basis  of  the  rating,  the  order  of  Sessions  was  to  be  confirmed. 

If  either  of  the  modes  contended  for  by  the  appellants  should  be 
considered  correct,  the  case  was  to  be  sent  back  to  the  Sessions 
that  the  rate  might  be  adjusted  accordingly. 

This  case  also  was  argued  in  last  Hilary  Term.  ^ 

Sir  F.  Thesiger  and  Bodkin,  in  support  of  the  order  of  Sessions. 
-^  The  land  cannot  be  rated  as  agricultural  or  garden  land,  but  must 
be  assessed  according  to  the  use  actually  made  of   it.     [Hill, 
^  January  27, 1847.    Before  Lord  DsmuLir,  Ch.  J.,  and  Pattbsoit,  J. 
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contrd^  admitted  these  propositions.]  The  reservation  in  the 
agreement  is  in  the  nature  of  a  rent,  and  is  the  proper  basis  of 
rating.  It  is  reasonable  that,  between  the  landlord  and  tenant, 
a  sum  calculated  upon  what  the  land  is  actually  made  to  yield 
should  be  considered  the  rent:  as,  if  they  agreed  that  so  much 
should  be  paid  for  every  quarter  of  wheat  produced.  The  prin- 
ciple that  land  which  becomes  a  source  of  profit  by  being 
[*  198]  employed  in  a  *  particular  manner  is  rateable  in  propor- 
tion to  the  profit  so  obtained  is  well  known :  the  applica- 
tion of  it  was  discussed  in  I^eg.  v.  The  London  and  South  Western 
jRaiiicay  Company ,  1  Q.  B.  558,^  and  Beg.  v.  The  Grand  June- 
tion  Hailwag  Company,  4  Q.  B.  18.  And  see  Reg.  v.  The  Great 
Western  Railway  Company^  6  Q.  B.  179,  with  reference  both  to 
the  case  in  which  the  landowner  keeps  the  property  in  his  own 
hands  and  to  that  in  which  a  tenant  occupies  it  In  the  latter 
case,  the  subject-matter  of  rate,  upon  land  in  the  owner's  hands, 
was  arrived  at  by  successive  deductions :  here  a  tenant  has  pos- 
sesjsion,  and  the  result  presents  itself  at  once :  the  only  question 
is  whether  that  which  appears  is  a  rent  or  not  The  argument, 
that  it  is  not  so  because  the  subject  of  occupation  is  being  de- 
$trv\vovL  would  extend  to  slate  quarries  and  coal  mines,  but  has 
never  yet  been  applied  to  these.  The  only  practicable  course  in 
$uoh  a  ojv^  is  to  rate  the  land  according  to  its  actual  productive- 
«e^  at  the  time,  so  long  as  it  retains  the  productive  quality  and 
tlie  vHVupier  can  afford  to  pay  a  rent.  There  is  no  principle  on 
wbavh  an  ax-enige  of  years  can  be  taken,  when  the  whole  subject- 
nvsU^or  iMAv  W  exhausted  in  any  one  year.  The  rule  of  allowance 
tv^r  *  nn\ew;xl  fund  does  not  apply.  If  the  product  has  actually 
t^^;U\l  At  the  time  when  the  rate  is  made,  so  that  there  is  then  no 
vi\^::;;\Me  vvoupation,  the  occupier  may  prove  that  on  the  appeal, 
A^  xc^  vUnie  iu  RfJt  v.  Bedworth,  8  East,  387. 

HilU  Peedes,  and  Pashley,  contrh.  —  On  the  finding  of 
'^U^,^'  the  S<^5ciiions  no  ascertained  rent  appears.  In  point  'of 
tHot  the  sums  which  Everist  has  paid  have  varied  from 
\\\ir  tv^  v^\^r.  If  he  had  bound  himself  to  pay  a  given  sum  every 
\\\\r  *t  aU  events,  that,  as  to  certainty  of  amount,  would  have 
kvxt  *  ttn\t :  but  no  prudent  man  would  have  so  undertaken, 
xv^^s^uU  riuc  the  vicissitudes  to  which  demand  in  this  kind  of  busi- 
^  t'V  Mk'vki^  «t  T^  ^9^  beginning,  **  There  is  a  class  of  casee,"  &c.,  was  particn- 
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ness  is  subject.  The  agreement  itself  does  not  declare  the  royalty 
to  be  rent ;  the  stipulation,  that  it  may  be  distrained  for  *  in  like 
manner  as  by  law  might  or  could  be  done  in  case  such  arrears 
were  due  for  rent,  **  implies  the  contrary.  Even  if  the  parties  had 
called  it  rent,  the  question  would  be  whether  in  fact  it  was  or  was 
not  so.  The  finding  is  defective,  both  because  there  is  nothing 
from  which  the  amount  likely  to  be  payable  for  the  number  of 
bricks  exceeding  a  million  can  be  estimated,  whereas,  under 
statute  6  &  7  Will.  IV.  c.  96,  s.  1,  it  is  essential  that  the  rate 
should  be  calculated  on  the  rent  at  which  the  premises  "  might 
reasonably  be  expected  to  let  from  year  to  year,"  and,  further, 
because,  if  a  definite  sum  had  been  arrived  at,  it  would  not  be, 
in  its  nature,  a  rent  Periodical  payments  for  the  yield  of  brick- 
land,  which,  by  the  increase  of  demand  and  by  modem  improve- 
ments in  working,  will  in  a  very  short  time  be  exhausted,  are  not 
a  rent  but  a  purchase  money  for  the  land  itself.  If  the  principle 
assumed  on  the  other  side  be  correct,  a  house  which,  under  an 
Act  of  Parliament,  was,  within  a  certain  time,  to  be  pulled  down 
and  not  rebuilt,  would  be  rated  higher  than  neighbouring  houses, 
because  there  was  no  necessity  for  a  renewal  fund.  This  line  of 
argument,  which  was  urged  also  in  Reg.  v.  Westhrook 
{ante,  p.  632),  has  *  not  been  attended  to  in  earlier  cases ;  [*  200] 
nor  would  it  formerly  have  had  the  weight  which  it  now 
derives  from  the  rapid  exhaustion  of  pits  as  at  present  worked. 
The  argument,  that  the  land  is  properly  assessed  in  proportion  to 
the  value  it  derives  from  its  applicability  to  certain  purposes, 
does  not  meet  the  objection  founded  on  statute  6  &  7  Will.  IV. 
c.  96,  s.  1.  And  the  rate  assumes,  in  effect,  to  bring  under 
assessment  the  profits  of  a  manufactory,  "  obtained  by  applying 
the  skill  and  industry  of  man  to  '  the  product  of  the  soil :  which 
is  contrary  to  the  principle  acted  upon  in  Eex  v.  The  Birmingham 
Gas  Light  and  Coke  Company,  1  B.  &  C.  506  (25  E.  B.  483). 

Cur,  adv.  vult. 

Lord  Denman,  Ch.  J. ,  in  this  vacation  (February  25th),  delivered 
the  judgment  of  the  Court 

These  were  cases  sent  from  the  Sessions,  respectively,  of  Middle- 
sex and  Kent,  which  may  properly  be  considered  together,  being 
intended  to  procure  a  decision  on  the  same  question  \  the  proper 
mode  of  rating  the  occupiers  of  brickfields  to  the  relief  of  the 
poor. 
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The  material  facts  found  in  both  cases  are  nearly  the  same.  In 
both  it  is  stated  that  much  expense  and  the  introduction  of 
foreign  matters  are  necessary,  in  order  to  make  the  occupation 
productive  and  profitable;  and  the  result  is  liable  to  much  risk: 
it  is  understood,  therefore,  if  not  made  legally  certain,  that  the 
tenancy  shall  be  of  some  years'  duration,  and  the  rent  is  in  part 
only  fixed,  in  part  made  to  depend,  in  the  nature  of  a  royalty,  on 
the  number  of  bricks  made ;  the  material,  the  brick  earth, 
[*201]  is  not  in  its  nature  renewable,  and  in  •both  cases  will  be 
consumed,  according  to  reasonable  calculation,  within  no 
great  number  of  years.  In  both  cases  the  basis  of  the  rate  has 
been  the  supposed  total  amount  paid  to  the  landlord,  considering 
as  well  the  royalty  as  the  fixed  sum  to  be  rent,  and  to  be  the 
proper  criterion,  within  the  Parochial  Assessment  Act  (6  &  7 
Will.  IV.  c.  96),  of  the  rent  at  which  the  land  may  "  reasonably 
be  expected  to  let  from  year  to  year,"  free  of  such  charges,  and 
making  such  deductions,  as  the  statute  specifies.  In  the  case  of 
Westbrook,  however,  the  Sessions  have  found  that  "  the  rent  per 
acre  "  which,  on  *'  taking  a  lease  **  "  with  liberty  to  consume  the 
soil  and  clay  or  brick  earth  (and  without  any  liability  to  pay  any 
royalty  in  respect  of  the  number  of  bricks  made),  any  tenant 
would  have  been  willing  to  pay,  would  have  been  the  sum  of  £10 
per  acre  only. "  No  finding  correspondent  to  this  appears  in  the 
case  of  Everist 

The  question  which  we  have  to  determine  is,  whether  the  prin- 
ciple on  which  the  parish  ofi&cers  have  proceeded  is  correct  with 
reference  to  the  statute  before  alluded  to.  We  must  assume  the 
amounts  to  be  correct,  both  as  to  the  royalty  and  the  deductions 
made :  and  no  question  involving  any  difficulty  in  principle  was 
raised  as  to  the  nature  or  number  of  these  last 

It  will  be  convenient  in  the  first  place  to  consider  the  question 
without  reference  to  the  special  finding  in  Westbrook^s  Case:  and 
then  to  see  whether  that  finding  makes  any  difference  in  the 
decision  of  that  case. 

It  is  objected  by  the  appellants,  in  the  first  plac'e,  that  it  is  a 

fallacy  to  infer,  from  the  fact  that  there  are  so  many  stools  on  the 

ground  from  which  so  many  thousand  bricks  may  be  made  in  each 

year,  that  so  many  will  in  fact  be  made  and  paid  for;  or, 

[*202]  secondly,  *from  the  fact  that  so  many  have  been  made 

and  paid  for  in  one  year,  that  the  same  or  an  equal  num- 
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ber  will  be  made  and  paid  for  in  the  following  year  and  years. 
And  without  doubt  the  conclusions  do  not  follow  with  certainty 
from  the  premises :  but  the  answer  to  the  first  of  these  remarks  is, 
that  it  is  rather  a  question  of  amount  than  of  principle ;  it  does 
not  touch  the  question  of  whether  the  royalty  is  in  substance  a 
rent.  Considered  as  a  question  of  amount  only,  the  parish  oflBcers, 
having  to  make  a  prospective  rate,  may  well  look  to  see  what  it  is 
probable  the  land  will  be  made  to  produce  in  the  current  year : 
they  may  well  proceed  with  a  brickfield  as  they  would  with  land 
used  for  agriculture;  they  cannot  in  that  case  tell  for  certainty 
how  much  will  be  tilled,  nor  with  what  grain,  still  less  how 
much  will  be  produced,  or  at  what  price  sold ;  yet,  supposing  the 
tenant  to  occupy  at  a  rent  to  be  ascertained  in  each  year  by  the 
actual  produce  and  price,  as  it  well  might  be,  they  may  reason- 
ably beforehand,  from  such  premises  as  the  nature  of  the  laud, 
its  usual  mode  of  cultivation,  the  preparations  actually  made,  if 
any,  and  other  such  circumstances,  infer  what  will  be  the  rateable 
value  in  the  given  year.  In  the  present  case  we  cannot  say  that 
the  nature  of  the  occupation  docs  not  afford  rather  safer  premises 
for  drawing  the  conclusion  as  to  amount  The  preparations  are 
somewhat  of  a  more  permanent  nature :  it  is  not  unreasonable  to 
infer  that  the  stools  would  not  be  erected  but  with  the  intention 
of  making  bricks ;  and  that  more  would  not  be  erected  than  the 
quantity  of  bricks  to  be  made  would  require;  and  that  more 
bricks  would  not  be  made  than  were  expected  to  be  sold,  espe- 
cially as  the  duty  to  government  and  the  royalty  to  the 
landlord  *  are  to  be  paid,  not  on  the  sale,  but  the  making.  [*  203] 
These  premises  raised  at  least  sl primd  facie  case;  and,  if 
they  led  to  an  exaggerated  conclusion,  it  was  in  the  power  of 
the  appellants  to  have  shown  the  error  by  actual  proof.  As  to  the 
second  objection,  the  answer  is  that  the  rate  is  made  but  for  the 
year,  and  any  falling  off  in  succeeding  years  would,  of  course, 
operate  in  reduction  of  the  rate  for  those  years. 

But  the  next  objection  is  a  more  important  one;  that  it  is 
altogether  wrong  in  principle  to  consider  the  royalty  as  rent:  and 
this  appears  to  be  founded  mainly  on  this,  that  it  is  a  sum  paid, 
not  in  respect  of  the  renewing  produce  of  the  land,  but  of  a  por- 
tion of  the  land  itself,  and  that  not  consumed  by  slow  degrees, 
and  to  be  exhausted  at  the  end  of  a  long  period,  as  is  the  case 
with  a  coal  mine,  under  which  circumstances  it  was  admitted  that 
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it  might  be  treated  as  produce,  but  in  such  large  proportious  that 

the  whole  would  in  a  few  years  be  exhausted.     It  does  not  appear 

to  us  that  the  circumstance  of  a  more  or  less  rapid  consumption 

can  make  any  diflFerence  in  the  principle.     The  rate   is   always 

impeded  with  reference  to  the  existing  value ;  whether  temporary 

cr  enduring  is  immaterial     A  case  was  supposed  of  a  brickfield 

worked  out  in  less  than  a  year  to  meet  the  demand  of  some  enor- 

ni:us  or-ntract  for  a  public  work ;  the  consequence  would  be  that 

:he  land  would  have  a  very  much  increased  value  for  the  year, 

ir  i  h  wculd  be  only  reasonable  that  it  should  bear  an  increased 

nre  :  r  that   year:  in  the  following  year  its  value  might  sink 

jLlm  «?c  :o  nothing,  and  the  rate  ought  to  fall  proportionately,  even 

:.-  rL::ri:r^.  if.  the  brick  earth  being  exhausted,  the  land,  like  an 

exhausted  coal  mine,   should  become  entirely  unproduc- 

^•:ir4^  rive.     If  this  *were  not  so,  an  obvious  injustice  would  be 

d:rie  to  the  other  rate-payers.     Suppose  two  brickfields  of 

:*  X  <a:iL^  sire,  which,  if  worked  so  as  to  be  consumed  in  ten  years, 

i.  ,L  'ry  t^:::;il  working  in  each  year,  would  produce  £1000  each, 

:rt  ^'::;>  the  rate  should  be  £10;  in  ten  years,  each  will  con- 

:r ;:.::.•  £1  ■•>  to  the  parochial  burdens:  let  one  be  exhausted  in 

:^  .>  rr<:  >tar,  the  produce  will  have  been  £10,000,  but  the  rate 

,^"^v  £:,^  for  that  year,  according  to  the  appellant's  argument, 

jc ',;  *:  tiuy  Iv  nothing  afterwards:  but,  whatever  it  be  afterwards, 

:  :s  c\Mr  that  there  will  have  been  a  valuable  occupation  in  one 

wv.  ^'s<\iv*^i^g-   as  to  nine  tenths,   the  rate   entirely.      But  no 

.  -v<:vv  would  be  done,  if  in  every  year  the  occupier  could  be 

,t^;5^*^!?>^\i  vivwrvling  to  the  actual  value  in  that  year ;  and  it  is  the 

.X  :,\  vf  :ho  overseers  to  arrive  as  nearly  at  this  as  they  can. 

r  c  V  A<^*  of  Rex  y.  Mirfield,  10  East,  219,  was  mentioned  in 
f \^  v^*Vs*^*  of  the  argument  The  facts  of  that  case  are  wholly 
v.^t>  vo  :!vs^*  of  the  present  The  saleable  underwoods  there  pro- 
v*/v\\l  V-*  vr.^rit  except  in  the  twenty-first  year.  Here  there  is 
-►  -  ^-  '\^  to  ^>.ow  that  equal  profits  may  not  arise  in  every  year  of 
.\  .  ,....^,.  vY^  lo'jg  or  short;  the  term  of  tenancy  is  fixed  on  that 
txx'-^Vvto.'K  "Vhe  principle,  however,  of  that  decision  is  in  accord- 
r  vV  >^^/'«  ^^-^^t  will  l^  our  conclusion. 

\\ ,-  ,\'^»\\  thotiv  to  the  bare  objection  that  the  royalty  is  paid, 

-  v  ■/?  .'«s^  T^^v.owiug  produce  of  the  land,  but  for  several  portions 

.'    '\^  ^r^l  i:^^U\   mixed  up  with  foreign  matter:  the  expense 

;  ,  -^i.  ^owvYvr.  must  of  course  have  been  cast  off  before  the 
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royalty  itself  was  *  fixed.  That  was  a  sum  which,  after  [*  205] 
all  such  expenses  paid,  the  occupier  could  afford  to  render 
to  the  landlord.  When  the  case  is  thus  laid  bare,  there  is  no 
distinction  between  it  and  that  of  the  lessee  of  coal  mines,  of  clay 
pits,  of  slate  quarries :  in  all  these  the  occupation  is  only  valu- 
able by  the  removal  of  portions  of  the  soil;  and  whether  the 
occupation  is  paid  for  in  money  or  kind,  is  fixed  beforehand  by 
the  contract,  or  measured  afterwards  by  the  actual  produce,  it  is 
equally  in  substance  a  rent:  it  is  the  compensation  which  the 
occupier  pays  the  landlord  for  that  species  of  occupation  which 
the  contract  between  them  allows.  This  would  not  admit  of  an 
argument  in  an  agricultural  lease,  where  the  tenant  was  to  pay  a 
certain  portion  of  the  produce :  that  would  be  admitted  to  be  in 
all  respects  a  rent  service,  with  every  incident  to  such  a  rent: 
and,  in  Daniel  v.  Grade,  6  Q.  B.  145,  we  held  the  same  with 
regard  to  a  marl  pit,  and  brick  mine,  as  the  parties  termed  it, 
where  the  render  was  of  so  much  per  cubic  yard  of  the  marl  dug, 
and  so  much  per  thousand  of  the  bricks  made. 

We  are  brought,  then,  to  the  conclusion  that  the  parish  ofiBcers 
have  done  right  in  considering  the  royalty  as  a  portion  of  the  rent : 
and  we  see  no  objection  to  the  mode  by  which  they  arrive  priDid 
facie  at  the  conclusion  that  the  amount  of  royalty  reckoned  in 
the  rate  will  be  paid  in  the  year  for  which  the  rate  is  made. 

Still,  it  must  always  be  remembered  that  the  ultimate  question 
is  that  propounded  by  the  statute;  and  therefore  the  amount 
which  has  been  paid,  or  which  it  is  reasonable  to  infer  will  be 
paid,  is  only  evidence,  not  the  fact  itself  to  be  ascer- 
tained. When,  therefore,  the  case  *  came  to  the  Sessions,  [*  206] 
it  was  open  to  the  appellants  to  prove  such  uncertainty 
in  the  market,  or  such  circumstances  affecting  the  process  of  mak- 
ing, as  showed  that  the  parish  officers  had  done  wrong  in  con- 
cluding, from  such  a  quantity  made  or  expected  to  be  made,  that 
the  land  might  be  reasonably*  expected  to  let  from  year  to  year 
at  a  rent  measured  by  that  quantity ;  such  evidence  would  have 
raised  a  question  of  fact  for  the  Sessions,  and  they  would  have 
had,  upon  the  whole,  to  sustain,  or  reduce,  the  amount  of  the 
assessment.  It  may  well  be  that,  although  at  the  end  of  the  year 
the  lessee  has  made  so  many  bricks  that  he  can  afford  to  pay 
£150  in  royalty  to  his  landlord,  he  could  not  prudently,  at  the 
beginning  of  the  year,  contract  at  all  events  to  pay  more  than 
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£100:  and,  if  so,  the  latter  rather  than  the  former  will  be  the 
sum  at  which  the  land  may  reasonably  be  expected  to  let  from 
year  to  year.  And  this  is  what  we  understand  the  Sessions  to 
mean  in  Westbrook's  Case  by  their  special  finding;  the  parish 
officers  estimate  the  rent  at  a  supposed  amount  of  bricks  actually 
made,  and  the  royalty  then  payable  on  such  amount;  from  this 
they  make  such  deductions  as  reduce  the  rateable  value  to  £159 
10s.  ;  but  the  Sessions  say  that,  placing  the  tenant  exactly  on  the 
same  footing  as  to  the  incidents  of  his  occupation,  but  calling  on 
him  to  say  beforehand  what  rent  he  would  pay  per  acre  for  it,  he 
could  not  be  expected  to  give  more  than  £10  per  acre,  which  on 
the  whole  would  amount  to  a  little  more  than  £100.  This  latter 
appears  to  us  to  be  the  true  criterion  rather  than  the  former,  and 
the  rate  must  be  amended  accordingly. 

It   is  not  so  easy  to  deal  with  Everisfs  Case,     The  Sessions 

ask  us  what  is  the  net  annual  rateable  value  of  the 
[*  207]  *  land,  and  add,  if  the  sums  paid  are  to  be  considered  in 

the  nature  of  rent,  and  as  such  ought  to  form  the  basis  of 
the  rating,  their  order  is  to  be  confirmed :  if  either  of  the  modes 
contended  for  by  the  api^llants  be  correct,  the  case  is  to  be  sent 
buck  that  the  rate  may  be  adjusted  accordingly.  Now  neither  of 
the  api^Uant's  modes  are  correct,  nor  were  contended  so  to  be: 
they  were  in  effect  to  rate  land  occupied  in  one  mode  as  if  it  were 
occupied  in  another;  the  modes  producing  different  rates  of  profit 
and  commanding  different  amounts  of  rent;  than  which  nothing 
can  be  more  unreasonable.  But,  on  the  other  hand,  although  the 
sums  paid  are  in  the  nature  of  the  rent,  it  does  not  follow  that 
they  must  form  the  basis  of  the  rate,  in  the  sense  of  fixing  its 
amount  The  true  question  is  that  which  the  Sessions  ask,  but 
which  they  must  answer  for  themselves,  by  finding  upon  evidence, 
according  to  the  principles  we  have  laid  down,  what,  in  the 
wonls  of  the  statute,  is  the  rent  at  which  the  land  may  "  reason- 
ably be  exi>pcted  to  let  from  year  to  year,"  remembering  the  pur- 
]>osos  to  which  it  is  to  be  applied,  and  the  privileges  which  the 
tenant  will  enjoy  under  his  contract,  and  by  reason  of  his  occupa- 
timi,  and  after  making  all  the  deductions  specified  in  the  statute. 
It  by  no  means  follows  that  this  mode  of  examining  will  produce 
so  gR^at  a  change  in  Everisfs  Case  as  it  has  in  Wedhrook's :  the 
cinnimstances  may  be  such,  as  to  risk,  or  market,  or  competition, 
a$  to  make  the  ditTerence  little  more  than  nominal:  the  market 
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may  be  so  sure,  the  competition  so  great,  as  to  make  the  risk 
almost  nothing :  still  this  is  the  question  to  be  tried :  and,  for  the 
purpose  of  trying  it,  the  case  must  go  back  to  the  Sessions. 

*  Both  orders  should  go  back  to  the  respective  Sessions,  [*  208] 
that  the  rates  may  be  amended  according  to  the  principles 
laid  down.  Bates  to  be  amended  accordingly, 

ENGLISH  NOTES. 

Among  the  classes  of  rateable  property  the  value  of  which  is  derived 
from  the  consumption  of  the  property  itself,  mines  and  quarries  are  the 
most  important. 

Coal  mines  are  expressly  mentioned  in  the  Poor  Relief  Act,  1601 
(43  Eliz.  c.  2),  among  the  classes  of  property  on  which  the  poor-rate  is 
i  ID  posed  by  that  Act.  But  it  was  held  in  a  series  of  decisions  ending 
with  Morgan  v.  Crawshay  (H.  L.  1871),  L.  R.  6  H.  L.  304,  40  L.  J. 
M.  C.  202,  24  L.  T.  889,  20  W.  R.  554,  in  which  the  earlier  cases  are 
collected,  that  mines  of  other  kinds  were  not  in  themselves  rateable 
under  that  Act.  The  reasons  on  which  the  general  non-rateability  of 
mines  was  put  in  the  earlier  cases  are  obscure,  but  the  reason  ulti- 
mately accepted  was  that  the  express  mention  of  coal  mines  in  the  Act 
of  1601,  showed,  on  the  maxim  exj/ressio  unitis  est  exclusio  alterius,  that 
the  Legislature  did  not  intend  mines  of  other  kinds  to  be  rated. 

It  was,  however,  held  in  another  series  of  decisions  beginning  with 
Rawls  V.  Gdls  (1776),  Covvp.  451,  1  Dougl.  304,  that  where  the  rent 
or  royalties  of  a  mine  were  reserved  in  kind,  —  that  is,  iif  the  form  of  a 
portion  of  the  ore  raised  itself,  —  there,  even  though  there  was  an  option 
to  pay  in  money  of  which  the  occupier  of  the  mine  had  availed  himself, 
—  the  recipient  of  the  rent  or  royalties  was  rateable  as  an  occupier  of 
land:  see  Grease y.  Sawle  (Ex.  Ch.  1842),  2  Q.  B.  862,  2  G.  &  D.  812; 
Van  Mining  Co.  v.  Llanidloes  Overseers  (1876),  1  Ex.  D.  310,  45  L.  J. 
M.  C.  138,  34  L.  T.  692.  However  the  reasons  given  in  Bowls  v.  Gells 
(supra)^  out  of  which  this  curious  doctrine  grew,  may  be  understood,  it 
ultimately  came  to  be  recognised  as  anomalous  and  it  was  indeed  charac- 
terised by  Bramwell,  B.,  in  the  last  cited  case,  as  a  "  mere  device  "  for 
escaping  the  full  consequences  of  the  decisions  establishing  the  general 
non-rateability  of  mines. 

The  general  exemption  of  mines  from  rateability  has  now  been  abol- 
ished by  the  Rating  Act,  1874  (37  &  38  Vict.  c.  54).  That  Act  contains  a 
saving  clause,  with  reference  to  the  doctrine  above  explained,  providing 
that  the  Act  shall  not  apply  '*  to  a  mine  of  which  the  royalties  or  dues 
are  for  the  time  being  wholly  reserved  in  kind,  or  to  the  owner  or  occu- 
pier thereof  "  (sect.  13)  ;  but  subject  to  this  clause  it  extends  the  Act  of 
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1601  and  the  amending  Acts  to  mines  of  all  kinds  not  mentioned  in  that 
Act,  —  t.  e.  to  all  mines  other  than  coal  mines,  —  and  makes  special 
provisions  as  to  the  rating  of  tin,  lead,  and  copper  mines  (sects.  3,  7). 

The  result  of  this  legislation  is,  that  for  rating  purposes  mines  fall 
into  three  classes. 

The  first  class  consists  of  mines  (other  than  coal  mines)  of  which  the 
royalties  or  dues  are  wholly  reserved  in  kind,  whether  or  not  there  is 
an  option  to  pay  them  in  money.  In  the  case  of  a  mine  of  this  kind 
the  occupier  is  not  rateable ;  but  the  recipient  of  the  royalties  is  rate- 
able in  respect  thereof;  see  Van  Milling  Co.  v.  Llanidloes  Overseen, 
ante,  p.  645.  Royalties  are  not  reserved  in  kind  so  as  to  bring  a  mine 
within  this  category,  if  they  are  reserved  in  the  form  of  a  share  in  the 
metal  smelted  from  the  ore:  RexY.  Pomfret  (1816),  5  M.  &  S.  139;  hut 
the  royalties  are  none  the  less  reserved  in  kind,  because  the  ore  is  to 
be  made  merchantable  before  they  are  paid :  Rex  v.  St.  Austell  Inhabi- 
tants (1822),  5  B.  &  Aid.  693,  24  R.  R.  634 ;  Crease  v.  Sawle,  ante,  p. 
645.  The  occupier  of  a  mine  falling  within  this  category,  though  not 
rateable  in  respect  of  the  mine,  is  rateable  in  respect  of  any  property,  not 
forming  part  of  the  mine,  which  he  occupies  and  uses  in  connection  with 
the  mine.  See  Guest  v.  East  Dean  Overseers  (1872),  L.  R.  7  Q.  B.  334, 
41  L.  J.  M.  C.  129,  26  L.  T.  422,  20  W.  R  332;  KUtaw  v.  Liskeard 
Union  (1874),  L.  R.  10  Q.  B.  7,  44  L.  J.  M.  C.  23,  31  L.  T.  601, 
23  W.  R  72. 

The  second  class  consists  of  coal  mines,  whether  the  royalties  are 
reserved  in  kind  or  not,  and  of  all  other  mines  of  which  the  royalties  are 
not  wholly  reserved  in  kind  except  tin,  lead,  and  copper  mines.  In  the 
case  of  these  mines  the  occupier  is  rateable,  and  the  mine  must  he 
valued  on  the  principle  explained  in  the  principal  case. 

The  third  class  consists  of  tin,  lead,  and  copper  mines,  of  which  the 
royalties  are  not  wholly  reserved  in  kind.  With  regard  to  these  mines, 
sect.  7  of  the  Rating  Act,  1874,  makes  special  provisions  to  which  it  is 
unnecessary  to  refer  further  here.  The  only  reported  case  on  the  inter- 
pretation of  that  section  appears  to  be  Snailbeaeh  Mine  Co.  v.  Forden  - 
Union  (1876\  35  L.  T.  514. 

The  Rating  Act,  1874,  it  may  be  mentioned  in  passing,  contains  a 
pn>vision  under  which  any  existing  tenant  of  a  mine  previously  exempt 
frv>ni  rateability,  which  become  rateable  under  the  Act,  was  entitled  to 
deduct  a  part  of  any  rate  paid  by  him  during  the  continuance  of  his 
lease  from  the  rent,  unless  he  had  "  specifically  covenanted  to  pay  such 
rate  in  the  event  of  the  abolition  of  the  said  exemption."  As  to  what 
auiouuteii  to  such  a  specific  covenant:  see  Devonshire  (Duke  of)  v. 
/>\im)rr  Hirmatite  Ste^rl  Co.  (C.  A.  1877),  2  Q.  B.  D.  286,  46  L.  J.  Q.  B. 
4;Vn  36  L.  T.  aW  25  W.  R,  469 ;  Chaloner  v.  Bolckow  (H.  L.  1878), 
3  App.  C;u<.  IK^>3,  47  L.  J.  C.  P.  562,  39  L.  T.  134,  26  W.  R.  54L 
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Though  mines  were  thus  in  general  formerly  not  rateable,  quarries 
and  other  such  workings  have  from  the  first  been  held  to  be  rateable. 
See  e.g.,  RexY.  Alderbury  Overseers  (1801),  1  East,  634;  Rexy.  Wood- 
land (1802),  2  East,  164.  And  of  course  such  undertakings  are  rate- 
able on  the  principles  developed  in  the  principal  case. 

For  rating  purposes  the  question  whether  a  particular  working  is  or 
is  not  a  *^  mine/'  is  a  question  of  fact  depending  not  upon  the  nature  of 
the  substance  won,  but  upon  the  method  of  working:  see^-Bea;  v.  Duns- 
ford  (1835),  2  A.  &  E.  568,  4  N.  &  M.  349,  and  the  cases  there  cited. 

The  principle  that  where  property  is  exhausted  by  the  use  made  of  it, 
the  rent  that  would  be  paid  for  the  right  to  exhaust  it  is  the  criterion 
of  the  rateable  value,  was  applied  in  Reg,  v.  Abney  Park  Cemetery  Co, 
(1873),  L.  R.  8  Q.  B.  515,  42  L.  J.  M.  C.  124,  29  L.  T.  174,  to  the 
valuation  of  a  cemetery.  There  the  cemetery  company  received  fees 
for  interments,  and  conveyed  plots  of  ground  in  the  cemetery  to  pur- 
chasers in  fee  simple  upon  trust  that  the  grantees  should  use  them  as 
places  of  burial,  subject  to  the  company's  regulations,  and  (subject  to 
such  trusts)  upon  trust  for  the  company  as  part  of  their  property.  In  one 
year  the  company  received  £2333  from  the  sale  of  plots  of  ground  as 
above  mentioned.  It  was  held  that  the  company  were  in  rateable 
occupation  of  the  whole  cemetery,  including  the  plots  sold,  and  that 
the  J^2333  had  been  rightly  treated  by  the  rating  authority  as  forming 
part  of  the  rateable  value  of  the  cemetery. 

Two  somewhat  curious  cases  relating  to  the  rating  of  property  of  the 
class  under  consideration  remain  to  be  noticed. 

In  Reg,  v.  Whaddon  Overseers  (1875),  L.  R.  10  Q.  B.  230,  44  L.  J. 
M.  C.  73,  32  L.  T.  633,  23  W.  R.  653,  one  B.  had  entered  into  an  agree- 
ment with  the  owner  of  lands  containing  coprolites,  under  which  B. 
was  entitled  to  an  exclusive  right  to  enter  upon,  hold,  and  use  such 
lands  for  the  purpose  of  digging  coprolites.  He  was  to  pay  £115  per 
acre  dug,  and  to  dig  such  fields  as  should  from  time  to  time  Be  set 
out  by  A.'s  agent,  and  to  restore  the  surface  after  the  coprolites  were 
got.  Under  this  agreement,  B.  dug  ten  acres  of  land  annually.  He 
was  also  always  in  occupation  of  ten  acres;  but  his  occupation  was 
perpetually  shifting,  as  he  was  constantly  taking  on  land  at  one  end  of 
his  workings,  and  relinquishing  it  at  the  other  end  as  it  was  levelled. 
Of  the  ten  acres  in  his  occupation  at  any  moment,  only  three  and  a  half 
at  most  were  used  for  coprolite  purposes,  the  remaining  six  and  a  half 
having  been  exhausted  and  lying  unproductive.  B.  was  assessed  to  a 
poor-rate  in  respect  of  ten  acres  of  coprolite  land,  at  their  value  for  the 
purpose  of  raising  coprolites.  The  majority  of  the  Court  (Mellob,  J., 
Lush,  J.,  and  Archibald,  J.)  held  that  this  method  of  assessment  was 
right.      CocKBUBN,  Ch.  J.,  dissented,  being  of  opinion  that  B.  should 
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have  been  rated  in  respect  of  the  three  and  a  half  acres  at  their  copro- 
lite  value,  and  in  respect  of  the  remaining  six  and  a  half  acres,  at  their 
value  after  the  coprolites  had  been  dug,  which  was  merely  nominal. 
The  view  of  the  case  taken  by  the  dissenting  Judge  was  very  simple. 
He  looked  at  the  actual  value  at  the  date  of  the  rate  of  the  ten  acres 
then  physically  in  B.'s  occupation,  and  since  it  is  obvious  that  no  ten- 
ant would  at  that  time  have  given  coprolite  value  for  the  six  and  a  half 
exhausted  acres,  the  conclusion  he  drew  necessarily  follows.  The  view 
taken  by  the  majority  of  the  Court  is  difficult  to  understand.  It  is 
submitted,  however,  that  the  true  interpretation  of  their  judgment 
is  that  they  regarded  the  rate  as  assessed,  not  on  the  ten  acres  physi- 
cally in  B.'s  occupation  at  the  date  of  the  rate,  but  upon  the  ten  acres 
of  unexhausted  land  which  he  would  work  in  the  course  of  the  then 
ensuing  year.  In  support  of  this  view,  it  may  be  pointed  out  that  B. 
stood  practically  in  exactly  the  same  relation  to  the  land  he  was 
about  to  work  as  if  he  had  been  the  lessee  of  the  whole  coprolite 
bed,  under  an  agreement  that  he  should  work  it  at  the  rate  of  ten 
acres  per  annum,  in  which  case  he  would  undoubtedly  have  been  rate- 
able for  the  coprolite  land  on  the  basis  approved  by  the  majority  of  the 
Court.  The  difficulty  of  understanding  the  judgment  of  the  majority 
of  the  Court  is  due  in  great  measure  to  the  accident  that  the  quantity 
of  land  in  B.'s  physical  occupation  was  the  same  as  the  quantity  annu- 
ally worked  by  him.  This  circumstance  bred  confusion  that  would 
not  have  arisen  had  B.  been  working  at  the  rate  of  say  fifteen  acres  per 
annum,  though  he  was  for  the  time  being  in  physical  occupation  of 
ten  acres  only. 

In  Farnham  Flint  Co,  v.  Famham  Union  (1900),  82  L.  T.  123,  48 
W.  R.  376, 64  J.  P.  390,  the  company  entered  into  a  series  of  agreements 
with  the  owner  of  a  field  containing  gravel,  under  each  of  which  agree- 
ments they  purchased  the  gravel  under  a  specified  small  plot  of  land,  un- 
dertaking to  remove  the  gravel  from  that  plot  within  a  limited  period. 
The  company  were,  under  these  agreements,  in  rateable  occupation  of 
the  several  plots  of  land  during  the  period  limited  for  the  removal  of  the 
gravel.  The  company  were  assessed  to  a  poor-rate  in  respect  of  three 
and  a  lialf  acres  of  land  occupied  by  them  under  three  of  these  agree- 
ments. At  the  date  of  the  rate  the  company  had  exhausted  two  and  a 
half  of  the  three  and  a  half  acres,  and  were  using  the  two  and  a  hali 
acres  for  storage  purposes,  and  the  gravel  in  the  remaining  acre  was  m 
course  of  being  dug.  The  company  had  not  at  that  date  entered  into  any 
further  agreement  for  the  purchase  of  gravel  from  the  landowner;  though 
they  subsequently  did  so.  The  company  were  working  the  gravel  at  the 
rate  of  rather  more  than  two  acres  a  year,  so  that  it  was  to  be  anticipate 
at  the  date  of  the  rate,  as  subsequently  proved  to  be  the  fact,  that  the 
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gravel  in  the  one  acre  would  be  exhausted  in  rather  less  than  six 
months.  The  CJourt  under  these  circumstances  differed  as  to  the  proper 
basis  of  assessment.  Bugknill,  J.,  held  that  the  company  ought  to  be 
assessed  as  to  the  two  and  a  half  acres  at  their  value  for  storage  pur- 
poses only,  and  as  to  the  remaining  acre  at  the  rent  or  royalty  at  which 
that  acre  would  at  the  date  of  the  rate  reasonably  be  expected  to  let 
from  year  to  year.  He,  in  fact,  looked  only  at  the  value,  at  the  date  of 
the  rate,  of  the  land  in  the  company's  occupation.  Channkll,  J.,  on 
the  other  hand,  held  that  the  whole  three  and  a  half  acres  ought  to  be 
assessed  on  the  basis  of  the  rent  or  royalty  a  tenant  from  year  to  year 
working  gravel  at  the  rate  at  which  the  company  were  working  might 
have  been  expected  to  give  for  the  right  to  work  gravel  at  that  rate, 
without  regard  to  the  fact  that  the  gravel  under  the  land  in  the  occu- 
pation of  the  company  was  insufficient  to  allow  of  their  continuing  to 
work  at  that  rate  for  a  whole  year;  and  he  expressed  an  opinion  that 
the  case  was  governed  by  Reff.  v.  Whaddon  Overseers. 

If,  however,  the  explanation  of  the  judgment  in  Reg.  v.  Whaddon 
Overseers  above  suggested  is  the  true  explanation,  the  two  cases  are 
quite  different  from  one  another,  since  in  no  sense  could  the  Farnham 
Flint  Company  be  regarded  as  in  occupation  of  anything  but  the  three 
and  a  half  acres  of  land  of  which  two  and  a  half  acres  were  exhausted. 
Further  comment  on  the  judgment  of  Channell,  J.,  which  is  very 
interesting,  seems  inadvisable,  as  it  is  understood  that  an  appeal  in  the 
case  is  pending. 
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No.  11.  — EEG.  V.  LONDON  AND  SOUTH  WESTEKX 
EAILWAY  CO. 

(1842.) 

No.  12.  — REG  V,  GRAND  JUNCTION  RAILWAY  CO. 

(1844.) 

No.  13.  — REG.  V.  LONDON,  BRIGHTON,  AND  SOUTH 
COAST  RAILWAY  CO. 

(1851.) 

No.  14.  —  REG.  V.  EASTERN  COUNTIES  RAILWAY  CO. 

(1863.)     • 

RULE. 

Where  a  railway  is  occupied  in  the  usual  way  by  a  rail- 
way company  who  themselves  carry  on  the  trade  of  car- 
riers on  the  railway,  the  rateable  value  of  the  railway  as  a 
whole  may  be  deduced  from  the  profits  made  by  the  com- 
pany by  means  of  the  railway,  including  the  profits  made 
by  them  as  carriers,  making  proper  deductions  for  interest 
on  tenants'  capital,  etc. 

Where  the  railway  passes  through  more  parishes  than 
one,  and  it  is  consequently  necessary  to  value  different 
portions  of  the  railway  separately,  the  stations  must  be 
valued  as  indirectly  productive  works ;  that  is  to  say,  as 
land  and  buildings  the  value  of  which  is  to  some  extent 
enhanced  by  their  capacity  of  being  employed  in  connec- 
tion with  the  line,  and  in  ordinary  cases  the  value  of  the 
line  in  each  parish  must  be  ascertained  on  the  parochial 
principle ;  that  is  to  say,  with  reference  to  the  receipts 
earned  in  each  parish,  and  the  expenditure  incurred  in 
earning  those  receipts. 
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Beg.  y.  London  and  South  Western  Bailway  Company. 

1  Queen's  Bench,  558-589  (s.  c.  2  G.  &  D.  49 ;  6  Jnr.  686.) 

Railway,  —  Rating.  —  Assessment  on  the  Parochial  Principle. 

By  statute  4  &  5  Will.  IV.  c.  Ixxxviii.,  a  railway  company  were  empow-  [558] 
ered  to  purchase  lands  and  construct  a  railway  thereon,  passing  through 
several  parishes,  with  warehouses,  station-houses,  &c. ;  which  they  did.  The 
Act  also  empowered  them  to  take  certain  tonnage  tolls,  not  exceeding  a  stated 
amount,  for  goods  and  passengers ;  and  to  provide  locomotive  engines,  and 
receive  such  sums  for  the  use  thereof  as  the  company  should  fix,  in  addition  to 
the  tolls ;  and,  when  they  themselves  carried  for  their  own  profit  (which  a  dis- 
tinct clause  enabled  them  to  do),  they  were  to  keep  a  separate  account  of  the 
tolls  which  they  would  have  received  for  the  passengers,  &c.,  if  they  had  been 
carried  by  other  persons ;  such  account  to  be  open  to  inspection  by  the  over- 
seers of  every  parish  on  the  line  of  railway.  The  company  were  empowered 
to  let  the  tolls.  All  pei*sons  were  to  have  liberty  to  use  the  railway  carriages 
properly  constructed,  on  payment  of  the  tolls,  and  subject  to  the  company's 
regulations.  Powers  were  given  to  the  company  to  approve  or  disapprove  of 
the  carriages  and  engines  to  be  used  by  any  person  on  the  railway,  and  to 
make  orders  for  regulating  the  passage  upon,  working,  and  use  of,  the  railway, 
and  for  prevention  of  nuisances. 

The  company  used  the  railway,  &c.,  according  to  the  Act,  carrying  pas- 
sengers and  goods,  and  supplying  power  by  means  of  locomotive  engines,  for 
their  own  profit;  and  no  other  person  used  it  for  such  purposes. 

Held,  that  the  company  were  rateable  for  their  land,  improved  in  value  by 
the  profits  accruing  from  the  railway,  &c.,  at  an  amount  equal  to  the  rent 
which  a  lessee  would  pay,  making  the  same  uses  of  the  railway,  &c.,  as  the 
company  did,  with  the  deduction  of  tenant's  rates,  &c.,  expense  of  repairs,  and 
the  other  charges  mentioned  in  statute  6  &  7  Will.  IV.  c.  96,  s.  1.  That  the 
last-mentioned  statute  did  not,  in  this  respect,  introduce  any  new  principle  of 
rating.  And  that  an  estimate  of  the  company's  liability,  founded  only  on  the 
amount  chargeable  in  respect  of  tolls,  and  excluding  the  receipts  for  carriage 
of  passengers  and  goods,  &c.,  was  erroneous. 

That  the  land  must  be  rated  in  any  particular  parish  according  to  its  actual 
value  there,  although  such  value  was  owing  in  a  great  measure  to  station- 
houses  and  other  works  not  within  the  parish. 

And  that  the  rate  in  any  particular  parish  was  to  be  estimated  by  the 
amount  of  profit  actually  earned  in  that  parish,  and  not  by  the  proportion 
which  the  length  of  railway  in  that  parish  bore  to  its  entire  length. 

On  appeal  by  the  London  and  South  Western  Eailway  Company 
against  a  rate,  dated  November  5th,  1840,  for  the  relief  of  the  poor 
of  the  parish  of  Mitcheldever,  in  the  county  of  Southampton,  the 
Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 
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The  London  and  South  Western  Eailway  Company  are  estab- 
lished and  act  under  a  certain  Act  of  Parliament 
[*559]  'passed,  &c.  (4  &  5  Will.  IV.  c.  Ixxxviii.,  local  and 
personal,  public,  "  For  making  a  railway  from  London  to 
Southampton  **),  and  four  other  Acts  of  Parliament  respectively 
passed,  &c.  (7  Will.  IV.  and  1  Vict.  c.  Ixxi.  ;  2  &  3  Vict  c.  xxviiL  ; 
4  &  5  Vict.  c.  i.  and  c.  xxxix.  ;  local  and  personal,  public),  and 
respectively  entitled,  &c.  Copies  of  these  Acts  accompany  the 
case,  and  are  to  be  deemed  to  constitute  part  thereof,  and  may  be 
referred  to  by  the  Court,  or  either  party,  at  the  hearing  thereoL 
[The  effect  of  the  incorporating  Acts,  so  far  as  material  to  the 
decision,  suflBciently  appears  from  the  arguments  and  judgment] 

Under  the  powers  contained  in  these  Acts,  or  one  of  them,  the 
company  have  formed  and  completed  a  line  of  railway  from  Vaux- 
hall,  in  the  county  of  Surrey,  to  Southampton,  being  a  length  of 
seventy -seven  miles ;  and  this  railway,  for  four  miles  and  a  half 
thereof,  passes  through  the  parish  of  Mitcheldever  aforesaid ;  and, 
in  pursuance  of  the  powers  and  provisions  of  the  Acts,  especially 
those  contained  in  the  150th  to  the  161st  section  of  the  first- 
mentioned  Act,  the  company  have  caused  lists  to  be  made  of  the 
several  rates,  tolls,  and  sums  which  the  company  have  appointed 
to  be  taken  and  received  by  virtue  of  the  said  first  mentioned  Act; 
and  the  said  company  have  duly  kept  and  do  duly  keep  a  separate 
account,  showing  the  amount  of  rates  or  tolls  which  would  have 
been  received  by  them  for  the  use  of  the  said  railway,  in  respect 
of  passengers,  cattle  or  other  animals,  goods,  wares,  &c. ,  if  carried 
by  any  other  party  or  parties,  to  which  said  account  the  overseers 
of  the  poor  of  the  several  parishes  and  townships  through  which 
the  said  railway  passes  have  free  access,  and  have  liberty  to  in- 
spect, in  manner  by  the  said  Act  provided. 
[*  560]  *  The  sum  which  would  have  been  so  received  by  the 
company  for  such  use  of  the  railway  by  such  other  parties 
in  the  year  next  immediately  before  and  up  to  the  time  of  the 
making  of  the  said  rate,  in  respect  of  so  much  of  the  railway  as 
lies  in  the  said  parish,  amounts  to  £3470  138.  9d.,  being  such 
portion  of  the  tolls  as  is  earned  by  the  railway  company  in  the 
said  parish  of  Mitcheldever. 

The  whole  sum,  however,  received  by  the  company  for  the  con- 
veyance of  passengers,  &c. ,  by  the  company  in  carriages  provided, 
manned,  and  worked  by  the  company  at  their  own  sole  expense, 
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including  the  said  sum  of  £3470  13s.  9d.,  amounts  to  £13,880  per 
annum,  in  respect  of  so  much  of  the  railway  as  lies  in  the  said 
parish. 

The  former  sum  of  £3470  1 3s.  9rf.  constitutes  the  proportionate 
sum  for  the  said  parish,  which  any  individual  who  contracted  with 
the  company  for  the  exclusive  right  to  take  tolls  for  the  use  of 
the  railway  by  persons  using  the  same,  under  the  powers  and  sub- 
ject to  the  regulations  of  the  aforesaid  statutes,  for  the  transmission 
of  goods,  cattle,  and  passengers  along  the  line,  in  carriages  pro- 
vided by  such  persons,  would  receive  from  such  persons ;  and  the 
sum  of  £1293  constitutes  the  rent  which  a  tenant  from  year  to 
year  would  give  to  the  company  for  the  exclusive  right  to  receive 
tolls  for  the  conveyance  of  goods,  cattle,  and  passengers,  in  the 
manner  mentioned  in  sect  157  of  the  said  first-mentioned  Act, 
along  so  much  of  the  railway  as  lies  in  the  said  parish,  free  of  all 
usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent  charge, 
and  making  allowance  and  deductions  for  the  average  annual  cost  of 
repairs,  insurance,  and  other  expenses  necessary  to  maintain 
*  the  way,  its  fixtures  and  appurtenances,  in  a  state  to  com-  [*  561] 
mand  such  rent  (see  statute  6  &  7  Will.  lY.  c.  96,  s.  1). 

The  respondent  parish  contends  that  the  annual  value  is  not  to 
be  estimated  on  the  basis  of  the  tolls  alone,  nor  is  to  be  limited 
to  such  tolls  or  their  value ;  but  that  the  advantage  which  a  lessee 
of  the  railway  may  be  expected  to  derive  from  his  lease  by  supply- 
ing power,  and  by  carrying  upon  it,  may  be  taken  into  account. 

That,  if  a  lessee  is  to  be  supposed  capable  of  deriving  from  the 
use  of  the  railway  all  the  profits  which  now  accrue  to  the  company 
from  the  conveyance  of  passengers,  cattle,  and  goods,  under  the 
powers  of  their  Acts,  such  lessee  finding  locomotive  power,  car- 
riages, &c.,  and  paying  all  expenses  incidental  to  working  the 
railway,  then  the  whole  railway,  with  its  fixtures  and  appurte- 
nances, might  be  reasonably  expected  to  let  from  year  to  year  at  a 
rent  which,  for  the  purposes  of  this  rate,  may  be  assumed  at 
£70,000  per  annum  at  the  least,  free  of  all  usual  tenant's  rates 
and  taxes,  and  tithe  commutation  rent  charge,  and  making  allow- 
ance and  deductions  for  the  average  annual  costs  of  repairs,  insur- 
ances, and  other  expenses  necessary  to  maintain  the  way,  its  fix- 
tures and  appurtenances,  in  a  state  to  command  such  rent 

That,  supposing  such  rent  to  be  given  for  the  whole  line,  the 
proportion  thereof  in  respect  of  so  much  of  the  railway  as  lies  in 
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the  respondent  parish  is  to  be  assumed  to  be  the  net  sum  of 
£4320  per  annum,  being  the  amount  at  which  the  appellants 
were  rated  in  the  above  rate. 

The  questions  for  the  opinion  of  the  Court  are :  — 

Whether  the  company  are  rateable  upon  the  principle 
[•  562]  *  contended  for  by  them,  or  upon  that  contended  for  by 
the  parish ;  that  is  to  say, 

Whether  upon  an  estimate  of  the  net  annual  value,  obtained 
from  the  statement  of  the  tolls  which  would  be  received  by  the 
company  as  aforesaid,  forming  the  basis  of  the  rent  which  a 
tenant  would  give  as  before  mentioned,  subject  to  proper  deduc- 
tions ;  or  upon  an  estimate  of  the  net  annual  value,  as  ascertained 
by  a  rent  given  by  a  tenant  under  the  circumstances,  and  for 
the  purposes,  above  stated,  as  contended  for  by  the  parish. 

Lastly,  whether  the  annual  value,  upon  which  the  parish  rate 
is  to  be  made,  should  be  such  proportion  of  the  estimated  rateable 
value  of  the  whole  line  (whichever  basis  is  adopted  by  the  Court) 
as  the  length  of  the  part  situate  in  the  parish  bears  to  the  whole 
line,  or  such  proportion  thereof  as  the  receipts  actually  derived 
from  or  in  respect  of  the  carriage  of  passengers,  cattle,  and  goods, 
or  from  tolls  upon  so  much  as  lies  in  the  parish,  bear  to  the  same 
receipts  throughout  the  whole  line. 

If  the  rateable  value  is  to  be  proportioned  to  the  length  of  the 
railway  in  the  parish,  and  not  to  the  receipts,  then  the  estimate, 
as  contended  for  by  the  company,  should  be  the  sum  of  £1400. 
If  it  is  to  be  proportioned  to  the  receipts  as  above,  and  not  to 
the  length  of  the  railway  in  the  parish,  then  the  estimate,  as  con- 
tended for  by  the  parish,  should  be  £3800. 

The  rate  is  to  be  confirmed,  quashed,  amended,  or  sent  to  be 
reheard  by  the  Sessions,  according  to  the  opinion  of  the  Court 
upon  the  above  points. 

The  case  was  argued  in  Hilary  Term,  1842,  before  Lord  Dexman, 
Ch.  J. ,  Patteson,  Coleridge,  and  Wightman,  J.  And,  in  Trinity 
Term  following,  the  judgment  of  the  Court  was  delivered  by 

[573]  Lord  Dexman,  Ch.  J.  :  — 

This  case  has  stood  over  for  consideration   for  some 

[*  574]  *  time,    on  account  of    its    novelty,    and   its    supposed 

application  to  the  rating  of  railway  companies  in  general 

to  the  relief  of  the  poor ;  it  must,  however,  be  determined  on  its 
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own  state  of  facts.  And  the  question  raised  is,  whether,  this 
company  being  in  occupation  of  its  own  railway,  and  at  present  in 
the  exclusive  use  of  it  in  fact  for  the  purpose  of  a  large  carrying 
trade,  the  rateable  value  of  such  occupation  is  to  be  taken  only 
upon  the  amount  of  certain  tolls  which  have  been  fixed  under  the 
statute  hereafter  mentioned,  as  payable  generally  by  all  carriers  for 
the  use  of  the  way,  but  which  are  in  fact  never  paid,  or  upon  the 
amount  of  the  general  profits  which  the  company  in  fact  receives 
from  the  occupation  so  devoted  to  such  carrying  trade.  Another 
question  was,  indeed,  raised  as  to  the  mode  of  measuring  the  rate, 
on  whichever  of  the  two  principles  it  was  to  be  calculated; 
whether,  namely,  it  was  to  be  measured  according  to  the  propor- 
tion which  the  mileage  of  the  railway  in  the  respondent  parish 
bears  to  the  whole  length  of  the  way,  assuming  the  profits  to  arise 
equally  through  the  whole,  or  according  to  the  actual  earnings  in 
this  parish.  This  question,  however,  was  not  much  argued,  it 
being  conceded  ultimately  that  the  latter  was  the  proper  mode, 
and  the  result  was  agreed  to  be  that  the  rate  ought  to  be  on  £3800, 
if  the  parish  be  right ;  on  £1293,  if  the  company  can  limit  their 
liability  to  a  rate  in  effect  on  the  tolls  only. 

The  railway  has  been  formed,  and  is  regulated,  under  the  au- 
thority of  several  statutes.  By  the  first  of  these,  4  &  5  Will.  I^ 
c.  IxxxviiL,  the  proprietors  were  incorporated,  and  authorised  to 
purchase  lands  in  fee  simple,  subject  to  certain  qualifications  not 
material  now  to  be  noticed ;  on  the  land  so  purchased  they 
are  to  make  and  *  maintain  a  railway,  with  warehouses,  [*575] 
stations,  and  landing-places  for  the  purpose  of  locomotive 
engines,  carriages,  wagons,  &c. ,  and  for  loading,  unloading,  land- 
ing, &C. ,  of  goods,  and  the  Approach  and  departure  of  passengers 
conveyed.  For  the  tonnage  of  goods,  and  in  respect  of  passengers, 
beasts,  cattle,  and  animals,  conveyed  in  carriages  on  the  railway, 
and  also  for  carriages  conveyed  on  it,  they  may  demand  certain 
tolls,  of  which  the  maximum  is  fixed,  not  the  minimum;  and, 
further,  they  may  themselves  provide  power  for  the  propelling  of 
persons  and  things,  or  they  may  themselves  convey  such  persons 
or  things  on  their  railway,  for  which,  in  addition  to  the  before- 
mentioned  tolls,  they  may  charge  such  sums  as  they  may  from 
time  to  time  fix.  The  company  may,  therefore,  be  simply  the 
owners  of  the  way  on  which  others  may  place  steam  power  and 
carriages  and  convey  persons  and  goods;  and  these   two  parties 
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would  then  stand  much  in  the  same  relation  to  each  other  as  the 
trustees  of  a  turnpike  road  and  the  coach  and  postmasters  convey- 
ing passengers  on  it:  in  this  case,  they  would  receive  the  tolls 
only;  the  owners  of  the  steam  power  and  carriages,  the  fares  or 
remuneration  for  conveyance :  and  it  would  be,  of  course,  the 
interest  of  the  company  to  raise  the  tolls  to  the  maximum,  or  as 
near  to  it  as  the  competition  of  the  ordinary  modes  of  travelling 
would  allow.  On  the  other  hand,  the  company  may  avail  them- 
selves of  the  latter  clauses,  and  unit€  both  characters,  of  owners 
of  the  way  and  carriers  on  it ;  they  will  then  receive  both  the  tolls 
and  the  fares ;  in  both  cases  the  persons,  or  owners  of  goods,  con- 
veyed must  pay  both  the  tolls  and  the  fares;  but  in  the  latter, 
as  the  company  would  be  the  first  and  last  receivers  of 
[*  576] ,  *  both,  they  might  be  charged  as  well  as  paid  in  one  undis- 
tinguished sum ;  there  would  be  no  division ;  and,  suppos- 
ing the  company  to  be  the  only  carriers,  there  would  be  no  neces- 
sity for  fixing  any  rate  of  toll  at  all ;  the  whole  payment  might 
just  as  well  be  considered  fare. 

This  appears  in  fact  to  be  the  existing  state  of  things ;  but  the 
statute  (sect  157)  has  provided  that,  where  the  proprietors  shall 
carry  for  their  own  profit,  a  separate  account  shall  still  be  kept, 
flowing  the  amount  of  tolls  which  would  have  been  received  by 
them  merely  for  the  use  of  the  railway,  if  such  conveyance  had 
been  by  other  parties,  to  which  account  the  overseers  of  parishes 
shall  have  access  during  the  first  fourteen  days  in  July  and  Jan- 
uary in  every  year.  But  this  Act  makes  no  provision  for  such  an 
account  being  kept,  and  open  to  the  same  inspection,  whei^ 
other  parties  do  in  fact  convey  on  the  railway,  when  it  would 
be  equally  necessary;  an  indication,- it  maybe  thought,  that  the 
framers  of  the  Act  did  not  seriously  contemplate,  what  in  truth 
has  not  happened,  and  probably  never  will  happen,  that  any  par- 
ties but  the  company  would  ever  become  carriers  on  the  railway. 
By  the  second  Act,  however,  which  passed  in  1837,  this  157th 
section  is  referred  to,  as  if  it  directed  that  the  separate  account 
should  be  kept  in  both  cases,  and  be  open  to  inspection ;  and  the 
neglect  to  keep  it,  or  refusal  to  permit  its  inspection,  is  subjected 
to  the  very  heavy  penalty  of  £300  and  £50  per  diem  for  its  con- 
tinuance. The  effect  of  these  clauses  on  the  aigument  we  must 
consider  in  the  sequeL 

l^y  the  172nd  section  of  the  first  Act,  all  persons  have  free 
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liberty  to  use  the  railway,  with  carriages  properly  con- 
structed, upon  payment  only  of  the  rates,  tolls,  and  *  sums  [*577] 
demanded  by  the  company,  and  subject  to  th?  rules  and 
regulations  which  they  shall  from  time  to  time  make.  The  con- 
struction of  such  carriages  must  also  be  agreeable  to  the  orders  of 
the  company,  and  approved  by  their  engineer  or  agent.  But 
although  the  railway  itself  is  thus,  under  certain  qualifications, 
thrown  open  to  the  public  as  a  highway,  no  corresponding  pro- 
vision appears  to  have  been  made  with  regard  to  the  warehouses, 
wharfs,  stations,  or  landing-places.  Both  of  the  statutes  before  men- 
tioned (statute  4  &  5  Will.  IV.  c.  Ixxxviii.  ss.  59,  60;  statute 
7  Will.  IV.  and  1  Vict.  c.  Ixxi.  s.  40)  contain  powers  tor  the  pur- 
chase of  forty  additional  acres  (eighty  in  the  whole)  for  the  erec- 
tion of  additional  stations,  yards,  wharfs,  warehouses,  and  other 
similar  erections  and  conveniences  for  receiving,  depositing, 
loading,  and  unloading  goods;  and  other  purposes  connected  with 
the  undertaking ;  but,  as  to  these  lands,  neither  statute  gives  the 
public  any  right  of  access  or  user  adverse  to  the  company;  and 
the  use,  for  anything  that  appears,  might  be  denied  to  any  indi- 
vidual desiring  to  become  a  carrier  on  the  railway. 

These  are  the  material  facts  and  provisions  which  the  case 
states  and  the  statutes  supply ;  and  to  these  we  are  now  to  apply 
the  rule  of  rating  prescribed  by  statute  6  &  7  Will.  IV.  c.  96,  s.  1. 
The  statute  3  &  4  Vict.  c.  89  (continued  to  1st  Oct.  1843,  by  stat- 
ute 5  &  6  Vict  c.  50)  was  referred  to  in  the  argument ;  but  it  has,  in 
truth,  little  or  no  beariftg  on  this  question  :  it  prohibits  the  rating 
of  any  inhabitant  as  such  inhabitant,  in  respect  of  his  ability, 
derived  from  the  profits  of  stock  in  trade,  or  any  other 
property,  to  the  relief  of  the  poor ;  but  it  expressly  *  leaves  [*  578] 
unaffected  the  liability  of  any  occupier  of  lands  or  houses 
to  be  taxed  under  the  provisions  of  statute  43  Eliz.  q.  2  and  13  & 
14  Car.  II.  c.  12.  Under  statute  6  &  7  Will.  IV.  c.  96,  s.  1,  the 
rate  must  be  made  on  an  estimate  of  the  "  net  annual  value ;  "  and 
that  value  is  declared  to  be  the  rent  at  which  the  hereditaments 
might  reasonably  be  expected  to  be  let  from  year  to  year,  free  of 
all  usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  deducting  the  annual  cost  of  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command 
such  rent.  To  this  enactment  is  added  a  proviso,  that  nothing  in 
it  shall  be  construed  to  alter  or  affect  the  principles  according  to 
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which  different  kinds  of  hereditaments  were,  at  the  time  of  its 
passing,  by  law  rateable. 

The  argument  for  the  company  may  be  stated  shortly;  it  is 
clear,  and,  if  it  be  applicable  to  the  circumstances,  convincing. 
It  is  said  that,  in  order  to  apply  the  statute,  it  is  always  neces- 
sary to  suppose  the  property  in  respect  of  which  the  rate  is  imposed 
let  from  year  to  year :  the  portion  of  the  railway  in  the  respondent 
parish  must  therefore  be  supposed  to  be  so  let ;  and,  in  order  to 
estimate  the  rent,  it  must  be  asked  what  the  tenant  would  take 
by  the  demise;  the  answer  to  which  would  be,  the  portion  of 
the  railway  itself,  and  the  perception  of  the  toll,  as  before  fixed 
by  the  company.  He  would  have  the  right  to  place  his  own 
carriages  on  the  railway,  not  in  virtue  of  the  demise,  but  in  com- 
mon with  all  the  world.  The  gross  rent,  therefore,  will  be  some- 
thing less  than  the  amount  of  the  toll  by  the  allowance  for  tenant's 
profits;  and,  after  making  therefrom  the  statutable  de- 
[*579]  ductions,  the  residue  will  be  the  net  *  annual  value  on 
which  the  rate  is  to  be  imposed.  If,  because  the  lessee  in 
occupation  should  place  carriages  on  the  railway,  and  derive 
therefrom  a  profit,  you  were  to  rate  him  in  respect  of  that  profit, 
you  might  equally  rate  any  other  carrier  using  the  railway,  but 
having  no  interest  in  it ;  for  the  user  in  the  case  of  the  lessee  is 
not  referable  to  his  occupation  under  his  demise :  this,  therefore, 
>vould  be  in  violation  of  the  statute. 

We  forbear  to  notice  at  present  the  subsidiary  parts  of  the  aigu- 
nient  It  is  obvious  that  the  case  here  supposed,  which  is  that  of 
a  lessee  in  exclusive  perception  of  the  tolls  on  a  railway  practically 
o[jen  to  rival  carriers,  is  one  very  different  in  fact  from  the  case 
before  us  —  one,  moreover,  which  not  only  has  not  occuiTed,  but, 
from  the  nature  of  things,  it  may  be  safely  said  never  can  occur. 
The  supposition  of  a  lease  of  a  portion  of  the  railway,  without  a 
demise  of  the  stations,  warehouses,  and  approaches  to  it,  or  at  all 
events,  some  provision  for  the  use  of  them,  is  merely  absurd; 
such  a  lessee  wt»uld  1^  a  mere  toll  collector  for  the  company,  with- 
out even,  as  it  should  seem,  any  convenient  mode  of  collecting 
the  toll.  The  supposition  again  of  a  free  competition  of  carriers 
on  the  same  railway  is  practically  little  else  than  absurd ;  if  all 
difficulties  were  removed  as  to  the  stations,  warehouses,  landing- 
places,  and  aj)pr(\iches,  and  all  these  were  suppased  as  much  laid 
oiM?n  to  the  public  as  the  railway  itself,  the  very  nature  of  the 
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mode  of  conveyance  forbids  a  free  competition  of  rival  carriers. 
But  how  can  we  suppose  any  competition  possible  with  the  com- 
pany, now  the  carriers,  or,  indeed,  any  free  use  of  the  railway 
even  by  a  private  carriage,  the  company  retaining  the  independent 
occupation  and  control  over  all  the  existing  approaches  ? 
Nay,  a  lease  which  *  should  include  the  stations  and  [*  580] 
warehouses  and  approaches,  and  place  the  lessee,  as  to 
extent  of  occupation,  in  the  same  position  exactly  in  which  the 
company  now  are,  would  not  be  without  its  difficulties;  for  the 
company's  Act  is  framed,  whether  quite  effectually  or  not,  with 
some  regard  to  the  interests  of  the  public  as  well  as  of  the  com- 
pany; the  travelling  and  conveyance  by  carriages  drawn  or  pro- 
pelled by  locomotive  engines  are  attended  with  peculiar  and  very 
alarming  risks ;  many  regulations  of  police,  therefore,  are  enacted, 
which  the  company  are  charged  to  enforce,  and  it  is  very  ques- 
tionable whether  their  lessee  could  be  their  delegate  as  to  this 
trust;  while  it  is  certain  that  the  company,  out  of  possession, 
could  not  discharge  the  duty  so  conveniently  or  perfectly  as  they 
now  can. 

These  are  considerations  which  make  us  pause  in  giving  our 
assent  to  the  argument  which  suggests  them.  The  proviso  in  stat- 
ute 6  &  7  Will.  IV.  c.  96,  declares  that  the  principles  of  rating 
are  not  to  be  altered  or  affected  by  it ;  it  is  therefore  important 
to  consider  how,  under  the  circumstances  stated  in  the  case,  the 
company  would  have  been  rated  if  that  Act  had  not  passed.  They 
would  then  have  been  found  occupying  buildings  and  lands  on 
an  entire  line  of  railway,  and  carrying  on  a  trade  not  merely 
therein,  and  thereon,  but  thereby;  a  trade  inseparably  connected 
with  such  buildings  and  such  lands ;  a  trade  that  could  have  no 
existence  without  the  buildings  and  lands,  and  but  for  which  the 
buildings  would  not  have  been  erected  or  occupied,  and  for  the 
sake  of  which,  in  great  measure,  the  lands  themselves  are  occu- 
pied in  a  particular  manner.  The  profits  of  this  trade  would  be 
included  in  the  fares  received  for  conveyance  of  goods  and 
passengers,  and  the  question  ♦  would  be,  whether  these  [*  581] 
profits  ought  in  any,  or  what  degree,  to  affect  the  rateable 
value  of  the  lands  and  buildings. 

There  is  a  class  of  cases  often  cited  which  has  established  the 
principle  on  which  this  question  is  to  be  answered ;  we  allude 
among  others  to  Rex  v.  St  Nicholas,  Gloucester,  Cald.  262 ;  s.  a 
1  T.  R  723,  n.  (a),  and  Rex  v.  Bradford,  4  M.  &  S.  317. 
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In  the  first,  a  steelyard,  part  of  a  machine  in  a  street  leading  hj 
a  house,  was  in  the  house ;  sums  were  paid  by  persons  for  weigh- 
ing their  waggons  and  carts,  but  these  persons  were  not  compellable 
to  weigh  them ;  without  these  profits  the  house  was  worth  £5  a 
year,  these  profits  were  worth  about  £40;  and  these,  after  due 
deductions,  were  included  in  the  rate,  as  enhancing  the  rateable 
value  of  the  house.  The  Court  thought  rightly  so.  Lord  Mans- 
field considered  the  house  and  machine  as  one  entire  thing :  "  the 
principal  purpose  of  the  house,"  said  he,  "  is  for  weighing.  The 
steelyard  is  the  most  valuable  part  of  the  house. '  "  If, "  said 
WiLLES,  J.,  "a  billiard-table  stands  in  a  house,  and  the  house 
should,  in  respect  of  such  table,  let  at  a  higher  sum,  it  is  rate- 
able, while  the  table  continues  there  and  it  is  so  let,  at  the 
advanced  rent. "  Buller,  J. ,  said :  "  There  is  an  extraordinary 
profit  arising  from  the  modification  of  the  enjoyment  The  only 
question  therefore  is,  whether  a  man  shall  be  rated  for  the  prop- 
erty he  has  ?  If  a  house  to-day  is  let  for  £30  per  annum,  and  to- 
morrow, if  turned  into  a  shop,  would  let  for  £50  when  it  is  turned 
into  a  shop,  it  shall  be  rated  at  £50. "     The  Court  clearly  regarded 

neither  the  nature  of  the  source  of  profit  nor  its  perma- 
[*  582]  nence ;   they  looked   only  *  to   the  existing  value  of  the 

subject-matter  of  the  rate,  the  house,  and  rated  it  accord- 
ing to  that  value. 

This  principle  had  become  so  well  established  by  the  time  Hex 
v.  Bradford^  4  M.  &  S.  317,  came  before  the  Court,  that  it  was 
there  sought,  not  to  deny,  but  to  evade  it,  by  demising  the  can- 
teen, and  the  privilege  of  using  it  as  such  and  selling  liquors 
therein,  at  two  distinct  rents ;  in  the  hope  of  successfully  con- 
tending that  the  rate  should  bo  on  the  rent  for  the  house  only. 
The  Court,  however,  looked  to  the  substance,  not  to  the  form,  and 
held  both  sums  to  be  parts  of  one  entire  rent,  paid  for  the  occupa- 
tion of  the  house  and  the  enjoyment  of  the  advantages  which,  for 
the  time,  belonged  to  it,  and  for  the  time  enhanced  its  value. 
As  in  the  former  case,  people  might  cease  to  weigh  at  the  engine, 
or  the  engine  might  be  removed,  so  in  this  the  barrack  might 
cease  to  be  occupied,  the  customers  be  all  removed,  the  licence  to 
sell  liquors  might  be  withheld  or  forfeited;  still,  while  these 
remained,  and  so  the  additional  value  was  sustained,  that  value, 
it  was  held,  must  come  into  the  rate;  and,  as  Le  Blanc,  J., 
expressly  said,  this  was  not  rating  the  canteen  man  in  respect  of 
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the  profits  of  his  trade,  but  only  of  the  rent  which  he  paid.  The 
occupation  of  the  house  was  indeed  necessary  for  the  earning  of 
the  profits  of  the  trade,  but  the  house  became  more  valuable 
because  it  enabled  the  profits  to  be  earned;  how  it  became  valu- 
able the  overseers  were  not  to  inquire ;  finding  it  so,  they  were  to 
rate  the  occupier  according  to  that  value. 

We  are  now  to  consider  a  case  on  which  much  reliance  was 
placed  by  the  appellants ;  it  has  always  been  considered 
*  a  leading  one,  and  we  think  will  not,  on  examination,  be  [*583] 
found  to  conflict  with  the  preceding ;  we  mean  Rex  v.  The 
Trustees  of  the  Duke  of  Bridgewater,  9  B.  &  C.  68  (32  R  R.  574). 
The  question  there  was  simply  this,  whether,  when  the  other 
occupiers  of  lands  in  the  parish  were  rated  on  four  fifths,  not  of 
the  actual  value  but  of  their  rents,  taken  as  the  value,  the  appel- 
lants ought,  being  the  owners,  as  well  as  the  occupiers,  of  land 
covered  by  water,  and  used  as  a  canal,  and  from  which  the  case 
found  they  derived  no  profit,  except  from  the  tonnage  of  goods 
carried  on  it,  to  be  rated  at  four  fifths  of  the  gross  receipts  of 
such  tonnage.  The  Court  determined,  as  might  have  been  ex- 
pected, that  equal  allowances  must  be  made  in  both  cases;  the 
rent,  the  sum  at  which  the  land  will  let,  is  the  proper  criterion ; 
but  the  rent,  they  said,  "  is  not  supposed  "  here  "  to  be  the  value  of 
the  land  or  of  its  produce,  minus  the  expense  of  producing  it; 
but  the  value,  after  deducting  the  expenses  of  cultivation,  and  of 
the  farmer's  subsistence."  On  this  supposition  it  is  clear  the 
rate  was  unequal. 

This  was  all  that  was  decided :  the  trustees  were  also  rated  as 
the  occupiers  of  warehouses,  &c.,  adjacent  to  the  canal;  but  as 
to  these,  by  arrangement,  no  question  was  to  come  before  the 
Court;  and  they  were  also  carriers  on  their  own  canal,  and  re- 
ceived freight,  as  such,  for  goods  carried,  on  which  the  tonnage 
was  included  in  the  rate  on  the  canal.  The  question  being  thus 
confined  to  the  canal,  and  the  trustees,  as  carriers,  merely  using  it 
as  any  other  persons  might  and  did,  their  characters  of  occupiers 
of  land  and  carriers  were  quite  distinct;  the  tonnage 
strictly  represented  their  profits  in  *  the  one,  the  freight  [*  584] 
their  profits  in  the  other ;  these  last  were  unconnected  with 
the  land,  did  not  add  to  its  value,  and,  therefore,  were  properly 
excluded  from  the  rate. 

Let  now  the  principle  which  these  cases  establish  be  applied  to 
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the  facts  before  us.  If  we  wish  to  know  whether  the  fares  would 
have  been  properly  included  in  the  rate  before  the  Assessment  Act 
passed,  we  apprehend  that,  according  to  that  principle,  the  only 
question  to  be  asked  would  be,  do  they  increase  actually  the  value 
of  the  buildings  and  lands  on  which  the  rate  is  to  be  made  ?  If 
they  do,  and  to  whatever  extent  they  do,  to  that  extent,  due  allow- 
ances always  being  supposed,  they  must,  directly  or  indirectly,  be 
included.  It  would  be  no  answer  to  say  that  by  law  the  railway 
is  a  highway ;  that  all  the  world  may  carry  goods  and  passengers 
on  it  I  that  it  is  an  accident  that  the  company  alone  monopolise  all 
the  trade,  and  that  their  monopoly  may  cease  to-morrow.  These 
circumstances,  so  far  as  they  lessened  the  value  of  the  buildings 
and  lands,  would  be  proper  to  be  taken  into  the  account  as  to  the 
quantum  of  the  rate ;  but  they  would  not  affect  the  principle. 

Then  do  the  fares  increase  the  value  of  the  buildings  and  lands  ? 
No  one  can  doubt,  indeed  the  case  has  answered,  that  they  do; 
that  a  higher  rent  for  the  buildings  and  lands  might  be  obtained 
in  consequence  of  the  facility  afforded  by  the  occupation  of^  them 
to  the  carrying  on  of  a  lucrative  trade,  and  earning  the  profits  on 
those  fares.  The  case  thus  supposed  would  be  exactly  the  same 
in  principle  as  that  of  the  house  and  engine,  the  house  and  billiard 
table,  the  house  converted  into  a  shop,  the  canteen ;  and 
[*  585]  it  would  be  distinguished  from  *  the  canal  case,  because 
there,  by  agreement,  the  warehouses,  &c.,  were  laid  out  of 
consideration ;  the  trustees  were,  in  fact,  only  carriers,  in  common 
with  all  the  world ;  and  to  the  extent  by  which  their  trade  on  the 
canal  did  augment  the  value  of  the  canal,  it  was  -brought  into 
account. 

But  it  will  be  observed  that,  so  far,  we  have  supposed  lands  and 
buildings,  the  railway  and  the  stations,  &c.,  all  in  one  parish, 
and  included  in  one  rate ;  will  it  make  any  difference  in  the  prin- 
ciple that  the  railway  is  in  more  parishes  than  one,  and  that  we  are 
now  dealing  with  a  parish  in  which,  so  far  as  appears,  there  is  no 
station-bouse  or  other  appendage  to  the  railway?  We  think  not; 
the  subject-matter  of  the  rat<3  in  any  particular  parish  is,  no 
doubt,  the  beneficial  occupation  of  the  land  there,  and  you  cannot 
draw  into  the  rate  the  value  of  the  occupation  of  buildings  else- 
where :  yet,  as  you  are  to  rate  on  the  value  in  the  parish,  however 
occasioned,  you  cannot  strike  off  any  portion  because  it  would  not 
have  existed  but  for  the  occupation  of  buildings  in  another  parish; 
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still  it  exists,  and  in  the  parish,  and  therefore  cannot  escape  the 
rate  there.  Suppose  A.B.,  occupying  an  entire  tenement  as  an 
inn  in  two  parishes,  C.  and  D.,  the  lodging  part  of  the  building 
in  C. ,  and  the  tap  and  stables  in  D.  :  there  would  be  two  rates ; 
but  could  the  owner  say  in  C. ,  "  True  it  is,  that  which  I  occupy 
here  is  de  facto  more  valuable  than  a  mere  dwelling  or  boarding- 
house,  but  that  is,  in  great  measure,  because  it  is  connected  with 
the  tap  and  stables  in  D.  ;  you  must  reject  whatever  is  referable  to 
that  connection,  and  rate  me  here  as  if  I  occupied  an  inn 
without  tap  or  stables ;  you  must  suppose  a  demise  *  only  [*  586] 
of  the  part  in  C. ,  and  rate  upon  a  rent  to  be  given  only  for 
what  that  demise  would  pass  to  me  ?  "  The  answer  would  be :  if 
the  occupation  of  this  part  is  in  fact  of  a  certain  increased  value, 
whether  that  increase  be  derived  in  part  or  in  the  whole  from  the 
other  is  immaterial ;  wherever  the  valuable  occupation  is,  there 
the  occupier  must  be  rated  in  respect  of  it  Then,  in  the  present 
case,  it  would  become  a  question  of  fact :  is  the  land  occupied  in 
the  respondent  parish  by  the  railway  more  valuable,  in  fact,  to 
the  occupier,  by  reason  of  its  occupation  together  with  the  stations, 
&c.,  elsewhere,  and  the  general  purposes  to  which  all  together  are 
applied  ?  We  suppose  that,  without  doubt,  this  would  be  answered 
in  the  aflSrmative ;  sever  it  from  them,  and  three  or  four  miles  of 
railway,  unapproachable,  leading  from  and  to  no  place,  having  no 
connection  with  any  termini,  would  be  absolutely  useless  and  un- 
productive; give  them  the  connection  which  in  fact  exists,  you 
give  them  a  value,  increased  indirectly  from  the  stations,  ware- 
houses, and  portions  of  the  entire  line  in  other  parishes,  and 
directly  by  the  general  traffic,  to  the  profits  derived  from  which 
everywhere  they  are  indispensable  contributors,  and  one  part  of 
which  they  directly  earn. 

We  are  thus  led  to  the  conclusion  that,  if  this  case  had  been  to 
be  considered  before  the  passing  of  the  Parochial  Assessment  Act, 
the  principle  of  rating  on  which  the  respondents  have  proceeded 
would  have  been  found  the  true  one ;  has,  then,  the  statute  made 
any  difference  in  this  respect?  Now,  without  having  recourse  to 
the  express  language  of  the  proviso  in  the  statute,  it  is  clear  that 
the  enacting  part  introduced  no  new  principle  of  rating. 
From  the  time  of  the  decision  of  the  case  *  of  Rex  v.  The  [*  587] 
Trustees  of  the  Duke  of  Bridgewater,  9  B.  &  C.  68  (32  R 
R  574),  before  referred  to,  it  had  been  understood  generally  that. 
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fraud  apart,  the  rent,  whether  the  occupier  was  the  owner  or  only 
the  tenant,  in  the  former  case  a  supposed,  in  the  latter  a  real,  rent 
was  to  be  the  criterion  of  rateable  value.  Both  parties  in  the 
present  case  appeal  equally  to  this  criterion;  the  difference  be- 
tween them  is  (there  being  no  real  demise)  what  is  to  be  brought 
into  the  supposed  demise;  and  as  to  this  it  is  obvious  that  the 
statute  can  make  no  difference,  the  only  question  between  the  par- 
ties being  as  to  the  proper  mode  of  applying  the  admitted  princi- 
ple. In  cases  upon  rating,  in  which  the  great  objects  are  to 
procure  equality,  and  to  bring  everything  into  contribution  which 
ought  to  share  the  public  burden,  it  is  essential,  as  Lord  Ellen- 
borough  said  in  Ilex  v.  Bradford,  4  M.  &  S.  317,  to  regard  the 
substance  and  not  the  form:  "We  must,"  said  he,  "judge  of 
things  as  they  really  are,  and  not  as  they  appear  to  be ;  and 
therefore  we  are  to  consider  here  whether  this  be  not  substantially 
one  entire  rent  in  respect  of  one  entire  subject,  though  artificially 
divided  into  several  payments. "  If  we  deal  with  this  case  in  the 
same  sensible  and  just  way,  we  shall  be  at  no  loss  to  see  that  to 
break  up  this  entire  line  into  parochial  portions,  and  then,  in 
imagination,  sever  all  and  each  from  the  buildings  which  the 
occupiers  occupy  together  with  it  de  facto  exclusively,  and  under 
the  authority  of  the  same  statutes  passed  in  furtherance  of  one 
great  scheme,  and  then  again,  in  imagination,  to  sever  both  from 
the  traffic  which  the  occupiers  carry  on,  in,  by,  and  throughout  the 

whole,  de  facto  exclusively,  and  for  the  sake  of  which  they 
[*588]  have  *made,  built,  and  occupy  the  whole,  is  to  apply  the 

principle  of  the  statute  in  form,  and  not  in  substance,  and 
so  as  to  lead  to  a  mere  evasion  of  its  object.  If  it  be  said  that, 
not  only  by  law  but  in  fact,  the  company  may  lease  their  line, 
and  become  mere  carriers  on  it,  or  that  they  may  demise  their 
buildings  and  carriages,  cease  to  be  traders,  and  become  mere 
occupiers  of  the  railway,  the  answer  is,  that  the  present  rate,  with 
which  alone  we  have  to  deal,  is  not  made  on  either  of  these  states 
of  facts ;  that  when  either  shall  arise,  the  rate  must  be  altered  to 
meet  it;  but  that  even  then,  in  all  probability,  the  result  to  the 
parishes  would  be  much  the  same ;  the  rate  only  would  become 
apportionable  between  two  classes  of  occupiers  instead  of  being 
charged  on  one. 

But  it  is  said  that  the  private  statutes  conclude  this  question  by 
the  clauses  referred  to  in  an  early  part  of  this  judgment,  directing, 
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under  a  severe  penalty,  a  certain  account  of  tolls  to  be  kept  for  the 
benefit  of  the  overseers  of  the  poor ;  it  is  asked  what  object  can  be 
conceived  for  that  provision  as  to  the  tolls  alone,  unless  the  tolls 
alone  be  the  fund  with  which  the  overseers  have  to  do.  Some 
answer  was  attempted  to  be  given  to  this  question  in  the  argu- 
ment, but  not,  we  think,  very  successfully;  the  truth  is,  that  the 
counsel  for  the  appellants  very  much  overrated  its  importance  in 
the  argument  Tlie  framers  of  this  statute,  which  must  not  be 
dealt  with,  when  we  are  talking  of  intentions,  exactly  as  if  it 
were  a  public  general  Act,  but  rather  as  the  mode  of  carrying 
into  effect  a  bargain  between  certain  individuals  and  the  public, 
no  doubt  intended  to  limit  the  rule,  if  by  law  they  could,  to  the 
tolls  alone;  and  these  clauses  were  inserted  to  effectuate  the 
working  of  that  mode  of  calculating  the  assessment, 
*  if  it  should  prevail.  We  have  already  noticed  an  omis-  [*  589] 
sion  remarkable  enough  in  the  first  Act,  and  the  awkward 
mode  by  which  it  is  attempted  to  be  supplied  in  the  second.  But 
we  are  not  now  construing  those  clauses,  —  only  considering  the 
collateral  bearing  on  the  argument  which  their  insertion  in  the 
Acts  has.  Al|  that  need  be  said,  therefore,  is,  that  that  bearing 
is  not  strong  enough  to  prevent  the  application  of  the  general 
principles  of  the  law  to  the  rating  of  the  company's  property  in 
their  occupation. 

We  conclude,  therefore,  in  favour  of  the  respondents'  principle. 
The  sums  are  agreed  between  the  parties,  and  we  decide  in  favour 
of  the  larger  by  the  application  of  admitted  principles  to  the  facts, 
thinking  that  that  represents  truly  the  actual  rateable  value  of 
the  land  occupied  by  the  company  in  the  respondent  parish. 

TJic  rate,  therefore,  will  be  confirmed. 

Eeg.  V.  Grand  Junction  Eailway  Company. 

4  Queen's  Bench,  18-46  (s.  c.  13  L.  J.  M.  C.  94). 

Railway.  —  Rating.  — Assessment.  —  Parochial  Principle. 

Where  a  railway  company,  incorporated  by  Act  of  Parliament  in  the  [18] 
usual  form  of  such  Acts,  made  their  profit  partly  by  fare  as  carriers,  and 
partly  by  tolls  received  from  other  carriers  :  Held,  that,  in  assessing  them  to 
a  poor  rate,  the  proper  mea.sure  of  rateable  value  was,  not  the  amount  of  the 
tolls  actually  received,  or  which  would  have  been  received  if  all  the  carrying 
business  had  been  performed  by  others,  but  the  rent  (after  the  deductions  re- 
quired by  the  Parochial  Assessment  Act,  6  &  7  Will.  IV.  c.  96)  at  which  the 
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railway  might  be  reasonably  expected  to  let  to  a  yearly  tenant,  having  the 
same  powers  and  advantages  as  the  company. 

The  Sessions  ascertained  the  rent  by  taking  the  gross  receipts  of  the  com- 
pany in  respect  of  their  own  railway,  and  making  the  following  deductions 
from  them,  viz. :  1.  Interest  on  the  capital  invested  in  the  moveable  stock  of 
the  company.  2.  A  percentage  on  the  same  capital  for  tenant's  profits  and 
profits  of  trade.  3.  A  percentage  on  the  same  sum  for  annual  depreciation  of 
stock  beyond  ordinary  annual  repairs.  4.  The  actual  annual  expenses  of  con- 
ducting the  business  of  carriers,  maintenance  of  way,  repairs  of  buildings,  insur- 
ance, direction,  rates,  taxes,  and  other  disbursements  as  railway  owners  and 
carriers.  5.  The  fair  annual  value  of  stations  and  buildings  rated  separately 
from  the  railway.  6.  An  annual  sum  per  mile  for  the  renewal  and  reproduc- 
tion of  the  rails,  sleepers,  &c. 

Heldy  that  these  deductions  (the  amount  of  which  was  for  the  Sessions  to 
determine)  included  all  that  was  properly  referable  to  trade,  and  that  the  Ses- 
sions might  fairly  infer  that  a  yearly  tenant  of  the  railway,  under  the  circum- 
stances above  stated,  would  give  the  balance  as  rent. 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Seighford,  in  the  county  of  Stafford,  whereby  the  above 
company  were  rated,  in  respect  of  so  much  of  the  railway  and  land 
adjoining  as  lay  within  the  parish,  in  the  sum  of  £1050,  the 
Sessions  confirmed  the  rate,  subject  to  the  following  case. 

The  appellants  were  incorporated,  and  the  Grand  Junction  Rail- 
way formed,  by  and  under  an  Act,  3  &  4  Will.  IV.  c.  xxxiv.  (local 
and  personal,  public),  altered  and  extended  by  other  Acts  of 
Parliament,  namely,  4  &  5  Will.  IV.  c.  Iv.  ;  5  &  6  Will.  IV.  c. 
viii.  ;  5  &  6  Will.  IV.  c.  ix.  ;  1  &  2  Vict.  c.  lix.  ;  3  &  4  Vict 
c.  xlix.  (all  local  and  personal,  public) ;  which  were  to  be  taken 
to  be  part  of  the  case.  Under  these  Acts,  not  only  has  the 
[*  19]  line  of  railway,  *  as  originally  contemplated  from  Warring- 
ton to  Birmingham,  been  constructed,  but  other  #ailways, 
made  by  other  parties  from  Warrington  to  Newton  and  from 
Crewe  to  Chester,  have  become  the  property  of  the  appellants,  and 
now  form  part  of  the  Grand  Junction  Eailway ,  and  the  whole  is 
managed,  as  to  accounts  and  otherwise,  as  one  entire  business- 
Over  all  these  railways,  and  also  over  the  Liverpool  and  Man- 
chester Railway  between  Newton  and  Liverpool  in  the  one  direc- 
tion, and  Newton  and  Manchester  in  the  other,  the  appellants 
exercise  the  right  of  being  carriers,  on  their  own  account,  of  pas- 
sengers and  goods,  providing  for  themselves  stations  or  stopping 
places,  locomotive  power,  carriages,  coke  and  watering  places,  and 
all  other  things  necessary  and  convenient  for  conveyance  of  passen- 
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gers  and  goods,  and  charging  for  such  conveyance  reasonable  fares 
and  freights,  in  addition,  as  regards  the  said  Grand  Junction  Rail- 
way, to  the  tolls  or  tonnages  which  they  are  authorised  by  the 
said  Acts  to  take ;  and  by  this  carrying  trade,  as  well  as  by  the 
toll,  the  appellants  make  profits.  Other  parties  also  exercise  the 
right  of  being  carriers  over  various  parts  of  the  Grand  Junction 
Eailway ;  and,  amongst  others,  over  that  part  which  is  in  the  re- 
spondent parish;  providing  for  themselves,  without  the  consent  or 
concurrence  of  the  appellants,  and  independently  of  them  IJsubject, 
however,  to  the  control  of  the  appellants  under  the  provisions  of 
the  said  Acts,  and  of  the  several  Acts  for  the  regulation  of  rail- 
ways), locomotive  power,  carriages,  coke,  and  watering  places,  and 
all  other  things  necessary  and  convenient  for  the  conveyance  of 
passengers  and  goods,  and  separate  stations  with  needful  branches 
into  or  communications  with  the  same ;  and  they,  like  the 
appellants,  make  profits  of  *  their  trade  so  carried  on  over  [*  20] 
the  railway,  and  pay  to  the  appellants  the  tolls  or  tonnages 
duly  fixed  by  the  appellants  pursuant  to  the  said  Acts,  being  the 
same  tolls  as  formed  the  basis  of  the  calculations  hereinafter  men- 
tioned as  contended  for  by  the  appellants.  A  third  class  of  carriers 
over  the  Grand  Junction  Railway  hire  from  the  company  loco- 
motive engines  and  the  use  of  stations,  &c.,  but  find  their  own 
carriages ;  and  these  likewise  make  profits  over  the  railway.  They 
also  pay  to  the  appellants  tolls  or  tonnages,  besides  a  compensation 
for  the  use  of  the  power,  stations,  and  other  accommodations  pro- 
vided for  them. 

The  total  length  of  so  much  of  the  railway  as  lies  between  Bir- 
mingham and  Newton  is  eighty-four  miles,  and  from  Crewe  to 
Chester  twenty -one  miles ;  making  together,  one  hundred  and  five 
miles.  The  distance  along  the  Liverpool  and  Manchester  Railway 
from  Newton  to  Liverpool  is  fifteen  miles,  and  from  Newton  to 
Manchester  sixteen  miles.  The  length  of  railway  within  the  re- 
spondent parish  is  one  mile;  and  there  is  no  station,  stopping 
place,  or  property  of  the  appellants  there,  other  than  the  railway 
itself.  The  appellants  have  duly  caused  toll  boards  or  lists  to 
be  made  and  published  as  required  by  sects.  165  and  166  of  the 
first  Act  above  mentioned,  and  have  duly  kept  accounts  of  tolls  as 
required  by  sects.  19  and  20  of  statute  1  &  2  Vict  c.  lix.  and  sect. 
27  of  statute  3  &  4  Vict.  c.  xlix. ,  and  have  afforded  free  access  to 
them  a&  required  by  those  Acts.     The  fares  and  charges  for  the 
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conveyance  of  passengers  and  goods  by  the  appellants,  as  cairiers, 
are  regulated  by  the  number  of  miles  through  which  they  are  car- 
ried, as  well  as  by  weight,  bulk,  value,  &c.,  and  various 
[*  21]  *  other  circumstances,  in  the  same  manner  as  the  fares  and 
charges  of  other  carriers. 
The  gross  sum  received  by  the  appellants  as  tolls,  including 
what  they  receive  from  other  companies  or  persons  using  the 
railway  as  carriers,  and  also  tolls,  of  which  an  account  is  kept, 
calculated  upon  all  the  passengers,  goods,  &c. ,  carried  by  them  for 
their  own  profit,  amount,  together,  to  the  sum  of  £1500  in  respect 
of  so  much  of  the  railway  as  lies  in  the  respondent  parish,  and  for 
the  current  year  of  rating ;  and  this  is  the  gross  produce  of  the 
land  which  the  appellants,  if  not  carriers,  or  which  a  lessee  of  the 
tolls,  as  such,  would  in  fact  have  received,  howsoever  or  by  whom- 
soever the  carrying  business  of  the  railway  was  conducted.  And 
the  appellants  contended  that  this  sum  of  £1500  ought  to  form  the 
basis  of  any  rate  upon  them  in  respect  of  their  property  in  the 
respondent  parish. 

The  gross  yearly  receipts  of  the  company,  including  as  well  the 
tolls  actually  received  by  them  as  the  tolls,  fares,  freights,  and 
profits  of  every  kind  derived  by  them  as  carriers  upon,  and  owners 
of,  the  Grand  Junction  Eailway  and  its  appurtenances  in  all  the 
parishes  between  Birmingham  and  Newton  and  Crewe  and  Chester, 
and  including  also  the  profits  of  their  stock  in  trade,  and  personal 
property  as  carriers  in  connection  with  and  upon  the  entire  Grand 
Junction  Railway,  and  also  the  rents,  profits,  and  value  of  all  their 
stations  and  other  conveniences  at  and  between  Birmingham  and 
Newton  and  Chester  and  Crewe,  but  excluding  their  receipts  over 
the  Liverpool  and  Manchester  and  other  railways  which  do  not 
belong  to  them,  but  for  passing  over  which,  as  carriers,  they  pay 
toll  in  the  same  way  as  the  independent  carriers  over  the 
[*22]  Grand  Junction  Railway,  *  are  agreed  for  the  purposes  of 
this  case  to  amount  to  the  sum  of  £440,366  for  the  cuiTent 
year  of  rating.  Adopting  the  principle  of  a  mileage  division 
thereof,  that  is  to  say,  dividing  the  same  by  105,  the  total  length 
of  the  railway,  the  amount  is  £4190  (and  a  fraction)  in  respect 
of  so  much  thereof  as  lies  in  the  respondent  parish.  And  it  is,  for 
the  purpose  of  the  present  case,  admitted  that  the  mileage  princi- 
ple of  division  is  fair  and  equal  as  respects  the  respondent  parish. 
It  was  admitted  and  agreed  (subject  to  the  opinion  of  the  Court 
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as  to  the  propriety  and  principle  of  each  item  of  deduction)  that, 
if  the  amount  of  tolls,  namely,  £1500,  is  to  be  adopted  as  the 
basis  of  calculation,  then  the  full  net  annual  value  of  the  appel- 
lants' rateable  property  within  the  respondent  parish  will  be  £712 
105.,  being  £1500  minus  the  following  deductions,  which  the  Court 
of  Quarter  Sessions  find  to  be  reasonable  in  fact  (that  is  to  say) : 

(1)  £20  per  cent  thereof  for  the  tenant's  subsistence^  and 
profits ;  regard  being  had,  in  this  case,  to  the  extensive  amount  of 
responsibility,  risk,  &c. 

(2)  £2  105.  per  cent  for  the  collection  of  the  tolls. 

(3)  £350  per  mile  for  the  maintenance  of  the  railway  with 
the  works  and  fences,  and  gate  keepers;  and  also  for  engineers 
and  police,  as  to  so  much  of  the  two  latter  items  as  are  fairly 
chargeable  on  the  proprietors  of  the  railway  as  such. 

(4)  £70  per  mile  for  poor  rates,  highway  rates,  church  rates, 
and  tithe  commutation  rent  charge. 

*(5)    £30  per  mile   for  renewing  or  reproducing   those   [*23] 
portions  of  the  subject  of  the  rate  which  are  of  a  perishable 
nature,  such  as  the  rails,  chairs,  and  sleepers,  &c. ,  when  rendered 
necessary  by  accident  or  decay. 

The  parish  officers  adopted,  and  the  Court  of  Quarter  Sessions 
sanctioned  by  their  judgment,  a  different  mode  of  arriving  at  the 
net  annual  rateable  value  of  the  property  of  the  appellants  in  the 
parish.  They  ascertained  the  gross  yearly  receipts  of  the  company 
throughout  the  railway  as  stated  above,  viz. ,  the  sum  of  £440,  - 
366,  and  then  made  therefrom  the  following  deductions ;  the  pro- 
priety, principle,  and  completeness  of  such  deductions,  as  well  as 
the  propriety  and  principle  of  this  mode  of  arriving  at  the  net 
annual  rateable  value  of  the  rateable  property  of  the  appellants  in 
the  parish,  being  referred  to  the  opinion  of  this  Court,  and  the 
Court  of  Quarter  Sessions  finding  such  deductions  to  be  reasonable 
in  fact  (that  is  to  say) : 

(1)  £5  per  cent  for  interest  on  £255,000;  being  the  capital 
necessary  for  and  actually  invested  by  the  appellants  in  the  pur- 
chase of  engines,  carriages,  and  all  the  other  moveable  stock  neces- 
sary for  the  business  of  carriers  as  conducted  by  them  in  manner 
aforesaid. 

(2)  £20  per  cent  on  the  same  sum  for  the  tenant's  profits,  and 

^  This  was  explained  in  the  coarse  of  argument  lo  mean  sabsistence  out  of  the 
profits 
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the  fair  profits  of  such  a  trade  carried  on  by  means  of  so  laige  a 
capital  and  with  such  large  risks. 

(3)  £12  lOs.  per  cent  on  the  same  sum  as  the  fair  annual 
amount  of  the  depreciation  of  such  stock  considered  to  be  in  the 
hands  of  a  tenant  from  year  to  year,  beyond  all  needful  and  usual 
annual  repairs  and  expenses. 

(4)  £198,962  per  annum;  being  the  appellants'  reason- 
[*  24]  able  annual  costs  of  conducting  their  business  during  *  the 
same  year  in  which  their  earnings  as  aforesaid  amounted  to 
£4190  per  mile  in  Seighford  parish;  namely  (in  the  coaching 
department),  wages  of  guards,  conductors,  porters,  station  keepers, 
clerks,  and  policemen,  repairs  of  carriages,  trucks,  and  horse  boxes, 
horsing  parcel  carts,  oil,  grease,  &c.,  for  carriages,  and  duty  on 
passengers;  and  (in  the  merchandise  department)  salaries  and 
wages  of  agents,  clerks,  porters,  &c.,  repairs  of  waggons,  and  car- 
riages of  live  stock  expenses;  and  (in  both  departments,  and  gen- 
erally) locomotive  power,  enginemen's  and  firemen's  wages, 
engineering,  repairing,  and  cost  of  materials,  including  coke,  main- 
tenance of  way,  repairs  of  stations  and  buildings,  office  and  general 
expenses,  including  insurance  and  advertising,  charge  for  direction, 
compensation  account,  rates  and  taxes,  law  expenses,  and,  gener- 
ally, petty  disbursements  attendant  on  the  several  businesses  of 
railway  owners  and  railway  carriers. 

(5)  As  the  stations,  offices,  stores,  and  buildings,  and  repairing 
works  and  premises  throughout  the  railway  have  been  and  are 
separately  rated  in  the  several  parishes  in  which  they  are  situated, 
though,  necessarily  used  and  occupied  for  the  purposes  of,  and  in 
connection  with,  it,  and  with  the  conduct  of  the  traffic  upon  it, 
the  respondents  further  deducted  the  fair  annual  value  thereof, 
viz.,  £9150. 

(6)  £30   per  mile  for  renewing  or  reproducing  rails,    chairs, 
sleepers,  &c. ,  as  before.  ^ 

[*25]       *  The  balance,  amounting  to  the  net  sum  of  £135,589, 

was  taken  to  be  the  net  annual  value  of  the  whole  railway, 

independently  of  the  stations  and  other  buildings  rated  separately ; 

and  the  Sessions  found,  as  an  inference  from  the  above  facts,  that 

^  It  was  snggeBted  in  argument  that  pense  of  repairs,  &c.,  specified  in  No.  4. 

this  deduction  and  that  of  No.  3,  supra,  The  decision  of  the  Court  was  that  enough 

for  depreciation  of  the  moveable  stock  and  had  been  deducted,  not  that  all  the  dedoc- 

of  the  fixtures  of  the  way,  ought  not  to  tions  were  proper, 
be  aUowed  over  and  above  the  annual  ex- 
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the  railway  and  other  corporeal  hereditaments  of  the  company  in 
connection  with  the  railway  might  reasonably  be  expected  to  let 
to  a  tenant  from  year  to  year  at  the  last-mentioned  sum  of 
£135,589,  exclusive  of  the  rent  of  the  stations  and  other  build- 
ings rated  separately,  such  tenant  being  assumed  to  have  the  power 
of  using  the  railway  and  all  its  appurtenances  now  the  property 
of  the  company  under  the  same  circumstances  as  the  company,  and 
with  no  other  privileges  and  advantages  than  the  company  now 
possess.  The  principle  of  mileage  being  agreed  upon  by  both  par- 
ties as  fair  for  the  purposes  of  this  rate,  both  as  applied  to  the 
expenses  and  deductions  as  well  as  receipts,  the  net  annual  rate- 
able value  of  so  much  of  the  railway  as  lies  in  the  respondent 
parish  is  to  be  taken  at  £1050  at  least,  supposing  the  principle 
of  rating  adopted  by  the  parish  officers  to  be  just  and  correct 

Of  the  total  receipts  of  the  company  only  about  £30,000  per 
annum  are  received  in  the  shape  of  tolls  from  all  other  parties 
using  the  railway  on  their  own  account. 

All  the  other  rateable  property  in  the  respondent  parish  is  rated 
upon  an  estimate  of  the  net  annual  value  thereof  within  the  mean- 
ing of  the  Parochial  Assessment  Act  (6  &  7  Will.  IV.  c.  96),  and 
without  directly  taking  into  account  any  receipts,  expenses,  or 
allowances  having  reference  to  the  amount  of  actual  profits  made 
thereon. 

The  appellants  have  not  any  stations  or  buildings  in  *  the  [*  26] 
respondent  parish.  In  various  parishes  along  the  line  of 
railway  the  parties  who  (as  before  mentioned)  use  the  railway  as 
carriers,  and  have  stations  with  buildings,  and  branches  into  the 
railway,  and  other  conveniences  connected  with  the  railway,  are 
not  rated  in  the  particular  parishes  or  elsewhere  upon  or  in  respect 
of,  or  with  any  reference  to,  the  Grand  Junction  Kailway;  but 
solely  for  their  own  stations.  The  appellants  derive  no  pecuni- 
ary profit  whatever  from  their  land  in  the  respondent  parish,  except 
from  the  tonnage  and  tolls  and  from  their  fares  and  other  receipts 
hereinbefore  mentioned,  and  their  trade  as  carriers  in  common  with 
all  other  carriers  over  the  same,  if,  indeed,  these  latter  profits  are 
to  be  considered  as  profits  arising  from  the  land,  which  the 
appellants  contend  that  they  dre  not. 

The  appellants  contend  that,  even  supposing  the  rate  to  be 
founded  on  a  just  principle  and  proper  basis,  the  deductions  allowed 
by  the  respondents  do  not  include  all  the  items  necessary  to  bring 
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out  the  net  annual  value ;  that  is  to  say,  the  rent  at  which  what 
the  respondents  contend  is  the  appellants'  rateable  property  might 
reasonably  be  expected  to  let  from  year  to  year ;  amongst  which 
omitted  deductions  the  appellants  instance  by  way  of  example,  an 
annual  allowance  for  good-will. 

The  Court  of  Quarter  Sessions  adopted  the  principle  of  rating 
and  the  deductions  contended  for  by  the  respondents  as  furnishing 
the  net  annual  value  of  the  rateable  property  pursuant  to  the 
Parochial  Assessment  Act,  and  confinned  the  rate  accordingly; 
but,  on  the  application  of  the  appellants,  granted  a  case  for  the 
opinion  of  this  Court  on  the  several  questions  hereinbefore 
[*  27]  *  raised  and  stated ;  the  Court  to  have  the  power  of  amend- 
ing, quashing,  or  otherwise  dealing  with  the  rate,  as  they 
may  deem  right 

The  case  was  argued,  November  15,  1843,  by  Kelly  and 
Smirke  in  support  of  the  order  of  Sessions,  and  Sir  W.  W.  Fol- 
lett,  Solicitor-General,  and  M.  D.  Hill,  contrlt.  A  second  argu- 
ment as  upon  a  concilium  was  then  directed  by  the  Court;  and  in 
Hilary  Term,  17th  January,  1844,  the  case  was  reargued  by  Kelly 
on  one  side  and  by  M.  D.  Hill  on  the  other. 

The  Court,  on  the  last  argument,  consisted  of  Lord  Denman, 
Ch.  J.,  Patteson,  J.,  Coleridge,  J,  and  Wightman,  J.,  and,  on 
the  10th  of  May,  1844,  their  judgment  was  delivered  by 

[n5]       Lord  Denman,  Cli.  J.  :  — 

This  case  of  appeal  against  a  poor  rate  was  argued  in 
Michaelmas  Term  last,  and  again  on  a  concilium  in  Hilary  Term, 
and  has  been  heard  by  all  the  members  of  the  Court. 

Independently  of  certain  questions  of  detail  which  we  will  con- 
sider hereafter,  the  main  argument  of  the  appellants  was  directed 
to  show  that  this  case  was  distinguishable  from  that  of  The  Lon- 
don and  South  Western  Kail  way  Company  (p.  651,  ante)  in  points 
which  went  to  the  principle  of  the  judgment  in  that  case ;  while 
the  respondents  contended  that  the  two  cases  were  in  principle  the 
same,  and  that  that  judgment  must  govern  the  Court  in  this.  It 
is  necessary,  therefore,  in  the  first  place  to  compare  the  two 
cases.  If  they  shall  be  found  to  be  different  in  material  circum- 
stances, the  principle  of  that  decision  may  lead  to  a  contrary  one 
in  this ;  at  all  events,  that  decision  will  not  bind  in  the  present 
case.     If  they  shall  be  found  to  be  substantially  the  same,  it  may 
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be  necessary  to  consider  whether  our  own  reflection,  or  anything 
urged  in  these  arguments,  should  induce  the  Court  to  depart  from 
the  former  decision. 

In  that  case  the  facts  found  (and  it  must  never  be  forgotten  that 
the  propriety  of  a  poor  rate  can  only  be  determined  with  reference 
to  the  facts  found  to  be  actually  existing  when  it  was  made) 
were  that  the  company  *was  in  the  sole  and  exclusive  [*36] 
occupation  of  the  railway,  warehouses,  stations,  and  land- 
ing places;  and,  being  so,  were  solely  and  exclusively  carrying 
on  a  large  business  as  carriers  thereon ;  that,  although  the  Legis- 
lature had,  under  certain  limitations,  made  the  railway  a  high- 
way, and  given  to  all  the  liege  subjects,  under  these,  a  right  to  use 
it,  as  such,  either  as  carriers  or  for  individual  travelling,  and  in 
such  case  provided  for  the  payment  of  tolls  to  the  company,  yet, 
in  fact,  no  one  having  availed  himself  of  the  right,  nor,  as  then 
appeared  to  us,  having  the  power  of  doing  so  conveniently  or  effec- 
tually, no  tolls  were  in  fact  earned.  To  this  state  of  facts  we 
applied  the  established  principles  of  rating  —  that  the  rate  is  to  be 
on  the  occupier  in  respect  of  the  beneficial  nature  of  his  occupation, 
in  estimating  which  as  to  amount,  or,  to  put  it  in  other  words,  in 
ascertaining  how  much  net  rent  such  or  such  an  occupation  may  be 
expected  to  command,  parish  officers  are  to  consider,  not  drily  and 
only  what  would  legally  pass  by  a  demise  of  it,  but  all  the  exist- 
ing circumstances,  whether  permanent  or  temporary,  wherever 
situated,  however  arising  or  secured,  which  would  reasonably 
influence  the  parties  to  a  negotiation  for  a  tenancy  as  to  the  amount 
of  rent  to  be  asked  or  given.  We  therefore  thought  it  impossible 
in  that  case  to  separate  the  three  or  four  miles  of  railway  within 
the  respondent  parish  from  the  whole  line  running  through  many 
other  parishes,  or  that  whole  line  from  the  warehouses,  stations, 
and  landing  places,  or  these  again  from  the  peculiar  conveniences 
which  a  tenant  would  have  for  carrying  on  as  occupier  a  lucrative 
business,  if  not  the  efifective  monopoly,  which  the  provisions  of 
the  Act  appeared  to  give  to  the  occupier  for  carrying  it  on. 
What  *  under  the  Act  was  possible  by  law,  what  in  point  [*  37] 
of  fact  might  be  in  future,  however  near,  we  thought  imma- 
terial as  to  the  principle,  though  very  fit  to  be  taken  into  account 
when  making  the  calculation  as  to  the  quantum ;  but  in  principle 
the  parish  oflScers  were  to  look  to  the  actual  state  and  value  of  the 
occupation. 
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In  the  case  now  under  consideration  there  are  some  facts  entirely 
diflferent  from  those  we  have  just  mentioned-  The  case  finds  that 
other  parties,  as  well  as  the  appellants,  exercise  the  right  of  being 
carriers  over  various  parts  of  the  railway,  including  therein  that 
part  of  it  which  is  within  the  respondent  parish;  providing  for 
themselves,  independently  of  the  compant  (subject,  however,  to  its 
control  under  the  Acts  of  Parliament),  carriages,  fuel,  and  all  other 
things  necessary  and  convenient  for  conveyance  of  passengers  aDd 
goods,  and  separate  stations,  and  the  needful  branches  into  or 
communications  with  the  railway.  These  make  profits  of  their 
carrying  trade,  as  do  the  appellants,  and  pay  them  the  tolls  which 
they  have  fixed  under  the  powers  given  them  by  their  Acts.  Be- 
sides these,  another  class  of  carriers  hire  from  the  appellants 
engines  and  the  use  of  stations,  landing  places,  &c.,  but  find  their 
own  carriages ;  these  also  make  profits  of  their  carrying  trade  on 
the  railway,  and  pay  to  the  appellants  both  tolls  and  a  compen- 
sation for  the  use  of  the  engines,  stations,  and  other  accommoda- 
tions provided  for  them. 

As  the  appellants  receive  tolls  from  these  two  classes  of  car- 
riers in  respect  of  the  goods  and  passengers  conveyed  by  them  on 
the  railway,  so  they  keep  an  account,  as  directed  by  their  Act,  of 
the  tolls  which  would  have  been  produced  by  their  own  convey- 
ance of  such  goods  and  passengers,  if  not  upon  their  own 
[*  38]  account  These,  *  with  the  compensation  above  mentioned, 
form  the  total  produce  of  the  land,  which  the  company,  if 
not  carriers,  or  a  lessee  of  the  railway  carrying  on  no  traflBc 
upon  it,  would  receive;  and  upon  the  aggregate  of  these  alone, 
after  due  deductions  made,  the  company  contend  that  the  rate 
ought  to  be  imposed.  We  understand  them,  though  it  is  not  pre- 
cisely so  stated,  to  admit  the  principle  of  considering  the  whole 
line  as  entire,  and  to  arrive  at  the  exact  sum,  at  which  they  con- 
tend the  rate  in  the  respondent  parish  should  be  fixed,  by  a  mileage 
division  of  the  whole  length;  a  principle  very  convenient  in 
itself,  and  rightly  adopted  by  consent 

It  is  unnecessary  after  this  statement  to  point  out  the  difference 
in  fact  between  the  two  cases.  But  we  cannot  perceive  how  this 
difference  bears  upon  the  principle  on  which  the  present  rate  is  to 
be  examined,  or  which  governed  the  Court  in  the  former  decision. 
For  that  proceeded,  not  upon  speculations  as  to  what  might  be 
in  future,  but  expressly  on  the  then  existing  state  of  facts.     Each 
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of  the  two  companies  must  be  rated  in  respect  of  the  occupation  of 
the  land;  one  of  them  derives  no  benefit  from  that  occupation 
except  by  carrying  on  upon  the  land  the  business  of  conveying 
goods  and  passengers;  the  division  of  that  profit  into  tolls  and 
fares  we  think  merely  nominal;  the  other,  in  addition  to  this 
mode  of  profitably  occupying,  also  derives  a  profit  from  allowing 
others  to  carry  goods  and  passengers  on  the  land  also ;  and  this 
latter  profit  is  properly  called  tolla  Still  in  both  the  inquiry 
must  be  the  same :  —  what  is  the  value  of  the  occupation,  from 
whatever  source  derived  ?  In  neither  can  the  profits  of  trade,  ^s 
such,  be  brought  into  the  rate ;  but,  if  the  ability  to  carry  on  a 
gainful  trade  upon  the  land  adds  to  the  value  of  the  land, 
that  value  *  cannot  be  excluded  merely  because  it  is  refer-  [*  39] 
able  to  the  trade.  Suppose  a  house  occupied  by  a  private 
family  to-day,  which,  having  great  advantages  of  situation  for  the 
purposes  of  trade,  is  turned  into  a  shop  to-morrow,  and,  in  conse- 
quence, lets  for  double  or  treble  the  former  rent ;  would  not  the 
rate  be  properly  increased  in  proportion?  Could  it  be  objected 
that  to  do  so  was  to  rate  the  profits  of  trade  ?  Again,  supposing 
that  the  occupier  was  to  let  out  different  rooms  to  other  persons 
carrying  on  the  same  trade  as  himself,  and  this  mode  of  occupying 
was  still  to  increase  the  value  of  the  house  to  let ;  would  this  at 
all  vary  the  principle  on  which  he  was  rated,  though  it  might 
increase  the  quantum  ?  Or,  lastly,  supposing  that,  instead  of  this 
species  of  underletting  being  at  the  option  of  the  occupier,  all 
persons  using  the  same  trade  had  a  right  by  some  statute,  under 
certain  restrictions,  to  carry  it  on  in  the  different  rooms  of  the 
house,  paying  a  large  compensation  to  the  occupier,  would  not  the 
principle  of  the  rate  be  still  the  same  ?  Would  it  be  material  to 
inquire  how  the  occupation  became  more  valuable,  except  it  might 
be  for  making  greater  or  less  deductions,  which  the  nature  of  the 
occupation  might  make  just?  We  may  all  remember  when  the 
large  premises  in  Soho  Square,  now  used  as  a  bazaar,  were  occupied 
as  private  residences.  The  present  mode  of  occupation  probably 
increases  the  rent ;  but  whether  one  man,  being  the  tenant,  alone 
carried  on  the  various  trades  now  exercised  there,  or  sold  goods 
himself  at  part  of  the  stands  and  let  out  the  others,  and  so  de- 
rived his  profit  in  part  directly  from  trade,  in  part  from  the  rent 
paid  him  by  traders,  or  let  out  all  the  stands  and  so  earned 
no  profit  but  from   the  rents  paid  him  by  traders,  the  result 
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[*  40]  would  be,  in  either  case,  exactly  *  the  same ;  the  overaeere 
could  only  inquire  what  was  the  fair  rateable  value  of  build- 
ings so  occupied.  Nor,  as  we  have  said  before,  could  the  inquiry 
be  at  all  affected,  if  the  occupier  of  the  bazaar  held  it  under  some 
statuable  licence,  which  compelled  him  to  allot  his  stands  to  all 
persons  paying  certain  rents  and  submitting  to  certain  regulations. 
But  it  is  said  that  in  the  cases  supposed  all  is  referable  to  the 
occupation  under  the  supposed  lease :  that  conveys  the  exclusive 
dominion;  and  thence  flow  entirely  the  means  of  making  the 
profits.  We  have,  in  truth,  already  given  the  answer  to  this ;  but 
it  will  be  plainer,  if  it  be  observed  that  there  is  a  fallacy  in  con- 
founding that  which  the  lease  conveys  a  legal  title  to,  and  that 
which  it  gives  the  lessee  the  means  of  doing  or  enjoying.  No 
two  things  can  be  more  distinguishable ;  and  it  is  the  latter  which 
regulates  the  rent  a  tenant  will  give,  and  not  the  former.  Sup- 
jKVi?e  two  estates  of  equal  size  and  in  all  respects  of  equal  fertility; 
but  one  is  surrounded  by  excellent  roads,  or  has  a  canal  near  to  it, 
or  is  near  to  a  large  market,  and  the  other  is  without  these  advan- 
tages ;  of  course  the  rent  and  the  rateable  value  of  the  one  will 
Ih5  lai^er  than  the  other ;  yet  the  tenant  would  take  no  more  by 
the  lease  of  the  one  than  of  the  other ;  the  lease  would  give  him  no 
legal  title,  which  he  had  not  before,  to  use  the  roads,  the  canal, 
or  the  market  Or  suppose  a  more  peculiar  case:  A.,  the  owner 
and  occupier  of  Blackacre,  and  having  the  command  of  a  stream  of 
water  which  he  can  turn  over  Whiteacre,  on  that  account  desires 
to  rent  it;  to  him  it  will  be  more  valuable  than  to  any  other 
occupier,  because  he  can  fertilize  it  at  little  expense;  ne  will 
therefore  give  a  larger  rent  than  any  other  person ;  yet  by 
[*4l]  •  the  lease  he  would  take  no  more  than  any  other  person, 
tliough  he  ought  undoubtedly  to  pay  a  higher  rate.  Apply 
the  principle  of  these  cases  to  the  railway  of  the  appellants.  It 
is  quite  true  that,  if  they  were  to  let  it  to  a  tenant,  the  lease 
would  convey  the  land  and  railway  only,  and  give  a  title  to  the 
tolls  only ;  but  the  lessee  would  undoubtedly  consider  the  facilities 
and  advantages  which  the  occupation  as  tenant  would  afford  him 
for  carrying  on  a  lucrative  trade  as  carrier;  and,  in  whatever  pro- 
|»ovtion  that  consideration  would  increase  his  rent,  in  the  same, 
af!t*r  due  allowances,  would  his  rate  be  raised  also. 

Two  ]m>]>ositions  are  equally  true,  that  the  rate  is  not  to  be  im- 
|»omhI  in  rosi)ect  of  the  profits  of  trade,  and  that  it  is  to  be  imposed 


B.  C.  VOL.  XXII.]        SECT.  II.  —  BATEABLE   VALUE.  677 

Ho.  12.  —  Beg.  ▼.  Grand  JonotioB  By.  Oo.,  4  Q.  B.  41,  42. 

in  respect  of  the  value  of  the  occupation ;  and  two  propositions 
that  are  true,  and  applicable  to  the  same  subject-matter,  cannot  be 
inconsistent;  and  we  think  the  respondents  in  the  present  case, 
by  the  scheme  they  propose,  have  shown  that  they  are  not  so.  The 
gross  yearly  receipts  of  the  company  as  occupiers  of,  and  carriers 
on,  the  railway  must  at  least  include  the  proper  subject-matter 
of  the  rate.  They  have,  therefore,  taken  a  sum  agreed  to  represent 
them  as  the  first  point  to  start  from.  They  then  assume  an 
amount  of  capital  employed  in  the  trade,  and  deduct  from  the 
former  sum  two  percentages  on  the  latter  for  the  interest  of  this 
capital  and  the  profits  which  ought  to  be  made  on  it,  and  a  third 
for  the  depreciation  of  stock  beyond  usual  repairs  and  expenses ; 
fourthly,  they  deduct  from  the  gross  receipts  the  annual  costs  of 
conducting  the  trade ;  fifthly,  they  deduct  the  annual  value  of  all 
the  land  occupied  by  stations,  &c.,  and  elsewhere  rated; 
and,  sixthly,  a  sum  per  mile  for  the  reproduction  *  of  rails,  [*  42] 
chairs,  sleepers,  &c.  These  deductions,  taken  together, 
seem  to  us  to  include  whatever  is  properly  referable  to  the  trade, 
and  distinguishable  from  the  increased  value  which  that  trade 
gives  to  the  land.  We  do  not  now  speak  of  the  amounts  allowed 
under  each  item ;  and  we  decline  to  give  any  opinion  on  this  point, 
which  is  properly  for  the  Sessions ;  but,  if  these  are  the  proper 
heads  of  deduction,  then  the  residue  must  represent  the  value  of 
the  occupation  ;  and,  if  so,  this  alone  is  brought  into  the  rate,  and 
the  profits  of  trade  are  excluded.  Accordingly  the  Sessions  have 
found,  as  an  inference  from  the  facts,  that  the  residue  is  the  sum 
which  a  tenant  from  year  to  year  might  reasonably  be  expected  to 
give  for  the  railway  and  corporeal  hereditaments  now  occupied  by 
the  company  in  connection  with  the  railway,  exclusive  of  the 
stations  and  other  buildings  rated  separately,  such  tenant  being 
assumed  to  have  the  same  and  no  other  power  of  using  the  rail- 
way, the  same  and  no  other  advantages  and  privileges,  as  the 
company  now  possess.  If  the  deductions  exhaust  that  portion  of 
receipts  referable  to  trade,  the  inference  of  the  Sessions  is  fair. 
If  the  advantages  and  privileges  which  the  company  possess  are 
attributable  to  their  occupation  and  would  pass  with  it,  their  as- 
sumption is  well  founded.     We  agree  with  them  in  both. 

The  appellants,  however,  contend  that,  even  if  the  principle  of 
the  rate  be  fair,  some  reasonable  deductions  are  omitted.  We 
have  used  the  suflBciency  of  the  deductions  made  as  a  mode  of  try- 
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ing  the  principle ;  but  the  objection  of  the  appellants  now  to  be 
considered  is  one  of  detaiL  The  only  instance  which  they  specify 
and  rely  on  is  that  an  allowance  ought  to  be,  and  is  not,  made  for 

good-will.  We  presume  by  this  is  meant  that  a  person, 
[*  43]  *  bargaining  with  the  company  to  become  their  yearly  tenant 

of  the  railway  in  the  expectation  of  succeeding  to  their  trade 
as  a  probable  consequence  of  succeeding  to  their  occupation,  would 
properly  be  called  on  to  pay  them  something  for  the  good-will  of 
that  trade ;  and  that  this  would  be  in  the  nature  of  an  outgoing,  a 
deduction  from  profits.  This  objection  appears  capable  of  two 
answers :  the  first  and  a  decisive  one  is,  that  the  purchase  of 
good-will  implies  that  a  trade  is  sold ;  that  the  company  are  to  be 
bound  to  surrender  their  trade  to  the  lessee,  and  no  longer  to  be 
caniers  on  the  line ;  but  the  calculation  of  the  Sessions  proceeds 
on  no  such  supposition ;  all  those  special  advantages,  indeed,  for 
carrying  it  on,  which  the  occupation  gives  them,  whatever  they 
may  be,  they  must  necessarily  surrender;  but,  the  moment  they 
had  leased  the  railway,  they  would  become  a  part  of  the  public  and 
have  the  right  to  carry  on  their  trade,  retaining  all  the  good-will, 
with  all  those  advantages  which  the  statutes  have  carefully  reserved 
for  the  public.  Secondly,  though  the  supposition  of  a  tenancy  is 
to  be  made,  yet  what  the  incidents  of  the  tenancy  must  be  as  to 
actual  terms  and  allowances  must  be  determined,  for  the  purpose 
of  fixing  the  amount  of  the  rate,  by  the  actual  state  of  things ;  for 
this  supposition  of  a  tenancy  is  only  a  mode  of  ascertaining  the 
existing  value  of  the  occupation  to  the  existing  occupier.  Now 
here  there  is  no  tenancy  in  fact;  no  good-will  is  in  fact  paid  for, 
and,  therefore,  no  deduction  ought,  in  fact,  to  be  made  on  account 
of  its  price. 
Again,  it  is  contended  that  the  existing  facts  of  this  case  show 

the  unreasonableness  of  the  rate.  The  carrying  trade  of 
[*  44]   the  company  goes  beyond  their  own  line  *  upon  the  railways 

of  other  sets  of  proprietors ;  but  the  receipts  arising  from 
this  have  been  excluded  from  the  rate ;  this,  it  is  said,  is  incon- 
sistent How  can  the  profits  which  the  same  engine  earns  by 
drawing  goods  over  one  mile  be  of  a  difiFerent  character  from  those 
which  it  earns  in  the  same  employ  over  the  next  mile  ?  So  far 
from  there  being  any  inconsistency  in  this,  it  is  necessarily  in- 
volved in  the  principle  on  which  the  rate  rests,  that  the  distinction 
can  be  made,  and  has  been  made,  is  no  slight  proof  of  the  sound- 
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ness  of  that  principle.  The  moment  that  the  engine  leaves  the 
railway  of  the  company,  what  it  earns  ceases  to  have  any  connec- 
tion with  their  occupation  of  the  railway ;  it  may  and  of  course 
does  increase  the  value  of  the  occupation  of  that  other  line  on 
which  it  then  works,  and  will,  of  course,  in  the  shape  of  toll, 
proportionably  increase  the  rate  which  the  occupier  will  pay ;  but, 
if  it  were  allowed  to  swell  the  charge  on  the  company,  it  could 
only  do  so  in  respect  of  the  profits  of  trade ;  and  these  our  principle 
excludes. 

But  it  is  said,  lastly,  that  this  principle  works  injustice  be- 
tween the  company  and  those  other  corporations  or  individuals  who 
carry  on  their  line.  Their  engines  and  their  trade,  it  is  said,  pay 
nothing  to  the  poor  rate  directly,  and  indirectly  only  in  respect  of 
their  toll,  which  may  be  supposed  to  be  calculated  so  as  to  bear 
its  own  rate;  whereas  the  company  pay  both  on  their  tolls  and 
their  fares.  Colour  is  given  to  this  objection  from  the  fact,  which 
might  seem  to  explain  it,  that  the  company  fill  two  characters; 
the  other  parties  one  only.  But  the  proper  answer  is  a  denial  of 
the  fact;  the  company  do  not  pay  directly  or  indirectly  on 
their  fares ;  *  they  pay  only  on  the  increased  value  of  their  [*  45] 
occupation  of  land  occasioned  by  whatever  circumstances. 
If  a  trader  should  underlet  to  a  lodger  a  room  in  his  house  in 
which  he  drove  the  most  profitable  trade  imaginable,  such  lodger 
would  pay  no  poor  rate  at  all ;  but,  as  the  trader  would  proportion 
the  rate  at  which  he  let  the  lodgings  to  the  advantage  which  such 
lodger  derived  from  them,  the  total  rent  which  the  trader  would 
pay,  and  the  rate  which  would  be  imposed  on  him,  would  be 
proportionately  increased ;  but  could  he  complain  of  any  injustice, 
or  say  that  he  carried  on  his  own  trade  in  the  residue  of  the  house 
to  a  disadvantage,  because  in  his  rate  the  value,  which  his  trade  so 
carried  on  in  the  residue  gave'  to  his  occupation,  was  also  taken 
into  the  account  in  fixing  the  quantum  of  the  rate  ?  Yet  those 
parties  who  carry  on  a  trade  upon  the  company's  line  are,  in  effect, 
but  in  the  nature  of  lodgers  or  parties  enjoying  a  profitable  ease- 
ment on  the  line,  and,  by  the  consideration  they  pay,  increasing 
its  general  value. 

In  the  examination  which  this  case  has  compelled  us  to  make, 
we  have  necessarily  been  led  into  a  reconsideration  of  the  principles 
on  which  the  decision  in  the  case  of  the  South  Western  Railway 
proceeded.     That  decision  was  not  directly  impugned  in  the  argu- 
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ment ;  but  the  distinction  of  fact  relied  on  has  appeared  to  us,  on 
examination,  so  unsubstantial,  that  it  was  necessary,  in  order  to  a 
decision  against  this  rate,  to  examine  the  principle  on  which  that 
was  upheld ;  and,  in  a  matter  of  such  vast  importance  and  such 
apparent  novelty,  where,  too,  the  decision  of  this  Court  cannot  be 
reviewed  in  a  Court  of  error,  we  were  not  unwilling  again  to  ex- 
amine the  question. 
[*  46J  *  Upon  the  whole,  we  are  satisfied  with  the  decision  of 
the  Sessions.  It  appears  to  us  founded  on  a  just  applica- 
tion of  established  principles,  in  accordance  with  several  decided 
cases  and  conflicting  with  none.  Our  judgment,  therefore,  will  be 
for  the  respondents.  Order  of  Sessions  confirmed. 

Beg.  V.  The  London,  Brighton,  and  South  Coast  Bailway  Company. 

Beg.  V.  The  South  Eastern  Bailway  Company. 
Beg.  V.  The  Midland  Bailway  Company. 

15  Q.  B.  313-^68  (s.  c.  20  L.  J.  M.  C.  124 ;  15  Jur.  372). 

Railioay.  —  Rating.  —  Parochial  Principles.  —  Mileage  Principles  rejected. 
[313]  1 .  Where  a  railway  passes  through  several  parishes,  the  poor  rate  to  be 
imposed  in  respect  of  it,  in  any  one  parish,  ought,  under  statutes  43  Elix. 
C.2,  8.  1,  and  6  &  7  Will.  IV.  c.  96,  s.  1,  to  be  calculated  on  the  parochial 
principle;  that  is,  on  the  gross  profits  earned  by  so  much  of  the  railway  as  lies 
within  the  parish,  deducting  therefrom  the  expense  incurred  in  respect  of  that 
portion  of  the  railway,  when  such  profits  and  deductions  can  be  ascertained: 
and  not  on  the  mileage  principle,  that  is,  by  deducting  the  expense  of  the 
whole  line  from  the  gross  profits  of  the  whole  line,  and  assessing  at  a  sum 
bearing  the  same  proportion  to  the  remainder,  so  ascertained,  as  the  length  of 
the  railway  within  the  parish  does  to  the  length  of  the  whole  line. 

2.  A  deduction  from  the  gross  profits  ought  to  be  allowed  in  respect  of  the 
average  annual  depreciation  of  the  permanent  way,  though  no  sum  is  anna- 
ally  set  apart  for  the  purpose  of  repairing  it. 

3.  By  a  statute,  local  and  personal,  public,  it  was  enacted  that  each  of  two 
railway  companies,  L.  and  S.,  should  have  the  free  use  of  a  given  portion  of 
the  other's  line.  The  portions  of  the  respective  lines  lay  in  different  par- 
ishes. Held,  that  each  company  was  to  be  rated  for  the  value  of  the  given 
portion  of  its  own  line,  at  the  amount  which  the  other  would  have  had  to  pay 
if  it  had  hired  the  right  of  using  such  portion,  andLtliat  no  deduction  was  to 
be  made  for  a  supposed  rent  paid  for  the  corresponding  easement  on  the  other's 
line. 

4.  By  a  railway  Act,  the  company  were  bound  to  make  np  accounts  of  re- 
ceipts and  expenses  every  30th  June  and  31st  December,  and  lay  them  before 
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the  propiietors;  and  separate  accounts  of  rates  and  tolls,  for  cases 
where  the  company  were  and  were  not  *  carriers,  were  to  be  kept  [*314] 
which  might  be  inspected  by  the  officers  of  the  parishes  through  which 
the  line  passed.  The  company  made  up  accounts  to  30th  June.  In  the  ^^ovem- 
ber  of  the  first  year  a  poor  rate  was  laid.  Between  those  days  the  working  ex- 
penses increased.  Held,  that  ihe  parish  officers,  having  ascertained  this  fact, 
ought  to  take  it  into  consideration  in  making  the  assessments,  and  that  the 
company  were  not  precluded  from  insisting  upon  it,  either  by  the  above  pro- 
visions or  by  sect.  107  of  The  Railway  Clauses  Consolidation  Act,  1845  (8  &  0 
Vict.  c.  20). 

The  three  cases  —  Reg,  v.  London,  Brighton,  &  South  Coast  By, , 
Beg,  v.  South  Eastern  By,  Co.,  and  Beg,  v.  Midland  By.  Co,,  in 
the  two  former  of  which  judgment  was  reserved  until  the  last 
had  been  considered  —  were  appeals  against  rates  for  the  parishes 
of  Croydon  (Surrey),  Westbere  (Kent),  and  Basford  (Nottingham), 
made,  respectively,  subject  to  the  opinion  of  the  Court  on  the 
following  cases:  — 


Reg.  V.  The  London,  Brighton,  and  South  Coast  Bailway  Company. 

The  London,  Brighton,  and  South  Coast  Railway  Company  was 
established  under  the  name  of  The  London  and  Brighton  Railway 
Company,  by  Act  of  Parliament  passed  7  Will.  IV.  &  1 
Vict.,  which  authorised  *  them  to  make  a  railway  to  com-  [*  315] 
mence  by  a  junction  with  a  certain  then  intended  railway 
called  The  London  and  Croydon  Railway  at  or  near  Sellhurst 
farm  in  the  parish  of  Croydon,  and  to  pass  thence  to  Brighton; 
and  also  to  make  a  branch  railway  to  Shoreham,  another  branch 
railway  to  Newhaven,  and  another  branch  railway  to  Lewes. 

Before  the  passing  of  that  Act,  an  Act  had  been 
obtained  *by  The  South  Eastern  Railway  Company,^  [*316] 
whereby  that  company  was  established,  and  empowered  to 
make  a  railway  from  The  London  and  Croydon  Railway  to  Dover, 
the  line  of  which  last-mentioned  railway  was  to  pass  for  a  consid- 
erable distance  in  a  direction  nearly  parallel  to  and  approaching 
the  line  of  The  London  and  Brighton  Railway  as  authorised  by 
the  first-mentioned  Act.  And  a  provision  was  introduced  into 
the  first-mentioned  Act  that,  if  The  South  Eastern  Railway  Com- 

1  6  &  7  Will.  IV.  c.  Ixxv.  (local  and  per-    Dover,  to  be  called  *  The  South  Eastern 
sonal,  public),  **  for  making  a  railway  from     Railway.' " 
The  London  and   Croydon    Railway  to 
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pany  should  within  two  years  obtain  powers  to  divert  their  rail- 
way, so  that  the  same  should  fonn  a  junction  with  The  London 
and  Brighton  Railway  at  any  point  upon  or  to  the  northward  of  a 
place  called  Earlswood  Common  in  the  county  of  Surrey,  The 
London  and  Brighton  Railway  Company  was,  on  such  payment  as 
therein  mentioned,  to  transfer  to  The  South  Easteni  Railway 
Company  so  much  of  The  London  and  Brighton  Railway,  and  the 
works,  &c.,  as  should  be  at  or  to  the  northward  of  the  point  at 
which  the  junction  of  The  South  Eastern  Railway  with  The 
London  and  Brighton  Railway  should  be  authorised  to  be  made. 

Before  the  expiration  of  the  said  period  of  two  years,  viz.,  on 
25th  April,  1839,  an  agreement  was  entered  into  between  The 
London  and  Brighton  Railway  Company  and  The  South  Eastern 
Railway  Company,  by  which  it  was  (amongst  other  things)  agreed : 
That,  if  Parliament  should  grant  a  diversion  of.  the  South  Eastern 
Railway  so  that  it  should  form  a  junction  with  The  London  and 
Brighton  Railway  at  any  point  upon  or  to  the  northward  of 
[*317]  Earlswood  Common  aforesaid.  The  South  Eastern  •Bail- 
way  Company,  in  lieu  of  being  entitled  to  so  much  of  The 
London  and  Brighton  Railway  as  should  be  to  the  northward  of 
the  point  of  junction  between  The  London  and  Brighton  Railway 
and  The  South  Eastern  Railway,  was  to  be  entitled  to  an  absolute 
transfer  to  themselves  of  the  southern  moiety  (to  be  ascertained 
by  exact  measurement  of  the  portion)  of  The  London  and  Brighton 
Railway  lying  between  the  proposed  points  of  junction  thereof 
with  The  London  and  Croydon  Railway,  and  with  The  South 
Eastern  Railway,  respectively,  and  of  all  stations,  works,  &c. ; 
and  that,  from  and  after  the  transfer  to  The  South  Eastern  Rail- 
way Company  of  the  said  southern  moiety  of  the  line  of  The 
London  and  Brighton  Railway  between  such  points  of  junction  as 
aforesaid,  and  if  the  authority  of  Parliament  should  be  obtained 
enabling  the  said  companies  to  enticr  into  agreements  respecting 
the  use  by  them,  respectively,  of  their  several  lines  within  the 
said  points  of  junction,  all  the  ti*affic  of  The  South  Eastern  Rail- 
way Company  passing  in  the  carriages  and  trains  of  the  same 
company  (or  of  the  lessee  or  lessees  of  the  said  company,  to  whom 
they  should  let  the  whole  of  their  said  railway),  should,  in  consid- 
eration of  the  similar  liberty  and  exemption  next  thereinafter 
secured  to  The  London  and  Brighton  Railway  Company,  be 
allowed   to  pass  to  and   from  the  junction  of   The  London  and 


B.  C.  VOL.  XXII.]         SECT.  II.  —  HATEABLE  VALUE.  683 

Ho.  18.  —  Beg.  ▼.  LoBdoB,  Brighton,  and  South  CoMt  By.  Co.,  15  Q.  B.  817-319. 

Brighton  E|iilway  with  The  London  and  Croydon  Eailway  ever  the 
portion  of  The  London  and  Brighton  Railway  which  should  con- 
nect such  junction  with  The  South  Eastern  Eailway,  without  pay- 
ment of  any  tolls  or  compensation  to  The  London  and  Brighton 
Eailway  Company  in  respect  of  such  passage ;  and,  in  considera- 
tion thereof,  all  the  traffic  of  The  London  and  Brighton 
Railway  Company,  *  passing  in  the  carriages  and  trains  of  [*318] 
the  same  company  (or  the  lessee  or  lessees  of  the. said  com- 
pany to  whom  they  should  let  the  whole  of  their  said  railway), 
should  be  allowed  to  pass  over  the  portion  of  The  London  and 
Brighton  Railway  which  should  be  transferred  to  The  South 
Eastern  Railway  Company  according  to  the  foregoing  provisions, 
without  payment  of  any  tolls  or  compensation  to  The  South  East- 
ern Railway  Company  in  respect  of  such  passage ;  but  such  traffic 
of  each  of  the  said  companies  should  be  carried  on  without  wilful 
damage  to  the  works  of  the  other,  and  subject  to  such  general 
regulations  as  should  have  been  made  by  such  other  company  for 
regulating  the  traffic  upon  their  railway,  and  to  such  regulations 
as  should,  from  time  to  time,  be  made  by  the  said  companies 
jointly,  relating  to  the  premises;  or  that  such  arrangement  should 
be  made  between  the  said  companies  under  the  authority  of  Parlia- 
ment as  should  most  nearly  carry  into  effect  the  last  foregoing 
agreements,  without  prejudice  to  the  rights  of  ther  said  companies 
or  either  of  them  to  recover  any  tolls  or  other  compensation  from 
any  other  company  or  party  or  parties  using  the  railroads  or  either 
of  them;  and  that  each  company  should  keep  the  road  which 
should  be  vested  in  themselves,  according  to  the  said  agreement, 
and  the  works  connected  therewith,  in  sufficient  repair  and  condi- 
tion, at  their  own  costs ;  provided  that  no  lessee  of  either  of  the 
said  companies  should  be  entitled  to  the  privilege  aforesaid  so 
long  as  such  lessee  should  be  in  any  way  interested  as  proprietor, 
lessee,  or  otherwise,  in  any  other  railway  or  portion  of  any  other 
railway  communicating  with  The  South  Eastern  Railway  or  The 
London  and  Brighton  Railway,  except  as  a  shareholder  only. 

*  An  Act  of  Parliament  ^  was,  at  the  time  of  making  this   [*  319] 
agreement,  before  Parliament,  and  was  shortly  afterwards 
passed  into  a  law,  whereby  The  South  Eastern  Railway  Company 

1  2  &  3  Vict.  c.  Ixxix.  (local  and  per-  stone,  in  the  county  of  Kent,  so  as  to  join 

gonal,  public),  '*  to  alter  and  divert  the  The  London  and  Brighton  Railway  at  or 

line  of  The  South  Eastern  Railway,  from  near  Redstone  Hill,  in  the  parish  of  Rei« 

a  point  thereon  in  the  parish  of  Chidding-  gate  in  the  county  of  Surrey." 
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were  empowered  to  divert  their  railway  so  as  to  form,  a  junction 
with  The  London  and  Brighton  Eailway  at  the  point  called  Earls- 
wood  Common ;  and  (after  repealing  the  provision  contained  in  the 
former  Act  as  to  the  transfer  to  The  South  Eastern  Railway  Com- 
pany of  so  much  of  The  London  and  Brighton  Railway  as  lay  to 
the  north  of  the  said  point  of  junction)  The  South  Eastern  Rail- 
way Company  were  empowered  to  purchase,  and  The  London  and 
Brighton  Railway  Company  were  empowered  to  sell  and  transfer 
to  the  former,  upon  the  terms,  and  subject  to  the  provisions  and 
restrictions  thereinafter  contained,  one  moiety  (to  be  ascertained 
by  exact  longitudinal  measurement,  and  which  should  be  nearest 
to  the  point  of  junction,  thereby  authorised  to  be  made,  of  The 
South  Eastern  Railway  with  The  London  and  Brighton  Railway), 
or  such  other  part  as  should  be  determined  upon  for  that  purpose 
by  any  agreement  of  both  the  said  companies  under  their  common 
seals,  of  all  that  portion  of  The  London  and  Brighton  Railway 
which  lay  or  would  lie  between  the  point  of  junction  thereby  au- 
thorised to  be  made  thereof  with  The  South  Eastern  Railway,  and 
the  point  of  junction  of  The  London  and  Brighton  Railway  with 

The  London  and  Croydon  Railway,  and  all  stations,  lands, 
[*  320]  works,  &c, ,  belonging  *  to  or  held  for  the  purposes  of  the 

portion  of  railway  which  should  be  so  purchased,  pro- 
vided the  said  South  Eastern  Railway  Company  declared  their 
option  to  make  such  purchase  by  such  notice  as  therein  mentioned. 
And,  by  another  clause  in  the  same  Act,  it  was  enacted  that,  from 
and  after  the  transfer  to  The  South  Eastern  Railway  Company  of 
the  said  moiety  or  other  part  which  should  be  transferred  to  them, 
under  the  authority  of  that  Act,  of  the  line  of  The  London  and 
Brighton  Railway  between  such  points  of  junction  as  aforesaid, 
it  should  be  lawful  for  the  said  two  companies,  from  time  to  time, 
to  carry  into  effect  any  agreements  between  them  respecting  the 
use  by  them  respectively  of  Uie  line  lying  between  the  said  two 
points  of  junction,  and  the  proportion  or  manner  in  which  they 
should  be  respectively  entitled  to  the  tolls  arising  from  the  same 
line,  or  other  moiety  or  separate  part  thereof,  and  to  receive  and 
recover  such  tolls,  or  to  remit  the  same,  respectively,  as  between 
themselves,  according  to  any  such  agreement,  without  prejudice 
to  the  tolls  or  rates  which  they  respectively  were  or  should  or 
would  he  autliorised  to  receive  from  any  other  parties  in  the 
absence  of  any  such  agreement. 
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(Copies  of  the  Acts  of  Parliament,  and  of  the  agreement  of  25th 
April,  1839,  were  made  part  of  the  case. ) 

The  South  Eastern  Eailway  Company  thereupon  purchased  and 
took  from  The  London  and  Brighton  Eailway  Company  the  south- 
em  moiety  of  the  portion  of  The  London  and  Brighton  Eailway 
lying  between  the  said  points  of  junction  thereof  with  The  Lon- 
don and  Croydon  Eailway,  and  with  The  South  Eastern  Eailway, 
respectively:  and,  from  that  time,  the  right  (provided 
by  the  agreement  of  the  25th  April,  1839),  •for  the  [*321] 
traffic  of  each  company  to  pass  without  payment  of  toll  over 
the  moiety  belonging  to  the  other  company  of  the  aaid  portion  of 
railway  lying  between  the  said  two  points  of  junction,  has  been 
carried  out  in  practice;  the  traffic  of  The  London  and  Brighton 
Eailway  Company,  until  it  became  amalgamated  with  The  London 
and  Croydon  Eailway  Company  and  acquired  the  title  of  The 
London,  Brighton,  and  South  Coast  Eailway  Company,  and  the 
traffic  of  the  said  amalgamated  company  since  that  time,  passing 
in  the  carriages  and  trains  of  the  said  companies,  respectively, 
over,  and  using,  the  southern  moiety  of  that  portion  of  the  line 
without  paying  any  toll  or  compensation  to  The  South  Eastern 
Eailway  Company ;  and  the  traffic  of  The  South  Eastern  Eailway 
Company  in  like  manner  passing  in  the  carriages  and  trains  of 
that  company  over,  and  using,  the  northern  moiety  of  .that  por- 
tion of  the  line  without  paying  any  toll  or  compensation  to  The 
London  and  Brighton  Eailway  Company,  or  to  the  London,  Brigh- 
ton, and  South  Coast  Eailway  Company. 

Two  miles  and  sixty-four  chains  of  the  northern  moiety  of  the 
portion  of  the  line  of  railway  between  the  said  two  points  of 
junction  are  situate  within  the  parish  of  Croydon.  No  part  of 
the  southern  moiety  of  the  portion  of  the  line  of  railway  between 
the  said  two  points  of  junction  is  situate  within  the  parish  of 
Croydon. 

Independently  of  and  besides  the  reciprocal  right  of  the  two 
companies  to  have  their  traffic  so  pass  over  the  portion  of  the  rail- 
way lying  between  the  said  two  points  of  junction  without  pay- 
ment of  any  toll  or  other  compensation.  The  London  and  Brighton 
Eailway  Company  before  the  said  amalgamation,  and  The  London, 
Brighton,  and  South  Coast  Eailway  Company  since  that 
•time,  have  paid,  and  the  latter  company  still  pay,  a  [*322] 
money  toll  to  The  South  Eastern  Eailway  Company  for 
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the  privilege  of  using  a  csertain  other  portion  of  The  South  Eastern 
Railway  not  in  the  parish  of  Croydon ;  and,  on  the  other  hand, 
The  South  Eastern  Railway  Company,  before  the  said  amalgama'- 
tion,  paid  to  The  London  and  Croydon  Railway  Company,  and, 
since  that  time,  have  paid  and  still  pay  to  The  London,  Brighton, 
and  South  Coast  Railway  Company,  a  money  toll  for  using  another 
portion,  consisting  of  seven  miles  and  forty-two  chains,  of  their 
railway  not  comprised  within  the  terms  of  the  Act  of  Parliament 
2  &  3  Vict.  c.  Ixxix.,  or  the  agreement  of  25th  April,  1839;  and 
of  which  portion  one  mile  and  eighteen  chains  are  within  the 
parish  of  Croydon. 

The  London  and  Brighton  Railway  Company  afterwards  obtained 
Acts  of  Parliament  authorising  them  to  construct  certain  other 
branch  railways  communicating  with  their  main  line ;  that  is  to 
say,  a  branch  railway  from  Chichester  to  Havant ;  a  branch  rail- 
way from  Croydon  to  Epsom ;  a  branch  railway  from  Havant  to 
Portsmouth ;  a  branch  railway  (called  the  Keymer  branch)  from 
Keymer  to  Lewes. 

By  an  Act  passed  in  10  Vict,^  The  London  and  Brighton  Rail- 
way Company  and  The  Ijondon  and  Croydon  Railway  Company 
became,  on  and  from  the  1st  July,  1846,  amalgamated  into,  and 
formed,  one  company  by  and  under  the  name  of  The  London, 
Brighton,  and  South  Coast  Railway  Company. 

At  the  beginning  of  the  year  1847,  The  London,  Brigh- 
[*  323]  ton,  and  South  Coast  Railway  Company  had  107  *  miles  of 
railway  complete  and  in  full  operation  (namely),  the 
original  line  from  London  to  Croydon,  being  a  length  of  ten  miles 
and  forty  chains  or  thereabouts,  the  London  and  Brighton  main 
line  of  railway  from  its  junction  with  The  London  and  Croydon 
Railway  at  or  near  Sellhurst  Farm  to  Brighton,  a  length  (without 
including  the  six  miles  so  as  aforesaid  transferred  to  The  South 
Eastern  Railway  Company)  of  35  miles,  the  branch  from  Brighton 
through  Shoreham  to  Chichester,  28 J  miles,  and  the  branch  from 
Hrij^hton  to  Hastings,  being  33  miles  or  thereabouts. 

Hetween  the  end  of  January  and  the  end  of  June,  1847,  the 
onmpany  had  completed  and  opened  for  traffic  25  additional  miles 
of  mihvay ;  that  is  to  say,  the  branch  from  Chichester  to  Havant, 

I  MA  10  Vict.  c.  cclxxxiii.  (loc»l  and  London  and  Croydon  Railway  Companies 
|MM4nuttl.  puMu').  ''to  consolidate  and  and  the  andertakings  belonging  to  them.** 
uitiht  Du'  l.tMulvin  and  Brighton  and  The 
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9  miles,  opened  in  March,  1847;  the  branch  from  Croydon  to 
Epsom,  8  miles,  opened  in  May,  1847;  and  the  branch  from 
Hayant  to  Portsmouth,  7  miles,  opened  in  June,  1847. 

Between  that  period  and  the  end  of  1847,  15  miles  more  were 
opened;  viz.,  the  branch  from  Keymer  to  Lewes,  9 J  miles;  and 
the  branch  to  Newhaven,  5|  miles. 

The  numbers  of  days  during  which  these  several  branches  were 
completed  and  in  operation  before  the  30th  June  and  20th  Novem- 
ber and  the  31st  December,  respectively,  being  calculated,  it  was 
agreed  that  the  company  must  be  considered  to  have  had  lines  of 
railway  equal  to  111  miles  of  railway  completed  and  in  operation 
for  the  whole  year  ending  on  the  30th  June,  1847,  and  lines  of 
railway  equal  to  126  miles  of  railway  completed  and  in  operation 
for  the  whole  year  ending  on  the  20th  November,  or  31st  Decem- 
ber, 1847. 

In  the  figures  here  given,  the  six  miles  transferred  to 
The  London  and  South  Eastern  Eailway  Company  *  (being   [*  324] 
the  southern  moiety  of  the  portion  of  railway   between 
the  points  of  junction  aforesaid)  are  not  included.     Of  the  length 
of  railway,  thus  opened  by  the  company  in   and  prior  to  June, 
1847,  6  miles  and  38  chains  are  within  the  parish  of  Croydon. 

On  the  main  line  and  branches  there  were,  on  the  30th  June, 
1847,  and  at  the  time  of  the  making  of  the  rate,  48  stations,  ex- 
clusive of  the  great  terminal  station  at  London  Bridge;  and,  of 
these,  three  stations  are  within  the  parish  of  Croydon. 

The  London,  Brighton,  and  South  Coast  Railway  Company,  since 
their  railways  came  into  operation,  have  been  accustomed  to  pro- 
vide the  locomotive  power  and  carriages,  and  have  themselves 
conveyed  upon  their  railway  and  its  branches,  as  and  when  they 
were  completed,  passengers,  cattle,  and  goods  for  hire;  and,  in 
point  of  fact,  since  the  completion  of  the  railway,  the  company 
has  been  in  exclusive  occupation  thereof,  no  other  carriers  having 
availed  themselves  of  the  right  conferred  by  the  Acts  of  providing 
carriages  or  locomotive  power  independently  of  the  company,  ex- 
cept that,  under  the  agreement  of  25th  April,  1839,  and  the  Act 
of  2  &  3  Vict  c.  Ixxix.,  The  South  Eastern  Eailway  Company  has 
found  and  provided  its  own  carriages  and  trains  and  locomotives 
for  conveying  its  traffic  over  the  northern  moiety  of  the  portion 
of  railway  lying  between  the  two  points  of  junction  before 
mentioned. 
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At  tie  ordiDary  half-yearly  meeting  of  The  London,  Brighton, 
and  S: -:h  O^ast  Bail  way  Company,  held  10th  August,  1847,  the 
dir*f::.:R  ot  the  company  submitted  to  the  proprietors  a  statement 
cf  :Le  sicck  and  share  account  of  the  company ;  also  a  half-yearly 
s:a:eai^nt  made  up  to  the  30th  June,  1847,  of  the  capital 
[*?tl.:]  *:*::'^nt,  *and  of  the  revenue  account  of  the  company; 
and.  at  the  next  ordinary  half-yearly  meeting  held  on  the 
cihL  iay  cf  FrrlruaiT,  1848,  the  directors  in  like  manner  submitted 
ic  ;lie  rr.rrietoTs  a  statement  of  the  stock  and  share  account; 
al50  a  Lilf-yesir!y  statement,  made  up  to  the  Slst  day  of  Decem- 
ber. 1 547,  ot  the  capital  accoimt,  and  of  the  revenue  account,  of  the 
c\  cirany,  ^Copies  of  these  statements  were  annexed  to  the  case, 
ini  nil-rh:  be  referred  to  as  part  thereof.) 

Tie  ^r>5;?  revenue  earned  on  the  railway  during  the  year  ending 
?:Vjl  J.:ne,  IS 47,  amounted  to  £418,600. 

Tir  ^r».>?s  revenue  earned  during  the  year  ending  31stDecemher, 
1<47.  Auiountevl  to  £441,780. 

Ani,  if  the  earnings  were  calculated  for  the  year  ending  20th 
X.  veni'vr.  1847,  the  result  would  be  substantially  the  same  as 
for  :::e  year  ending  Slst  December,  1847. 

These  items  include  the  whole  of  the  money  toll  paid  by 
The  SvHith  Eastern  Railway  Company,  and  also  the  sum  which 
the  Sessions  found  would  have  been  a  fair  annual  rent  for 
T>.e  SvHith  Eastern  Railway  Company  to  pay  to  the  appellants 
t\^r  the  privilege  of  having  their  traflSc  pass  over,  and  using 
the  northern  moiety  of  the  portion  of  line  between  the 
twv^  iviuts  of  junction  aforesaid,  if  that  privilege  had  been  con- 
ct\U\l  to  The  S^nith  Eastern  Railway  Company  for  a  pecuniaiy 
Ovni^iivlowtion. 

The  i:rv>ss  revenue  earned  by  so  much  of  the  railway  as  is  within 
t!\o  i\\ri>h  v^f  lYoydon,  during  the  year  ending  30th  June,  1847, 
auunmteil  to  the  sum  of  £39,000;  and,  during  the  year  ending 
:Ust  IVwmWr,  lv^47,  to  the  sum  of  £40,027 ;  and,  if  the  earnings 
wen^  vMlouUttHl  during  the  year  ending  20th  November,  1847,  the 

result  would  l^  substantially  the  same. 
r«;vjo]  *Tli»\<e  sums  include  so  much  of  the  money  toll  paid 
by  The  South  Eastern  Railway  Company  to  the  appellants 
iis  v\u<  i^xid  by  the  former  in  respect  of  that  part  of  The  London, 
^^^^^t^^u»  and  South  Coast  Railway  situate  within  the  parish  of 
V>\>\  vUn» ;  and  they  include  the  sum  which  the  Sessions  found 
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would  have  been  a  fair  annual  rent  for  The  South  Eastern  Railway 
Company  to  pay  to  the  appellants  for  the  privilege  of  having  their 
traffic  pass  over,  and  using,  so  much  of  the  said  northern  moiety  of 
the  portion  of  line  aforesaid  as  is  within  the  parish  of  Croydon, 
if  such  privilege  had  been  conceded  to  them  for  a  pecuniar}^ 
consideration. 

The  Sessions  found  that  the  three  stations  situate  in  the  parish 
of  Croydon  were  of  the  rateable  value  of  £1500. 

The  respondents  claimed  a  right  to  rate  the  company  on  the 
principle  of  parochial  earnings ;  that  is  to  say,  at  such  sum  as  a 
solvent  tenant  should  pay  as  annual  rent  for  the  stations  and  por- 
tion of  railway  within  the  parish,  regard  being  had  to  the  net 
revenue  earned  within  the  parish. 

The  appellants  contended  that  the  rate  ought  to  be  based  on  the 
mileage  principle ;  that  is,  that  they  ought  to  be  rated  in  respect 
of  that  portion  of  their  railway  situate  within  the  parish  in  such 
proportion  to  the  net  earnings  of  the  whole  line  of  railway 
as  the  length  of  that  portion  of  the  railway  within  the  parish 
bears  to  the  total  length  of  the  whole  line  of  railway,  to  which 
should  be  added  the  rateable  value  of  the  three  stations  within  the 
parish. 

The  value  of  the  working  plant  of  the  company,  during  the  year 
which  ended  on  the  30th  June,  1847,  amounted  to 
£260,000.  Between  that  date  and  the  •20th  day  of  [*327] 
November,  in  consequence  of  the  ascertained  insuflBciency 
of  the  plant  to  work  the  line  eflBciently,  and  further,  in  anticipa- 
tion of  what  would  be  necessary  to  work  the  additional  mileage 
consequent  on  the  opening  of  the  new  branches,  it  was  consider- 
ably increased;  and,  on  the  20th  November,  1847,  it  was  worth 
£350,000.  And,  some  additional  plant  being  purchased  still 
later  in  1847,  which  countervailed  the 'depreciation  of  the  existing 
plant,  it  may  be  taken  to  have  continued  of  the  value  of  £350,000 
until  and  on  the  31st  December,  1847. 

The  Sessions  found  this  to  be  a  proper  and  not  excessive  quan- 
tity of  plant  for  the  efficient  working  of  the  railway  during  the 
year. 

The  Sessions  found  that,  if  the  mileage  principle  (contended  for 
by  the  appellants)  were  the  proper  one,  the  following  deductions 
ought  to  be  made  from  the  gross  revenue  earned  during  the  year 
ending  31st  December,  1847 :  — 
VOL.  XXII.  —  44 
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1.  *  Working  expenses  for  the  year  (including,  among  other 

things,  locomotive  power,  maintenance  of  the  way  in 
a  working  condition,  watching  the  same,  rates  and 
taxes,  and  government  duty,  &c.)       ......  £215  135 

2.  Bental  of  stations  not  in  the  parish 20  000 

3L    Interest  on  capital  invested  in  working  plant     ....        17500 

4.  Depreciation  of  that  plant  during  the  yesLt 35  000 

5.  TenAnt*s  profits,  he  paying  insurance,  income  tax,  &c.      .       43,750 

Total £331,385 

r*32S]  *  The  gross  earnings  of  the  year  ending  31st  December, 
1S47,  viz.,  £441,780,  being  thus  distributed  over  the 
number  of  miles  (126)  which  earned  them,  the  result  would  be 
£3o06  as  the  gross  earnings  per  mile ;  and  the  amount  of  deduc- 
tioDUN  being  distributed  in  like  manner,  would  give  £2630  as  the 
ilevhictio0  per  mile;  and  the  net  earnings  per  mile  would  be 
JfS76*  And.  supposing  the  mileage  principle  to  be  the  proper 
ottt?.  th«  Sessions  found  the  rateable  value  of  the  6  miles  and  38 
ch;uu;s  of  railway  within  the  parish  of  Croydon  to  be  £5672,  and 
£  1 300  to  be  the  rateable  value  of  the  three  stations  within  the  same 
rarish.  And  they  found  that  the  rate  in  respect  of  the  railway 
vUkI  stations  (if  the  mileage  principle  were  correct)  ought  to  be  on 
the  amount  of  those  two  sums  added  together,  viz.,  on  £7172. 

The  Sessions  were,  however,  of  opinion  that  the  parochial  eam- 
iv^:^  principle,  contended  for  by  the  respondents,  was  the  proper 
j»rinoiple. 

The  working  expenses  incurred  in  earning  part  of  the  revenue 
wiiliin  the  parish  of  Croydon,  viz.,  that  arising  from  the  money 
u^U  i\ud  by  The  South  Eastern  Eailway  Company  in  respect  pf 
:!io  I  mile  18  chains,  and  the  supposed  rent  which  that  company 
\\v»ulvl  ha\-e  given  for  the-right,  which  they  acquired  under  the 
Act  of  l\irliament  and  the  agreement  of  25th  April,  1839,  of  using 
llu»  2  miles  64  chains  without  payment  of  toll  or  compensation, 
an>  much  less  in  proportion  than  the  average  working  expenses 

^  Thi:!!  $Qm  includes  the  money  toll  of  junction,  if  they  had  not  conceded  a 

»v%tvl  u»  rh*»  Si>nth  Eastern  Railway  Com-  similar  right  to  The  South  Eastern  in  re- 

(v.%)^\«  ami  the  supposed  rent  which  the  spect  of  the  six  miles  being  the  northern 

S\v>K>M<(  fvnuui  th<»  appellants  would  have  moiety.    It  also  includes  such  expenses  as 

N «%(  u>  (v^v  t\^  The  South  Eastern  Railway  the  Sessions  found  to  be  incurred  by  the 

\\o».»s^uv  for  th«>  privUejGre  of  using  the  appellants  in  respect  of  the  said  toll  and 

x«\  m  ivvv  Knnst  the  s^nuhern  moiety  of  a  supposed  rent  from  The  South  Eastern 

»K'»^  >^M  v^(  TAiU^av  between  the  two  points  Railway.    [Note  to  the  original  case] 
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incurred  in  earning  the  revenue  upon  the  line  generally.  The 
working  expenses  incurred  in  earning  the  residue  of  the  revenue 
within  the  parish  eure  somewhat  greater  than  the  average 
on  the  line  generally.  And,  giving  the  appellants  *  credit  [*  329} 
for  the  excess  in  the  latter  instance  as  far  as  it  went 
against  the  saving  in  the  former,  the  Sessions  found  the  rateable 
value  of  the  6  miles  and  38  chains  of  railway  within  the  parish 
of  Croydon  on  the  parochial  earnings  principle  to  be  £14,265; 
and,  the  rateable  value  of  the  three  stations  therein  being  £1500, 
they  accordingly  (subject  to  the  opinion  of  this  Court)  reduced  the 
rate  to  the  amount  of  those  two  sums  added  together,  viz.,  to 
£15,765. 

The  respondents,  however,  claimed  to  be  entitled  to  base  the 
rate  on  the  earnings  made  during  the  year  ending  30th  June,  1847 ; 
and  that  the  deductions  ought  to  have  been  made  in  regard  to  the 
state  of  things  existing  during  that  period,  and  not  to  the  state 
of  things  existing  during  the  year  ending  on  the  20th  November 
or  31st  December,  1847.  The  Sessions  were  of  opinion  that  the 
rate  ought  to  be  based  on  the  state  of  things  existing  at  the  time 
the  rate  was  made,  and  have  assessed  the  rate  on  that  principle. 

But,  if  the  Court  shall  be  of  opinion  that  the  Sessions  ought  to 
have  allowed  the  last-mentioned  claim  of  the  respondents,  the 
Sessions  find  that  the  rate  in  respect  of  the  portion  of  railway  and 
stations  within  the  parish  of  Croydon  ought  to  be  £9923,  instead 
of  £7172  if  calculated  on  the  mileage  principle ;  and  ought  to  be 
£18,599,  instead  of  £15,765,  if  calculated  on  the  parochial  earn- 
ings principle. 

Besides  the  allowance  already  made  (under  the  head  of  working 
expenses)  or  the  annual  cost  of  keeping  the  way  in  a  working  con- 
dition, the  appellants  further  claimed  a  right  to  deduct  from  the 
amount  of  the  gross  earnings  of  the  year  such  additional  sum 
(besides  the  annual  costs  aforesaid)  as  would  countervail 
the  depreciation  *  which  takes  place  in  the  permanent  way  [*  330] 
(rails,  sleepers,  &c. ),  so  as  to  maintain  the  permanent  way 
in  a«tate  to  command  a  rent  equal  to  that  which  the  Sessions  have 
assumed  to  be  a  fair  rent  on  fixing  the  assessment  The  respond- 
ents denied  the  right  to  this  deduction. 

The  Sessions  found  that  the  rates  in  Croydon  (including  the  rate 
which  is  the  subject  of  the  present  appeal)  are  made  in  pursuance 
of  statute  6  &  7  Will.  IV.  c.  96 ;  that  there  are,  in  each  rate,  two 
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columns:  one  headed  ''gross  estimated  rental,"  the  other  ''rate- 
able value. "  And  that  the  sum  set  in  the  latter  column  opposite 
to  the  property  rated  (being  the  sum  on  which  the  assessment  is 
made)  varies  from  that  set  opposite  the  same  property  in  the  former 
column ;  the  sum  inserted  as  the  "  rateable  value "  being  that 
which  the  parish  oflBcers  judge  to  be  the  sum  which  would  be 
received  by  the  landlord  after  all  deductions  contemplated  by  the 
Parochial  Assessment  Act ;  and  the  sum  inserted  as  such  "  rateable 
value"  in  this  parish  being  on  the  average  about  Jth  less  than  the 
gross  estimated  rental  in  the  case  of  buildings,  about  ^th  less  in 
the  case  of  land  occupied  with  farm  buildings,  and  -j^^th  less  in 
the  case  of  laud  occupied  alone. 

The  Sessions  found  that  the  sum  of  £100  per  mile  would  be  a  fit 
additional  sum  to  deduct  for  countervailing  the  depreciation  which 
takes  place  in  the  permanent  way,  so  as  to  maintain  it  in  a  state 
to  command  the  rent  aforesaid,  supposing  the  Court  shall  be  of 
opinion  that,  under  the  circumstances,  any  deduction  ought  to  be 
made  in  respect  thereof.  But,  it  being  proved  that  the  appellants 
had  never  hitherto,  in  fact,  set  apart  any  annual  or  other 
[*  331]  sum  out  of  the  earnings  *  of  the  railway  for  the  purpose  of 
meeting  this  depreciation  of  the  permanent  way,  the  Ses- 
sions disallowed  the  claim  of  the  appellants  to  this  deduction. 

If  the  Court  should  be  of  opinion  that  the  appellants  are  enti- 
tled to  this  deduction,  the  Sessions  find  that  the  rate  (whether  the 
mileage  or  the  parochial  earnings  principle  be  adopted  by  the 
Court)  shall  be  further  reduced  by  the  sum  of  £647  10& 

The  appellants  further  contended  that,  assuming  the  parochial 
earnings  principle  to  be  the  proper  one,  the  rate  should  have  been 
based  on  the  net  actual  earnings  of  the  railway  within  the  parish 
without  including  therein  anything  in  respect  of  the  supposed  rent 
or  sum  which  The  South  Eastern  Railway  Company  might  reason- 
ably be  expected  to  pay  for  the  right  of  having  their  traflSc  pass 
over  so  much  (2  miles  and  64  chains),  as  lies  within  the  said 
parish,  of  the  northern  moiety  of  the  portion  of  railway  between 
the  two  points  of  junction  before  mentioned,  without  payment  of 
any  toll  or  other  compensation,  if  that  right  had  been  conceded  to 
them  for  a  pecuniary  consideration.  Or,  supposing  such  supposed 
rent  to  be  rightly  included  in  the  earnings  within  the  parish,  that 
a  corresponding  amount  ought  to  be  allowed  to  the  appellants  as 
working  expenses,  inasmuch  as,  to  earn  such  supposed  rent,  the 
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appellants  must  be  supposed  to  be  paying  an  equal  sum  to  The 
South  Eastern  Eailway  Company  for  the  privilege  of  having  their, 
the  appellants',  traffic  pass  over  2  miles  and  64  chains  of  the 
southern  moiety  of  the  said  portion  of  railway  between  the  said 
two  points  of  junction. 

The  Sessions  were  of  a  contrary  opinion ;  and  (as  before 
mentioned)  they  have,  in  the  sum  to  which  they  *have  [*332] 
so  as  aforesaid  reduced  the  rate,  included  the  amount  of  the 
rent  or  annual  sum  which  in  their  opinion  The  South  Eastern 
Eailway  Company  might  have  been  expected  to  pay  for  the  last- 
mentioned  right  in  respect  of  the  2  miles  and  64  chains,  which  are 
within  the  parish,  of  the  northern  moiety  of  the  said  portion  of 
railway,  if  such  right  had  been  conceded  to  them  for  a  pecuniary 
consideration ;  except  that,  in  estimating  the  working  expenses  to 
be  deducted  from  the  gross  earnings  within  the  parish,  they  have 
allowed  to  the  appellants,  besides  the  general  costs  of  maintaining 
the  way  in  a  working  condition,  watching  the  same,  &c.,  such 
further  sum  as  they  found  to  be  reasonably  incurred  by  the  appel- 
lants in  and  about  the  collecting  the  said  supposed  rent 

If  the  Court  shall  be  of  opinion  that  the  decision  of  the  Sessions 
is  erroneous  in  this  respect,  and  that  the  whole  of  the  said  sup- 
posed rent  or  annual  sum  in  respect  of  the  2  miles  and  64  chains 
within  the  parish  ought  to  be  excluded  from  the  gross  earnings, 
or  that  an  equal  sum  ought  to  be  deducted  as  working  expenses, 
then  the  Sessions  find  that  the  rate  ought  to  be  further  reduced  by 
deducting  from  it  the  sura  of  £5009,  supposing  the  Court  adopts 
the  parochial  earnings  principle  for  either  year,  and  by  deducting 
from  the  rate  the  sum  of  £554,  if  the  mileage  principle  be  adopted, 
for  the  year  ending  31st  December,  1847,  or  the  sum  of  £629,  if 
the  mileage  principle  be  adopted,  for  the  year  ending  30th  June, 
1847. 

The  Court  to  have  the  power  of  amending,  quashing,  or  other- 
wise dealing  with  the  rate  as  they  may  deem  right 

Beg.  v.  The  South  Eastern  Eailway  Company. 

The  case  stated,  in  effect,  that  by  the  rate  made  in  the  parish  of 
Westbere,  the  company  had  been  rated  upon   the   202| 
chains  of  the  line  running  through  that  parish,  upon  the    [347] 
mileage  principle,  that  is  to  say,  by  first  ascertaining  the 


6d4  SATIKG. 

■^  tt^— B^»  ^fciift» ily.  0».,  15  Q.  B.  847,  S48. 

^r:6s  Kctriic*  •:€  ihe  :!ooi^anT  from  the  traffic  upon  all  the  lines  of 

r;iiliraT  13.  :;ai£ir  -^xnpikii.ii,  u  well  the  main  lines  as  the  biancheSi 

^•.iirfLieo:*!  J:»  JIM  ^iuLJx  coociswn,  hj  deductiog  from  such  gross 

?r.ri  .Gr  :ui£  12^u;l1  -fTyTMiefi  A3d  allowances  upon  all  such  lines  and 

":n^'  ^t^  r  n£LUi3fcti  j^  :ce  endre  concern,  by  treating  the  residue 

r  \fcl-2ca  jt  iuiia.  iTJfis  aeoeiics,  after  such  deduction  for  expenses 

*a  L  i.!  -wriii-?;^.  is  :aif  aict  ^r  lair  rateable  value  of  the  whole  of 

-iir  -Sj^a  Jit*  ;-•£  ':cini:I:eiw  and  by  dividing  the  same  among  the 

*v^ra^  TiTrCc:*  ir«  II  ^oi*  SLiLe^ge  principle,  allotting  as  the  rate- 

^  r  ~'^  .r    .  ^  n  u.a   c  she  tranch  line  of  railway  as  lies  in  the 

-iir^u    :  "V"  -i  -r*  5:ii:ii  1  rr.uortion  of  the  rateable  value  of  the 

n       .    1    i-r    I1U..T  'j:ie  iz.«i  tranches,  so  ascertained  as  aforesaid, 

^  ♦  ,    .J ■.  iioi:  7«-r:.  -Q  .^c  the  railway  which  lies  in  Westbere 

..  .-^.^   -.     :.r  V-u^ra  -c  ilitt  w':i.Ie  of  the  main  line  and  branches 

7  r    -v^o  ii«:»ecL:5  contended  that,   under  the  circum- 

*   w     ^;^---v    le  1  •  -i  WAS  the  proper  mode  of  ascertaining  •  the 

"-  -.  1    ■•   ■•  *:  :i*.     T^je  appellants  contended   that  the  rate 

._      '     ,^  -     r-a  ":ii:5*:C  :a  the  principle  of  parochial  earnings; 

>  •   >a      -::.ac  -_»:/  -'.z^it  to  havo  been  rated  at  such  a  sum  as 

•  _ ::  ^*:  5  .\«ecc^  :o  give  as  annual  rent  for  that  portion 

-  •    :  rv"  rif  >:::3i:e  within  Westbere,  regard  being  had 

--     :  .»i  -lime"!  by  the  portion  of  the  branch  railway 

^     .  ..    t        :     :.iC  7a:*:5i  such  rent  being  ascertained  by  taking 

.      -  ^<v  ..■•....  -^••v  \C5  :i  the  company  arising  from  that  portion 

x^     «"*i.   Ivi ':>^ci:e,  and  Margate  branch  line  of  railway 

^     .  ^      :    '    >^  c-^;  7;Lri>h  v-^^"J^  gross  receipts  being  ascertained 

^  I    •:•      lm  a  cf  the  fare  paid  by  every  passenger  who 

^  ^       ^      -  .V  *.-><>  of  the  year,  been  carried  by  the  company 

.  •     V  .  :c  riilway  in  Westbere ;  such  proportion  bearing 

^,    .    -,       .    ;>  »  >fc>.  !e  sum  paid  by  such  passenger  for  his 

*  .  1*  ,i.>cjLuce  travelled  by  him  over  the  company's 

.  ^  -t  •  >.«fs  AS  the  distance  travelled  by  him  in  West- 

,     ^  .      ,   \  ^.,  \'  vii<:ance  travelled  by  him  on  the  company's 

.    ,    ;  >-  .  -.Srs' :  and  also  by  taking  a  proportion  of  the 

^  .. .     ,^     :  ;.\vi<  :n5:o  in  Westbere,  calculated  on  a  similar 

'-     Av. -'^  from  such  gross  receipts  for  passengers 

^     .  •  ^     I  V>  ,>; Vc:^  the  deductions  prescribed  and  directed 

.  .      .:    x^><.>^-u:;t  Act,  6  &  7  Will.  IV.   c.  96,  accord- 

V*'  ^''*-^>  v'«?>  applied  to  such  Ashford,  Maigate, 
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and  Bamsgate  line  only;  the  results  showing  the  rent  which  a 
tenant  might  reasonably  be  expected  to  give  for  the  portion  of  the 
railway  situate  within  Westbere. 

Sag.  v.  The  Midland  Bailway  Company. 

The  case  stated,  in  effect,  that  the  company  had  been  rated  in 
the  parish  of  Basford  upon  1|  miles  of  railway  in  that  parish  upon 
the  mileage  principle. 

The  principle  contended  for  by  the  appellants  was,  that  [354] 
the  rateable  value  of  the  Ifths  of  a  mile  of  railway  occu- 
pied by  the  company  in  Basford  ought  to  be  estimated  with  refer- 
ence solely  to  the  net  profits  earned  by  the  railway  within  that 
parish,  and  without  any  reference  to  the  amount  of  net  profits 
earned  elsewhere,  or  to  the  rateable  value  of  any  portion  of  the 
railway  lying  in  any  other  parish. 

In  Hilary  Vacation  (February  22nd),  1851,  the  judgment  [358] 
of  the  Court  in  the  three  cases  was  delivered  by 

Coleridge,  J.  —  These  cases  have  stood  over  for  consideration 
for  some  time.  The  first  was  argued  before  all  the  present  mem- 
bers of  the  Court,  ^  except  my  Lord  Campbell  ;  and,  as  it  raises  the 
only  question  which  is  for  decision  on  the  other  two,  it  will  be 
convenient  to  dispose  of  it  first  Our  judgment  on  that  point  in 
this  case  will  dispose  of  the  other  two  cases. 

The  first  question  is  as  to  the  principle  on  which  the  rate  was 
to  be  imposed ;  whether  upon  what  has  been  called  the  mileage 
principle,  that  is,  by  treating  the  whol6  line  of  railway,  trunk  and 
branches,  as  one  entire  subject-matter,  and  the  whole 
rateable  value,  *  however  constituted,  as  entire,  and  then,  [*  359] 
for  the  purpose  of  rating,  dividing  it  among  the  mixed 
parishes  simply  according  to  the  distance  which  the  line  passes 
through  each ;  or  upon  the  ordinary  principle  of  ascertaining  the 
actual  rateable  value  of  the  land  occupied  by  the  company  in  each 
parish  by  the  rules  which  are  applicable  to  any  other  land  occu- 
pied by  other  bodies  or  persons  for  other  purposes. 

The  judicial  decision  of  this  question  has  hitherto  been  avoided 
by  agreement  and  mutual  concession;  and  we  have  delayed  to 
pronounce  our  judgment  on  it,  not  so  much  from  the  diflBculty  of 

1  Lord  Campbell,  Ch.  J.,  Patteson,  J.,  Coleridge,  J.,  Wiohtman,  J.,  and 
E&LB,  J. 
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determining  the  rule  of  law,  as  from  that  which  arises  on  its 
practical  application.  This  presses  particularly  against  what  is 
called  the  parochial  principle.  How  are  you,  by  any  means  now 
in  the  power  of  parish  authorities,  to  ascertain  the  particulars  of 
pro6t  and  the  outgoings,  from  a  comparison  between  which  the 
rateable  value  of  the  land  occupied  is  to  be  deduced,  both  profit 
and  outgoings  being  affected  by  circumstances  spread  through  the 
whole  line  ?  On  the  other  hand,  against  the  mileage  principle  is 
to  be  urged  that,  although,  as  regards  the  railway  company,  an 
entire  body  with  an  entire  interest,  it  is  matter  of  indifference  how 
you  divide  a  rate,  assumed  to  be  entire,  for  the  whole  line,  yet, 
as  the  parishes  are  bodies  with  separate  interests,  there  is  a  mani- 
fest injustice  in  attributing  to  the  same  space  of  land  the  same 
proportionable  share  of  the  whole  rate  everywhere  (the  land  in  the 
several  parishes  notoriously  earning  the  profits,  and  occasioning 
the  outgoings,  in  very  different  proportions) ;  because  you  cannot 
do  this  without  depriving  some  parishes  of  what  they  should 
receive,  in  order  to  give  to  others  what  they  should 
[•  360]  •  not  If,  however,  the  legal  principle  be  clearly  ascer- 
tained, it  is  clear  that  the  difliculties  in  applying  it,  or 
even  the  practical  imperfection  which  circumstances  may  occasion 
in  applying  it,  are  not  to  influence  our  decision.  It  is  unnecessaiy 
to  consider  what  the  force  of  the  argument  would  be,  if  it  could 
be  shown  that  there  was  an  absolute  impossibility  of  applying  it; 
for  nothing  like  that  exists  in  the  present  case. 

Now  upon  the  legal  principle  we  have  no  doubt  The  poor 
rate,  and  the  principles  of*  its  assessment,  are  entirely  statutory; 
statute  6  &  7  Will.  IV.  c.  96,  made  expressly  with  a  view  "  to 
establish  one  uniform  mode  of  rating  for  the  relief  of  the  poor," 
prescribes  the  rule ;  the  rate  must  "  be  made  upon  an  estimate  of 
the  net  annual  value  of  the  several  hereditaments  rated  thereunto," 
such  value  to  be  arrived  at  in  the  manner  stated  in  the  1st  section. 
The  subject  is  parochial ;  the  inquiry  is  to  be  conducted  by  paro- 
chial authorities  with  limited  powers ;  if  any  matters  specified  in 
the  section  are  locally  situated  without  the  parish,  —  that  is,  if 
any  such  affect  the  amount  of  **  the  net  annual  value  "  or  "  rent  at 
which  tlie  same  might  reasonably  be  expected  to  let, "  —  they  will 
of  necessity  fall  within  the  range  of  the  inquiry.  But  beyond 
this  the  principle  does  not  go.  This  principle,  so  limited  and 
\uulon>tood,  was  not  first  created  by  the  statute  just  mentioned; 
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the  Court  had  decided,  so  early  as  1827,  in  the  case  of  Bex  v. 
KiTigswinford,  7  B.  &  C.  236  (31  R  R  181),  that  it  was  to  be 
found  in  the  original  statute  of  Elizabeth  (statute  43  Eliz.  c.  2) ; 
and  since  that  decision  it  has  been  uniformly  applied  to  cases 
where  the  same  party,  whether  company  or  individual,  occupies  in 
different  parishes  land  forming  one  entire  property,  such 
*  as  a  canal,  though  the  profits  may  be  earned  in  different  [*  361] 
proportions  and  with  a  different  rate  of  outgoings  in  each. 
The  value  which  the  land  occupied  in  each  parish  produces,  after 
the  due  allowances,  is  that  upon  which  the  occupier  is  to  be  rated 
in  each.  It  is  unnecessary  to  cite  more  authorities  in  support  of 
a  proposition  now  become  settled ;  the  decisions  will  be  found  to 
flow  in  a  remarkably  uniform  current  since  the  case  last  cited. 
Whether  the  circumstances  of  railways,  which  were  in  1836  a 
comparatively  infant  interest,  escaped  the  notice  of  the  Legislature, 
or  were  advisedly  thought  not  to  need  any  special  provision,  cer- 
tain it  is  that  none  was  made ;  and,  as  in  its  broad  principles  the 
occupation  of  a  railway  company  does  not  differ  from  that  of  a 
canal  company,  a  Court  of  law  has  no  choice  but  to  apply  to  it  the 
same  general  law  under  which,  in  its  terms,  it  certainly  falls. 

It  is  to  be  remembered  that  the  amount  of  the  assessment  on  a 
particular  occupier  is  a  question  between  that  occupier  and  the 
rest  of  the  contributors  to  the  whole  rate  j  and  that  the  consider- 
ation of  that  occupier's  relation  to  the  contributors  to  another  rate 
in  another  parish  is  irrelevant  to  this  question ;  he  may  be  rated  in 
that  other  parish  too  high  or  too  low ;  but  this  is  a  matter  which  does 
not  interest  the  contributors  to  the  first  named  rate ;  nor  have  they 
influence  in  the  settlement  of  it  And  this  suggests  the  answer 
to  a  diflBculty  raised  on  the  argument  in  this  case.  "  If  you  give 
Croydon  the  full  benefit  of  all  the  earnings  made  by  the  railway 
in  the  parish,  what  is  to  be  done  in  the  case  of  a  parish  on  some 
branch  line  in  which  the  company  may  work  to  a  loss  ? "  The 
answer  is,  that  that  case  must  be  decided,  when  it  arises,  between 
the  company  and  that  parish,  on  the  same  principle  pre- 
cisely as  the  *  present,  without  reference  to  Croydon.  This  [*  362] 
is  quite  distinct,  however,  from  the  consideration  of  any 
expenses,  wherever  arising,  which  the  occupier  can  show  to  be 
necessary  for  keeping  the  hereditament,  which  is  the  subject  of 
the  assessment,  at  the  value  which  is  made  the  measure  of  it. 
The  language  of  the  statute  is  quite  general  on  this  point,  and 
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lets  in  all  considerations  whicli  are  necessary  for  the  just  protec- 
tion of  the.  company  in  each  parish.  Whatever  difficulty  there 
may  be  in  applying  this  principle,  it  has  been  in  fact  overcome 
in  the  present  case.  Here,  under  circumstances  more  than  com- 
monly complicated,  the  Sessions  have  presented  us  with  calcula- 
tions to  meet  the  parochial  as  well  as  the  mileage  principle ;  they 
are  exclusively  the  judges  of  the  fact ;  and  we  must  assume  that 
they  have  been  able  to  arrive  at  a  just  conclusion.  Nor,  indeed, 
does  it  appear  to  us  under  any  circumstances  to  be  insuperably 
difficult  to  impose  the  rate  fairly,  if  only  the  interested  parties 
will  deal  candidly  with  each  other.  We  cannot  assume  that  they 
will  deal  otherwise ;  but,  if  the  company  should  improperly  refuse 
to  the  overseers  of  any  parish  information  which  it  is  in  their 
power  to  afford,  and  is  proper  to  be  afforded  for  the  purpose  of  fixing 
the  assessment  on  them  justly,  they  must,  if  properly  dealt  with, 
be  the  sufferers.  The  257th  section  (of  statute  7  Will.  IV.  and  1 
Vict.  c.  cxix. )  gives  the  overseers  a  right,  under  a  very  stringent 
penalty,  to  the  inspection  of  certain  accounts,  which  the  company 
are,  by  the  same  section,  compelled  to  keep  under  another  serious 
penalty.  These  accounts  would  suffice  for  a  rude  assessment, 
deficient  indeed  in  making  due  allowance  for  outgoings ;  but  that 

deficiency  would  press  on  the  company  itself.  By  the 
[•  363]   *  192nd  section,  however,  they  are  required  to  keep  and 

make  up  half  yearly  a  "  particular  account "  **  of  the  money 
received  by  or  for  the  use  of  the  said  company,  *  *  of  the  charges 
and  expenses  attending  the  making,  maintaining,  and  carrying  on 
the  said  undertaking,  and  of  all  other  the  receipts  and  expendi- 
ture of  the  said  company  **  up  to  the  period  of  making  the  account 
The  materials  for  making  up  this  account  must  be  in  the  posses- 
sion of  the  company;  and,  although  they  are  not  required  to 
produce  either  to  the  overseers,  it  is  manifestly  their  interest  to 
do  so;  because  out  of  them  is  to  arise  the  evidence  on  which  the 
claim  for  deductions  must  be  supported;  and,  if  they  will  not 
afford  the  information  necessary  for  these  being  duly  made,  they 
must  expect  that  any  Court  of  justice  will  presume  against  them : 
it  is  but  fair  to  intend  that  the  evidence  which  they  withhold 
would  not,  if  produced,  have  warranted  greater  deductions  than 
those  already  made.  There  is,  moreover,  the  further  substantial 
consideration,  that,  in  all  litigation,  even  if  successful,  they 
must,  as  considerable  ratepayers,  at  all  events  contribute  veiy 
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largely  to  their  opponents'   expenses.     These  circumstances,    it 
cannot  be  doubted,  will  have  their  practical  weight 

On  these  broad  principles,  therefore,  that  the  statute  provides 
but  one  rule,  and  intends  to  secure  uniformity,  that  we  have  no 
power  to  substitute  another,  that  the  decisions  hitherto  are  con- 
sistent, and  that  there  is  no  insuperable  difficulty  in  the  practical 
working  of  the  rule,  we  are  of  opinion  that  the  respondents  are 
right,  in  their  principle  of  assessment,  and  that  upon  this  point 
our  judgment  must  be  for  them. 

We  may  observe  that  by  the  Railway  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict  c.  20,  s.  107,  railway  •  com-  [•  364] 
panics  within  its  operation  are  bound  to  make  up  annually 
an  account  showing  the  total  receipts  and  expenditure  under  the 
several  distinct  heads,  and  to  transmit  a  copy  to  the  overseers  of 
every  parish  through  which  their  lines  pass. 

The  second  question  submitted  to  us  is  on  the  right  to  a  deduc- 
tion from  the  rateable  value,  in  order  to  countervail  the  deprecia- 
tion which  takes  place  in  the  value  of  the  permanent  way,  and  to 
maintain  it  in  a  state  to  command  the  supposed  rent  which  is  the 
measure  of  the  assessment  As  a  general  principle,  we  do  not 
understand  the  respondents  to  deny  that  a  deduction  for  the  pur- 
pose here  stated,  and  as  stated,  is  proper  to  be  made.  The  objec- 
tion which  they  raise  to  the  particular  claim  of  the  company  is 
founded  on  two  circumstances :  first,  that  the  proper  provision  is 
already  made  under  a  head  called  working  expenses,  in  which  we 
do  not  agree ;  secondly,  that,  if  more  may  be  at  any  time  necessary, 
the  necessity  has  not  yet  arisen,  because  the  company  has  not  yet 
incurred  the  expense,  nor  laid  by  from  their  receipts  any  sum  to 
meet  it  when  it  shall  arise.  This  question,  under  nearly  the  same 
circumstances,  came  before  the  Court  in  the  case  of  Heg.  v.  The 
Great  Western  Railway  Comj>any,  6  Q.  B.  179,  203,  and  was  de- 
cided against  the  company.  But  we  are  desired  to  review  that 
decision.  We  there  said  that  we  thought  such  an  expense,  as  dis- 
tinct from  mere  annual  repair,  fell  under  the  same  principle,  and 
was  an  unobjectionable  head  of  deduction  when  it  should  either 
be  actually  incurred  or  provided  for;  but  we  thought  that,  as  no 
allowance  would  be  made  for  annual  repairs  in  any  year  in  which 
no  repairs  took  place,  so  none  should  be  made  for  this 
•  annual  depreciation  in  value  unless  at  least  there  were  [*  365] 
funds  set  aside  to  meet  it  when  it  should  be  thought  expe- 
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dient  to  do  the  work  of  renewal.  In  that  case,  too,  there  was  a 
further  circumstance,  which  had  some  influence  on  our  judgment, 
and  which  is  not  found  here :  that,  whatever  expense  had  been  in 
fact  incurred,  the  company  had  chosen,  rightly  or  wrongly,  at  all 
events  conclusively  on  themselves,  to  make  a  chaige  on  their  cap- 
ital and  not  on  their  receipts ;  converting  it  therefore  into  land- 
lord's improvements  rather  than  tenant's  repairs.  The  diificulty 
which  we  now  feel  arises  from  the  same  fact,  that  no  charge  has, 
in  fact,  either  by  way  of  outlay  or  setting  apart,  been  made  on  the 
company's  receipts.  If  the  depreciation  be,  as  probably  it  is,  both 
certain  and  capable  of  an  annual  average,  though  not  proper  to  be 
in  fact  repaired  annually,  we  think  it  should  be  met  by  laying  by 
a  certain  sum  annually;  and  that,  if  the  company,  in  order  to 
swell  their  dividend  or  for  any  other  motive,  neglect  to  do  so,  they 
act  unlawfully  in  one  of  two  ways :  either  they  make  a  dividend 
which  in  substance  impairs  their  capital,  because  they  throw  a 
burden  on  the  latter  which  ought  to  be  deducted  from  the  former 
(and  this  is  in  violation  of  the  193rd  section  of  their  Act)  (7  Will. 
IV.  &  1  Vict  c.  cxix.),  or  they  cast  the  whole  burden  of  a  heavy 
restoration  of  the  permanent  way  on  the  dividend  of  some  future 
year,  to  the  manifest  injury  of  the  then  proprietors,  and  for  the 
unfair  benefit  of  the  present  body.  In  such  case,  too,  there  may 
possibly  arise  some  diflBculty  in  resisting  the  claim  to  be  allowed 
the  whole  deduction  from  the  rate  of  the  year  in  which  the  expense 
shall  be  actually  incurred,  although  it  would  be  manifestly  unjust 

to  allow  it  twice  over,  first  in  detail  annually,  and  then 
[*  366]   in  *  the  lump.     This  difficulty  was  met  in  the  argument 

by  instancing  the  ordinary  case  of  house  property,  as  to 
which  a  larger  difference  is  made  between  "  gross  estimated  rental " 
and  "  rateable  value  "  than  in  the  case  of  land,  on  account  of  this 
very  annual  depreciation  of  the  thing  itself,  and  the  necessary 
prospective  restoration ;  and  yet,  it  was  said,  you  never  inquired 
whether  the  owner  did  in  fact  lay  by  a  portion  of  his  annual  rent 
to  meet  that  distant  expense. 

We  have  considered  this  question  with  much  attention.  And, 
upon  the  whole,  we  think  that  the  company  are  entitled  to  a 
deduction  on  this  head.  We  cannot  make  a  substantial  distinc- 
tion between  this  and  house  property,  or  any  other  of  a  perishable 
nature,  which  must  require  renewal ;  and,  although  we  think  that 
the   company  ought  to  set  apart  the  sum  which  they  claim  to 
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deduct,  we  cannot  compel  them  to  do  so  in  this  indirect  way. 
And  we  think  that,  wlienever  the  time  shall  come  for  actually 
making  the  restoration,  they  will  be  estopped  from  claiming  more 
than  that  annual  deduction  which  they  now  insist  on,  exactly  as  a 
landlord  could  not  claim  to  deduct  the  expense  of  restoration  made 
by  him  of  a  house.  The  rate,  therefore,  will  be  amended  by 
reduction  according  to  the  calculation  made  by  the  Sessions  in 
this  respect. 

The  third  question  arises  on  what  is  called  the  exchange  toll. 
The  substance  of  the  transaction  between  the  appellants  and  The 
South  Eastern  Eailway  Company,  out  of  which  this  arises,  appears 
to  be  this :  that  the  trafiBc  of  the  latter  is  to  pass  free  over  a  cer- 
tain portion  of  the  line  of  the  former,  in  consideration  of  the 
trafiBc  of  the  former  passing  free  over  a  certain  portion  of  the  line 
of  the  latter.  A  certain  distance,  between  two  and  three 
miles,  of  the  appellants'  line,  *  within  the  parish  of  Croy-  [•  367] 
don,  is  afifected  by  this  arrangement.  We  think  that  the 
Sessions  rightly  decided  this  to  be  rent  in  kind,  earned  by  this 
land.  It  seems  to  us  exactly  the  same  in  substance  as  if  so  many 
tickets  were  daily  issued  without  money  paid  for  them  to  The 
South  Eastern  Eailway  Company,  in  return  for  so  many  received 
from  them  The  tickets  mutually  transferred  would,  on  either  side, 
represent  so  much  money  earned.  But  then  we  think  these  earn- 
ings must  be  subject  to  exactly  the  same  deductions  as  if  they 
were  received  in  money.  The  rate,  therefore,  will,  in  this  re- 
spect, be  amended  according  to  the  principle  now  laid  down. 

The  only  remaining  point  in  this  case  turns  upon  the  narrow 
question,  from  what  date  the  overseers  ought  to  make  their  calcu- 
lations as  to  the  assessment  on  the  company.  The  date  of  the 
rate  is  the  20th  November,  1847;  and,  as  regards  the  company,  it 
is  based  on  a  half-yearly  statement  published  by  them  on  the  10th 
August,  but  made  up  only  to  the  30th  June  preceding.  In  the 
interval  between  the  30th  June  and  20th  November,  the  value  of 
the  working  plant  of  the  company  had  been,  as  the  Sessions  have 
found,  not  improperly,  increased  from  £260,000  to  £350,000. 
The  deduction  on  this  outgoing  the  company  claim  to  be  entitled 
to :  and  we  think  they  are  entitled  to  it  If  this  allowance  had 
been  attended  with  the  consequence  of  quashing  the  rate,  we 
should  have  been  of  a  dififerent  opinion ;  but,  as  the  rate  may  be 
amended,  the  Sessions  ought  to  avail  themselves  of  every  light 
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that  can  be  afforded  them  down  to  the  latest  period  antecedent  to 
the  actual  making  of  the  rate,  in  order  to  bring  it  to  the  greatest 
possible  accuracy.  The  overseers,  in  making  a  prospec- 
[*  368]  tive  rate,  are  to  make  it  on  *  the  supposed  prospective 
value  ascertained  by  them,  as  well  as  they  can,  from  the 
latest  evidence  in  their  power  as  to  antecedent  valua  It  cannot 
be  required  of  them  that  the  assumed  value  and  the  actual  value 
should  correspond  with  perfectly  minute  accuracy ;  and  they  were 
quite  justified  in  making  their  rate  on  the  latest  published  account, 
if  that  was  the  latest  information  they  had  or  could  be  reasonably 
expected  to  procure :  and  we  should  not  think  a  rate  ought  to  be 
quashed  where  this  had  been  done.  But  if  the  company  had  com- 
municated to  them  this  new  fact  before  the  rate  made,  no  doubt 
they  ought  to  have  taken  it  into  account,  if  they  believed  it ;  and, 
if  they  did  not,  and  on  appeal  the  company  had  satisfied  the  Ses- 
sions of  the  fact,  the  appeal  ought  to  have  succeeded.  So,  now 
and  equally,  we  think,  if  the  Sessions  are  put  in  possession  of  a 
fact  which  existed  before  the  rate  made,  as  it  is  not  the  absolute 
duty  of  the  company  to  volunteer  information,  if  the  fact  will  have 
the  effect  of  reducing  the  assessment  and  approximating  it  more 
nearly  to  actual  accuracy,  they  should  amend  the  rate  accordingly. 

We  have  now  disposed  of  all  the  questions  of  principle  raised  in 
this  case.  The  sums  and  quantities  the  parties  will  have  no  diffi- 
culty in  settling  according  to  the  statements  in  the  case. 

In  Beg.  v.  The  London^  Brighton,  and  SotUh  Coast  Bailway  Com^ 
panyy  the  rate  was  amended. 

In  Beg.  v.  The  South  Eastern  Bailway  Company,  and  in  Beg,  v. 
The  Midland  Bailway  Company,  the  order  of  Sessions  and  rate 
were  quashed. 

Beg.  V.  Eastern  Counties  Bailway  Company. 

32  L.  J.  M.  C.  174-177 ;  (s.  c.  4  Best  &  Smith  58). 

[174]  Poor  Rate.  —  Railway,  —  Terminals, 

The  E.  C.  Railway  Company  were  rated  to  the  poor  rates  of  the  parish  of 
A.  in  respect  of  their  line  of  railway  running  through  the  parish.  The  com- 
pany made  a  gross  charge  to  their  castomers  for  goods  carried  over  their  line, 
such  charge  including  not  only  the  carriage  along  the  line,  but  also  the  vari- 
ous services  rendered  at  the  stations  in  loading,  unloading,  &c.  No  appropri- 
ation was  made  in  the  books  or  accounts  of  the  company  of  such  last  portion 
of  the  amount  charged  for  the  carriage  of  goods ;  but  according  to  the  clearing 
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system  mentioned  in  the  Railway  Clearing  Act,  1848, 13  &  14  Viot.c.  xxviii., 
the  appellants  calculated  the  terminal  charges  upon  £6036,  the  gross  parochial 
earnings  in  A.  to  be  £2829,  and  they  contended  that  the  gross  amount 
of  parochial  earnings  was  the  difference  between  those  two  sums.  Heldy 
that  the  stations  were  to  bo  treated  as  only  indirectly  contributing  to  the 
profits  of  the  line  ;  that  the  amount  of  the  terminals,  and  the  amount  of  the 
expenses  incurred  in  earning  them,  were  parts  of  the  general  earnings  and  ex- 
penses of  the  line,  and  were  to  be  treated  as  any  other  part  of  the  gross  re- 
ceipts and  outgoings,  and  therefore  that  the  appellants  were  wrong. 

Upon  appeal  to  the  General  Quarter  Sessions  of  the  Peace  for 
the  county  of  Hertford,  against  a  rate  for  the  relief  of  the  poor 
of  the  parish  of  Gream  Amwell,  the  rate  was  confirmed,  subject  to 
the  opinion  of  this  Court  upon  the  following 

CASE. 

The  appellants  are  the  owners  of  a  railway  from  London  to 
Hertford,  made  under  provisions  of  the  4  &  5  Vict  c.  42,  and  the 
common  carriers  of  passengers  and  goods  upon  the  said  railway. 
The  portion  of  the  appellants*  railway  which  runs  through  the 
respondents*  parish  is  about  three  miles  in  length,  extending  from 
the  boundjiry  of  St.  John  Hertford,  to  St  Margaret's,  and  the 
Ware  Station  upon  the  said  railway  is  also  within  the  respondent's 
parish.  The  appellants  maintain,  as  well  at  the  said  station  as  at 
each  of  the  other  stations  and  at  each  of  the  termini  on  the  said 
railway,  a  large  stafif  and  appliances,  consisting  of  servants, 
horses,  buildings,  warehouses,  granaries,  wharves,  sidings,  turn- 
tables, and  loading-cranes,  the  whole  being  employed  chiefly  for 
the  purposes  of  the  goods  traflBc ;  but  some  of  the  servants,  and 
portions  of  some  of  the  buildings,  are  also  used  for  accommodating 
passengers.  The  appellants  make  a  gross  charge  of  so  much  per 
ton  to  their  customers  for  goods  carried  on  their  railway,  which 
charge  includes  not  only  the  carriage  along  the  line  of  railway, 
but  also  the  various  services  rendered  by  the  said  stafif  and  appli- 
ances  at  each  station  or  terminus  in  loading,  unloading,  weighing, 
and  otherwise  handling  such  goods  upon  the  premises  of  the  com- 
pany. The  company  alone  are  carriers  upon  the  said  line.  No 
special  contract  or  charge  is  made  in  respect  of  the  before- 
mentioned  services,  expressly  and  exclusively  as  distinguished 
from  carriage,  and  no  allusion  to  them  appears  on  the  printed  list 
of  rates  kept  by  the  company.     There  is  no  appropriation  to  be 
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found  in  the  books  or  accounts  of  the  company  of  any  portion  of 
such  gross  charge  to  the  services  in  question,  nor  is  any  separate 
account  kept  of  sums  received  in  respect  of  them.  The  company 
make  a  separate  charge,  and  in  addition  to  the  one  already  men- 
tioned, if  goods  are  collected  or  delivered  by  them  at  their  cus- 
tomers' places  of  business  beyond  the  limits  of  their  station,  or  if 
they  are  warehoused,  beyond  a  specified  time  by  the  company,  or 
left  beyond  a  specified  time  upon  their  premises.  The  company 
give  the  name  of  terminals  to  all  sums  received  in  respect  of  the 
services  of  the  staff  and  appliances  hereinbefore  mentioned,  in 
respect  of  goods,  other  than  the  services  for  which  a  separate  and 
additional  charge  is  admitted  to  be  made  as  aforesaid.  The 
appellants  adopted  the  following  method  of  ascertaining  the  gross 
earnings  of  the  said  staff  and  appliances  in  respect  of  the  services 
so  rendered  by  them  in  loading  and  unloading  as  aforesaid,  and  not 
covered  by  the  said  separate  charges.  The  various  railway  com- 
panies who,  in  common  with  the  appellants,  are  parties  to 
[*  175]  the  clearing  *  system  mentioned  in  the  "  Eailway  Clearing 
Act,  1850,"  13  &  14  Vict  c.  xxviii.  (local),  have  estab- 
lished what  is  called  a  clearing-house,  for  the  purpose  of  apportion- 
ing as  between  the  said  companies,  according  to  certain  established 
rates,  the  earnings  in  respect  of  goods  .carried  in  a  single  journey 
over  the  lines  of  more  than  one  of  the  said  companies.  Under 
this  arrangement,  if  goods  are  despatched  at  station  A.  on  the  line 
of  one  company,  and  pass  tlirough  station  B.  on  the  line  of  a 
second  company,  and  are  delivered  at  stktion  C.  on  the  line  of  a 
third  company,  the  clearing-house  deducts  according  to  the  said 
rates  from  the  gross  charge  for  the  conveyance  of  the  goods,  two 
sums  called  "  Terminal  Charges ;  '  the  one  for  the  accommodation 
afforded  in  receiving,  unloading,  and  despatching  the  goods  at 
station  A. ,  the  other  for  the  accommodation  afforded  in  receiving, 
unloading,  and  warehousing  within  the  said  limited  period  (if  re- 
quired), and  either  delivering  them  to,  or  loading  them  into  the 
vehicles  of  the  consignee  at  station  C.  After  deducting  the  said 
terminal  charges  the  residue  is  apportioned,  according  to  the  dis- 
tance traversed,  between  the  three  companies ;  but  the  terminals 
themselves  are  divided  between  the  first  and  third  companies  only, 
on  the  ground  that  station  R  has  not  afforded  any  of  the  accom- 
modntion  to  which  terminals  apply.  The  gross  parochial  earnings 
of  the  appellants  in  the  said  parish,  during  the  year  1859,  in  re- 
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spect  of  passengers  and  goods  traffic,  were  £6036 ;  and  the  amount 
of  the  terminal  charjges,  calculated  upon  the  last-mentioned 
system,  would  be  £2829.  In  calculating  the  rateable  value  of 
their  line  in  the  said  parish,  the  appellants  claim  to  deduct  the 
said  sum  of  £2829  for  terminal  charges,  according  to  the  estab- 
lished rates,  from  the  said  sum  of  £6036,  and  contend  that  the 
difference  between  those  two  sums  will  be  the  true  grdSs  amount 
of  the  parochial  earnings  of  the  line  of  the  said  railway  within 
the  respondents*  parish,  and  they  are  willing  that  there  should  be 
deducted  from  the  gross  expenses  of  the  said  line  the  full  cost  of 
earning  such  terminals.  The  respondents,  on  the  other  hand, 
contend  that  the  said  sum  of  £2829  forms  part  of  the  general 
earnings  of  the  line  of  railway,  and  that  the  said  sum  of  £6036 
must  therefore,  for  the  purpose  of  this  rate,  be  considered  the 
gross  amount  of  the  parochial  earnings  of  the  line  in  the  said 
parish.  The  assessment  under  which  the  appellants  are  rated  for 
the  said  Ware  Station  is  separate  and  distinct  from  the  assessment 
under  which  they  are  rated  for  the  said  line  of  railway. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether, 
in  ascertaining  the  general  earnings  of  the  said  portion  of  the  line, 
the  appellants  were  entitled  to  deduct  the  said  sum  of  £2829  as 
hereinbefore  mentioned ;  secondly,  whether  the  capacity  to  earn 
the  said  sum  is  to  be  considered  in  determining  the  rateable  value 
of  the  station. 

If  the  opinion  of  the  Court  upon  either  of  these  questions  should 
be  in  the  affirmative,  then  judgment  was  to  be  entered  for  the 
appellants;  if  in  the  negative,  for  the  respondents. 

After  argument,  the  Court  took  time  for  consideration. 

The  judgment  of  the  Court  (Cockburn,  Ch.  J.,  Crompton,  J., 
and  Blackburn,  J. ),  was  delivered  by 

Blackburn,  J.  —  In  this  case  it  appears  that  if  the  sta-  [177] 
tions  and  line  in  Amwell  belonged  to  different  companies, 
and  if  the  clearing-house  system  were  in  force,  certain  allowances 
would  be  made  to  the  companies  owning  the  station,  by  way  of 
remuneration  for  the  accommodation  afforded  in  receiving,  load- 
ing, and  unloading,  despatching  and  delivering  the  goods  either 
taken  in  or  given  out  at  the  stations.  The  appellants  contend 
that  these  allowances,  which  are  called  "  terminals,"  are  not  part 
of  the  earnings  of  the  line,  but  are  to  be  considered  as  earnings 
VOL.  XXII.  — 45 
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of  the  station.  We,  however,  are  of  opinion  that  we  must,  in 
conformity  with  the  established  practice,  treat  the  station  as  only 
indirectly  contributing  to  the  profits  of  the  line,  and  consequently 
as  being  to  be  rated  as  land  and  buildings,  whose  value  is  to  some 
extent  enhanced  by  their  capacity  of  being  employed  in  connection 
with  the  line.  We  think  the  amount  of  these  terminals,  and  the 
amount  of  the  expenses  incurred  in  earning  them,  are  parts  of  the 
general  earnings  and  general  expenses  of  the  line,  and  are  to  be 
treated  in  the  same  way  as  any  other  part  of  the  gross  receipts 
and  outgoings.  We  therefore  give  judgment  for  the  respondents. 
Judgment  for  the  respondents,  —  Bate  confirmed. 

ENGLISH  NOTES. 

The  method  of  valuation  illustrated  in  the  principal  cases,  consisting 
essentially  in  ther  calculation  of  the  rateable  value  of  the  hereditament 
from  the  profits  made  by  means  of  it,  has  been  applied  with  approval 
to  the  valuation  not  only  of  railways,  but  also  of  other  forms  of  property 
held  and  used  for  the  purposes  of  great  commercial  undertakings,  as, 
for  instance,  docks,  waterworks,  and  gas-works.  There  seems,  how- 
ever, to  be  no  authority  showing  clearly  the  features  which  distin- 
guish coses  in  which  the  method  is  applicable  from  those  in  which  it 
is  not.  On  this  point  see  the  note  to  Cartwright  v.  Sculcoates  Union^ 
No.  7,  p.  539,  ante,  and  see  also  Sheffield  United  Gas  Co.  v.  Sheffield 
Overseers  (1863),  4  B.  &  S.  135,  9  Jur.  (X.  S.)  623,  8  L.  T.  692,  37  J.  P. 
429,  s.  c.  7iom,  Beg.  v.  Sheffield  United  Gas  Co.,  32  L.  J.  M.  C.  169, 
11  W.  R.  1064,  where  it  was  unsuccessfully  contended  that  the  method 
ought  not  to  be  applied  to  the  valuation  of  certain  gas-works. 

The  method  has  been  applied  in  many  cases,  it  may  be  observed,  to 
undertakings  such  as  gas  and  water  works  not  of  a  commercial  char^ 
acter,  but  carried  on  by  local  authorities  or  bodies  of  public  trustees  for 
the  benefit  of  the  public  or  of  the  inhabitants  of  a  particular  area.  It 
seems,  however,  to  be  now  established^  that  the  method  is  in  general 
inapplicable  to  property  of  this  class  the  value  of  which  depends  upon 
considerations  other  than  those  of  its  profit-earning  capacity.  On  this 
subject,  see  London  County  Council  v.  Erith  Overseers,  No.  9,  p.  579, 
ante,  and  the  notes  thereto. 

The  respondents'  valuation  in  the  second  of  the  above  principal  cases 
shows  well  the  general  lines  upon  which  the  calculation  proceeds  where 
the  method  in  question  is  applicable,  so  far  as  regards  the  valuation  of 
a  complete  hereditament.  In  practice,  of  course,  the  problem  is  seldom 
simply,  the  valuation  of  a  complete  hereditament ;  it  is  generally  the 
valuation  of  the  part  of  a  hereditament  lying  in  a  particular  parish. 
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For  the  moment,  however,  attention  may  be  confined  to  the  simple 
problem  of  the  valuation  of  a  complete  hereditament ;  and  the  compli- 
cations introduced  by  the  circumstance  that  such  undertakings  as  rail- 
ways are  seldom  confined  within  the  limits  of  a  single  parish  may  be 
discussed  later. 

The  process  of  calculation  adopted  in  the  valuation  of  a  complete 
hereditament  by  the  method  under  discussion  may  be  summarised  thus : 
Ascertain  the  annual  gross  receipts  from  the  hereditament.  Deduct 
from  this  figure. 

1.  Such  of  the  annual  expenses  as  would  be  incurred  by  the 

tenant,  other  than  tenant's  rates  and  taxes. 

2.  The  tenant's  share  of  the  profits  of  the  undertaking.     (The 

figure  now   reached  is  the  gross  estimated  rental  plus 
tenant's  rates  and  taxes.) 

3.  The  average  annual  cost  of  the  repairs,  insurance,  and  other 

expenses,  if  any,  necessary  to  maintain  the  hereditament 
in  a  condition  to  command  the  hypothetical  rent. 

4.  Tenant's  rates  and  taxes. 

The  order  in  which  the  deductions  are  made  is,  of  course,  immaterial, 
and  it  is  very  often  convenient  to  depart  more  or  less  from  the  order 
above  suggested;  to  divide  the  above-mentioned  heads  of  deduction  into 
more  or  fewer  items;  or  to  lump  together  deductions  placed  above  under 
different  heads.  For  example,  in  the  respondents'  valuation  in  the 
second  of  the  principal  cases,  certain  of  the  expenses  included  in  head 
(1),  and  certain  of  those  included  in  head  (3),  were  lumped  together  as. 
the  4th  item  of  deduction.  It  will,  however,  be  convenient  in  dis- 
cussing the  matter  to  follow  the  order  above  suggested. 

It  will  be  convenient  also  to  assume,  for  the  purposes  of  discussion, 
that,  as  is  usually  the  case,  the  property  to  be  valued  is  owned  and  oc- 
cupied by  a  company  who  themselves  carry  on  the  undertaking,  so  that 
the  expression  "the  company"  can  be  used  as  importing  owners  and 
occupiers  of  the  property  though  carrying  on  business  on  the  property. 

The  first  figure  to  be  ascertained  is  that  of  the  annual  gross  receipts. 
In  theory  the  annual  gross  receipts  to  be  ascertained  are  those  of  the 
hypothetical  tenant.  There  may,  accordingly,  be  items  in  the  actual 
gross  receipts  of  the  company  which  ought  to  be  excluded  from  the 
gross  receipts  from  which  the  valuation  of  the  property  starts,  and 
there  may  be  items  which  should  be  included,  though  they  do  not  appear 
as  receipts  in  the  company's  accounts. 

The  following  cases  illustrate  these  observations,  though  the  ques- 
tion as  to  what  should  be  included  in  the  gross  receipts  was  not  in  all 
of  these  cases  posed  exactly  in  that  form. 

In  Eex  V.  Bridgewater  Trustees  (1829),  9  B.  &  C.  68,  32  R.  R.  574, 
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referred  to  iu  the  principal  cases,  it  was  held  that  in  rating  a  canal, 
Avhere,  as  usual  in  the  case  of  canals,  the  canal  company  had  in  no 
sense  a  monopoly  of  the  carrying  trade  on  the  canal,  the  receipts  from 
the  carrying  trade  were  to  be  excluded,  but  that  the  tolls  that  would 
have  been  payable  in  respect  of  the  canal  company's  traffic,  had  it  been 
conducted  by  others,  were  to  be  included.  This  decision  was  based  on 
the  ground  that  the  carrying  trade  of  the  company  was  not  incident  to 
the  occupation  of  the  canal ;  so  that,  as  it  would  now  be  put,  the  hj-po- 
thetical  tenant  would  not  Jook  to  the  profits  from  that  trade  in  esti- 
mating the  rent  he  could  offer. 

In  the  first  two  of  the  principal  cases,  it  was  argued  that  the  profits 
of  the  railway  company  as  carriers  stood  on  the  same  footing;  but  it 
was  held,  for  the  reasons  so  well  put  in  the  judgments,  that  the  com- 
pany's carrying  trade  was  referable  to  the  occupation  of  the  railway; 
and  no  doubt  as  to  this  has  since  been  raised. 

In  the  last  of  the  principal  cases,  the  question  arose  as  to  whether 
the  receipts  of  a  railway  company  from  certain  **  terminal  "  charges 
were  to  be  included  in  the  gross  receipts.  And  it  was  held  that  they 
were,  —  a  decision  which  involved  the  proposition  that  the  receipts 
from  the  terminal  charges  there  in  question  weire  referable  to  the  occupa- 
tion of  the  line.  It  does  not,  however,  follow  that  the  receipts  from  all 
terminal  charges,  in  the  broadest  sense,  made  by  a  railway  company 
should  be  included  in  the  gross  receipts;  for  such  charges  may  be  in 
respect  of  business  carried  on  by  the  railway  company  independently 
of  the  occupation  of  the  line.  See  Manchestej*,  Sheffi^ldy  &  Lincoln' 
shire  Railway  Co,  v.  Caistor  Union  (1874),  2  Nev.  &  Mac.  53. 

Curious  questions  as  to  the  figure  that  should  be  taken  to  represent 
the  annual  gross  receipts  arise  where  railway  companies  have  running 
powers  over  each  other's  lines. 

A  question  of  this  kind  arose  in  the  third  of  the  principal  cases, 
though  it  there  formed  only  a  minor  point. 

In  Ee(jf.  V.  St.Fancras  Vestry  (1863),  3B.  &  S.  810,  32  L,  J.  M.  C 
146,  9  Jur.  (N.  S.)  1102,  8  L.  T.  273,  11  W.  K  616,  the  assessment  of 
a  portion  of  the  N.  L.  line  came  in  question.  Under  an  agreement  be- 
tween the  X.  L.  company  and  the  B.  company,  passengers  were  booked 
through  and  carried  from  stations  on  the  N.  L.  line  to  stations  on  the 
B.  line,  the  N.  L.  company  paying  over,  out  of  the  whole  fare  charged, 
a  fixed  sum,  which  was  found  in  the  case  as  a  fact  to  have  been  a 
reasonable  sum  under  the  existing  circumstances,  to  the  B.  company. 
It  was  held  that  the  sum  so  paid  ought  not  to  be  included  in  the  gross 
receipts  of  the  N.  L.  line. 

In  Midland  Hailway  Co.  v.  B ad g worth  Overseers  (1864),  34  L.  J. 
M.  C.  25,  11  Jur.  (N.  S.)  14, 13  W.  R.  202;  s.  c.  nonu  Reg.  v.  Midland 


R.  C.  VOL.  XXII.]         SECT.  II.  —  RATEABLE  VALUE.  709 

Hof.  11-14.  —  Beg.  Y.  L.  &  S.  W.  By.  Co. ;  Beg.  y.  Grand  June.  By.  Co.,  &o.  — Notes. 

Railway  Co,,  11  L.  T.  303,  two  companies  had,  under  statutory  pro- 
visions, mutual  running  powers  over  each  other's  lines,  and  it  seems  to 
have  been  thought  that  each  company  were  rateable  in  respect  of  their 
own  line  at  a  value  deduced  from  the  total  profit  made  by  both  companies 
on  that  line.  In  the  subsequent  case  of  Great  Western  Railway  Co, 
V.  BadgwoHh  Overseas  (1867),  L.  K.  2  Q.  B.  251,  36  L.  J.  M.  C.  33, 
15  W.  R.  579,  where  the  rating  of  the  same  lines  was  again  considered, 
it  was  held  that  the  view  previously  taken  was  wrong,  unless  the  as- 
sumption was  made  that  the  running  powers  of  the  two  companies  were 
of  equal  value ;  and  that  the  true  basis  of  assessment  was  the  value  to 
each  company  of  their  occupation  of  their  own  line,  plus  the  value  bf 
their  running  powers  over  the  other  line,  that  being,  in  effect,  the  value 
of  the  line  to  the  hypothetical  tenant. 

In  Altrincham  Union  v.  Cheshire  Lines  Committee  (C.  A.  1885),  15 
Q.  B.  D.  597,  one  company  had  statutory  running  powers  over  the  line 
of  another  on  payment  of  a  fixed  rent  which  was  less  than  the  value  of 
the  running  powers  for  the  time  being.  It  was  held  that  in  assessing 
the  railway  of  the  latter  company,  the  statutory  rent,  and  not  the  actual 
value  of  the  running  powers,  was  the  measure  of  the  element  of  value 
of  the  line  derived  from  the  traffic  in  question. 

It  may  be  observed  here  that  it  is  now  settled  law  that  statutory  pro- 
visions affecting  the  profits  that  can  be  made  out  of  particular  property 
are  to  be  taken  into  account  for  rating  purposes.  This  doctrine  is  illus- 
trated by  the  two  last  cited  cases.  See  also  Sculcoates  Union  v.  HtiU 
Docks  Co.,  1895,  A.  C-  136,  64  L.  J.  M.  C.  49,  71  L.  T.  642,  43  W.  R. 
623,  and  see  the  note  to  Burton^upon- Trent  Corporation  v.  Burton- 
upon- Trent  Union^  and  London  County  Council  v.  Erith  Overseers, 
Kos.  8  &  9,  p.  614,  ante. 

On  the  other  hand,  the  cases  on  the  question  as  to  the  circum- 
stances under  which  mere  agreements,  which  for  the  time  being  affect 
the  profits  that  can  be  made  out  of  property,  can  be  regarded  as 
affecting  the  value  of  the  property  for  rating  purposes  are  in  a  very 
unsatisfactory  state.  It  seems  impossible  to  deduce  any  broad  prin- 
ciple from  them ;  and  it  is  even  difficult  to  reconcile  them  without 
drawing  very  fine  distinctions. 

In  Allison  v.  Monkwearmouth  Shore  Overseers  (1854),  4  El.  &  Bl. 
13,  23  L.  J.  M.  C.  177,  18  Jur.  1075,  s.  c.  nom.  Reg,  v.  Allison,  2  C. 
L.  R.  1544,  2  W.  R.  592,  it  was  held  by  the  majority  of  the  Court, 
Lord  Campbell,  Ch.  J.  and  Crompton,  J.,Erle,  J.,  dissenting,  that 
a  brewery  to  which  certain  public  houses  were  **  tied,"  was  a^essable 
at  its  value  as  enhanced  by  this  circumstance.  But  in  Sunderland 
Overseers  v.  Sunderland  Union  (1865),  18  C.  B.  (N.  S.)  531,  34  L.  J.  M. 
C.  121,  11  Jur.  (N.  S.)  688,  13  L.  T.  239,  13  W.  R.  943,  it  was  held 
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bj  the  majority  of  the  Court,  Eblb,  Ch.  J.  and  Smith,  J.,  Btles,  J., 
dissenting,  that  a  ^  tied  "  public  house  was  rateable  on  the  basis  of  the 
rent  it  would  have  commanded  as  a  free  house,  and  not  at  the  reduced 
rent  it  commanded  subject  to  the  tie,  and  this  view  has  been  accepted 
without  question  in  the  subsequent  cases  as  to  the  rating  of  public 
houses.  See,  e.  ^.,  Cartwright  v.  SciUcoates  Union,  No.  7,  p.  539,  ante. 
In  the  Sundtriand  Case,  which,  it  will  be  observed,  came  before  a 
court  over  which  Erlk,  Gh.  J.,  who  had  dissented  in  the  Monkwear- 
mtoMth  Shore  Case,  presided,  the  majority  of  the  Court  attempted  to 
distinguish  the  last-mentioned  case;  but  it  is  submitted  that  the  two 
case:>  are  not  really  reconcileable,  and  that  the  former  should  now  be 
regarded  as  no  longer  law. 

in  Beg.  T.  Thurlestone  (1859),  1  El.  &  El.  502,  28  L.  J.  M.  C.  106, 
5  Jar.  (N.  S.)  820,  7  W.  K.  192,  it  was  held  that  the  tenant  of  land 
over  which  the  landlord  reserved  the  sporting  rights,  was  rateable  on  the 
ba:^i<  of  the  rent  obtainable  where  the  sporting  rights  were  so  reserved, 
arid  n*>t  at  the  higher  rent  the  land  would  haye  commanded  if  let  without 
that  reservation.  This  case  was,  however,  adversely  commented  on  in 
Brg,  T.  Battle  Cnion  (1866),  L.  R.  2  Q.  B.  8,  36  L.  J.  M.  C.  1,  15 
L  T.  ISO,  15  W.  R.  57,  and  again  in  Beg.  v.  Bhynmey  Bailuray  Co., 
p*'st^  p.  711,  with  which  indeed  it  seems  clearly  inconsistent.  Now,  it 
nuiv  be  mentioned,  the  rating  of  sporting  rights  when  severed  from  the 
occui>acion  of  the  land  is  regulated  by  provisions  in  the  Rating  Act,  1874 
\^o7  &  3S  Vict  c.  54),  as  to  which  see  Kenrick  v.  Ouilsfield  Overseers 
(ISTIV.,  5  C.  P.  D.  41,  49  L.  J.  M.  C.  27,  41 L.  T.  624,  28  W.  R.  372. 
As  to  the  rating  of  sporting  rights  not  severed  from  the  occupation  of 
the  Luid,  see  Beg.  v.  Williams  (1854),  23  L.  T.  (O.  S.)  76  ;  Et/ton  v. 
Mod  Overseers  (1880),  6  Q.  B.  D.  13,  50  L.  J.  M.  C.  39,  43  L.  T. 
472.  29  W.  R.  122. 

In  Beg.  t.  Fletton  Overseers  (1861),  3  EL  &  El.  450,  30  L.  J.  M.  C. 
89.  7  Jur.  (N.  S.)  518,  3  L.  T.  689,  9  W.  R  309,  a  railway  station  was 
held  to  be  rateable  at  its  ralue  as  enhanced  by  an  agreement  between 
the  railway  comj^any  owning  and  occupying  the  station,  and  another 
ivuu>any,  whereby  the  latter  had  undertaken  to  pay  for  a  period  of  999 
vear$  an  annual  sum  for  rights  to  use  the  station,  far  in  excess  of  the 
actuiil  value  of  these  riijhts  of  user  for  the  time  being.  Subsequently, 
in  AV;;.  v.  Sherard  (^1863),  33  L.  J.  M.  C.  5,  it  may  be  mentioned,  it 
ap{H\^rvil  that  the  Court  had  in  the  Fletton  Case,  proceeded  to  some  ex- 
tent vM\  an  errv^nei^us  statement  of  the  facts ;  but  the  later  ease  does  not 
atWvt  xh^  authority  of  the  earlier  as  a  decision  on  the  legal  question 
tht^w  involved. 

In  Bejs  y.  St.  Paneras  Vestry,  ante,  p.  708,  the  effect  of  the  agree- 
ment between  the  two  railway  companies  was  much  discussed;  but  as  it 
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appeared  that  the  agreement  was  reasonable,  with  reference  to  existing 
circumstances,  no  opinion  was  expressed  as  to  whether  the  agreement, 
as  such,  affected  the  value  of  the  N.  L.  railway. 

In  Reg.  v.  Rhyntney  Railway  Co.  (1869),  L.  R.  4  Q.  B.  276,  38  L. 
J.  M.  C.  76,  17  W.  R.  630,  10  B.  &  S.  198,  a  railway  company  were 
held  to  be  rateable  in  respect  of  a  wharf,  which  they  held  on  lease  from 
the  trustees  of  a  neighbouring  dock,  at  a  value  including  as  an  element 
certain  wharfage  dues  which  were  payable  in  respect  of  the  accommo- 
dation afiEorded  at  the  wharf,  but  which,  under  the  agreement  between 
the  company  and  the  trustees,  were  in  fact  received  by  the  latter. 

The  first  deduction  from  the  annual  gross  receipts,  according  to  the 
order  above  suggested,  is  that  for  tenant's  expenses. 

In  ascertaining  the  amount  of  this  deduction,  considerations  of  the 
same  character  as  those  affecting  the  ascertainment  of  the  annual  gross 
receipts  may  be  involved,  but  these  need  not  be  again  discussed. 

An  item  of  tenant's  expenses  is  that  for  the  maintenance  of  the 
tenant's  stock.  This  item  may  be  directly  ascertainable  from  the 
company's  accounts;  but  the  actual  expenditure  of  the  company  on 
the  maintenance  of  stock  may  require  correction  in  the  shape  of  an 
a  Idition  for  depreciation,  or  in  the  shape  of  a  deduction  representing 
sums  spent  not  really  on  the  maintenance  of  stock,  but  on  the  acquisi- 
tion of  additional  stock.  In  Great  Eastern  Railway  Co.  v.  Haughley 
Overseers  (1866),  L.  R.  1  Q.  B.  666,  36  L.  J.  M.  C.  229,  12  Jur. 
(X.  S.)  696,  14  L.  T.  648,  14  W.  R.  779,  an  attempt  was  made  to  take 
the  opinion  of  the  Court  upon  the  proper  mode  of  estimating  an  allow- 
ance for  depreciation.  The  railway  company  had  contended  before  the 
arbitrator,  to  whom  an  appeal  as  to  the  assessment  of  the  line  had  been 
referred,  that  the  allowance  ought  to  have  been  arrived  at  by  taking  the 
value  of  the  stock  at  the  beginning  of  the  year,  and  then  ascertaining 
what  a  new  tenant  would  give  for  it  at  the  end  of  the  year;  but  the 
arbitrator  had  calculated  the  depreciation  in  another  way,  though  ex- 
actly how  is  not  very  clear.  The  Court,  however,  held  that  the  ques- 
tion whether  the  company's  method  of  calculating  the  allowance,  or  that 
of  the  arbitrator,  was  right,  was  a  question  of  fact  and  not  of  law,  and» 
that  the  arbitrator's  decision  on  the  point  could  therefore  not  be 
reviewed. 

In  Reg.  v.  Southampton  Docks  Co.  (1861),  14  Q.  B.  687,  20  L.  J. 
M.  C.  155, 16  Jur.  268,  a  deduction  was  allowed  in  valuing  docks,  for 
the  expense  of  a  steam  tug  used  for  the  purposes  of  the  docks. 

The  second  head  of  deduction  is  that  for  the  tenant's  share  of  the 
profits. 

Generally,  as  in  the  respondents'  valuation  in  the  second  of  the  prin- 
cipal cases,  this  deduction  is  calculated  at  a  certain  percentage  on  the 
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tenant's  capital  invested  in  the  undertaking,  to  which  is  sonaetimes 
added  a  sum  representing  personal  remuneration  to  the  tenant  for  his 
work  in  carrying  on  the  undertaking. 

This  method,  of  course,  involves,  first,  the  determination  of  what 
parts  of  the  company's  property  are  to  he  regarded  as  tenant's  stock, 
and  what  as  heing  part  of  what  the  hypothetical  tenant  would  rent 
from  the  landlord.  The  criteria  for  the  determination  of  this  question 
are  discussed  in  the  note  to  Tipve  Boiler  Works  v.  Longbenton  Overseers j 
No.  15,  p.  732,  post.  In  the  meantime  it  will  suffice  to  refer  to  Reg,  v. 
North  Staffordshire  Railway  Co,  (1860),  3  El.  &  El.  392,  30 L.  J.  M. 
C.  OS,  7  Jur.  (N.  S.)  363,  3  L.  T.  554,  9  W.  R.  235,  as  affording  an  in- 
stance of  a  case  where  the  question  arose.  It  was  there  held  that  the 
turntables,  cranes,  weighing  machines,  stationary  steam-engines,  lathes, 
telegraph  apparatus,  office  and  station  furniture,  and  gas-works  of  a 
railway  company  were  divisible  into  three  classes:  1st,  things  move- 
able, such  as  office  and  station  furniture,  which  formed  part  of  the 
tenant's  stock ;  2ndly,  things  so  attached  to  the  freehold  as  to  have  be- 
come part  of  it;  and  3rdly,  things  which,  though  capable  of  being 
removed,  were  yet  so  far  attached  that  it  was  intended  that  they  should 
remain  permanently  connected  with  the  railway  and  remain  permanent 
appendages  to  it;  and  that  neither  of  the  latter  two  classes  of  things 
were  to  be  regarded  as  tenant's  stock. 

The  percentage  to  be  allowed  on  the  tenant's  capital  must  be  calcu- 
lated on  the  existing  value  of  the  property  in  which  the  capital  is  in- 
vested, and  not  on  the  prime  cost  of  that  property.  See  Reg.  v.  Great 
Western  Railway  Co.  (1846),  6  Q.  B.  179,  15  L.  J.  M.  C.  80,  10  Jur. 
134;  Reg.  v.  North  Staffordshire  Railway  Co.,  supra. 

It  is  a  pure  question  of  fact  at  what  rate  tlie  percentage  ought  to  be 
taken,  depending  theoretically  upon  what  return  on  capital  would  be  re- 
quired, having  regard  to  the  current  rate  of  intextest,  the  ordinary  rate 
of  trade  profits,  and  the  risk  incident  to  the  particular  undertaking,  to 
induce  a  responsible  person  to  become  tenant  of  the  undertaking.  See 
Sheffield  United  Gas  Go.  v,  Slieffield  Overseers  (1863),  4  B.  &  S.  135, 
•9  Jur.  (N.  S.)  623,  8  L.  T.  692 ;  s,  c.  worn.  Reg.  v.  Sheffield  United 
Gas  Co.,  32  L.  J.  M.  C.  169,  11  W.  R.  1064.  In  practice,  by  a  sort  of 
tacit  consent  among  expert  valuers,  17J  per  cent  has  come  to  be  regarded 
as  the  normal  figure.  The  11  \  per  cent  is  generally  described  as 
composed  of  5  per  cent  interest,  10  per  cent  trade  profits,  and  2\  per 
cent  for  risks  and  casualties. 

Whether  in  addition  to  a  percentage  on  the  tenant's  capital,  a  de- 
duction should  be  made  for  personal  remuneration  to  the  tenant  would 
seem  in  theory  to  depend  simply  upon  whether  or  not  the  percentage  on 
the  tenant's  capital  has  been  calculated  on  the  assumption  that  he  would 
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receive  personal  remuneration  in  addition.  The  claim  to  a  deduction 
of  this  character  often  takes  the  form  of  a  claim  to  deduct  the  remu- 
neration actually  paid  to  the  directors  of  the  company.  In  Reg,  v. 
St.  Giles,  Camberwell,  Inhabitants  (1850),  14  Q.  B.  671,  19  L.  J.  M. 
C.  122,  14  Jur.  619,  a  claim  of  this  kind  was  disallowed  in  the  case  of 
the  directors  of  a  cemetery  company.  On  the  other  hand  a  similar 
claim  was  allowed  in  Reg.  v.  Southampton  Docks  Co.  (1851),  14  Q.  B. 
587,  20  L.  J.  M.  C.  155,  in  the  case  of  the  directors  of  a  dock  company, 
and  the  previous  case  was  distinguished  on  the  ground  that  there  the 
directors  were  carrying  on  two  separate  undertakings  conjointly.  The 
distinction,  however,  seems  very  unsatisfactory,  as  that  fact  would 
apparently  only  gj  to  the  quantum  of  the  deduction. 

Though  the  usual  way  of  arriving  at  the  tenant's  share  of  the  profits 
is  to  take  a  percentage  on  the  tenant's  capital,  the  Court,  in  Reg.  v. 
Great  Western  Railway  Co.  (1846),  6  Q.  B,  179,  15  L.  J.  M.  C.  80,  10 
Jur.  134,  expressed  the  opinion  that  it  was  a  question  of  fact  whether 
the  tenant's  share  should  he  calculated  in  this  way  or  by  taking  a  per- 
centage on  the  gross  receipts.  And  there  are  cases,  where  the  under- 
taking is  large  and  involves  large  responsibility,  while  the  tenant's 
capital  is  very  small,  in  which  it  seems  clear  that  no  reasonable  per- 
centage on  the  tenant's  capital  could  be  sufficient  to  attract  a  respon- 
sible tenant,  and  in  which,  accordingly,  some  method  of  calculating  the 
tenant's  share  of  the  profits  like  that  of  taking  a  percentage  on  the 
gross  receipts,  arbitrary  as  such  a  method  is,  seems  to  be  unavoidable. 
See  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co.  v.  Caistor 
Union  (1874),  2  Nev.  &  Mac.  53. 

The  next  head  of  deduction  is  that  embracing  the  landlord's  expenses 
in  maintaining  the  hereditament,  or,  in  other  words,  the  expenses  ex- 
pressly directed  by  the  Parochial  Assessments  Act,  1836,  to  be  deducted 
from  the  gross  estimated  rental  in  ascertaining  the  rateable  value. 

It  will  be  observed  that  in  the  third  of  the  principal  cases  a  deduc- 
tion under  this  head  in  respect  of  the  depreciation  of  the  property  was 
allowed,  and  a  previous  decision  against  such  an  allowance  was  over- 
ruled. The  decision  on  this  point  was  affirmed  in  Reg.  v.  Great 
Western  Railway  Co.  (1852),  15  Q.  B.  379, 1085,  21  L.  J.  M.  C.  84,  16 
Jur.  217. 

The  last  head  of  deduction  is  that  for  rates  and  taxes. 

In  Reg  v.  Tyne  Improvement  Commissioners  (1862),  6  L.  T.  489, 
the  somewhat  preposterous  claim  was  put  forward  that  for  the  pur- 
pose of  this  deduction  the  rates  should  be  calculated  on  the  gross 
estimated  rental,  and  not,  as  rates  really  are  calculated,  on  the  rateable 
value ;  but  this  contention  was  naturally  unsuccessful. 

The  rates  must  be  calculated  on  the  true  rateable  value  of  the  prop- 
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«r*:7«  :in«£  ni  t  :a  rbe  T^ae  appeariDg  in  the  valuation  list  for  the  time 
CKrLnLC  in  f-  r:f.  wa«e  that  ralne  is  incorrect.  See  Re(/,  v.  South  Staf- 
j^n-i'^A  n-  ^r--nenrtf  .  C.  A.  1SS5),  16  Q.  B.  D.  359,  55  L.  J.  M.  C. 
'^,  .14  L.  T.  r>2.  ^  wi  R.  242. 

la  2  T,  T.  I^^'^t  l^^l),  L.  R.  1  Q.  B,  16,  6  B.  &  S.  903,  12  Jur. 
y.  >.  13:  *.  :.  *ifl».  i?«fy.  t.  Bilston  Overseers,  35  L.  J.  M.  C.  97, 
r  Tafr  'if -L  :^  laaj  hut  mentioned,  that  in  valuing  cottages  where  the 
\^u'.  r»i  Tu*  rar-«L  aji»i**r  provisions  in  a  local  Act  similar  to  those 
:i  -*-»:•-.  4  -t  ~ue  ?  ♦»c  ELi:e  Assessment  and  Collection  Act,  1869  (32 
^  X      vC.   :.  4l  •  ac  a  rtniaced  amount,  the  full  amount  of  the  rates 

":  ->••:! -:::>  "i-   L^*us»  rlie  valoation  of  a  particular  part  of  such  prop- 

*••    tt-  i  --n.!  V17  I;  --Z  w::b.in  the  confines  of  a  particular  parish. 

""  r   *  :•       Ji  -iv  :n  ^zeril,  essentially  one  of  apportioning  the  value 

:-%...  ^r  p%;r"7  aai'-Zd:  the  parishes  in  which  it  lies.    In  the  first 

^   :  •:   '.-       .mI  -"ti::?*;*  i:  is  fw.nared  out  that  it  would  be  absurd  to  value 

■\*^-'     L  h  -ru   xi'  i!>  -f  -ie  K^t  of  the  railway  did  not  exist.     And  it 

%■  .   1   •*    ♦.  ui*  "  x^-iri  rv>  value  the  portion  of  a  railway  in  a  single 

•%v. -^o  *^    ::<«.  ?sa;c^ras^  r^at  that  could  be  obtained  for  it,  if  it  were 

:  •    -i.' -^    i  i  •?*rrs.*c.  o:b<r  than  the  company  owning  the  rest  of  the 

•  ^  \  :■    *  i>  .->•?  r    ^^A':  any  rent  that  could  be  obtained  from  the 

'   -I.-     .■  r  ui  -ssftia:::^!  link  in  their  system. 

* "  •.  u*  ••  »~^  •  •'  *'*-  --  -i  -^^  value  of  such  property  as  a  railway  between 
: .,  -«..-. -^  «.kr*^:««'  :3  which  it  lies,  seems,  as  has  been  often  pointed 
.^.^  •,  -^  ^'  arr*  r:  Ve  ^r-^ially  incapable  of  a  completely  logical  solu- 
:  J.  V  .••»!.'■  .i:ii  WT5<r.;V.es  such  a  problem  as  that  of  apportion- 
:*.  •  ».  .V  c  a  c»tj^:Iy  ^^:chi^.g  between  the  paper  and  the  ink. 
.  ^  \.  »  w.-^  urtT.  <-s5iKished  that  wherever  it  is  capable  of  appli- 
^       .^     ^^  x-  v'r:^'^=^«^-^  should  be  worked  out  according  to  the  fol- 

\    ^^  •\^  ^>_Ie  rr.^TvrtT  is  divided  into  "directly  productive"  por- 

..     V-    -re  V-Atii  and  -Mndirectly  productive"  portions  on  the 

V  *«.  '^.  vriv:>  T>rodaotive  portions  are  then  valued  as  '*land  and 

^  -^  Ac*  i. r.xir.c  s*>aie  additional  value  from  their  capacity' of 

-  ,     .  .-X  re  :  V  r^-r;^  ««>   f  the  undertaking, "  a  phrase  the  meaning 

,     *  ^       "V  " 'ic;;;^^*^^  b^rvafter.     Then  the  residue  of  the  value  of 

-s     ^  -   .  --^TO.  w  *.*  :^  value  of  the  directly  productive  portions, 

xvC    I  vet  %>J^  is*  i::.»wii  as  the  "parochial  principle."     This 

^  ^  ->s«;:-«?  >.•«  c*tVib*t»  of  very  exact  statement  in  the  present 

s  »»v  H  «^  "^'^-  ^^'*  brvvadly,  it  may  be  expressed  as  being  that 

^  •    "S?  i  <r>iit^  iti  proportion  to  the  net  earnings  of  the 

^   .    V  r:^*:*y  pi^^wctive  property  in  the  several  parishes. 

s     »  ■>^*  c.fejae  cit'arly  showing  the  method  of  dividing  a 
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hereditament  into  directly  productive  and  indirectly  productive  por- 
tions was  Reg.  v.  Mile  End  Old  Town  Overseers  (1847),  10  Q.  B.  208, 
16  L.  J.  M.  C.  184,  11  Jur.  988,  where  the  assessment  of  the  portions 
within  the  parish  of  Mile  End  Old  Town,  of  the  waterworks  of  the 
East  London  Water  Company,  came  in  question.  The  method  of  valua- 
tion there  adopted  and  approved  by  the  Court  was  thus  explained  by  ^ 
Lord  Denman,  Ch.  J.  (10  Q.  B.  219) :  "  The  first  step  in  apportioning 
has  been  in  effect  to  divide  the  whole  apparatus  constituting  the  rate- 
able subject  into  two  portions,  of  which  one  is  directly  productive  of 
rateable  value,  being  the  service-pipes  which  deliver  the  water  to  the 
consumer;  the  other  indirectly  conduces  to  such  production,  being  the 
rest  of  the  works,  bringing  the  water  to  the  service-pipes.  The  second 
portion  has  been  first  rated  in  the  ordinary  way  by  valuing  the  land  with 
the  buildings  and  fixtures  thereon,  and  the  amount  of  rate  so  ascertained 
has  been  deducted  from  the  sum  of  rateable  value,  and  distributed  to 
the  districts  in  which  the  parts  of  this  portion  are  situate.  An  analo- 
gous course  appears  to  have  been  adopted  for  railways  in  Reg.  v.  Lon- 
don and  South  Western  Railway  Company y  1  Q.  B.  558  (p.  651,an^e); 
Reg.  V.  Grand  Junction  Railway  Company^  4  Q.  B.  18  (p.  ^^b,  ante) ; 
and  for  gas  companies  in  Reg,  v.  Cambridge  Gas  Light  Company^  8 
A.  &  E.  73.  Also  the  spring  which  indirectly  conduced  to  the  ultimate 
profit  by  water  rate  was  held  rateable  in  the  parish  where  it  was  situ- 
ate, in  Rex  v.  New  River  Company,  1  M.  &  S.  503,  the  quantum,  of 
such  rate  being  left  for  the  Sessions.  As  this  course  was  acquiesced  in 
by  both  parties  in  the  three  latest  cases,  we  may  presume  that  it  can 
be  applied  without  practical  difficulty;  and  we  see  no  objection  to  it. 
The  remaining  step  has  been  to  apportion  the  residue  of  the  rateable 
value  among  the  districts  in  which  the  direct  productive  portion  of  the 
work  is  situate,  in  the  ratio  either  of  the  net  profits,  or  of  the  gross  re- 
ceipts, or  of  the  quantity  of  mains  and  pipes,  and  of  the  land  occupied 
by  them,  in  each  district.  Each  ratio  in  the  present  case  gives  the 
same  result;  if  they  differed,  it  would  be  necessary  to  select  between 
them,  and  that  ratio  should  be  preferred  which  would  best  show  the 
rent  to  be  expected  if  the  part  of  the  works  situate  in  the  district 
was  let  separate.  It  is  clear  that  the  net  profits  in  each  parish  would 
be  the  best  criterion  of  such  rent;  and  they  would,  therefore,  give  the 
proper  ratio.  It  is  also  clear  that  the  ratio  of  the  gross  receipts  or 
earnings  in  the  several  districts  to  each  other  will  be  the  same  as  the 
ratio  of  the  net  profits  in  those  districts  to  each  other,  in  all  cases 
where  the  total  of  expense  is  taken  to  be  common  to  the  whole  appa- 
ratus, and  is  deducted  from  the  total  receipts  in  the  progress  of  ascer- 
taining a  rateable  value.  For  in  such  case  the  net  profits  in  each 
district  would  be  ascertained  by  distributing  the  expense  among  the 
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several  districts,  and  it  would  be  distributed  in  the  ratio  of  the  gross 
receipts  in  each  ;  and,  if  a  proportional  deduction  should  be  made  from 
the  gross  receipts  in  each,  the  ratios  of  the  remainders  to  each  would  be 
the  same  as  the  ratios  of  the  gross  receipts.  As  any  attempt  to  ascer- 
tain the  net  profits  in  each  district  in  any  other  way  would  lead  to 
minute  and  inconvenient  inquiries  in  practice,  the  ratio  of  the  gross 
receipts  should  be  adopted^  as  being  an  index  of  the  net  profits,  when 
the  rateable  value  is  ascertained  in  the  way  stated  in  the  case." 

The  question  of  the  valuation  of  waterworks,  particularly  with  refer- 
ence to  the  division  of  the  works  into  directly  and  indirectly  pro- 
ductive portions,  was  again  considered  in  Reff.  v.  West  Middlesex 
Waterworks  (1859),  1  El.  &  El.  716,  28  L.  J.  M.  C.  135,  5  Jur.  (N.  S.) 
1159,  the  judgment  of  the  Court  in  which,  delivered  by  Wightmax, 
J.,  so  clearly  expounds  the  principles  of  valuing  indirectly  productive 
works,  that  with  the  exception  of  the  first  passage  dealing  with  the 
question  whether  the  company  were  rateable  at  all,  it  should  be  quoted 
at  length.  The  learned  Judge  said  (28  L.  J.  M.  C.  137-140):  "  To 
the  second  question,  requiring  the  principle  to  be  stated  on  which  the 
company  is  to  be  rated  in  respect  of  the  plant,  engine-houses,  cottages, 
buildings,  wharfs,  mains,  land,  and  premises,  we  answer,  in  the  words 
of  The  Mile  End  Old  Town  Case,  10  Q.  B.  208,  that  it  is  to  be  rated  as 
for  '  mere  land  and  buildings  with  fixtures  and  machinery  attached,  and 
deriving  some  additional  value  from  their  capacity  of  being  applied  to 
such  purposes  as  that  of  a  water  company ; '  and  we  add,  such  additional 
value  is  derived  from  an  increase  of  demand  beyond  supply,  according 
to  the  principle  regulating  exchangeable  value,  and  not  by  reference  to 
receipts  earned  in  another  parish,  beyond  assuming  that  they  are  suffi- 
cient to  pay  for  all  outgoings,  including  profits  on  capital.  If  an 
apparatus  occupied  by  one  occupier,  consisting  of  several  parts,  lies  in 
one  parish,  the  rate  is  on  the  whole  and  is  received  by  that  parish.  If 
such  an  apparatus  lies  in  several  parishes,  the  occupier  is  liable  for  the 
same  amount  of  rateable  value,  and  no  more ;  but  that  amount  is  to  be 
apportioned  among  the  parishes  in  which  it  lies;  and  the  question  then 
arises,  as  in  the  present  case,  what  is  the  principle  which  regulates 
such  apportionment  ?  It  is  clear  that  each  parish  must  rate  the  part 
that  lies  within  it ;  such  part  becomes  a  separate  rateable  subject  in 
that  parish,  and  must  be  rated,  according  to  the  Parochial  Assessment 
Act,  upon  an  estimate  of  the  rent  which  that  part  would  yield  after 
proper  deductions.  In  practice  a  tenant  of  the  parochial  portion  of  a 
canal,  railway,  gasworks,  waterworks,  or  the  like,  has  rarely,  if  ever, 
been  known.  But  an  hypothetical  tenant  must  be  assumed;  and  the 
tornis  of  such  a  tenancy  are  not  difficult  to  be  conceived,  if  in  the  hypo- 
thesis some  necessary  incidents  are  also  assumed  to  be  involved :  such 
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as,  —  First,  that  each  part  of  the  apparatus  is  to  continue  in  joint  co- 
operation :  no  one  tenant  of  an  essential  part  being  able  to  stop  his 
part;  secondly,  that  the  title  to  the  required  land  is  permanent,  so 
that  there  is  no  risk  of  being  compelled  to  move  fixed  capital ;  thirdly, 
that  there  is  land  in  the  required  quantity,  and  capital  to  be  invested 
therein,  and  occupants  ready  to  take  and  work  parts  yielding  profit,  as 
tenants  at  rack-rent,  and  parts  not  yielding  profit,  as  contractors  for 
remuneration  provided  any  greater  profit  can  be  obtained  than  is  ordi- 
nary in  such  relations.  If  a  tenancy  of  each  parochial  part  be  assumed 
according  to  this  hypothesis,  then,  although  each  parish  rates  separately 
upon  its  own  estimate  of  the  value  of  the  part  lying  within  it,  and  the 
law  gives  no  power  of  making  all  the  parishes  co-operate  in  rating  the 
several  parts  Ij'ing  in  each,  nevertheless  this  Court  is  bound  to  protect 
the  occupier  of  such  an  apparatus  from  being  rated  beyond  the  rateable 
value  of  the  whole  taken  together;  and  it  is  in  reference  to  this  pro- 
tection that  the  Court  must  take  into  its  consideration  at  once  all  the 
separate  rates  as  so  many  claims  upon  one  given  fund,  and  must  appor- 
tion that  fund,  bearing  in  mind  that  every  addition  to  the  rateable 
value  assigned  to  one  parish  must  be  a  subtraction  from  the  rateable 
value  which  might  be  given  to  some  other  parish.  Supposing,  then, 
the  apparatus  to  be  apportioned  to  several  tenants  according  to  the  parts 
in  several  parishes,  the  tenants  of  the  parts  directly  earning  net  profits 
in  a  parish  would  be  rated  by  that  parish  for  all  the  profits  earned 
therein:  this  being  the  parochial  principle  of  apportionment  which 
has  been  unanimously  upheld  hitherto  in  respect  of  all  canals,  rail- 
ways, water  companies,  gas  companies,  and  bridges.  But  the  tenants 
of  the  parts  directly  earning  no  profit  would  not  be  liable  to  berated  in 
respect  of  any  rent  in  the  ordinary  sense,  —  which  is  profit  remaining 
after  all  deductions  have  been  taken  from  the  receipts.  But  as  these 
parts  of  the  apparatus,  directly  earning  nothing,  but  indirectly  conduc- 
ing to  such  earnings  elsewhere,  are  assumed  to  continue  in  operation, 
the  company,  to  whose  interest  such  continued  operation  is  essential, 
must  be  assumed  to  pay  adequate  remuneration  to  a  contractor  for  land 
and  fixed  capital  vested  therein,  together  with  the  labour  and  skill 
requisite  for  the  effective  continuance  of  such  operation,  and  this  con- 
tractor with  the  company  would  stand  in  the  relation  of  occupying 
tenant  to  the  parish,  and  the  part  within  the  parish  would  be  the  rate- 
able subject,  and  the  local  rateable  value  would  be  such  sum  as  would 
pay  the  rent  of  the  land  and  the  profit  on  fixed  capital  therein. 

"It  is  said  in  The  Mile  End  Case  that  the  parts  indirectly  conduc- 
ing to  produce  profit  are  to  be  rated  as  mere  land,  &c.,  with  some  addi- 
tional value  from  their  capacity  of  being  applied  to  such  purposes  as 
those  of  a  water  company.     The  meaning  of  those  words  would  be  ex- 
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emplified  in  this  case  if  it  be  supposed  that  the  bank  of  the  Thames 
and  the  underground  of  the  highways  in  Hampton  were  heretofore  of 
no  rateable  value,  but  that  when  a  wharf  on  the  bank  was  required  to 
raise  water  from  the  Thames,  and  when  the  underground  of  the  highway 
was  required  for  laying  the  mains  giving  transit  to  such  water,  the 
owners  of  the  soil  of  the  bank  and  of  the  highway  could  get  some  pay- 
ment for  allowing  the  use  of  their  soil.  Thus,  land  which  before  pro- 
duced nothing  would  produce  something,  and  so  have  some  rateable 
value,  which  would  be  an  addition  arising  solely  from  its  capacity  for 
being  used  for  a  water  company.  Value  is  derived  entirely  from  the 
relation  of  demand  to  supply,  and  if  a  water  company  comes  into  com- 
petition with  a  mere  agriculturist  for  land  for  waterworks,  an  addition 
is  made  to  the  value  of  such  land  by  the  additional  competition.  This 
principle  might  raise  land  worth  nothing  into  being  worth  something, 
as  above  supposed,  and  land  worth  something  into  higher  value,  in  the 
case  of  a  site  for  a  steam-engine  with  yard  and  shed  and  cottages  a^ 
tached,  or  a  site  for  a  reservoir  or  filtering  bed,  and  the  like.  Upon 
the  common  principles  regulating  value,  it  is  enhanced  in  proportion 
to  the  scarcity  of  the  thing  in  demand;  so  that,  if  a  few  levels  only 
were  suitable  for  the  required  transit,  or  a  few  sources  of  water  alone 
were  accessible,  the  price  would  be  higher.  In  this  sense,  the  words 
cited  above  from  The  Mile  End  Case  are  applied  to  the  mains  in  Hamp- 
ton in  their  ordinary  meaning,  and  in  the  meaning  in  which  they  are 
applied  to  stations,  warehouses^  yards,  workshops,  and  the  other  prem- 
ises appertaining  to  railways  and  canals,  rated  on  the  principle  of  indi- 
rectly conducing  to  the  direct  earnings  of  railways  and  canals.  On 
this  principle  the  company  contended  that  the  rateable  value  of  the 
part  of  the  apparatus  in  the  parish  of  Hampton  is  to  be  ascertained; 
and  we  are  of  opinion  that  the  company  is  right. 

"  The  parish  contended  for  a  higher  rateable  value ;  and  it  remains  to 
consider  on  what  ground.  It  was  argued  that  every  part  of  the  appa- 
ratus was  equally  essential  for  the  delivery  of  water  from  Hampton  to 
the  consumers  in  other  parishes,  and  that  therefore  the  rate  should  be 
on  the  quantity  of  apparatus  in  Hampton.  The  answer  is  two-fold. 
In  the  first  place,  all  the  apparatus  is  not  equally  essential.  The  sub- 
ject of  purchase  by  the  consumer  is  water  delivered  at  the  required 
place.  It  matters  not  to  him  whether  the  water  has  passed  from  the  east 
or  the  west,  or  been  raised  on  the  spot  from  a  well.  Transit  of  water 
is  not  the  subject  of  demand,  as  in  the  case  of  goods  or  passengers  to 
be  conveyed  by  railways  and  canals,  but  the  water  itself  brought  to  the 
service-pipe  of  the  consumer,  the  junction  of  such  pipe  with  the  main 
hiding  the  source  of  profit.  Such  delivery  is  the  one  indispensable 
reijuisite  for  purchase,  whereas  the  course  of  transit  might  be  varied  in 
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manifold  directions,  according  to  convenience,  without  affecting  the 
value  of  the  water  to  the  consumer.  In  the  next  place  no  definite 
meaning  was  and,  as  it  appeared  to  us,  could  he  given  to  '  quantity  of 
apparatus,'  for  apportionment  of  rateahle  value.  Quantity  must  he 
ascertained  hy  some  measure,  — lineal,  superficial,  or  solid,  and  if  any 
of  these  measures  were  applied  to  steam-engines,  reservoirs,  filtering- 
heds,  cottages,  mains,  and  the  like,  and  the  rate  upon  the  sum  total  of 
earnings  appropriated  accordingly,  the  sum  total  would  be  disposed  of 
upon  a  principle  not  more  rational  than  a  lottery.  The  cases  relating 
to  apportioning  the  rateable  value  on  water  companies  are  worth  con- 
sideration. In  Bex  V.  The  New  River  Company  (1  M.  &  S.  503,  14 
R.  R.  514),  the  question  was,  whether  Am  well  should  rate  Chaflwell 
Mead  at  £5  or  at  £300.  The  case  stated  that  no  profits  arose  in  Am- 
well;  that  the  land  alone  without  the  spring  was  of  the  value  of  £5, 
but,  if  the  advantage  which  the  company  derive  from  the  use  of  the 
spring  may  by  law  be  included  in  the  rate  upon  the  land,  the  land  and 
the  spring  together  are  of  the  annual  value  of  £300.  The  judg- 
ment is  for  the  rate  on  i33O0.  This  case  has  been  supposed  to 
sanction  the  notion  that  the  parish  of  Amwell  was  entitled  to  rate 
land  in  Amwell  by  reference  to  profits  made  in  Islington  or  else- 
where. Probably,  the  parish  ofiicers  and  Sessions  may  have  included 
a  reference  to  those  profits  in  the  amount;  but  the  Court  entirely 
ignores  any  such  reference,  and  takes  the  question  to  be,  whether  the 
rate  is  to  be  on  two  acres  of  mere  land  according  to  the  value  of 
land  of  that  kind  in  Amwell,  or  with  reference  to  its  value  in  the  occu- 
pation of  the  company  with  the  power  of  using  it  for  their  purposes, 
and  with  capital  laid  out  on  it  making  it  fit  for  those  purposes.  Lord 
Ellexborough  confines  his  judgment  expressly  to  the  local  value  in 
Amwell;  for  he  says,  *  The  water  has  a  certain  ascertained  local  value 
at  the  fountain  head.'  .  .  .  ^  If  it  has,  it  is  rateable  for  that  value, 
irrespective  of  profits  which  may  or  may  not  be  derived  elsewhere  from 
distribution  through  pipes.'  In  Rex  v.  The  Mayor  of  Bath  (14  East, 
609),  the  question  of  apportionment  was  also  approached,  but  left  un- 
decided; there  the  corporation  had  collected  springs,  ii\  the  parish  of 
Lyncomb  and  Widcomb,  into  reservoirs,  and  distributed  the  water 
there  and  in  Bath,  making  £50  profit  by  the  sale  of  water  in  that 
parish,  and  £550  in  Bath  ;  the  parish  rated  for  £600,  claiming  th<» 
whole  profit,  because  all  the  water  was  derived  from  the  fountain-head  r 
but  the  rate  was  quashed,  *  Because  a  large  portion  of  the  apparatus  and 
the  soil  in  which  the  pipes  are  laid,  producing  eleven-twelfths  of  the 
water-rent,  is  situate  in  Bath,  therefore  Lyncomb  and  Widcomb  is 
wrong  in  rating  for  the  whole  water-rent.'  The  source  of  the  water, 
not  being  rateable  for  all  the  profits  of  the  supply,  the  Court  decides 
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that  the  profit  from  the  water  ought  to  be  apportioned,  hut  gives  no 
rule  for  apportioning.  In  Reg,  v.  Mile  End  Old  Tovm,  the  principle 
of  apportionment  above  mentioned  was  adopted.  It  has  been  said  to 
be  inaccurate  in  laying  the  rate  for  the  direct  source  of  profit  on  the 
service-pipes,  which  belong  to  the  consumers,  whereas  the  rate  must  be 
on  real  property  in  the  occupation  of  the  party  rated.  The  principle 
of  the  judgment  is,  that  the  direct  source  of  profit  from  water  or  gas  is 
the  delivery  of  the  article  to  the  consumer,  and  that  the  instrument  of 
delivery  should  be  rate<l  for  the  net  profits;  and  if  the  service-pipe  be- 
longs to  the  consumer,  the  junction  of  the  service-pipe  with  the  main 
is  in  the  occupation  of  the  company,  and  is  rateable.  Our  judgment 
her^is  founded  on  that  case;  and  we  have  thus  endeavoured  to  apply 
the  principle  there  laid  down  to  the  rating  of  the  premises  here  in 
question.** 

After  delivering  the  above  judgment,  however,  Wightmax,  J.,  added, 
in  wor\is  since  constantly  referred  to:  "  I  may  here  observe,  speaking 
for  myself  alone,  that  from  this  judgment,  in  which  Lord  Campbell  and 
my  brv^thers  Erle  and  Hill  concur,  I  do  not  dissent ;  as  it  is  founded 
ujHni  the  principle  laid  down  in  the  case  of  Reg,  v.  Mile  End  Old  Town, 
which  is  the  leading  case,  as  well  as  one  of  the  latest  cases,  upon  the 
^^uestion  before  us;  and  it  is  most  desirable  to  preserve  uniformity  of 
»lrvision,  if  possible.  There  appears  to  me,  however,  so  much  difficulty 
in  applying  the  parochial  principle  of  rating,  by  estimating  the  rent 
which  a  tenant  would  give  for  the  subject-matter,  in  such  a  case  as  the 
pn^sent,  as  practically  to  amount  nearly,  if  not  entirely,  to  an  impossi- 
iuiity  of  doing  so  satisfactorily.  I  may  also  add,  that  I  am  not  quite 
sAtisticd  that  the  distinction  which  has  been  taken  between  direct  and 
indir\H*t  sources  of  profit,  as  applied  to  the  mains  and  pipes  of  a  water 
\\»n)|^u\y  running  through  different  parishes,  is  well  founded  ;  and 
n\vm*  especially  in  cases  where  the  mains  only  belong  to  the  company 
rtud  not  the  service-pipes.  Indeed,  the  whole  subject-matter  appears 
to  uu*  to  be  involved  in  so  much  difficulty  and  uncertainty,  that  I  can- 
MN*t  but  hope  that  the  Legislature  may  interfere  and  make  some  pro- 
\is\^^n  rtdaptoil  to  the  rating  of  the  property'  of  such  companies  as  that 
in  \|ocstiou,  and  which  may  declare  the  principle  upon  which  such 
^^M^^|^M\ios  are  to  be  rated,  and  establish  some  uniform  and  practicable 
uuslo  of  oarrving  that  principle  into  effect." 

Iho  priiu  i|>los  laid  down  in  the  Mile  End  Old  Toicn  and  West  Mid- 
J\\<xX  W 't:n(\irks  O/^v*  were  again  applied  in  Reg,  v.  Pufnei/  Over- 

i  />^  v^'^*'^^''*  ^^  ^-^*  *  ^-^-  ^^^^^  ^  ^'  ^-  ^*  ^'  -^^'  ^  *^"'-  (^-  ^•)  ^•*^' 

?  t  l\  O^lVs  S  W.  R.  007,  and  again,  in  the  case  of  gasworks,  in 
\  A  'J  rMV«J  (;.v<  /.;  -ut  Co.  v.  S/uffield  Overseers  (1863),  4  B.  & 
S    l>*\  \^  %'ur.  v^'.  S.)  G-o.  8  L.  T.  692,  s.  c.  nam.  Reg.  v.  Sheffield 
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United  Gas  Co.,  32  L.  J.  M.  C.  169,  11  W.  R.  1064,  but  practically  no 
further  light  is  thrown  by  those  cases  on  the  application  of  these 
principles. 

In  Befjf.  V.  SaiUh  Staffordshire  Waterworks  Co.  (C.  A.  1885),  16  Q. 
B.  D.  359,  55  L.  J.  M.  C.  SS,  54  K  T.  782,  34  W.  R.  242,  the  ques- 
tion arose  as  to  the  principle  upon  which  the  indirectly  productive 
works  of  a  water  company  should  be  assessed  where  the  works,  though 
all  actually  in  use,  were  in  excess  of  the  requirements  of  the  company 
for  the  time  being,  having  been  constructed  in  view  of  probable  future 
requirements.  The  question  was,  however,  put  before  the  Court  indi- 
rectly as  being  a  question  as  to  the  deduction  to  be  made  from  the  total 
value  of  the  company's  property  in  respect  of  the  indirectly  productive 
works  in  order  to  arrive  at  the  value  of  the  directly  productive  works. 
It  was  held  to  be  wrong  to  make  allowance  only  for  so  much  of  the  in- 
directly productive  works  as  was  required  for  the  purposes  of  the  exist- 
ing supply;  but  that  the  value  of  the  indirectly  productive  works 
should  be  calculated  on  the  capital  cost  of  the  whole  of  those  works  at 
a  percentage  lower  than  would  have  been  right  had  the  works  not  been 
in  excess  of  existing  requirements.  The  decision  seems  extremely  un- 
satisfactory; for  the  method  held  to  be  erroneous,  if  understood  as 
meaning  (as  it  was  probably  intended-  to  mean)  that  the  works  were 
to  be  valued  at  the  contractor's  rent  that  would  have  been  necessary  to 
secure  works  adequate  for  the  existing  requirements,  did  supply  a 
measure,  and  apparently  a  very  reasonable  measure,  of  the  existing 
value  of  the  works,  while  the  method  approved  by  the  Court  supplied 
no  such  measure,  since  there  was  nothing  to  measure  the  extent  to 
which  the  percentage  on  the  capital  value  should  be  reduced  by  reason 
of  the  works  being  excessive. 

It  seems,  however,  by  no  means  clear  that  the  Court  did  not  under- 
stand the  contention  to  mean,  not  what  is  above  suggested,  but  that 
certain  of  the  works  actually  in  use  should  be  treated  as  valueless  be- 
cause the  company  could  have  dispensed  with  them,  a  contention  that 
could  no  doubt  hardly  be  supported.  If  this  was  the  view  taken  by  the 
Court,  the  case,  it  is  submitted,  must  be  regarded  as  having  been  de- 
cided, as  so  many  rating  cases  are,  on  a  false  issue. 

In  Liveiyool  Corporation  v.  Llanfyllin  Union  (C.  A.)  1899,  2  Q.  B. 
14,  68  L.  J.  Q.  B.  762,  80  L.  T.  667,  the  rating  of  reservoirs  and  con- 
nected works  provided  by  the  Liverpool  Corporation  for  the  purposes 
of  their  waterworks  came  in  qiiestion;  and  though  the  undertaking  was 
not  of  a  commercial  character,  these  works  were  assessed,  and  no  doubt 
rightly  assessed,  on  the  same  principle  as  the  indirectly  productive 
works  of  a  water  company.  The  main  point  decided  was  that  in  ascer- 
taining the  capital  value  of  the  works  it  was  not  illegitimate  to  treat 
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This  gives  £0  lis.  Sd.  as  the  profit  made  by  means  of  the  line  in  parish 
X.,  £1 13«.  4d.  as  the  profit  made  by  means  of  the  line  in  parish  Y.,  and 
the  proportion  of  £1  13^.  4e£.  to  £0  Us.  Sd,  as  the  proportion  in  which 
the  earnings  of  the  two  portions  of  the  line  stand.  The  same  result 
may  be  reached  looking  at  the  matter  thus :  The  expenses  of  the  last 
half  of  the  journey  may  be  regarded  as  equally  referable  to  the  fifty 
through-passengers  and  the  fifty  passengers  from  B.  to  C.  The  com- 
pany have  therefore  carried  the  fifty  through -passengers,  from  whom 
they  have  received  1000  pence,  or  £4  Ss.  4d.,  at  a  cost  of  £2  for  the  first 
ten  miles,  and  £1  for  the  second  ten  miles,  and  have  therefore  earned 
£1  3s.  4d.  by  carrying  these.  They  have  also  earned  500  pence,  or 
£2  Is.  Sd.,  at  a  cost  of  £1,  by  carrying  the  other  fifty  passengers 
from  B.  to  C,  and  have  accordingly  made  £1  l.s.  Sd.  by  carrying  these 
passengers.  If  the  profit  made  out  of  each  passenger  is  equally  attrib- 
uted to  each  mile  of  his  journey,  the  profit  made  by  the  company  in 
parish  X.  is  one  half  £1  Ss.4d.,  or  £0  Us.  Sd.;  and  the  profit  in  parish 
Y.  is  half  of  £1  3s.  4d.  plus  £1  1*.  Sd.,  or  £1  13s.  4d. 

The  qiiestion  whether  the  more  obvious  method  of  applying  the 
parochial  principle,  which  in  the  above  illustration  gives  a  proportion 
of  £2  3s.  4:d.  to  £0  Is.  Sd.,  or  the  less  obvious  but  apparently  fairer 
method  giving  a  proportion  of  £1  13*.  Ad.  to  £0  lis.  Sd.,  ought  to  be 
adopted  in  the  valuation  of  railways  was  in  effect  raised  in  Great 
Eastern  Railway  Company  v.  Havghley  Ovei'seers  (1866),  L.  !R.  1  Q.  B. 
666,  35  L.  J.  M.  C.  229,  12  Jur.  (N.  S.)  596,  14  L.  T.  548,  14  W.  R. 
779,  and  again  in  Reg.  v.  Llantrissant  Overseers  (1869),  L.  R,  4  Q,  B. 
354,  10  B.  &  S.  328,  20  L.  T.  364,  17  W.  R.  671,  s.  c.  nonu  Great 
Western  Railway  Co.  v.  Pontypridd  Union,  38  L.  J.  M.  C.  93,  and 
in  both  cases  it  was  held  that  the  former  or  more  obvious  method 
should  be  adopted.  These  decisions  have,  however,  been  very  ad- 
versely criticised,  and  there  are  several  decisions,  both  earlier  and  later, 
with  which,  as  it  seems  to  the  writer,  they  cannot  be  satisfactorily 
reconciled. 

In  Reg.  v.  Great  Western  Railway  Co.  (1852),  15  Q.  B.  379,  1085^ 
21  L.  J.  M.  C.  84^  16  Jur.  217,  a  case  decided  very  shortly  after  it  had 
been  established  in  the  third  of  the  principal  CAses  that  the  valuation 
of  railways  must  be  carried  out  on  the  parochial  principle,  the  fact  that 
one  portion  of  the  railway  may  have  a  value  as  contributing  to  earnings 
on  other  parts  of  the  railway,  or  what  is  really  the  same  thing,  that 
expenses  incurred  on  a  particular  part  of  the  railway  may  be  incurred 
for  the  benefit  of  other  parts  of  the  railway,  was  clearly  recognised. 
Speaking  of  the  expenses  of  a  railway.  Lord  Denman,  Ch.  J.,  there 
said  (15  Q.  B.  1089)  :  '*Some,  again,  seem  purely  local  ;  a  tunnel  here, 
an  inclined  plane  there   (we  purposely  mention  striking  and  definite 
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peculiarities);  yet  even  these  are  contributing  to  the  earnings  every- 
where ;  without  these  the  traffic  on  either  side  could  have  no  existence. 
It  would  be  wrong  to  set  these  wholly  and  exclusively  against  the 
receipts  earned  in  the  same  part  of  the  line.'' 

In  South  Eastern  Railway  Co,  v.  Dorking  Overseers  (1854),  3  El. 
&  Bl.  491,  23  L.  J.  M.  C.  84,  18  Jur.  673,  it  was  held  by  a  majority 
of  the  Court  that  the  facts  that  a  branch  line  belonging  to  the  com- 
pany was  valuable  as  a  feeder  to  the  main  line,  and  that  if  the  branch 
line  were  in  the  market  it  would  be  an  object  of  competition  between 
the  South  Eastern  Eailway  Company  and  rival  companies,  were  circum- 
stances to  be  taken  into  consideration  in  valuing  the  branch  line.  Erle, 
J.,  however,  dissented,  holding  that  the  branch  line  must  be  valued 
with  reference  to  the  direct  earnings  and  expenses  of  the  branch  line 
only. 

Again,  in  London  &  North  Western  Railway  Co.  v.  Cannock  Over" 
seers  (1863),  9  L.  T.  325,  the  value  of  a  branch  line  as  a  feeder  to  the 
main  line  was  held  to  be  an  element  in  the  rateable  value  of  the  former. 

In  Reg,  v.  London  &  North  Western  Railway  Co.  (1874),  L.  R.  9 
Q.  B.  134,  29  L.  T.  910,  22  W.  R.  263,^8.  c.  nom.  Reg.  v.  Bedford 
Union,  43  L.  J.  M.  C.  81,  the  assessment  of  a  branch  line  of  which 
the  London  &  North  Western  Railway  Co.  had  become  possessed  on 
the  terms,  in  substance,  of  paying  a  large  rent  to  the  company  by  whom 
it  had  been  constructed,  came  in  question.  The  branch  communicated 
with  the  lines  of  three  other  companies;  and  the  London  &  North 
Western  Railway  Company,  in  order  to  divert  traffic  on  to  their  own 
system,  worked  it  at  very  low  fares,  so  that  the  direct  earnings  from 
the  branch  were  small.  It  was,  however,  found,  as  a  fact,  that  if  the 
line  were  in  the  market,  any  one  of  the  three  other  companies  would 
have  been  willing  to  acquire  it  on  the  terms  on  which  the  London  & 
North  Western  Railway  Company  held  it.  Under  these  circumstances, 
it  was  held  that  in  assessing  the  branch,  the  fact  that  it  would  have 
commanded  a  large  rent  in  the  market  ought  to  be  taken  into  account, 
and  that  it  ought  not  to  be  assessed  on  the  basis  merely  of  the  actual 
earnings  made  by  it  directly.  The  assessment  of  the  same  branch  line 
again  came  before  the  Court  in  London  &  North  Western  Railway  Co. 
V.  Irthlenghorough  Overseers  (1876),  35  L.  T.  327,  where  the  decision 
in  the  earlier  case  was  followed. 

These  cases  seem  clearly  to  establish  the  proposition  that  a  particular 
part  of  a  railway  may  be  of  enhanced  value  because  of  its  contributing 
to  the  earnings  of  other  parts  of  the  railway.  And  once  that  proposi- 
tion is  established,  it  is  extremely  difficult  to  see  how  the  decisions  in 
the  Haughley  and  Llantrissant  Cases  can  stand.  The  modern  doctrine 
finally  established  in  London  County  Council  v.  Erith  Overseers  (No.  9, 
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p.  579,  ante),  that  the  actual  owner  and  occupier  of  a  hereditament  is 
not  to  be  excluded  from  the  category  of  possible  hypothetical  tenants, 
moreover,  prevents  its  being  possible  to  support  these  cases  on  the 
ground  that  the  value  of  the  portion  of  a  line  as  a  feeder  to  other  por- 
tions ought  not  to  be  taken  into  account,  in  as  much  as  the  hypothetical 
tenant  could  not  be  supposed  to  be  also  tenant  of  the  other  portions. 

In  connection  with  the  above  subject,  two  other  cases  should  be  re- 
ferred to,  though,  owing  to  the  very  peculiar  state  of  facts  arising  in 
them,  it  is  doubtful  whether  any  general  propositions  can  be  deduced 
from  them. 

In  Newmarket  Railway  Co,  v.  St,  Andrew,  Cambridge^  Overseers 
(1854),  3  El.  &  Bl,  94,  23  L.  J.  M.  C.  76,  2  W.  R.  701,  the  facts  were 
these :  By  agreement  between  the  E.  railway  company  and  the  N.  railway 
company,  confirmed  by  statute,  the  latter  company  agreed  to  complete 
a  branch  of  their  railway  communicating  with  the  £.  line,  and  agree- 
ments were  made  for  the  interchange  of  traffic;  and  the  E.  company 
bound  themselves,  whenever  the  dividend  of  the  N.  company  from  their 
earnings  on  their  whole  line  fell  below  3  per  cent,  to  make  good  the  de- 
ficiency to  an  extent  not  exceeding  £5000.  The  N.  company  completed 
and  worked  the  branch.  The  expenses  of  working  the  branch  exhausted 
the  gross  receipts  on  the  branch ;  but  the  dividend  of  the  X.  company 
falling  short  of  3  per  cent,  the  E,  company  made  good  to  them  the  de- 
ficiency, amounting  to  upwards  of  £3000.  It  was  held,  by  the  majority 
of  the  Court,  Coleridge  and  Eble,  J  J.  (Lord  Campbell,  Ch.  J.,  dis- 
senting), that  this  payment  could  not  be  taken  into  consideration  in 
estimating  the  rateable  value  of  the  branch. 

In  North  and  South  Western  Junction  Railway  Co.  v.  Brentford 
Union  (1887),  a  railway  company  had  constructed,  under  the  powers  of 
their  Act,  a  line  forming  a  connecting  link  between  the  lines  of  three 
other  companies,  and  had  for  some  time  retained  possession  of  the  line, 
taking  tolls  for  the  use  of  it  by  such  other  companies.  Subsequently, 
by  an  agreement  between  the  first-named  company,  therein  called  the 
lessors,  and  the  three  other  companies,  therein  called  the  lassees,  which 
agreement  was  given  statutory  effect,  the  line  was  leased  to  the  lessees 
at  an  annual  rent;  and  the  lessees  thereafter  used  the  line  in  connec- 
tion with  their  respective  systems  without  payment  of  tolls.  The  ex- 
istence of  tlie  first-named  company  was  continued  for  the  receipt  of  the 
rent  and  tlie  distribution  among  their  shareholders.  An  appeal  against 
the  assessment  of  the  line  was  referred  to  an  arbitrator,  who  stated  a 
case  for  the  Court,  raising  the  question  whether  the  line  should  be 
vuluod  as  if  it  were  an  integral  portion  of  the  lines  of  the  three  com- 
panios  using  it,  or  whether  the  value  should  be  based  on  the  rent  it 
would  command  as  an  independent  line.     The  Court  of  Appeal  (18  Q. 
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B.  D.  740,  56  L.  J.  M.  C.  101,  57  L.  T.  429,  35  W.  R.  640),  reversing 
the  decision  of  the  Divisional  Court,  held  that  the  latter  method  of 
valuation  was,  under  the  circumstances,  correct.  But  in  the  House  of 
Lords  (13  App.  Cas.  592,  58  L.  J.  M.  C.  95,  60  L.  T.  274),  it  was  held 
that  neither  method  was  contrary  to  law,  and  that  consequently  it  was 
for  the  arbitrator  to  determine  which  method,  in  fact,  gave  the  most 
accurate  result. 

In  Reg.  v.  Hull  Dock  Co.  (1852),  18  Q.  B.  325,  21  L.  J.  M.  C.  153, 
16  Jur.  543,  it  was  held  that  it  was  impossible  to  apply  the  parochial 
principle  to  the  valuation  of  a  system  of  docks,  all  of  which  communi- 
cated with  each  other,  ships  being  entitled  to  the  use  of  the  whole  sys- 
tem on  the  payment  of  a  single  toll ;  and  in  consequence  of  the  supposed 
impossibility  of  applying  the  parochial  principle,  an  apportionment  of 
value  according  to  area  was  held  to  be  correct.  But  in  Mersey  Docks 
Co.  V.  Liverpool  Overseers  (1872),  L.  R.  7  Q.  B.  643,  41  L.  J.  M.  C. 
161,  26  L.  T.  868,  20  \V.  R.  827,  it  was  held  that  the  parochial  prin- 
ciple could  be  and  ought  to  be  applied  to  the  docks  belonging  to  the 
Mersey  Docks  and  Harbour  Board.  And  in  Sculcoates  Union  v.  Hull 
Dock  Co.,  1895,  A.  C.  136,  64  L.  J.  M.  C.  49,  71  L.  T.  642,  43  W.  R. 
623,  it  was  held  that  what  was  in  substance  the  parochial  principle 
could  be,  and  therefore  ought  to  be,  applied  to  the  existing  docks  of 
the  Hull  Dock  Company,  which  included  the  docks  in  question  in  the 
earlier  HuU  Dock  Case. 

AMERICAN  NOTES. 
With  regard  to  the  taxation  of  railroad  property  in  the  United  States  for 
purposes  of  taxation,  Judge  Cooley  says:  '*  The  difficulties  of  assessing  lines 
of  railroad  which  extend  through  many  municipalities,  in  the  same  way  that 
property  in  general  is  assessed,  are  so  great  and  so  obvious  that  in  many  States 
it  is  not  attempted,  and  a  franchise  tax  is  imposed  as  a  substitute  for  all  other 
taxation.  But  in  other  States  a  railroad  is  listed,  assessed,  and  valued  as  an 
entirety,  and  the  value  then  apportioned  for  taxation  between  the  several 
municipalities  by  some  standard  prescribed  by  law,  which  generally  is  the 
length  of  line  within  the  municipalities  respectively.  There  is  no  constitu- 
tional objection  to  that  method  of  taxing  this  species  of  property,  and  it  is 
perhaps  more  just  than  any  other.  In  some  States  the  assessing  board  appor- 
tions the  aggregate  value  between  the  municipalities  according  to  the  esti- 
mated value  of  that  portion  of  the  road  with  its  improvements  lying  within 
the  limits  of  each,  and  in  still  others  the  road-bed,  right  of  way,  and  super- 
structure are  assessed  as  a  whole,  while  the  buildings  and  local  improvements 
are  left  to  be  assessed  locally  like  the  property  of  natural  persons.  ...  In 
other  States  still,  the  local  assessors  are  left  to  list  and  value  such  railroad 
property  as  is  within  their  jurisdiction,  including  such  portion  of  the  road-bed 
and  superstructure  as  lies  within  their  municipality,  in  the  same  manner  as 
they  would  any  other  property."     Cooley  on  Taxation,  2nd  ed.  383-385. 
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In  a  leading  case,  State  Railroad  Tax  Cases,  92  United  States,  575,  it  was 
held  that  it  was  not  in  conflict  with  the  Illinois  Constitution,  nor  inequitable 
that  the  entire  taxable  property  of  a  railroad  should  be  ascertained  by  the  State 
board  of  equalization,  and  that  the  State,  county,  and  city  taxes  should  be  col- 
lected within  each  municipality  on  the  assessment  in  the  proportion  which  the 
length  of  the  road  within  such  municipality  bore  to  the  whole  length  of  the 
road  within  the  State.  This  method  has  been  adopted  by  statute  in  many 
of  the  States.  A  list  of  such  statutes  is  given  in  25  Am.  &  £ng.  Encycl.  of 
Law,  1st  ed.  651. 

In  Franklin  County  v.  NaslivUle*  Chattanooga,  Sf  St.  Louis  R,  Co.,  12  Lea 
(Tenn),  521,  it  was  held  that  no  better  mode  of  determining  the  value  of  the 
portion  of  the  road- way  of  a  railroacl  company  in  any  one  county  for  taxation, 
and  of  the  value  of  the  franchise,  rolling-stock,  and  other  property  without  a 
situs,  for  that  part  of  the  road-way,  has  been  devised,  than  to  ascertain  the 
value  of  the  whole  road,  the  whole  rolling-stock,  and  the  whole  of  the  non-local 
property,  and  apportioning  the  value  for  county  taxation  by  the  relative  length 
of  the  road  within  the  county  to  the  whole  length. 

In  Missouri  River,  Fort  Scott,  j*  Gulf  R.  Co,  v.  Morris,  7  Kansas,  210,  it 
was  held  that  a  statute  providing  for  the  assessment  of  railroad  property  by  a 
Board  of  County  Clerks,  and  that  the  entire  road  should  be  assessed  as  a  whole 
and  apportioned  to  the  diit'erent  counties,  townships,  &c.,  through  which  the 
road  runs,  is  not  unconstitutional.  On  pp.  222-223,  the  Court  say:  '^  It  is  not 
only  claimed  that  because  other  property  is  assessed  by  township  assessors, 
that  railroads  should  also  be  assessed  by  township  assessors,  but  it  is  also 
claimed,  that  because  a  township  assessor  assesses  property  only  which  is  situ- 
ated within  his  own  township,  that  therefore  railroad  propei-ty  should  be  as- 
sessed separately  in  each  township  through  which  it  runs,  that  long  lines  of 
railroads,  for  instance,  extending  through  many  townships  and  many  counties, 
and  from  one  end  of  the  State  to  the  other,  should  be  so  divided  into  pieces 
or  sections  that  each  township  assessor  may  assess  just  that  proportion  of  the 
road  which  runs  through  his  own  township,  without  any  regard  to  the  value 
of  the  rest  of  the  road,  or  without  taking  the  rest  of  the  road  into  considera- 
tion. Probably  the  Legislature  could  provide  for  just  such  an  assessment,  but 
it  would  be  very  absurd  in  its  practical  operation.  A  railroad  is  an  entire 
thing,  and  should  be  assessed  as  a  whole.  It  would  be  almost  as  easy  and  as 
reasonable  to  divide  a  house  or  a  locomotive  into  portion.s,  and  assess  each 
portion  separately,  as  to  divide  a  railroad  into  portions,  and  assess  each  por- 
tion of  it  separately.  A  portion  of  a  railroad  running  through  one  township 
only  would  be  worth  but  little,  if  anything,  while  that  same  portion,  in  con. 
nection  with  the  balance  of  the  road,  might  be  invaluable.  The  Legislature 
have  wisely  provided  that  each  road  shall  be  a.s.se&sed  as  a  whole,  and  then, 
that  the  assessment  shall  be  apportioned  for  taxation  to  each  county,  town- 
ship. &c.,  through  which  the  road  runs." 

See  also  AppJegate  v.  Ernst.  3  Bush  (Ky.),  648;  StaU  v.  Severance,  55  Mis- 
souri, 378;  and  other  cases  collected  in  25  Am.  &  Eng.  Eucyd.  of  Law,  Ist  ed. 
6.>1.  But  see.  for  an  example  of  a  statute  held  to  be  unconstitutional,  Chatta- 
nonpn  v.  AVAn7/f,  Chattanooga,  ^  St.  Louis  /?.  Co.,  7  Lea  (Tenn.),  561. 

In  some  States,  however,  the  method  of  assessing  railroads  separately  in 
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each  county  or  municipality  tlirough  which  they  pass  has  heen  recognized  as 
valid.  Cases  to  that  eifect  are  collected  in  2  Elliott  on  Railroads,  §  737 ;  25 
Am.  &  £ng.  Encycl.  of  Law,  1st  ed.  651.  Thus  in  Huntington  v.  Central 
Pacific  R,  Co,y  2  Sawyer  (U.  S.  Circ.  Ct.),  603,  the  assessors  ascertained  the 
value  of  a  railroad  and  its  appurtenances  by  taking  into  account  the  franchises 
of  the  company  and  their  value,  the  cost  of  construction,  bills,  embankments, 
tunnels,  cuts,  and  snow-sheds,  and  the  fact  that  the  road  extended  from  San 
Jos^,  California,  to  Ogden,  Utah,  875  miles,  and  there  joined  the  Union 
Pacific,  and  constituted  part  of  a  transcoutinental  line.  The  amount  of  busi- 
ness done  and  the  profits  were  also  considered.  The  Court  held  the  assessment 
void,  on  the  ground  that  under  the  California  statutes,  a  raih*oad  must  be 
taxed  as  real  estate,  and  the  portion  situated  in  each  county  must  be  assessed 
in  that  county  as  so  much  land,  like  the  adjoining  lands,  without  reference  to 
its  connections  or  the  uses  to  which  it  is  put,  and  must  be  assessed  at  its 
*'  cost  value,^'  which  is  *'  the  amount  at  which  the  property  would  be  appraised, 
if  taken  in  payment  of  a  just  debt  due  from  a  solvent  debtor." 

So,  in  Sangamon  Sf  Morgan  R.  Co.  v.  County  of  Morgan,  14  Illinois,  163,  it 
was  held  that  that  portion  of  a  railroad  which  lies  within  a  county  is  taxable 
there,  and  the  valuation  of  the  road  must  be  of  that  specific  part  of  it  situated 
in  such  county  without  regard  to  the  value  of  the  whole  road  ;  that  the  valua- 
tion and  assessment  should  not  be  of  an  undivided  part,  but  of  the  portion  in 
that  county.  At  pages  166-167,  the  Court  say :  '*  That  portion  of  the  road, 
however,  which  lies  within  Morgan  County  was  taxable  there.  But  we  think 
the  mode  of  valuation  was  improper.  Instead  of  valuing  and  assessing  the 
twenty-seven  miles  of  road  which  is  situated  in  Morgan  County,  an  undivided 
portion  of  the  whole  road  was  assessed  and  taxed.  The  valuation  should  have 
been  of  the  assessment  upon  that  portion  of  the  road  which  was  situated  in 
Morgan  County.  We  cannot  know,  nor  is  it  even  probable,  that  each  mile,  or 
portion  of  the  road,  was  of  equal  value.  It  is  not  probable  that  each  portion 
of  the  road  was  equally  profitable  or  productive.  One  portion  of  the  road 
may  be  badly  constructed,  and  another  well  constructed.  One  portion  may 
have  heavy  grades  and  curves,  and  another  portion  be  level  and  straight. 
In  some  places  the  land  occupied  by  the  road  may  be  very  valuable,  while  in 
other  places  it  may  be  nearly  valueless.  All  of  these  considerations,  as  well 
as  its  connection  with  the  whole,  must  be  taken  into  the  account  in  ascertain- 
ing the  value  of  any  given  portions  of  the  road.  But  admitting  that  each 
portion  of  the  road  was  of  equal  value,  still  the  valuation  should  have  been  of 
that  specific  part  which  was  situated  within  the  county,  and  not  of  an  undi- 
vided part  of  the  whole  road,  portions  of  which  are  within  two  other  counties. 
A  farm  or  a  field  might  be  divided  by  a  county  line,  but  in  such  case  the  valu- 
ation should  not  be  of  the  whole  farm  or  field,  and  the  assessment  made  upon 
such  valuation,  in  proportion  to  the  quantity  situated  in  the  county  for  which 
the  tax  is  levied.  Each  county  must  assess  and  tax  the  real  property  within 
its  limits,  and  no  other."  See  also  Mohawk  jr  Hudson  R.  Co,  v.  Clute^  4 
Paige  (N.  Y.),  384 ;  Albany  Sr  Schenectady  R,  Co,  v.  Oshom,  12  Barbour 
(N.  Y.),  223;  AWany  fr  West  Stockbndge  R.  Co.  v.  Canaan,  16  id.  244; 
Orange  if  Alexandria  R,  Co.  v.  Alexandria,  17  Grattan  (Va.),  176. 
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It  is  generally  held  that  the  real  estate  of  a  railroad  should  be  assessed  at 
its  value  for  railroad  purposes,  and  not  as  mere  farming  lands.  In  estimating 
the  value,  the  assessors  are  not  bound  to  consider  it  as  mere  land  and  super- 
structure, isolated  in  their  town  from  the  other  parts  of  the  road.  They  are 
entitled  to  estimate  the  value  of  that  part  of  the  real  estate  within  their  juris- 
diction which  conti'ibutes  to  make  up  a  complete  and  useful  railroad  extend- 
ing beyond  the  town  they  represent.  People  v.  Fredericks,  48  Barbour  (N.  Y.), 
173.  See  also  State  v.  Illinois  Central  R.  Co.,  27  Illinois,  64 ;  79  American 
Decisions,  396 ;  People  v.  Barker,  48  New  York,  70;  Louisville  J-  Nashville  R. 
Co,  V.  State,  8  Heiskell  (  Tenn.),  663.  In  People  v.  Barker,  at  p.  77,  the  Court 
say:  *'  The  argument  of  the  relator's  counsel  is  that  this  [the  land  of  a  rail- 
road within  a  certain  town]  should  be  assessed  as  an  isolated  piece  of  laud, 
having  in  substance  no  beginning  or  end,  that  is,  not  connected  with  anything 
at  either  end  beyond  the  limits  of  the  town.  A  railroad  through  the  town  of 
Hamburgh  only,  having  no  connection  at  either  end,  would  be  of  no  value. 
The  erections  and  superstructure  would  destroy  its  value  for  farming  purposes. 
As  a  railroad,  it  would  have  no  passengers  and  no  business,  and  would  be 
worthless.  The  attempt  to  use  it  as  such  would  involve  debt  and  embarrass- 
ment, but  no  profit.  In  like  manner,  the  portion  of  the  Erie  Canal  passing 
through  a  single  town,  with  no  outlet  at  either  end,  would  be  valueless.  A 
mill-race  disconnected  from  the  mill  would  be  of  no  value.  The  mill  severed 
from  its  race  would  be  of  little  value.  A  block  of  stores  walled  off  from  all 
neighboring  connections,  or  deprived  of  the  value  resulting  from  adjoining 
business  and  commerce,  would  be  of  little  value.  Each  item  of  property,  how- 
ever, with  its  connections  and  accompaniments,  and  used  for  the  purpose  and 
in  the  manner  intended,  might  be  of  great  value.  Each  piece  of  property  is 
to  be  estimated  in  connection  with  its  position,  and  the  business  and  profit  to 
be  derived  therefrom.  The  road  in  question  is  part  of  a  whole,  and  is  to  be 
valued  as  such.  This  is  independent  of  the  taxation  of  the  capital.  It  is  an 
estimate  of  the  value  of  the  real  estate  for  railroad  purposes,  as  a  mill  is  to  be 
estimated  for  its  value  for  milling  purposes,  and  not  at  its  value  for  a  church 
or  a  banking-house." 

But  cf.  People  v.  Clapp,  152  Xew  York,  490,  where  it  was  held  that,  in 
assessing  for  real  estate  taxation  the  portion  of  a  railway  situated  within  a 
town«  it  is  erroneous  to  base  the  valuation  upon  the  income  or  earning  power 
of  an  entire  eitensive  system  of  which  such  portion  forms  a  part.  The  Court 
say  that,  under  the  later  statutes,  some  of  the  language  in  People  v.  Barker, 
supra ^  would  not  now  be  correct. 

The  improvements  made  upon  the  real  estate  belonging  to  a  railroad  com- 
imny«  ocHMipied  and  fitted  for  use  as  a  roadway,  must  be  taken  into  account  in 
fixiujr  its  value  for  the  purjx^ses  of  taxation.  Chicago  j*  Xorthwestem  R.  Co. 
v.  Lef  Count ti,  44  Illinois,  24S. 

In  estimating  the  value  of  railroad  property,  the  assessors  are  not  to  be 
governeil  solely  by  its  cost  Its  capacity  to  earn  money  is  the  most  important 
elenuMit  to  W  considered.  Cincinnaii  Southern  R,  Co.  v.  Guenther^  19  Federal 
Ke|vrtor.  ''*5^r>:  Pfoi^e  v.  Keator^  67  Howards  Practice  Rep.  (X.  Y.)  277. 
In  tlu»  fv^^mer  case,  the  Court  said  :  "  The  value  of  a  railroad,  especially  a  new 
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one,  is  a  problem  of  no  easy  solution.  It  is  quite  evident  that  the  respondent 
assessed  the  value  of  that  part  of  this  railroad  in  Roane  County  mainly  from 
the  cost  of  its  construction.  ...  To  make  the  cost  of  a  thing,  especially  a 
railroad,  the  measure  of  its  value,  or  even  a  chief  constituent  thereof,  is  most 
fallacious.  A  railroad  that  costs  $20,000  per  mile  is  worth  as  much  as  one 
that  costs  $50,000  per  mile,  if  its  business  and  net  earnings  be  as  great  or 
greater.  Indeed,  it  is  more  valuable,  in  one  sense,  as  it  makes  a  better  return 
on  the  investment.  .  .  .  Sometimes,  indeed  often,  property  may  cost  much 
and  be  worth  very  little,  or  cost  little  and  be  of  great  worth.  Its  cost  may  be 
looked  to  as  an  element  entering  into  its  value,  but  not  as  its  sole  or  even  chief 
element.  The  earnings  of  a  railroad,  present  and  prospective,  must  form  a 
most  important  ingredient  in  the  estimation  of  its  value.  What  amount  of 
business  has  it  done,  is  it  doing,  and  what  is  it  likely  to  do?  What  through 
freights,  local  freights,  &c.,  does  it  carry  and  will  it  carry?  Many  things 
must  be  considered  in  arriving  at  its  value." 

But  the  cost  of  a  railroad,  though  not  an  absolute  criterion  of  its  value,  is 
an  important  element  in  determining  the  value.  Central  R.  Co,  v.  State  Board 
of  Assessors^  49  New  Jersey  Law,  1. 

So  the  rent  which  a  lessee  for  099  years  of  a  railroad  promised  to  pay  is 
evidence  of  the  market  value  of  the  road  at  the  date  of  the  lease.  But  if  the 
rent  is  more,  or  less,  than  the  use  of  the  road  is  worth,  the  taxable  value  of 
the  road  is  not  on  that  account  more  or  less  than  the  price  for  which  the  road 
can  be  sold.  Atlantic  Sf  St.  Lawrence  R.  Co.  v.  Stale,  (50  New  Hampshire, 
133. 

An  important  element  for  ascertaining  the  value  of  a  railroad  is  the  amount 
of  its  net  profits.  State  v.  Illinois  Central  R.  Co.,  27  Illinois,  64;  79  Ameri- 
can Decisions,  396.  But  '*  if  no  net  profit  is  derived  from  the  operation  of 
the  road,  it  does  not  necessarily  follow  that  the  road  has  no  market  value.  A 
railroad  that  makes  no  profit  by  the  transportation  of  freight  and  passengers 
may  be  of  some  value  for  increasing  the  business  of  other  roads,  or  being  use- 
ful in  some  other  way.  .  .  .  The  fact  that  net  earnings  are  or  are  not  derived 
from  the  transportation  of  freight  and  passengers  is,  of  course,  material  evi- 
dence on  the  question  of  the  value  of  the  road."  Doe,  C.  J.,  in  Atlantic  Sf 
St.  Lawrence  R.  Co.  v.  State,  60  New  Hampshire,  133,  140. 

In  Louisville  Sf  New  Albany  R.  Co.  v.  State,  25  Indiana,  177;  87  American 
Decisions,  358,  a  statute  providing  that  the  appraisers,  in  estimating  the  value 
of  a  railroad  for  purposes  of  taxation,  should  take  into  consideration  the  loca- 
tion of  the  road  for  business,  the  competition  of  other  roads,  its  earnings  above 
current  expenses  and  repairs,  its  condition  for  present  and  future  business,  so 
as  to  enable  them  to  arrive  at  the  actual  present  value  of  the  road,  independent 
of  what  it  cost  or  the  amount  of  its  indebtedness,  was  held  to  be  constitu- 
tional. It  was  contended  that  it  was  unconstitutional  as  requiring  a  special 
method  of  appraising  the  real  estate  of  railroad  companies.  The  Court  said  : 
"  But  the  constitution  does  not  require  a  uniform  method  of  valuation  of 
property,  but  only  ^  such  regulations  as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property,  both  real  and  personal.'  The  Legislature  most  use  a  dis- 
cretion as  to  the  best  method  of  securing  a  just  valuation  of  property,  and 
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unless  the  method  adopted  be  clearly  inadequate  to  secure  that  result,  we  can- 
not question  its  action.  The  elements  that  make  up  the  value  of  a  railroad 
are  not  identical  with  those  that  give  value  to  other  property,  and  it  is  cer- 
tainly proper  to  take  into  account  in  estimating  such  value  every  considera^ 
tion  enumerated  in  the  statute.  Indeed,  it  seems  to  us  that  the  direction  was 
hardly  required,  as  an  intelligent  appraiser  would  naturally  give  weight  to  all 
these  things  iu  making  an  estimate  of  the  value  of  the  railroad."' 

It  is  proper  for  assessors,  in  valuing  the  property  of  a  railroad  coi-poratiou 
in  their  town,  to  take  into  consideration  the  verified  reports  of  the  company 
as  to  its  earnings,  made  as  required  by  law.  People  v.  Hicks,  105  New  York, 
198. 

In  State  v.  Virginia  §•  Truckee  R.  Co,,  23  Nevada,  283 ;  35  Lawyers'  Re- 
ports Annotated,  759,  under  a  statute  providing  that  all  property  should  be 
assessed  at  its  actual  cash  value,  and  that  the  term  "  cash  value  "  means 
the  amount  at  which  the  property  would  be  appraised  if  taken  in  payment  of 
a  just  debt  from  a  solvent  debtor,  it  was  held  that  the  value  of  a  railroad  for 
the  purpose  of  taxation  must  be  determined  mainly  by  its  net  earnings,  capi- 
talized at  the  current  rate  of  interest,  taking  into  consideration  any  immediate 
prospect  of  an  advance  or  decrease  in  the  earning  capacity  of  the  road.  See 
also  People  v.  Hicks,  40  Hun  (X.  Y.),  598. 


No.  15.— TYNE   BOILER  WORKS  COMPANY  v.  LONG- 
BENTON  (OVERSEERS). 

(c.  A.  1886.) 

RULE. 

The  question  whether  machinery  used  in  connection 
with  land  in  a  manufacturing  business  enhances  the  rate- 
able value  of  the  land  depends  not  upon  the  physical  con- 
nection of  such  machinery  with  the  soil,  but  upon  whether 
it  is  used  and  intended  to  remain  as  a  necessary  part  of 
the  manufacturing  plant  so  long  as  the  business  is  car- 
ried on. 

Tyne  Boiler  Works  Company  y.  Longbenton  (Oyerseers). 

18  Q.  B.  D.  81-95  (s.  c.  56  L.  J.  M.  C.  8;  55  L.  T.  825;  35  W.  R.  110). 

[SI]  Poor-rate.  —  Rating  of  Premises  wiih  Machinery,  — Machines  used  in  can- 
necHon  with  the  Hereditament,  but  remaining  Personal  Property. 

In  estimating  the  rateable  value  of  premises  used  as  a  manofactory,  ma- 
chinery and  plant  placed  thereon,  for  the  purpose  of  making  them  fit  as  prem- 
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ises  for  each  a  manufactory,  are  to  be  taken  into  account  as  enhancing  the 
value  of  the  hereditament,  although  such  machinery  and  plant  remain  personal 
property,  and  are  not  physically  attached  to  the  premises. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division  upon 
a  special  case  stated  by  Quarter  Sessions  upon  appeal  against  a 
poor-rate. 

The  facts  stated  in  the  special  case  are  set  forth  at  length  in  the 
report  of  the  case  in  the  Court  below  (17  Q.  B.  D.  651),  but,  briefly 
stated,  they  were  in  effect  as  follows:  The  appellants  were  the 
occupiers  of  premises  known  as  the  Tyne  Boiler  Works.  Certain 
machinery  and  plant  of  a  heavy  nature,  including  an  engine, 
boiler,  shafting,  travelling  cranes,  and  other  machinery,  as  de- 
scribed in  the  report  of  the  case  below,  had  been  placed  upon  the 
premises.  The  whole  of  such  machinery  and  plant  were  the  prop- 
erty of  the  appellants,  and  not  of  the  freeholders,  and  were  re- 
quired for  the  purpose  of  boiler  making,  and  were  arranged  and 
adapted  for  use  upon  the  premises  for  manufacturing  and  setting 
up  boilers,  and  were  so  used;  and  further  than  appeared  in  the 
case  there  was  not  any  intention  on  the  part  of  the  appellants  of 
making  such  machinery  and  plant  part  of  the  soil  or  heredita- 
ments, or  of  permanently  annexing  them  thereto.  The  machinery 
and  plant  could  be  and  were  taken  down  and  removed  when  and 
as  required  for  repairs  or  rearrangement,  or  for  any  other  purpose, 
without  injury  to  themselves  or  structural  damage  to  the  heredita- 
ments. The  machines  constituting  the  machinery  and  plant  were 
each  of  them  as  machines,  except  so  far  as  appeared  in  the  case, 
separate  and  distinct  from  each  other,  and  could  be  and 
were  in  practice  *from  time  to  time  sold,  renewed,  and  re-  [*82] 
moved  as  separate  and  distinct  articles.  It  will  be  seen  on 
referring  to  the  report  below  that  some  of  the  machines  were  not 
attached  either  to  the  soil  or  building,  but  rested  by  their  own 
weight  on  the  ground,  or  on  cement  or  stone  foundations  specially 
prepared  for  them ;  while  some  of  the  machines  were  fixed  as  de- 
scribed in  the  case.  The  object  of  the  attachment  of  the  machines 
was  to  steady  them,  and  it  did  steady  them  in  working,  and  the 
method  of  attachment  was  convenient  when  occasion  arose  for 
their  removal. 

The  mode  in  which  the  rateable  value  of  the  premises  was 
arrived  at  was  by  ascertaining  the  gross  estimated  rental  which  a 
tenant  from  year  to  year  might  reasonably  be  expected  to  be  will- 
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icg  to  give  for  the  use  of  them  (inclusive  of  the  machinery  and 
plant),  and  by  making  the  statutory  deductions  from  such  rental. 

Tne  appellants  contended  that  the  machinery  and  plant  were  not 
any  ot  them  part  of  the  freehold  or  hereditament,  but  were  chat- 
tels, and  that  they  were  not  nor  were  any  of  them  rateable  or  to 
■:e  tuiken  into  consideration  as  enhancing  the  rateable  value  of  the 
herediiacientSw 

Tie  resprcdents  contended  that  the  machinery  and  plant  were 
nejesjaiT  to  the  beneficial  occupation  of  the  premises  as  boiler 
w:rk5,  that  being  the  business  to  which  they  were  appropriated, 
jLzi  tha:  they  ought  to  be  taken  into  consideration  as  enhancing 
;ie  raredVle  value  of  the  premises  to  which  they  were  attached. 

Tie  S^<c?ions  considered  that  the  case  of  Laing  v.  BishoptDear- 
w  '/•*?,  o  Q.  R  D.  299,  was  conclusive,  and  held  that  the  ma- 
cLi-nfry  and  plant  had  been  rightly  taken  into  consideration  in 
e<::r-*.::::^  the  rateable  value  of  the  premises.  The  question  for 
tlx  C  urt  was  whether  this  decision  was  correct 

T::e  V teen's  Bench  Division  aflBrmed  the  decision  of  the  Quarter 


<:r  H.rac*  Pavey,  Q.  C,  R  T.  Eeid,  Q.  C,  and  Dodd,  for  the 
i'  \vll,intSw  —  Machines  as  mere  chattels  cannot  be  rated,  but,  if 
tlv;  V  h^ve  lvvx"»me  part  of  the  premises,  they  would  be  rateable  as 

jwrt  of  the  hereditament  rated.  But  it  is  impossible  to 
•  <y  unviersiand  *on  what  principle  things  which  remain  move- 

al  le  chattels  and  are  not  part  of  the  premises,  and  there- 
♦^  ,^x  ^^j^  j.^^^j  in  themselves  rateable,  can  be  taken  into  consideration 
::t  o>i:i:i:ating  the  value  of  the  hereditament  It  is  intelligible 
:'^  it.  It*  tlie  valuOv^  of  two  things  be  taken  together,  the  result  is 
:>.'  >;:u:  of  tlioir  values  in  conjunction;  but  it  is  utterly  unintel- 
V^  1  'o  h'^vv.  if  the  value  of  one  of  them  is  to  be  excluded  from  the 
ri,^.  it  is  to  K*  taken  into  consideration  as  enhancing  the  value 
ot  t' 0  otlier  It  may  be  possible  to  draw  a  verbal  distinction 
\»:\\vvu  nitin,:  the  chattel  and  taking  its  value  into  account  as 
c^''\tnoiri:  :he  value  of  the  hereditament ;  but  in  substance  the  only 
»»^N\o  v^f  vUnng  the  latter  is  by  adding  its  value  to  that  of  the 
v..v»»-^.^^  which  is  the  same  thing  as  rating  it,  and  which,  it  is 
^,  V  v./xTvxl.  is  really  what  has  been  done  in  this  rate,  however  the 
o^xv  >v,iv  »^-ut  it  in  words.  There  are  really  only  two  alternatives, 
•  '  -  u\\/« 'vcrv  must  either  be  rateable  or  not  rateable.  The  true 
'  x;  ot  rHtv^Vility  must  be  whether  the  machines  have  been  aflBxed 
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to  or  become  part  of  the  premises  in  the  sense  that  they  would 
pass  by  a  demise  of  the  land.  If  they  have,  they  are  rateable, 
though  they  may  be  removeable  as  tenant's  fixtures.  If  they  have 
not,  they  remain  mere  chattels,  and  as  such  are  not  to  be  taken 
into  account'in  valuing  the  premises.  It  is  contended  that  none 
of  these  machines  have  become  attached  to  the  premises  in  this 
sense.  Loose  machinery  cannot  be  rateable.  The  3  &  4  Vict 
c.  89,  expressly  exempted  from  rating  personal  property  which  up 
till  then  had  been  by  law  rateable ;  and  it  is  contended  that,  if 
such  a  rate  as  this  is  good,  the  effect  of  that  Act  is  evaded.  The 
Parochial  Assessment  Act  (6  &  7  Will.  IV.  c.  96)  now  defines  the 
subject-matter  of  rating.  By  that  Act  it  is  a  "  hereditament  ^ 
that  is  to  be  rated,  and  nothing  but  the  hereditament,  including 
all  that  is  part  of  it,  can  be  taken  into  consideration.  It  is  sub- 
mitted that  the  true  rule  to  be  collected  from  the  various  deci- 
sions on  the  subject  previous  to  Laing  v.  Bishopwearmouth,  3  Q. 
B.  D.  299,  is  that  for  which  the  appellants  contend.  [They  cited 
on  this  point  and  discussed  Bex  v.  Birmingham  and  Staffordshire 
Gaslight  Co,,  6  Ad.  &  E.  634;  Bex  v.  Hogg,  1  T.  R  721 ; 
Bex  v.  St  Nicholas,  Gloucester,  1  T.  R  723;  Beg,  *v.  [*84] 
Guest,  7  Ad.  &  E.  951;  Beg,  v.  Southampton  Dock  Co,, 
14  Q.  B.  587,  20  L.  J.  (M.C.)  155;  Beg,  v.  Haslam,  17  Q.  B. 
220;  Beg,  v.  North  Staffordshire  By,  Co,,  30  L.  J.  M.  C.  68; 
Beg.  V.  Lee,  L.  R  1  Q.  B.  241 ;  Beg,  v.  Ealstead,  31  J.  P.  373 ; 
Chidley  v.  West  Ham,  32  L.  T.  486.]  Authorities  before  the 
passing  of  the  3  &  4  Vict  c.  89,  which  exempted  personal  prop- 
erty from  rating,  are  not  conclusive.  The  test  is  what  would  pass 
by  a  demise  of  the  hereditament,  not  by  a  demise  of  a  subject- 
matter  so  described  as  that  it  would  include  personalty  used  on 
the  premises  in  addition  to  the  hereditament  The  term  "  boiler 
works  "  is  an  ambiguous  term.  A  demise  of  such  and  such  boiler 
works  might  possibly  pass  more  than  the  hereditaments,  but  then 
the  subject-matter  of  the  demise  would  not  all  be  rateable.  It  is 
begging  the  question  to  say  that  the  boiler  works  are  rateable  as 
such,  and  then  that  a  demise  of  the  boiler  works  would  include 
this  machinery.  In  one  sense,  no  doubt,  the  boiler  works  are 
rateable,  but  that  is  not  the  sense  in  which  it  is  said  that  the 
machines  would  pass  by  a  demise  of  them.  The  Sessions  pro- 
ceeded on  the  case  of  Laing  v.  Bishopwearmouth,  If  that  case 
decides  what  the  Sessions  supposed,   it  is  contrary  to  previous 
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authorities,  and  this  Court  is  not  bound  by  it.  The  principles 
laid  down  in  that  case  are  not  disputed,  but  it  is  submitted  that 
they  were  misapplied  to  the  facts  of  the  case.  The  Court  pur- 
ported to  give  eflfect  to  the  earlier  authorities,  but  it  really  went 
beyond  them. 

Admitting  that  some  small  effect  might  be  given  to  the  pres- 
ence of  the  machinery  as  enhancing  the  value  of  the  realty,  and 
that  a  tenant  would  give  a  little  more  rent  for  the  hereditament  on 
account  of  the  possibility  of  hiring  the  machinery  in  connection 
with  it,  it  is  clear  from  the  case  that  the  rate  here  goes  further 
than  that,  and  that  under  colour  of  taking  the  machinery  into 
account  in  valuing  the  premises  the  machinery  itself  has  been 
rated.  The  case  states  that  the  mode  in  which  the  rateable  value 
of  the  premises  was  arrived  at  was  by  ascertaining  the  rental 
which  a  tenant  would  give  for  the  use  of  them  (inclusive  of  the 

machinery  and  plant).  The  question  for  the  Court  is 
[*  85]  *  whether  the  machinery  and  plant  have  been  rightly  taken 

into  consideration  in  estimating  the  rateable  value  of  the 
premises.  They  also  cited  Reg.  v.  Lumsdaine,  10  Ad.  &  E.  157; 
ANv  V.  niiite,  4  T.  E.  771 ;  Hdlawell  v.  Eastwood,  6  Ex.  295, 
20  L  J.  Ex.  154. 

Sir  R  K  Webster,  A.G.,  W.  Graham,  and  Hans  Hamilton,  for 
the  respondents.  — This  case  does  not  raise  the  question  whether, 
assuming  that  these  machines  are  to  be  taken  into  consideration 
in  estimating  the  value  of  the  premises,  the  valuation  is  correct 
so  far  as  regards  the  manner  in  which  they  have  been  so  taken 
into  account  The  sole  question  stated  is  whether  they  were 
rightly  taken  into  consideration,  i.  «.,  whether  it  was  right  to 
take  them  into  consideration.  If  it  were  true  that  their  value  as 
ehrtttvls  had  really  been  included  in  the  rate  that  would  be  a  dis- 
tinct and  separate  ground  of  appeal.  No  question  of  quantum  was 
mised  at  tlie  Sessions,  or  in  the  Court  below.  If  such  a  question 
hrtd  lHH»n  raised  the  case  would  have  been  differently  stated. 
Thoso  machines  were  not  in  the  nature  of  loose  moveable  machines 
\>x  imiilements,  such  as  trucks  or  wheelbarrows.  Regarding  the 
l)\\»uu^os  as  boiler  works,  they  all  formed  integral  parts  of  the 
whole;  and,  if  the  works  were  to  be  continued  as  such,  those 
thitv.*^  wore  essential  to  them.  The  question  whether  such  things 
u\v  tUtuivs  is  not  the  test  for  the  purposes  of  rating.  Nor  is  any 
lOwsirul  attachment  to  the  premises  necessary.     The  idea  that,  in 
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order  to  be  taken  into  consideration  as  enhancing  the  value  of  the 
premises,  the  thing  must  be  screwed  or  bolted  to  them  has  long 
been  exploded.  It  is  contended  that  the  result  of  the  decisions 
taken  as  a  whole  is  that  there  need  only  be  attachment  to  the 
premises  in  the  sense  that  the  thing  is  placed  on  the  premises  for 
the  purpose  of  being  used  on  the  premises  as  an  integral  portion 
of  them  in  their  existing  state  and  for  their  existing  purpose,  so 
long  as  they  are  used  for  such  purpose.  Some  of  the  machines  in 
this  case  are  actually  physically  attached  and  some  perhaps  may 
not  be ;  but  it  is  submitted  that  that  is  not  the  test.  The  test  as 
stated  in  the  decisions  is  whether  the  things  would  pass  by  a  de- 
mise of  the  premises  as  such  premises  now  exist  The 
premises  are  to  be  looked  at  as  *  they  exist  for  the  purpose  [*  86] 
of  rating,  so  that  the  question  whether  such  machinery 
remains  personalty  or  would  be  removeable  as  between  landlord 
and  tenant  and  such  like  questions  are  quite  immaterial.  The 
subject  of  rating  is  not  merely  the  land  pure  and  simple,  it  is  the 
hereditament  in  its  existing  state  at  the  time  of  rating.  So  here 
it  is  not  the  land  and  the  mere  shell  of  brickwork,  or  whatever 
the  structure  of  the  buildings  upon  the  land  may  be,  that  is  to  be 
looked  to;  but  the  land  and  works  as  they  exist  with  the  ma- 
chinery and  appliances  which  are  necessary  for  boiler  making  and 
are  intended  to  form  part  of  the  premises  as  a  whole,  while  they 
are  used  for  the  purposes  of  boiler  works.  Laing  v  Bishopwear- 
mouthy  3  Q.  B.  D.  299,  does  not  go  beyond  the  previous  decisions. 
The  principle  that  machinery  such  as  this  is  to  be  taken  into  con- 
sideration as  enhancing  the  rateable  value  of  the  hereditament  was 
very  early  established  by  the  decisions ;  and  it  is  contended  that 
none  of  the  more  recent  decisions  have  really  thrown  any  doubt 
upon  it.  Reg,  v.  Lee,  L.  R  1  Q.  B.  241,  was  decided  upon  the 
same  principle.  In  the  case  of  Chidley  v.  West  Ham,  32  L.  T. 
486,  the  only  question  was,  whether  the  articles  in  question  were 
themselves  rateable,  which  is  not  the  question  here.  In  the  case 
of  Reg,  V.  Hcdstead,  31  J.  P.  373,  it  would  seem  that  the  Sessions 
had  found  that  the  articles  were  mere  moveable  chattels,  and  the 
Court  only  held  that  they  were  not  wrong  in  law  in  so  doing.  It 
must  always  be  a  question  of  fact  for  the  Sessions  whether  the 
articles  are  so  attached  to  the  premises  as  to  enhance  the  value  of 
the  premises  as  such  or  not. 

Sir  Horace  Davey,  Q.  C. ,  in  reply. 
VOL.  xxn.  —  47 
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Lord  ESHER,  M.  R  —  The  first  difificulty  in  this  case  is  that  of 
determiniDg  what  the  question  is  which  the  case  raises.  To  that 
question  we  must  confine  ourselves,  and  not  be  led  away  to  any 
other  which  the  arguments  presented  to  us  may  suggest.  Looking 
to  the  respective  contentions  of  the  parties  as  stated  in  the  case, 
and  the  form  of  the  question  which  the  Court  is  asked  to  decide, 
I  am  of  opinion  that  the  question  which  was  disputed  between 
these  parties  at  the  Sessions,  and  which  the  Sessions  de- 
[*  87]  cided,  was  whether  *  or  not  the  articles  and  machinery  in 
question  were  to  be  taken  into  consideration  as  enhancing 
the  rateable  value  of  the  hereditaments.  The  Sessions  decided 
that  they  were  properly  taken  into  consideration  in  estimating 
the  rateable  value  of  the  hereditaments,  and  the  question  for  us 
is  whether  that  decision  was  correct.  I  do  not  think  that  we  are 
to  say  how  they  are  to  be  valued  as  enhancing  the  rateable  value. 
No  such  question  as  that  appears  to  me  to  arise  upon  the  case. 
The  question  is  whether  tliey  are  to  be  taken  into  consideration 
at  all.  It  seems  clear,  also,  that  this  was  the  question  raised  on 
the  argument  in  the  Divisional  Court,  for  the  argument  for  the 
appellants  there  was  that  "  these  machines  cannot  be  taken  into 
consideration  as  increasing  the  rateable  value  of  the  premises, 
unless  they  are  so  affixed  as  to  be  part  of  the  inheritance. '  That 
being  so,  I  do  not  think  we  are  entitled  to  deal  with  any  other 
question,  which  the  argument  before  us  may  have  raised. 

We  have  therefore  to  decide  whether  these  machines  ought  to 
be  taken  into  account  at  all  as  enhancing  the  value  of  the  heredit- 
aments to  be  rated,  not  whether  their  efifect  in  so  enhancing  the 
value  of  the  hereditaments  has  been  correctly  estimated  in  this 
case.  It  seems  to  me  obvious,  on  looking  at  the  terms  in  which 
the  case  has  been  stated,  that  the  case  for  the  appellants  was 
based  upon  the  supposition  that  the  decision  in  the  case  of  Zaing 
V.  Bishopweanriouthy  3  Q.  B.  D.  299,  had  gone  further  than  any 
of  the  previous  cases,  and  that  therefore  it  could  not  be  supported 
in  this  Court  If  that  is  not  so,  then  it  follows  that  the  argu- 
ment for  the  appellants  must  attack  not  only  that  case  but  the 
previous  cases  on  the  subject  as  well.  I  do  not  think  that  the 
Court  did  in  that  case  intend  to  overrule  or  go  beyond  the  earlier 
cases,  but,  on  the  contrary,  I  think  that  they  intended  to  adopt 
and  apply  the  doctrine  already  laid  down  by  them.  It  is  said 
with  respect  to  some  of  the  cases  that  they  are  not  authorities. 
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because  of  the  provisions  of  the  statute  passed  with  regard  to  the 
rating  of  personal  chattels.  Difficulties  had  arisen  with  regard 
to  the  question  how  far  personal  chattels  were  to  be  taken  into 
consideration  in  rating  the  inhabitants  of  a  parish.  Those  diffi- 
culties were  set  at  rest  by  the  statute  3  &  4  Vict  c.  89, 
but  it  had  nothing  to  do  *  with  the  question  how  the  value  [*  88] 
of  real  property  is  to  be  arrived  at  for  the  purpose  of  rating 
it  Nobody  says  that  these  machines  are  to  be  rated  as  personal 
chattels.  The  question  is  whether  they  are  to  be  taken  into 
account  in  estimating  the  rateable  value  of  the  premises,  which  it 
is  admitted  are  liable  to  be  rated.  The  statute,  therefore,  makes 
no  difference,  and  all  the  cases  with  regard  to  estimating  the 
value  of  real  property  remain  untouched  by  it  It  would  be  a 
strong  measure,  if  we  were  now  to  overrule  those  cases,  decided  as 
they  were  by  a  Court  to  which  the  decision  of  thiS  class  of  cases 
was  particularly  appropriated,  and  which,  therefore,  had  a  special 
familiarity  with  the  principles  involved  by  them.  On  the  con- 
trary, I  think  we  ought  to  look  upon  their  decisions  as  being  the 
authorities  from  which  to  ascertain  what  the  true  rule  is  by  which 
this  case  must  be  decided.  I  think  it  will  appear,  on  looking  at 
all  the  cases,  that  substantially  the  same  idea  has  been  present  to 
the  minds  of  all  the  Judges  who  decided  them  throughout ;  but  no 
doubt  they  have  had  some  difficulty  in  exactly  formulating  the 
rule,  and  there  is  a  certain  amount  of  difference  in  the  particular 
expressions  which  they  have  from  time  to  time  used.  I  will  refer 
first  of  all  to  the  case  of  Reg.  v.  ffaslam,  17  Q.  B.  220.  Patte- 
SON,  J. ,  there  says,  **  We  do  not  think  it  necessary  to  determine 
whether  the  chambers  erected  on  the  appellants'  premises  are  or 
are  not  annexed  to  the  freehold,  which  is  rather  a  question  of  fact 
for  the  Court  of  Quarter  Sessions  to  find  than  for  us  to  decide,  be- 
cause we  are  of  opinion  that,  according  to  the  principles  laid 
down  in  the  various  cases  on  the  subject,  the  rateable  value  of  the 
premises  is  undoubtedly  increased  by  the  use  of  these  chambers. " 
It  is  clear,  I  think,  from  this  case  that  the  learned  Judge  did  not 
think  it  necessary  that  the  matters  in  question  should  be  physi- 
cally attached  to  the  freehold.  Then,  again,  in  Beg,  v.  Southamp- 
ton Dock  Co.,  14  Q.  B.  587,  20  L.  J.  M.  C.  155,  Lord  Campbell, 
Ch.  J.,  said,  "  The  fourth  question  arose  upon  a  deduction  claimed 
by  the  appellants  which  was  disallowed.  They  contended  that 
their  cranes,  steam-engines,  and  other  like  ponderous  machinery, 
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although  attached  to  the  freehold,  ought  to  be  treated  as  stock-in- 
trade  and  part  of  the  capital  which  a  tenant  would  have  to  invest 
in  the  business  so  as  to  diminish  instead  of  increasing  the 
[*  89]  rateable  value  of  the  *  property  of  the  company.  The  Ses- 
sions did  find  as  a  fact  that  these  fixtures,  worth  £6450  to 
an  incoming  tenant,  although  attached  to  the  freehold,  are  capable 
of  being  detached  from  the  freehold  as  easily  and  with  as  little 
injury  to  it  as  other  fixtures  put  up  for  the  purposes  of  the  trade 
of  the  tenant,  and  usually  valued  as  between  incoming  and  out- 
going tenant  But  this  is  a  rate  upon  buildings  to  which  ma- 
chinery is  attached  for  the  purposes  of  trade;  and  it  has  been 
solemnly  decided  that  such  real  property  ought  to  be  assessed 
according  to  its  existing  value  as  combined  with  the  machinery, 
without  considering  whether  the  machinery  be  real  or  personal 
property,  or  \aiether  it  be  liable  or  not  to  distress  or  seizure  under 
a  fi.  fa. ,  or  whether  it  would  go  to  the  heir  or  executor,  or  at  the 
expiration  of  a  lease  to  the  landlord  or  tenant"  And  then  he 
cites  Rex  v.  Birtmngham  and  Staffordshire  Gas  Light  Co. ,  6  Ad. 
&  K  634,  and  Heg.  v.  Guest,  7  Ad.  &  E  951,  as  being  to  the 
same  effect,  the  rule  as  laid  down  in  the  latter  case  being  exactly 
in  the  terms  employed  by  Lord  Campbell,  Ck  J.  He  therefore 
treats  machinery  which  remains  personal  property  as  forming  an 
element  in  getting  at  the  value  of  the  realty.  He  no  doubt  uses 
the  expression  "  attached  to  it '  Is  his  meaning,  then,  that  the 
machinery  must  be  physically  attached  as  a  fixture  ?  I  do  not  so 
understand  it  I  will  now  refer  to  the  case  of  Jie^,  v.  Lee,  L.  R 
1  Q.  B.  241,  35  L.  J.  M.  C.  105,  in  which  the  subject  was  most 
•  elaborately  treated.  BLACKBrRN,  J.,  there  cites  Beg.  v.  I^orth 
Staffordshire  B^.  Co.,  30  L.  J.  M.  C.  68,  and  Beg.  v.  Southamp- 
ton Dock  Co.,  14  Q.  B.  587,  20  L.  J.  M.  C.  155,  and  proposes  to 
follow  them,  saying  that  the  same  principle  was  there  laid  down 
and  the  same  idea  conveyed  as  in  Hellatcell  v.  Eastwood,  6  Ex.  at 
p.  312,  20  L.  J.  Ex.  at  p.  160.  He  does  not  therefore  seem  to 
tliink  that  there  had  been  any  alteration  in  the  law  since  the 
earlier  cases,  and  proposes  to  adopt  the  same  rule  as  was  stated 
in  those  cases.  He  says  in  stating  the  rule:  "The  articles  may 
Ih:*  divided  into  three  classes:  first,  things  moveable,  such  as 
o':^.ce  and  station  furniture,"  It  is  clear  that  reference  is  there 
made  to  pure  chattels.  No  one  says  that  they  are  to  be  taken 
into    account   in    arriving  at   the  value  of    the  hereditaments. 
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*  He  proceeds,  "  Secondly,  things  so  attached  to  the  free-  [*  90] 
hold  as  to  become  part  of  it  *  No  one  doubts  that  they  are 
to  be  taken  into  account,  not  merely  as  enhancing  the  value  of 
the  freehold,  but  as  part  of  it.  So  that  the  two  classes  of  things 
are  taken  first  which  aie  clearly  on  one  side  and  the  other  of  the 
line  respectively,  and  which  present  no  difficulty.  Then  a  third 
class  of  articles  is  dealt  with  by  the  rule  as  expressed  by  the 
learned  Judge,  which  are  not  purely  and  simply  chattels  for  this 
purpose,  though  they  remain  chattels,  and  which  are  described  as 
"  things  which  though  capable  of  being  removed  were  yet  so  far 
attached  as  that  they  were  intended  to  remain  permanently  con- 
nected with  the  railway  or  the  premises  used  with  it,  and  to 
remain  permanent  appendages  to  it  as  essential  to  its  working.  * 
Here,  no  doubt,  modes  of  expression  are  used  which  dififer  slightly 
from  those  used  in  other  cases  by  other  Judges  on  the  subject 
The  terms  *  pennanently  connected, "  *  permanent  appendages  as 
essential  to  its  working,"  form  another  mode  of  expressing  the 
idea,  but  is  not  the  idea  intended  to  be  conveyed  the  same  as  in 
the  former  cases  ?  The  learned  Judge,  no  doubt,  further  on,  uses 
the  expression,  **  If  the  things  are  Annexed  although  but  slightly. " 
He  certainly  there  meant  to  refer  to  a  physical  annexation.  But 
then  he  was  dealing  with  the  particular  case  before  him,  where 
there  was  some  degree  of  physical  attachment  I  do  not  think 
that  he  meant  to  say  that  nothing  not  physically  attached,  could 
come  under  the  third  class  of  articles  mentioned  by  the  rule,  or 
to  overrule  what  was  said  by  Patteson,  J. ,  in  the  case  which  I 
have  before  cited.  Then  in  the  same  case,  LusH,  J.,  lays  down 
the  rule  thus :  **  Now  I  apprehend  that  the  premises  to  be  rated 
are  to  be  taken  as  they  are  with  all  their  fittings  and  appliances 
by  which  the  owner  has  adapted  them  to  a  particular  use,  and 
which  would  pass  as  part  of  the  premises  by  a  demise  of  them  to 
a  tenant  That  seems  to  me  to  express  what  in  other  words  has 
been  expressed  in  the  cases  referred  to  by  the  other  members  of 
the  Court "  Further  on  he  describes  the  matters  there  in  ques- 
tion as  all  "  fixed  and  so  far  annexed  as  to  be  intended  to  be  per- 
manent, and  as  really  necessary  for  the  use  of  the  premises  as  gas- 
works ;  *  and  says  that,  *  wherever  the  things  have  become 
so  far  a  part  of  the  *  premises  that  they  would  pass  by  a  [*  91] 
demise  of  those  premises,  they  would  form  a  part  of  the 
rateable  subject  of  the  inheritance  for  the  purpose  of  rating.  *" 
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Does  the  learned  Judge  mean  that  the  things  must  be  fixed  in  the 
sense  of  physically  being  fixtures  ?  I  think  not.  I  think  that  he 
means  to  lay  down  the  same  rule  as  that  laid  down  by  Black- 
burn, J.,  though  he  uses  somewhat  difi'erent  words.  Then  we 
come  to  the  case  of  Laing  v.  Bishopwearrrumthy  3  Q.  B.  D.  299. 
There  this  question  was  discussed,  and  all  the  previous  cases  were 
gone  through ;  and  the  Court  clearly  intended  to  adopt  and  act 
within  the  doctrines  laid  down  by  those  cases,  stating  that  they 
all  lay  down  the  same  rule,  and  that,  applying  the  rule  estab- 
lished by  them  to  the  present  case,  it  appears  to  them,  after 
having  carefully  considered  the  character  of  the  machinery  in 
question,  that  the  whole  of  it,  though  some  of  it  may  be  capable 
of  being  removed  without  injury  to  itself  or  to  the  freehold,  is 
essentially  necessary  to  the  shipbuilding  business  to  which  the 
appellants'  premises  were  devoted,  and  must  be  taken  to  be  in- 
tended to  remain  permanently  attached  to  them  so  long  as  the 
premises  were  applied  to  their  present  purposes.  Does  the  Court 
there  mean  by  the  word  "  attached, '  that  the  thing  must  be  bolted 
or  screwed  to  the  premises,  or  some  physical  mode  of  attachment  ? 
I  do  not  tliink  so.  I  think  that  they  could  not  have  meant  to 
differ  from  Patteson,  J. ,  when  he  said  that  it  was  unnecessary  to 
inquire  whether  the  machinery  was  or  was  not  annexed  to  the 
freehold.  If  by  "  attached"  the  Court  meant  only  physically 
attached,  then  a  piece  of  machineiy  weighing  many  tons  which 
rests  by  its  own  weight  and  which  is  never  intended  to  be  re- 
moved as  long  as  the  premises  are  used  for  the  same  purpose,  but 
which  is  not  bolted  or  screwed  to  the  premises,  is  not  to  be  taken 
into  account ;  but,  if  there  are  some  screws  by  which  it  is  fixed, 
it  is  to  be  taken  into  account  Such  a  consequence  seems  to  me 
to  be  monstrous.  I  do  not  think  the  Court  meant  by  the  word 
•  attached  *  that  physical  attachment  should  be  the  t€st  It  be- 
comes therefore  necessary  to  consider,  what  is  meant  by  the  word 
"  attached  "  in  the  decisions  on  the  subject  I  may  not  succeed 
in  expressing  the  rule  which  is  to  be  deduced  from  the  cases  with 
absolute  accuracy,  but  in  endeavouring  to  do  so,  I  will 
[*  92]  leave  out  the  word  "  attached  '  or  any  other  similar  *  ex- 
pression. I  believe  the  rule  really  to  be  that  things, 
which  are  on  the  premises  to  be  rated,  and  which  are  there  for 
tho  purpiv'^o  of  making,  and  which  make  the  premises  fit  as  prem- 
ises for  ilio  particular  purpose  for  which  they  are  used,  are  to  be 
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taken  into  account  in  ascertaining  the  rateable  value  of  such 
premisea  Of  course  it  is  not  all  things  on  the  premises,  or  that 
are  used  on  the  premises,  which  are  to  be  taken  into  account ;  but 
things  which  are  there  for  the  purpose  of  making,  and  which  do 
make  them  fit  as  premises  for  the  particular  purposes  for  which 
they  are  used.  It  seems  to  me  that,  when  things  are  brought 
into  that  category,  they  would  pass  by  a  demise  of  the  premises 
as  such  as  between  landlord  and  tenant;  and  that  so  the  test  pro- 
posed by  Lush,  J. ,  and  that  which  I  propose,  become  in  substance 
identical.  Taking  that  to  be  the  proper  test  and  applying  it  to 
the  question  in  this  case,  I  should  say,  in  accordance  with  the 
opinion  of  Patteson,  J.,  with  regard  to  each  of  the  articles  in 
question,  that  it  is  immaterial  to  inquire  whether  they  are  or  are 
not  physically  annexed  to  the  freehold,  and  that  they,  all  of  them, 
come  within  the  rule  as  I  have  expressed  it  They  are  all  on  the 
premises  for  the  purpose  of  making  and  they  do  make  them  fit  as 
premises  for  the  purpose  for  which  they  are  used,  and  therefore  in 
arriving  at  the  rateable  value  of  such  premises  they  must  be  taken 
into  account 

This  conclusion  appears  to  me  to  dispose  of  the  case,  for,  as  I 
have  said  before,  I  do  not  think  we  have  to  decide  how  they  are 
to  be  valued  in  taking  them  into  account  With  regard  to  the 
case  of  Chidleij  v.  West  Ham,  32  L.  T.  486,  I  do  not  say  that  the 
Court  was  not  right  in  deciding  as  they  did  on  the  case  as  it  came 
before  them,  but,  if  the  right  question  had  been  asked  them,  I 
cannot  understand  how  it  could  have  been  possible  to  say  that  the 
articles  there  in  question  ought  not  to  have  been  taken  into  ac- 
count in  arriving  at  the  rateable  value.  With  regard  te  the  deci- 
sion in  Beg,  v.  Hahtead,  31  J.  P.  373,  I  do  not  think  that  it  has 
any  important  bearing  on  the  present  case.  For  these  reasons  I 
think  the  appeal  must  be  dismissed. 

LiNDLBY,  L.  J.  —  The  first  question  is,  what  the  property  is 
which  is  to  be  rated  and  how  it  is  to  be  described.  It  is 
described  in  *  the  rate  book  as  "  Boiler  works  and  land. "  [*  93] 
And  it  seems  to  me  that  a  good  deal  turns  on  the  question 
whether  that  description  is  right  or  wrong.  Nobody  says  that 
the  property  to  be  rated  is  improperly  so  described,  and  looking 
at  the  Parochial  Assessment  Act  it  does  not  seem  to  me  that  it 
was  improper  to  rate  it  under  that  description. 
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For  the  purpoee  of  deciding  this  case  we  must  look  at  that  Act 
and  also  the  authorities  which  show  what  has  been  the  construc- 
tion of  the  enactments  with  r^ard  to  rating  from  the  beginning. 
So  far  as  I  can  see,  the  Courts  do  not  appear  ever  to  have  departed 
from  the  construction  which  was  originally  adopted  by  them.  The 
F&roehial  Assessment  Act  says  that  no  rate  shall  be  of  any  force 
that  is  not  made  upon  an  estimate  of  the  net  annual  value  of  the 
several  hereditaments  rated,  and  that  the  estimate  is  to  be  of  the 
rent  at  which  the  same  may  reasonably  be  expected  to  let  from 
year  to  year,  subject  to  certain  deductions;  and  then  there  is  a 
proviso  which  seems  not  unimportant,  though  its  wording  is  a 
little  obscure :  "  Provided  always,  that,  nothing  herein  contained 
shall  be  construed  to  alter  or  affect  the  principles  or  different  rela- 
tive liabilities,  if  any,  according  to  which  different  kinds  of 
hereditaments  are  now  by  law  rateable. '  The  estimate  of  value, 
therefore,  is  to  be  determined  by  an  estimate  of  the  rent  which 
the  hereditaments  may  be  expected  to  command  on  a  tenancy  from 
year  to  year;  and  it  seems  to  follow  that  the  statute  did  not  mean 
that  they  should  be  looked  at  merely  as  so  much  land,  but  that 
they  should  be  taken  as  they  are  found,  and  that,  if  they  are 
found  with  buildings  on  them,  the  estimate  must  be  based  on  the 
rent  for  which  they  would  let  in  that  state  from  year  to  year. 
They  are  not  to  be  treated  as  if  demised  as  so  much  land,  but  as 
if  demised  as  so  much  land  with  works  or  whatever  structure  is 
upon  them.  It  is  argued  that  in  estimating  the  value  of  these 
works  the  value  of  the  machinery  mentioned  in  the  special  case  is 
to  be  altogether  left  out  I  cannot  agree  with  that  contention. 
Nothing  is  included,  so  far  as  I  understand  the  nature  of  the 
machinery,  which  would  be  mere  loose  machinery  and  which 
would  not  pass  to  a  tenant  to  whom  the  works  were  demised. 

The  articles  in  question  seem  to  come  in  the  same  category 
[*  94]  as  millstones  in  a  mill  which  would  pass  by  a  *  demise  of 

the  mill.  They  are  part  of  the  works  taken  as  a  whole.  1 
cannot  find  among  them  anything  that  would  not  be  included  in 
such  a  hy}xHhetioal  tenancy  of  the  works  as  is  contemplated  by 
the  Aou  Physical  annexation  has  never,  so  far  as  I  understand 
the  oases,  Iven  considered  the  test  Bex  v.  Hogg,  1  T.  B.  721, 
/?<^ ».  V.  //.T^'ii-H,  17  Q.  R  220,  and  many  cases  subsequent  to  the 
Act,  sotMU  to  show  that  the  question  whether  there  is  physical 
annoxati  n  or  nv^t  is  not  conclusive  either  way.     We  are  asked, 
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as  it  seems  to  me,  to  say  that  it  is  necessary,  in  order  that  ma- 
chines may  be  taken  into  consideration  in  arriving  at  the  rateable 
value,  that  they  should  have  become  part  of  the  realty  by  attach- 
ment to  it.  I  do  not  think  that  we  can  say  this  consistently  with 
the  Act  and  the  previous  decisions. 

The  only  case  that  seems  to  me  to  present  any  difficulties  is 
the  case  of  Ghidley  v.  West  Ham,  32  L  T.  486.  But  I  think 
that  the  true  view  of  that  case  is  that  it  was  decided  on  the 
ground  that  the  tanks  in  question  had  been  rated  as  mere  per- 
sonal property.  I  do  not  understand  the  case  as  deciding  that 
they  could  not  have  been  taken  into  account  at  all  in  fixing  the 
rateable  value  of  the  premises.  It  would  liave  been  absurd  to 
suppose  on  the  facts  stated  that  they  would  not  have  passed  by  a 
demise  of  the  premises.  I  think  that  the  true  test  in  these  cases 
is  that  stated  by  the  Master  of  the  Eolls. 

Lopes,  L.  J.  —  The  question  here  is  whether  certain  machines 
are  to  be  taken  into  consideration  in  arriving  at  the  rateable  value 
of  the  works,  such  machines,  it  is  alleged,  not  being  either  land- 
lord's fixtures,  or  tenant's  fixtures,  or  trade  fixtures,  and  in  some 
cases  not  being  physically  attached  to  the  premises.  It  is  clear 
that  personal  property  such  as  machinery  is  per  se  not  rateable, 
but,  if  attached  so  as  to  be  either  a  landlord's  fixture,  or  a  ten- 
ant's fixture,  or  a  trade  fixture,  it  is  equally  clear  that  it  is  rate- 
able as  increasing  the  value  of  the  premises,  and  the  rent  which  a 
tenant  from  year  to  year  would  give  for  them.  But  then  there 
are  things,  which,  though  they  may  not  be  physically  attached 
or  may  be  removeable  without  damage  to  themselves 
*  or  the  freehold,  are  so  placed  on  the  premises,  and  so  [*  9oJ 
essential  to  their  use  for  the  purpose  for  which  they  are 
used,  and  so  much  intended  to  be  used  with  them  for  that  pur- 
pose, that  they  have  practically  become  for  the  time  being  part  of 
the  premises.  The  question  is  whether  such  things  are  to  be 
taken  into  account  in  estimating  the  rateable  value  of  the  prem- 
ises. I  am  of  opinion  that  they  must  be  so  taken  into  account. 
A  long  series  of  cases  seems  to  me  to  establish  this  conclusion. 
The  only  case  which  appeared  to  me  at  first  sight  inconsistent 
with  it  was  the  case  of  Chidley  v.  West  Ham,  32  L.  T.  486.  But 
I  think,  if  carefully  looked  into,  that  the  true  ground  of  that  de- 
cision must  have  been  that  the  tanks  there  were  separately  rated 
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i*  rtr^ciil  ir.jertT,  which  of  course  was  wrong.  Then  the  ques- 
n.a  ini5»  wLeiher  the  articles  mentioned  in  this  case  come 
w:ii_iL  :j.e  :Ljljs  vi  things  which  I  have  mentioned.  I  am  of 
^^.n  ili.i:  iliey  da  I  adopt  the  concluding  words  of  the  judg- 
:iit::i:  c  iLkTHnr.  J.,  in  the  Court  below,  where  he  says  that  the 
:i.^v^:z-rry  iiz^ii:  :o  be  taken  into  account  as  essentially  necessary 
T.  :l:e  '.:i:?:zc<c-  :o  which  the  premises  are  devoted  and  manifestly 
u::-.i*:tc  :•:  rezuia  d.^nnected  with  the  premises  so  long  as  they 
AT-  irffi  :.r  riinf  same  purposea  It  is  argued  that,  though  the 
Tr::«  :v"ri  :•.  wj::Ii  I  have  alluded  is  the  result  of  a  long  series  of 
.':ir^>w  w^  :iijiz  z>  overrule  these  cases.  I  can  see  no  reason  for 
uir  5u:.:^^c:'  ci*  I:  seems  to  me  that  they  are  founded  upon  good 
>eT:>t  -Liii  ^'-^-i:  Ii*.  For  these  reasons  I  think  that  the  decision 
.£  --It:  vT^ur:  '^el'.w  was  right,  and  should  be  affirmed. 

Appeal  dismissed. 

ENGLISH  NOTES. 

V    1    ".  'Sf  :Oh^rre\l  that  in  the  principal  case,  Lord  Eshbr,  M.  R., 

».'*>     ..-*>/   r.-   saiv  :ba:  the  question  for  the  Court  was  whether  the 

v.,.v  •   '.^  '*•  ^-i>  v  be  taken  into  account  as  enhancing  the  value  of  the 

'^.-  ..    '.^  Ti  >v'^  Av.d  not  how  the  machinery  was  to  be  so  taken  into  ac- 

r*  ^  5i^*3is  to  suggest  that  the  premises  ought  to  have  been 

'J.  .•  •v  ^t,     * :  T  ^' -  the  basis  of  the  rent  they  would  have  commanded  with- 

!•  ^TMk  "^  .:ury,  n^^r  of  the  rent  they  would  have  commanded  together 

i«     I     >,  7.j^r::urv,  but  at  some  intermediate  figure.     But,  in  spite  of 

•v    ;».,:. ^o^'   L-  rd  EsHER,  M.R.,  used,  and  in  spite  of  the  fact  that 

>i  •     .w-  \i.:»^-,;^^  h;4s  lHH?n  used  in  other  cases,  it  is  submitted  that  the 

^  X .»     v.:  I  rwATvi  iu  the  appellants'  argument,  namely,  that  where  ma- 

X  ^  '<  tv*  K»  taken  as  enhancing  the  value  of  premises  at  all,  the 

..  V  ..  ^^  ".»*..;>:  W  valued  on  the  hasis  of  the  rent  they  would  fetch  with 

\   .  .«v  '  "vT^  v**i  them,  —  or,  in  other  words,  that  in  substance  the  ma- 

,  '     V   ^  ^v:^;  *:iielt  be  rated,  —  is  the  true  view. 

•,  '  <  \  ,>*  :s  supjx^rted  by  the  language  of  the  judgments  in  several 
,  -v.  >  ^  *w  ^:  bsi*  Kvn  said  that  the  question  whether  particular  ma- 
,  »  ,  ,  ^  v<  to  K*  tuken  into  account  in  assessing  premises,  depended 
.  V  a  H  V  N  r  :  Ae  lUiiohiuery  ought  to  be  regarded  as  part  of  that  which 
.^  \  V .  N'vuwl  :en;»at  would  rent:  see,  e.  g,  perCocKBUEX,  Ch.  J.,  and 
:  .  V ..  ;  >  vi  .V  7.  V.  Zfe*,  p.  748,  post. 

v  X.     sr  v-vl  s^Ij^o  by  the  fact  that  machinery  which  is  taken  into 

^xN  V.       vx  ^.-'\v'v.a^  the  value  of  the  premises  is  not  also  treated  as 

,  >  .^.  l.'-v\:t'/>i  j^twk  in  computing  the  value  of  the  premises  on  the 

y^  ^    ^     ^^.  *»:v:l:^  SKXvrdiug  to  the  method  explained  in  the  note  to 
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the  preceding  cases:  see  Beg,  v.  Southampton  Docks  Co.y  Reg,  v. 
North  Staffordshire  Baihvay  Co.y  and  Reg.  v.  Zee,  post. 

And  lastly  it  is  supported  by  the  absence,  in  any  reported  case,  of  any 
suggestion  as  to  a  measure  of  the  enhancement  of  value  due  to  ma- 
chinery other  than  the  value  of  the  machinery.  The  question  as  to  the 
measure  of  the  enhancement,  in  the  case  of  machinery  of  the  character  of 
that  in  question  in  the  principa)  case,  which,  though  it  is  to  be  taken  as 
enhancing  the  value  of  the  premises,  has  not  actually  become  part  of 
the  freehold,  must,  however,  apparently  be  regarded  as  still  open. 

It  is  necessarily  difficult  to  find  criteria  which  will  satisfactorily  dis- 
tinguish between  machinery  and  apparatus  that  enhance  the  value  of 
premises,  and  machinery  and  apparatus  that  should  for  all  purposes  be 
treated  as  mere  chattels ;  for  there  are  obviously  infinite  gradations  be- 
tween apparatus,  on  the  one  hand,  which  is  as  unquestionably  part  of  the 
freehold  as  a  railway  bridge,  and  apparatus,  on  the  other,  aa  unquestion- 
ably a  mere  chattel  as  a  pen-knife.  And  it  cannot  be  said  that  the 
criteria  laid  down  in  the  cases  are  either  very  intelligible  or  very  easy 
of  application. 

The  cases  decided  before  the  principal  case  are  so  fully  discussed  in 
Lord  Esher's  judgment  that  it  will  suffice  to  refer  to  them  very  shortly 
in  the  present  note. 

In  Rex  V.  Birmingham  and  Staffordshire  Gas  Light  Co,  (1837), 
6  A.  &  E.  634,  6  L.  J.  M.  C.  92,  it  was  held  that  a  rate  could  not  be 
supported  in  which  certain  houses  containing  steam-engines  and  other 
fixed  machinery  were  valued  without  regard  to  the  value  derived  from 
the  machinery. 

In  Bex  v.  Guest  (1838),  7  A.  &  E.  961,  45  R.  R.  842,  where  the 
principle  quoted  by  Lord  Campbell,  Ch.  J.,  in  Reg.  v.  Southampton 
Docks  (1851),  14  Q.  B.  587,  20  L.  J.  M.  C.  155,  15  Jur.  268,  in  terms 
again  quoted  by  Lord  Esher,  M.  R.,  in  the  principal  case,  was  laid  down, 
the  question  arose  as  to  machinery  connected  with  mines  and  ironworks, 
but  the  case  does  not  show  at  all  fully  the  nature  of  the  machinery. 

In  Beg.  v.  Southampton  Docks^  supra,  the  question  how  the  cranes, 
steam-engines  and  other  ponderous  machinery  of  the  dock  company 
should  be  dealt  with  in  valuing  the  docks,  arose  m  the  shape  of  the 
question  whether  they  should  be  treated  as  part  of  the  tenant's  stock,  so 
as  to  enhance  the  amount  of  tenant's  capital,  and  consequently  to  en- 
hance the  deduction  to  be  made  for  tenant's  profits.  It  was  held,  for 
the  reasons  stated  in  the  passage  from  the  judgment  of  Lord  Campbell, 
Ch.  J.,  quoted  in  the  principal  case,  that  the  machinery  was  not  part  of 
the  tenant's  stock. 

In  Beg.  v.  Baslam  (1851),  17  Q.  B.  220,  15  Jur.  972,  large  leaden 
chambers  used  for  the  manufacture  of  sulphuric  acid  were  held  to  be 
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within  the  category  of  machinery  which  enhances  the  value  of  the 
premises  containing  it.  The  tanks,  which  weighed  several  tons  each, 
were  to  some  extent  connected  with  the  freehold;  hut  in  the  case  before 
the  Court  it  was  stated  that  though  they  were  attached  to  the  freehold 
in  the  manner  there  described,  they  were  not  affixed  thereto. 

In  ^^y.  V.  Morrison  (1852),  1  El.  &  BL  150,  22  L.  J.  M.  C.  14, 
17  Jur.  485,  a  floating  dock  used  in  connection  with  a  shipbuildiog 
yard  for  the  purpose  of  repairing  ships  was  held  not  to  enhance  the 
value  of  the  yard.  The  dock  was  moored  to  the  bed  of  the  river, 
and  to  the  yard  by  chains  which  could  be  easily  slackened  or  cast  o£E 
by  band,  as  was  done  whenever  a  vessel  was  docked  or  undocked.  The 
deck,  when  moored,  was  alternately  in  one  parish  and  another,  the  water 
beiug  the  boundary ;  and  perhaps  this  circumstance  may  have  influenced 
the  decision  of  the  Court,  though  it  is  not  referred  to  in  the  judgment. 

In  B^g.  T.  Xorth  Staffordshire  RaUway  Co.  (1860),  3  El.  &  El.  392, 
30  L.  J.  M.  C.  68,  7  Jur.  (N.  S.)  368,  8  L.  T.  554^  9  W.  E.  235,  it 
was  said  that  the  turntables,  cranes,  weighing  machines,  stationary 
engines,  lathes,  telegraph  apparatus,  and  gasworks  of  a  railway  company 
might  be  divided  into  three  classes :  first,  things  moveable,  such  as  office 
and  station  furniture ;  secondly,  things  so  attached  to  the  freehold  as  to 
have  become  part  of  it;  and,  thirdly,  things  which,  though  capable  of 
U'ing  removed,  were  yet  so  far  attached  as  that  it  was  intended  that 
they  $hvmld  remain  permanently  connected  with  the  railway,  or  railway 
|^reuu:<e$«  and  remain  permanent  appendages  to  it,  as  essential  to  its 
wv^rking.  And  it  was  held  that  things  of  the  first  class  only  should  be 
trt'ateti  as  tenant*s  stock,  while  things  of  the  second  and  third  classes 
eutortxl  into  the  value  of  the  hereditament.  It  may  be  noticed  that  no 
sugg^'^cion  was  made  that  any  practical  distinction  was  to  be  made  be- 
twtvu  things  of  the  second  and  third  classes  as  regards  the  effect  on 
the  v;»lue  of  the  hereditament. 

In  AV*;,  V.  Lte  Overseers  (1866),  L.  R.  1  Q.  B.  241,  85  L.  J.  M.  C.  105, 
IS  L,  T.  704»  14  W.  R.  311,  the  question  whether  certain  machinery 
and  ap(>aratus  belonging  to  a  gas  company  should  be  regarded  as  en- 
h.itunng  the  value  of  the  gasworks  again  took  the  form  of  a  question 
\k  bother  they  ought  to  be  regarded  as  forming  part  of  the  tenant's  stock. 
It  w^is  hold  that  the  company's  meters  formed  part  of  the  tenant's  stock; 
but  that  their  steam-engines,  condensers,  exhausters,  and  purifiers  were 
Uv^l  i>art  i>i  the  tenant's  stock,  but  went  to  enhance  the  value  of  the 
hon>iita»units«  The  judgments  delivered  in  the  case  are  long,  and  it 
«<xvms<  vhffiouU  to  extract  passages  from  them  which  fairly  represent  their 
ctYxVt.  It  may  be  mentioned  that  the  passage  quoted  in  the  principal 
cA^e  ftvnu  the  judgment  of  Blackburn,  J.,  is  a  passage  in  which  he 
XI A>  quv^tiug  frv^m  the  judgment  in  the  Southampton  Docks  case. 
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In  Eetjf.  V.  Halstead  (1867),  32  J.  P.  118,  bulky  machinery  contained 
in  a  silk  factory,  and  nsed  in  the  manufacture  of  silk,  was  held  not  to 
enhance  the  value  of  the  premises.  The  decision  may  perhaps  be  re- 
garded as  having  gone  on  peculiar  findings  of  fact  in  the  case  before 
the  Court.  If  that  is  not  the  explanation  of  the  decision,  it  seems  very 
difficult  to  reconcile  with  the  other  authorities,  not  perhaps  as  regards 
the  principle  applied,  but  as  regards  the  application  of  the  principle, 
which  is  where  the  whole  difficulty  lies. 

In  Chldley  v.  West  Ham  Overseers  (1874),  32  L.  T.  486,  tanks  of 
great  size  forming  the  roofs  of  buildings  and  rooms,  and  other  exceed- 
ingly bulky  and  heavy  machinery  and  apparatus  in  a  distillery,  were 
held  not  to  be  such  machinery  as  could  be  rated.  This  case  was,  how- 
ever, explained  in  the  principal  case  in  a  manner  that  for  all  practical 
purposes  has  the  effect  of  overruling  it. 

In  Laing  v.  Bishopwearmouth  Overseers  (1878),  3  Q.  B.  D.  299, 
47  L.  J.  M.  C.  41,  37  L-  T.  781,  26  W.  R.  351,  a  quantity  of  machinery 
of  various  kinds,  all  however  or  almost  all  of  bulky  character,  in  a  ship- 
building yard,  which  was  essentially  necessary  to  the  shipbuilding 
business  to  which  the  premises  were  devoted,  and  was  intended  to  remain 
permanently  attached  to  the  premises  so  long  as  they  were  used  for 
shipbuilding,  was  held  to  enhance  the  value  of  the  premises. 

There  has  been  no  reported  case  of  any  great  importance  as  to  the 
assessment  of  premises  in  respect  of  machinery  since  the  principal  case. 

In  Gifford  v.  Chard  Union  (1890),  63  L.  T.  249  (affirmed  in  Court 
of  Appeal,  Local  Govt.  Chron.,  1890,  1073),  the  machinery  in  a  lace- 
making  factory  consisting  of  boilers,  engines,  bobbin  net  and  other 
machines,  used  for  weaving  cotton  or  silk  into  bobbin  net,  was  held 
to  enhance  the  value  of  the  factor^-,  as  being  indistinguishable  in  prin- 
ciple from  the  machinery  in  question  in  the  BisTwpwearmouih  case 
and  the  principal  case. 

In  Tyne  Pontoons  Co.  v.  Tijnemouth  Union  (1897),  76  L.  T.  782, 
certain  pontoons,  used  for  repairing  ships  which  floated  in  a  creek  ex- 
cavated for  the  purpose  on  land  in  the  occupation  of  a  ship- repairing 
company,  were  held  to  enhance  the  value  of  the  company's  property, 
though  they  could  easily  be  detached  from  the  piles  to  which  they  were 
moored,  and  be  towed  out,  as  had,  in  fact,  been  done  occasionally  when 
the  pontoons  required  repair. 

With  the  cases  above  referred  to  Cory  v.  Bristowey  No.  6,  p.  503,  ante^ 
and  the  cases  referred  to  in  the  note  thereto,  may  be  usefully  compared. 

AMERICAN  NOTES. 

The  question  of  the  valuation  of  land  as  affected  by  machinery  used 
thereon,  and  the  general  question  of  the  taxation  of  fixtures;  are  discussed  in 
Ewell  on  Fixtures,  867-884. 
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In  the  United  States  the  method  of  taxing  machinery,  and  fixtures  in  gen- 
eral, is  determined  entirely  by  the  local  statutes  on  the  subject.  In  some 
states  they  are  taxed  as  part  of  the  realty,  in  others  as  personal  property.  1 
Desty  on  Taxation,  547. 

Where  the  statutory  definitions  of  "  realty  "  and  "  personalty,"  for  the  pur- 
poses of  taxation,  do  not  determine  the  class  in  which  fixtures  are  to  be  placed, 
it  has  been  said  that  there  is  no  reason  why  the  ordinary  common  law  rules 
for  determining  the  question  should  not  be  applicable.  Ewell  on  Fixtures, 
367.  In  Connecticut,  however,  under  a  statute  providing  for  the  taxation  of 
**  mills,"  it  has  been  held  that  the  machinery  contained  in  a  mill  is  taxable 
as  part  of  the  mill,  even  though  it  is  personal  property.  Sprague  y.  Lisbon, 
30  Connecticut,  18.  So  **it  has  been  frequently  held  that  improvements 
erected  upon  real  estate,  of  a  permanent  character,  so  far  possess  the  attri- 
butes of  real  estate  that,  for  the  purposes  of  taxation,  they  may  be  so  treated, 
although  by  the  strict  rules  of  the  common  law  they  would  be  fixtures.'* 
Oskaloosa  Water  Co,  v.  Board  of  Equalization  of  Oskaloosa  City^  84  Iowa,  407, 
411. 

It  is  clear  that  the  rules  respecting  the  right  to  fixtures,  as  between  landlord 
and  tenant,  or  the  owner  of  a  particular  estate  and  the  remainderman,  do  not 
apply  in  questions  of  taxation.  Thus,  in  Ex  parte  Makepeace,  9  Iredell  (X. 
Car.),  91,  where  it  was  held  that  machinery  of  various  sorts  in  a  factory  con- 
stituted part  of  the  '*  improvements  "  on  the  real  estate,  within  a  statute  pro- 
viding for  the  valuation  by  the  assessors  of  'Mand  with  improvements,"  the 
Court,  per  Ruffin,  Ch.  J.,  said:  " It  seems  manifest  that  the  term  [improve- 
ments] was  used  in  all  the  Acts  with  the  intent  to  embrace  all  such  buildings 
and  erections  as  add  to  the  value  of  the  estate,  and  would  pass  as  a  part  of  it 
under  a  sale  and  conveyance.  Hence  dwelling-houses,  bams,  granaries,  stables, 
and  other  farm  buildings,  houses  of  business  and  trades,  such  as  shops,  ware- 
houses, tanneries,  vats,  mills,  and  the  like,  must  certainly  come  within  the 
description  of  improvements  on  land.  With  respect  to  mills,  the  Court  is 
quite  clear  in  holding,  that  whatever  is  parcel  of  one  of  any  kind,  whether  a 
saw  or  grist  mill,  a  carding,  spinning,  or  weaving  mill,  forms  a  part  of  that 
improvement  on  the  land,  and  for  the  time  being  is  to  be  taken  into  the  esti- 
mate of  its  value  for  the  purposes  of  taxation.  The  rules  respecting  the  right 
to  fixtures  of  the  chai'acter  of  this  machinery,  as  between  landlord  and  tenant, 
or  between  the  owners  of  a  particular  estate  and  the  remaindermen,  can  have, 
it  is  conceived,  but  little  application  to  the  point  in  this  case.  Onr  inquiry 
is,  how  are  these  fixtures  to  be  regarded,  as  to  their  nature,  when  the  premises 
and  fixtures  are  in  the  possession  and  enjoyment  of  the  legal  owner  of  the 
land  itself?  ...  It  [the  machinery]  forms  part  of  the  cotton-mill  or  factory, 
.  .  .  and,  without  some  reservation,  would  pass  by  a  conveyance  of  the  miU ; 
and,  consequently,  ought  to  form  part  of  the  mill  for  taxation.  It  is  of  no 
consequence,  that  the  contract  between  the  parties  authorizes  one  of  them  at  a 
future  period  to  sever  the  machinery  from  the  house  and  carry  it  away." 

In  People  v.  Waldron,  50  New  York  Supplement,  623,  where  the  question 
was  whether  engines,  shafting,  and  other  machinery  were  taxable  as  land 
under  a  statute  defining  laud  as  ** the  land  itself  above  and  under  water;  all 
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boildings  and  other  articles  and  structures,  substructures,  and  superstructures 
erected  upon,  under,  or  above,  or  affixed  to  the  same,'*  it  was  held  that  the 
question  was  to  be  decided  upon  principles  no  less  rigid  than  those  applicable 
to  a  question  of  fixtures  as  between  vendor  and  vendee. 

In  Patterson  v.  Delaware  County,  70  Pennsylvania  State,  381,  it  was  held 
that  machinery  in  a  mill  was  taxable  under  a  statute  providing  for  the  tax- 
ation of  "  all  real  estate,  to  wit,  houses,  lots  of  g^uud,  ground  rents,  mills, 
and  manufactories  of  all  kinds,  furnaces,  forges,  bloomeries,  distilleries,  sugar- 
houses,  malt-houses,  breweries,  vineyards,  fisheries,  ferries,  wharves,  and  all 
other  real  estate  not  exempt  by  law  from  taxation."  The  Judge  of  the  lower 
Court,  whose  opinion  was  adopted  by  the  Appellate  Court,  said  :  ••  While  the 
plaintiff's  machinery  retained  its  original  character  of  personalty  it  was  ex- 
empt ;  when  annexed  to  the  freehold,  and  thus  converted  into  real  estate,  it 
is  taxed.  It  might  have  gone  into  the  mill  as  the  property  of  a  tenant ;  of 
one  from  whom  it  was  hired ;  or  of  the  owner  of  the  mill,  for  some  temporary 
purpose;  and  it  would  have  remained  personalty  and  exempt.  But  when 
placed  there  by  the  owner  of  the  mill  for  the  common  purposes  of  the  estab- 
lishment, and  with  a  view  to  permanency,  it  at  once  became  real  estate ;  its 
individuality  and  distinctive  character  were  lost  Under  every  species  of  con- 
veyance it  will  pass  as  a  part  of  the  mill."  The  Court  further  remarked  that 
as  the  test  of  physical  annexation,  in  the  law  of  fixtures,  had  been  abandoned 
by  the  Courts  of  Pennsylvania,  it  was  unlikely  that  the  Legislature  intended 
the  assessors  to  be  bound  by  any  such  rule. 

In  Massachusetts,  it  is  provided  by  statute  that  **  all  machinery  employed 
in  any  branch  of  manufacture  shall  be  assessed  where  such  machinery  is  situ- 
ated or  employed,'*  and,  further,  that  "real  estate  for  the  purposes  of  tax- 
ation, shall  include  all  lands  within  this  state,  and  all  buildings  and  other 
things  erected  on  or  affixed  to  the  same."  Public  Statutes,  ch.  11,  s.  20, 
clause  2,  and  s.  3.  In  Troy  Cotton  §•  Woolen  Manufactory  v.  Fall  River,  167 
Massachusetts,  517,  the  Court  held  that  the  machinery  intended  to  be  assessed 
under  the  former  provision  is  not  necessarily  machinery  which  has  been  affixed 
to  the  land  in  such  a  manner  as  to  become  a  part  of  the  real  estate. 

It  is  within  the  power  of  the  Legislature  to  require  machinery,  though 
affixed  to  the  soil,  to  be  listed  and  taxed  as  personalty.  A  statute  of  that 
nature  was  upheld  in  Johnson  v.  Roberts,  102  Illinois,  655.  At  pp.  659-660 
the  Court  say:  •*But  it  is  contended  that  all  permanent  fixtures  become  and 
are  a  part  of  the  land  and  pass  with  it ;  that  the  engine  and  boilers  are  such 
fixtures,  and  therefore  the  presumption  is,  they  were  assessed  and  valued  as  a 
part  of  it.  This  is  doubtless  true  at  common  law,  and  is  true  as  between 
grantor  and  grantee  ;  but  for  the  purposes  of  taxation  the  Legislature  has 
changed  the  rule.  It  is,  however,  as  we  understand  the  argument  of  counsel, 
contended  the  Legislature  has  no  power  to  make  such  fixtures  personal  prop- 
erty. It  is  conceded  that  the  Legislature  is  invested  with  and  may  exercise  all 
governmental  power,  unless  restricted  by  the  State  constitution,  or  the  power 
has  been  delegated  to  the  general  government,  or  the  Federal  constitution  has 
prohibited  its  exercise.  No  reason  is  perceived  why  the  General  Assembly, 
if  BO  disposed,  may  not  declare  every  species  of  property  personal,  and  sub- 
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ject  it  to  all  of  the  iDcidents  of  personalty ;  or  why  it  may  not,  for  the  pur- 
poses of  taxation,  require  any  portion  of  real  estate,  or  any  of  its  parts  or 
accessories,  to  be  listed,  taxed,  and  sold  for  the  payment  of  the  taxes  thereon, 
as  personal  property,  and  authorize  the  person  purchasing  to  detach  and  re> 
move  the  parts,  whether  it  be  standing  trees,  crops,  or  even  windows  or  doors 
of  houses  or  dwellings.  The  power  no  doubt  exists,  and  the  Legislature  is  the 
sole  judge  of  the  necessity  and  expediency  of  its  exercise." 

To  the  effect  that  one  person  may  be  taxed  as  owner  of  the  soil  and  another 
as  owner  of  the  fixtures,  though  the  statutes  require  fixtures  to  be  assessed  as 
real  estate,  see  Union  Compress  Co.  v.  State,  64  Arkansas,  136 ;  Russell  v.  Nev 
Haoeny  51  Connecticut,  259 ;  People  v.  Cassity,  46  New  York,  46  ;  Smith  ▼. 
Mayor,  68  New  York,  552.  The  Arkansas  statute  declared  that  the  terms 
'^real  property  '*  and  **  lands,"  as  used  in  the  Acts  relating  to  taxation,  should 
include  all  buildings,  &c.,  and  other  fixtures  of  whatever  kind.  In  Union 
Compress  Co,  v.  Statey  supra,  it  was  held  that  buildings,  machinery,  and  fix- 
tures situated  on  leased  land  and  owned  by  the  lessee,  were  taxable  as  real 
property.  The  Court  said :  **  The  buildings,  machinery,  and  fixtures  sought 
to  be  assessed  and  taxed,  are  within  the  conunon  law  definition  of  '  fixtures ; ' 
but  as  the  fee  in  the  soil  is  in  one,  and  the  ownership  of  the  buildings,  machin- 
ery, and  fixtures  thereon  is  in  another,  it  is  argued  that  the  latter  must  be 
held  to  be,  under  the  general  rule,  personal  property.  But  we  do  not  think  it 
is,  in  the  taxing  sense." 

In  Neicport  Illuminating  Co.  v.  Tax  Assessors  of  Nfwport,  19  Rhode  Island, 
632 ;  36  Lawyers*  Reports  Annotated,  266,  it  was  held  that  a  dynamo  for  the 
generation  of  electricity,  propeUed  by  steam  power,  ^hich  is  easily  removed 
by  unscrewing  bolts  without  doing  any  physical  injury  to  the  freehold,  is  not 
within  the  provisions  of  a  statute  for  the  taxation  as  real  estate  of  steam-en- 
gines, boilers,  shafts,  pulleys,  and  wheels  attached  to  real  estate  for  operating 
machinery,  but  is  within  the  provision  taxing  machines  of  all  sorts,  propelled 
by  steam  or  water  power,  as  personal  property. 

Each  of  the  items  of  land,  buildings,  and  machinery,  which  together  make 
up  a  manufacturing  plant,  and  are  of  more  value  if  kept  together  and  used  for 
mill  purposes  than  if  the  machinery  is  removed  from  the  buildings,  or  the 
buildings  with  the  machinery  are  removed  from  the  land,  should  be  valoed 
for  the  purposes  of  taxation  as  it  is  used  in  connection  with  the  others.  Troy 
Cotton  ^'  Woolen  Manufactory  v.  Fall  Hirer,  167  Massachusetts,  517. 

As  to  whetlier  gas-pipes  and  meters,  water-mains,  pipes,  hydrants,  &c.,  are 
assessable  as  real  estate  or  personalty,  see  Colorado  Fuel  (f  Iron  Co.  v.  Pueblo 
Water  Co.,  11  Colorado  Appeals,  352  ;  Oskaloosa  Water  Co.  v.  Board  of  Equal' 
ization  of  OsLaloosa  City,  84  Iowa,  407 ;  15  lawyers'  Reports  Annotated,  296, 
and  note  citing  many  authorities;  Paris  y.  Norway  Water  Co.,  85  Maine, 
;^iO;  llo  American  State  Reports,  871;  Providence  Gas  Co.  v.  Thurber,  2 
Rhode  Island,  15  ;  Memphis  Ga»4ight  Co.  y.  State,  6  Coldwell  (Tenn.),  310. 
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No.  16.  — LEWIS  V.   SWANSEA  (OVERSEEES). 
(1855.) 

No.  17.  —  REG.  (on  Prosecution  of  Overseers  op  Bishop- 
wearmouth)  v.  earl  OF  DURHAM. 

(1859.) 
RLXE. 

Whether  harbour  dues  and  the  like  are  not  in  them- 
selves rateable,  but  they  may  be  virtually  rateable  where 
they  can  be  considered  as  levied  in  respect  of  the  occupa- 
tion of  land  by  the  corporation  or  person  to  whom  they 
are  payable. 

Lewis  V.  Swansea  (Overseers). 

25  L.  J.  M.  C.  33-38  (s.  c.  5  El.  &  Bl.  508  ;  1  Jur.  (n.  s.)  1108). 

Poor-4tUe,  —  Corporation  of  Swansea.  —  RateahUUy  of  Tolls.  —  Incorpo-    [33] 

real  Right. 

AloDg  the  whole  of  the  western  shore  of  the  harbour  of  Swansea  and  within 
the  limits  of  the  boroagh,  all  goods  imported  and  exported  are  landed  on  and 
shipped  from  quajs.  The  soil  and  freehold  of  the  quays  are  vested  in  the  cor- 
poration of  Swansea,  with  the  exception  of  two,  the  soil  and  freehold  of  which 
are  vested  in  the  Duke  of  Beaufort  as  lord  of  the  manor  and  borough  of  Swan- 
sea, and  some  of  the  corporation  quays  are  leased  to  private  individuals.  Tolls 
and  dues  were  payable  to  the  corporation  in  respect  of  the  landing  and  ship, 
ping  of  goods,  without  any  distinction  being  made  between  the  Duke's  quays 
and  those  leased  to  private  individuals.  The  tolls  and  dues  were,  without  dis- 
tinction, sometimes  described  as  town  dues  and  quayage,  and  sometimes  as 
quayage.  The  individual  occupiers  of  the  quays  were  severally  assessed  to  the 
poor-rate  in  respect  of  their  occupation,  without  taking  into  account  the  tolls 
and  dues :  —  Held,  that  the  corporation  were  not  liable  to  be  rated  in  respect 
'  of  the  tolls  and  dues. 

This  was  a  case  stated,  after  notice  of  appeal,  by  consent  of  the 
parties,  and  under  a  Judge's  order. 

The  town  and  franchise  of  Swansea,  in  the  county  of  Glamorgan, 
is  a  district  maintaining  its  own  poor  independently  of  the  parish 
of  which  it  forms  a  part.  The  appellant  was  assessed  to  a  rate 
made  for  the  district  as  the  occupier  of  property  described  as 
"  Quay,  and  Tolls  and  Dues, "  of  which  the  town  council  were 
VOL.  XXII.  —  48 


754  RATING. 


■ow  li.  —  Lewii  ▼.  SwufM  (Ovoneen),  85  L.  J.  M.  C.  8S. 

stated  in  the  rate  to  be  the  owners.  The  appeal  was  against  this 
assessment,  on  the  ground  that  the  property  was  not  rateable 
either  in  the  appellant's  l^nds  or  in  those  of  the  Mayor,  Alder- 
uieiu  and  Burgesses  of  Swansea,  who  are  hereafter  described  as  the 
corporation. 

The  appellant  receives  the  tolls  and  dues  mentioned  in  the 
assessment  under  an  agreement  whereby  the  corporation  contracts 
to  let  them  to  him  at  an  annual  rent,  the  payment  of  which  is 
secured  by  his  bond.  The  appellant  does  not  occupy  any  quay 
unless  it  be  considered  that  the  receipt  by  him  of  the  tolls  or  dues 
in  question  amounts  to  such  an  occupation.  The  town  and  fran- 
chise of  Swansea  from  time  immemorial  has  been  and  is  co-exten- 
sive with  the  borough  and  manor  of  Swansea,  and  is  hereinafter 
spoken  of  as  the  borough ;  its  eastern  boundary  fronts  upon  Swan- 
sea Harbour,  and  includes  the  west  shore  thereof ;  the  east  shore 
of  that  harbour  is  formed  by  and  comprised  in  the  manor  of  Kil- 
vey,  the  river  Tawey  flowing  into  the  sea  between  the  borough  of 
Swansea  and  the  manor  of  Kilvey,  and  thus  forming  the  natural 
l)ort  called  Swansea  Harbour.  On  the  whole  of  the  western  shore 
of  this  harbour  within  the  limits  of  the  borough,  quays  consisting 
of  a  public  quay,  of  private  quays  called  the  Corporation  Wharves, 
i»f  the  Canal  Wharf,  and  of  the  Duke  of  Beaufort's  Wharves,  have 
been  constructed,  so  that  it  is  impossible  either  to  export  or  im- 
|K>rt  goods  through  the  harbour  within  the  limits  of  the  borough 
without  using  one  or  more  of  the  quays.  The  soil  and  freehold 
of  the  site  of  all  the  quays,  except  two  that  are  called  the  Duke 
of  IWufort's  Wharves,  from  time  immemorial  have  been  and  still 
are  vested  in  the  corporation,  or  persons  claiming  through  the  cor- 
poration. The  soil  and  freehold  of  the  said  quays  called  the 
Duke  of  Beaufort's  Wharves  from  time  immemorial  have  been  and 
Htill  ftto  vosted  in  the  lord  of  the  borough  and  manor  of  Swansea. 
The  tolls  or  dues  in  question  are  certain  immemorial  payments  by 
^i^t^rsions,  not  being  freemen  of  the  borough,  or  of  certain  other 
Diituent  boroughs,  per  number,  weight,  or  measure,  paid  on  goods 
latuUnl  on  to  or  shipped  from  any  part  of  the  western  shore  of  the 
Imibimr  within  the  limits  of  the  borough,  without  any  distinction 
kawoi^ti  tlie  soil  and  freehold  of  the  corporation  and  the  soil  and 
htit-lntltl  of  the  lord  of  the  borough,  or  between  such  parts  as  were 
fntni  time  to  time  occupied  by  the  corporation  and  such  parts  as 
\n^r%>  from  time  to  time  aliened  or  leased  by  them  to  other  parties. 
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The  schedule  of  such  tolls  or  dues,  according  to  which  the  appel- 
lant collects  the  same,  may  be  referred  to  as  part  of  this 
casa  *  The  borough  and  manor  have  from  time  immemo-  [*  34] 
rial  formed  part  of  a  very  extensive  seignory,  called  some- 
times Gower,  sometimes  Gower  Kilvey,  an  ancient  lordship 
marcher  of  Wales,  which  includes  a  considerable  line  of  the  sea- 
coast  from  the  Neath  River  round  the  hundred  of  Swansea  to 
Loughor.  This  seignory  and  also  the  lordship  of  the  borough 
and  manor  of  Swansea  are,  and  from  time  immemorial  have  been, 
vested  in  the  Duke  of  Beaufort  and  those  through  whom  he 
claims.  The  lord  of  the  seignory  for  the  time  being  has  from 
time  immemorial  received  and  still  receives  in  all  other  ports 
within  the  seignory,  other  than  the  borough  of  Swansea,  the  like 
tolls  and  dues  as  within  that  borough  are  received  by  the  corpora- 
tion, and  is  entitled  to  all  other  royal  liberties,  rights,  and  free 
customs  throughout  the  seignory.  The  corporation  is  a  corpora- 
tion by  prescription.  There  is  no  evidence  in  existence  of  the 
manner  in  which  the  soil  and  freehold  of  the  western  shore  of 
the  harbour  within  the  limits  of  the  borough  became  vested  in 
the  corporation ;  but  it  appears  by  a  charter  of  confirmation,  dated 
1305,  that  they  held  the  same  under  charters  from  the  lords  of  the 
seignory,  and  that  the  lords  of  the  seignory  reserved  to  themselves 
and  their  heirs  a  certain  part  thereof,  which  they  held  in  demesne. 
The  part  thereby  reserved  is  the  site  of  the  Duke  of  Beaufort's 
Wharves.  The  charter  does  not  mention  rent  and  makes  no  ref- 
erence to  tolls  any  further  than  they  may  be  comprised  in  the 
general  words  liberties,  laws,  and  customs.  There  is  no  other 
document  in  existence,  or  known  ever  to  have  existed,  showing 
the  ground  or  origin  of  any  rent  payable  by  the  corporation  to  the 
lord,  or  any  grant  by  the  Crown  or  the  lord,  or  any  other  party, 
of  the  tolls  or  dues  in  question,  or  of  any  other  of  the  port  dues 
now  received  by  the  corporation  or  their  lessees,  but  the  corpora- 
tion have  from  time  immemorial  paid  and  still  continue  to  pay  to 
the  lord  of  the  seignory  the  annual  sum  of  £10  Is.  6rf.,  made  up 
of  two  sums,  which  have  from  time  immemorial  been  described  as 
follows :  Fee  rents,  £8  Is.  6rf.  ;  toll  and  keelage,  £2.  The  tolls 
or  dues  in  question  are  in  the  condition  of  the  bond  given  by  the 
appellant  as  aforesaid  described  as  "  The  Town  and  Quay  Dues, " 
and  they  have  from  time  immemorial  been  described  sometimes 
as  "  Town  Dues  and  Quayage, "  sometimes  as  "  Quayage  "   only. 
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Zltj^  -  I.-  -^-idunce  of  any  distinction  or  difference  between  dues 

-  .=2L^j.  r.    >f  iesigmted  as  town  dues,  and  dues  intended  to  be 

*^^^^^^^^  *^  riay^ge.     For  a  long  time  previous  and  up  to  the 

;afi^zu:  -r  :ne  iCunicipal  Corporations  Act,  1835,  the  tolls  or  dues 

z    -j.-^.u.  ^lea  received,  were  paid  over  by  the  corporation  to 

z»t  yrrr^^-rr  j.t  the  dme  being,  for  his  own  use  as  portreeve,  and 

-iiv-  :i^T  .^^li-^lIlg  it  that  Act  they  have  been  and  now  are  paid 

"A    :."r    ..r-u-i  rmA     The  corporation  are  also  entitled  to  re- 

~  "-'     :i  L-..::"i..a  co  the  tolls  or  dues  in  question,  keelage  and 

-■  .-rv     Trta-j^-;.  weighage,  and  other  dues  in  respect  of  the  use 

«    It.  .-    -IT  mil  convenience  on  the  quays,  for  the  shipping  and 

^  r:  -^  u:!  \3i^«.rdng,  loading  and  unloading  goods  within  the 

•  .•   ;^  ..  ,ui  T  se  :i  these  are  held  by  the  appellant,  or  expressly 

•  .r  •.     :  :.-  nr^  i: called  against,  and  no  question  is  now  raised 
•  ^-^>  •  c   urrr-r..  .  jLiid  it  IS  not  necessary  to  refer  more  particu- 

:    Lir-^   c  :^nu  with  the  exception  of  keelage  and  mooraga 

•'  .    X  -  -:^.  5^.  aiecinies  called  layage  and  moorage,   have,   from 

.    •:     :  :.t:/^.  r  :!.  ':*?e!i  received  by  the  said  corporation  in  respect 

>5>v  ^  r.rr.-r 'c  jltlJ  remaining  in  the  harbour  within  the  limits 

.    :  -:      r  »:^^:.  inc  f- r  the  fastening  of  vessels  to  the  posts  in  the 

i  '  .  ..r    r    .1  :^e  quays,  without  any  distinction  between  the 

.'.  ^  1    .  :i  tj-  :r  iave  been  the  property  of  the  corporation  and 

:  X     \x,    c  ?<.i::::rt's  Whan-es.     These  dues,  from  time  immemo- 

•  „,  \.  ^  ^^I'ez  ir.i  still  are  divided  in  certain  fixed  proportions 
v  »t-*  :  :'**,'  ,^  rtvraition,  and  the  water-bailiff  and  the  layer- 
^ -^  *.r.  :  *^  ^i:rcr  of  them  an  officer  appointed  annually  by  the 
.  ,^.  >  <-  *^--i,  vu:  of  two  persons  presented  to  him  for  that  pur- 
^  -<  \-  -x*  >:c :  :he  water-bailiflF,  an  officer  appointed  by  the  loiti 

V  vv  .>!♦  ra^ssii;^  of  the  Swansea  Harbour  Act  hereinafter  men- 
.  x-;,  ..V  **i:vT-l>ailiflf  and  layer-keeper  between  them  performed 
.  ,   x>  i  ;a^,V\:^  to  those  ordinarily  performed  by  the  harbour- 

i..i<.*:si  in  ports,  but  since  the  appointment  of  trustees 

^  \^   iiv\r  :>.:?  Harbour  Acts  the  duties  of  these  officers 'have 

XV*  ^:*?  r:v*:vly  nominal.     From  time  immemorial  the  lord 

V  V  -*:  .;*t^  rx  o;r  K^Tv^ugh  has  not  demanded  or  received  port  dues 
^   w-   K^'vcr/c:  within  the  borough.     All  the  above-mentioned 

,  N   X  ->.v^  i."^  T'^ivl  in  addition  to  the  sums  payable  to  the  har- 

•.5<tx^  u  xlcr  :he  Swansea  Harbour  Acts.     The  first  Swan- 

:i    »  wXitr  A.'5»  ?l  i^^  HL  c.  83,  appointed  the  aldermen  of 

X    V  i*  v;i^>,  •  .V  jvrtreeve  (an  officer  from  time  immeiiiorial  ajh 
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pointed  by  the  steward  out  of  two  persons  presented  to  him  for 
that  purpose  by  the  corporation),  and  twelve  burgesses  to  be  elected 
as  therein  mentioned,  and  other  persons,  trustees  for  executing 
that  Act,  reserving  all  rights  of  the  lord  of  the  seignories  and  of 
the  corporation  of  Swansea ;  a  reservation  which  is  contained  also 
in  the  several  Acts  subsequently  passed  for  the  further  improve- 
ment of  the  harbour.  Previously  to  the  passing  of  the  first  Har- 
bour Act,  the  maintenance  and  repairs  of  the  harbour  of  Swansea, 
within  the  limits  of  the  borough,  and  of  the  quays,  wharves,  and 
mooring-posts  there,  were  from  time  immemorial  effected  and 
done  by  the  corporation,  who  also  maintained  and  repaired  cer- 
tain barrel  posts  erected  at  the  mouth  of  the  river  Tawey,  and  at 
places  within  the  said  river  and  harbour,  for  the  use  of  vessels ; 
and  since  the  passing  of  that  Act  the  public  quay  has  been  kept 
in  repair  by  the  corporation,  but  the  other  repairs  of  the  harbour 
have  been  done  by  the  harbour  trustees.  Posts  and  rings  for  the 
convenience  of  vessels  using  the  harbour,  were,  before  the  passing 
of  the  first  Harbour  Act,  affixed  to  the  public  quay,  and  placed  in 
various  parts  of  the  harbour  by  the  corporation,  who  also  kept 
them  in  repair.  Ever  since  the  passing  of  that  Act,  such  posts 
and  rings  have  been,  and  now  are,  affixed  by  the  harbour  trustees 
to  such  open  parts,  both  of  the  public  and  of  the  private  quays, 
and  of  the  Duke  of  Beaufort's  Wharves,  as  the  harbour  trustees 
think  convenient,  for  the  purpose  of  mooring  vessels  and  landing 
and  shipping  goods,  and  they  are  replaced  and  repaired  sometimes 
by  the  corporation  and  sometimes  by  the  harbour  trustees.  These 
posts  and  rings  have  been  and  are  used  by  vessels  from  which  the 
appellant  has  received  and  still  receives  the  tolls  and  dues  in 
question,  without  any  further  payment  in  that  respect  than  those 
which  are  hereinbefore  mentioned  as  the  tolls  or  dues  in  question, 
and  keelage  and  moorage  as  before  mentioned.  The  quays  herein 
before  described  as  private  quays,  have  for  many  years  last  past 
been  leased  by  the  corporation  to  private  individuals  by  inden- 
tures, reserving,  amongst  other  things,  to  the  lessors,  their  offi- 
cers, servants,  and  workmen,  full  and  free  liberty,  power,  and 
authority,  from  time  to  time,  and  at  all  times,  during  the  said 
term  hereby  granted,  to  put  down  and  secure  in  or  upon  the  said 
demised  premises,  within  a  distance  not  exceeding  fifteen  feet  from 
the  line  or  embankment  towards  the  river  Tawey,  so  many  posts, 
and  to  affix  thereto  so  many  rings  or  other  devices  as  they  shall 
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dunk  fit  or  deem  neoessaiy  and  proper  for  the  purpose  of  mooring 
to,  or  securii^  of  ships,  vessels,  baiges,  crafts,  boats,  floats,  rafts, 
and  all  other  things  navigating  or  lying  in  the  said  river,  and  also 
full  and  free  liberty,  power,  and  authority  to  and  for  all  and  every 
person  or  peisons  whomsoever,  to  use  the  same  for  the  purposes 
af:resadd,  either  by  bringing  on  shore  and  fastening  any  cable, 
Liwv^er,  rope,  or  line,  or  by  using  any  other  means  or  contrivance 
for  securing  the  same  as  they  shall  think  fit,  necessary,  and  con- 
venient, and  to  change,  alter,  work,  remove,  and  take  the  same 
avay  at  their  will  and  pleasure,  doing  thereby  no  wilful  damage 
to  the  said  "lessee,*  his  executors,  administrators,  or  assigns,  or 
t.^  ::;e  said  embankment  wall,  and  also  full  and  free  liberty,  power, 
Aavl  authority  to  and  for  the  said  "  corporation,"  and  their  officers 
aad  servants,  and  all  and  every  person  and  persons  employed  by 
or  under  them,  or  any  or  either  of  them,  at  all  times,  and  from 
:::iie  to  time  during  the  said  term  hereby  granted,  to  enter  into 
*::i  u|x>n  the  said  premises  hereby  demised,  and  every  or  any  part 
;horei^f,  to  receive  and  take  to  and  for  the  use  of  the  said  corpora- 
lion  the  usual  and  accustomed  dues  and  fees  for  moorage,  quayage, 
and  all  and  every  or  any  other  dues  and  fees  usually  paid  to  the 
ov^rjxiration,  or  to  their  officers,  and  upon  neglect  or  refusal  of  pay- 
ment thereof  to  distrain  for  the  same.  And  in  the  said 
[^  S6]  leases  is  contained  a  covenant  that  the  lessee,  his  *  execu- 
tors, administrators,  or  assigns,  shall  not  nor  will  at  any 
time  or  times,  during  the  term  hereby  granted,  land,  discharge, 
or  ship  oft",  or  give  leave  or  licence  to,  or  knowingly  permit  or 
^v.tVor  any  j^rson  or  persons  whomsoever  to  land,  discharge,  or 
:>hip  otT  any  gixnls,  wares,  or  merchandise  whatsoever  in  or  from 
iho  pTvmises  hereby  demised,  or  any  part  thereof,  until  the  usual 
oumjii^^  and  other  dues,  fees,  payments,  and  perquisites  are  or 
.<V.aU  W  tirst  i^id  and  satisfied  to  the  corporation,  or  their  officers. 
T!u^  S\V5\nsea  Canal  Act  was  passed  in  the  year  1794,  and  under 
;V,e  |Hnvers  of  that  Act  the  corporation  conveyed  to  the  Swansea 
i\u\i^l  Comiwny  the  site  of  the  quays  called  the  Canal  Wharves, 
l^wt  ui^thing  material  to  the  questions  in  this  appeal  is  contained 
i«  that  ivnveyanee.  The  respective  occupiers  of  these  private 
oiun^,  aud  of  the  canal  wharf,  and  of  the  Duke  of  Beaufort's 
\Y!uUYt*?i  aw^  severally  assessed  to  the  poor-rates  in  respect  thereof, 
,a  thi^  «^'t  annual  value  thereof  respectively  as  occupied  by  theuL 
Vho  tolU  or  dues  in  question  are  not  in  any  respect  taken  into 
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account  in  estimating  such  annual  value.  The  Swansea  Canal 
Act  and  the  Swansea  Harbour  Acts  may  be  referred  to  by  either 
party,  and  the  Court  is  to  be  at  liberty  to  draw  inferences  of  fact 
If  the  Court  should  be  of  opinion  that  either  the  appellant  or  the 
corporation  were  rateable  in  respect  of  the  whole  of  the  tolls  and 
dues  in  question,  whether  received  on  the  public  quays,  or  on  the 
quays  aliened  or  leased  by  the  corporation,  or  on  the  Duke  of 
Beaufort's  Wharves,  the  rate  was  to  be  confirmed.  If  the  Court 
should  be  of  opinion  that  either  the  appellant  or  the  corporation 
were  rateable  for  some  part  or  parts  of  the  said  tolls  or  dues,  and 
that  neither  of  them  was  rateable  for  other  part  or  parts,  the 
whole  rateable  value  of  £700  was  for  the  purposes  of  this  appeal 

to  be  taken  to  be  made  as  follows :  — 

£  s,  d. 

Received  on  Public  Quay 233  6  8 

Received  on  Lessee  Wharves 155  11  1 

Received  on  Canal  Wharves 155  11  1 

Received  on  Duke  of  Beaufort's  Wharves      .     .     155  11  2 

700       0~0 

and  the  rate  was  to  be  reduced  accordingly. 

Pashley  (Tayler,  with  him)  argued  in  support  of  the  rate, 
and  referred,  first,  as  to  the  efiect  to  be  given  to  the  term  "  quay- 
age," to  Spelman's  Glossary,  "  Kaiagium,  **  Hale  de  Port.  Maris, 
part  2,  c.  6,  Harg.  Tr.  74,  75,  76,  78,  Jeake's  Charters  of  the 
Cinque  Ports,  57,  n.  e,  1  Bol.  Pari.  423,  No  24.  Secondly,  as 
to  the  tolls  being  suflBciently  connected  with  the  occupation  of 
the  land,  so  as  to  render  them  rateable,  he  referred  to  Reg,  v. 
Leith,  1  El.  &  B.  121,  21  L.  J.  M.  C.  119;  Roberts  v.  Tke  Over- 
seers  of  Aylesbury,  1  El.  &  B.  423,  22  L.  J.  M.  C.  34 ;  Reg.  v.  The 
Hull  Dock  Company,  7  Q.  B.  2,  15  L.  J.  Q.  B.  403 ;  Rex  v.  Coke, 
5  B.  &  C.  797,  5  L.  J.  M.  C.  32 ;  The  Attorney-General  v.  Jones, 
1  Mac.  &  G.  574,  19  L.  J.  Ch.  266;  and  Allvson  v.  The  Church- 
wardens of  Moiikwearrrunith  Shore,  4  El.  &  B.  13,  23  L.  J.  M.  C. 
177. 

Milward,  contra,  was  not  heard. 

Lord  Campbell,  Ch.  J.  —  Looking  at  all  the  facts  of  the  case,  I 
am  of  opinion  that  neither  the  corporation  nor  their  lessees  are 
liable  to  be  rated  in  respect  of  the  tolls.  We  are  to  see  what  is 
the  nature  of  the  payment     If  it  is  a  payment  for  the  use  of  the 
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quay,  then,  while  the  corporatioa  or  the  lessees  are  in  possession 
of  the  wharf,  I  should  say  they  are  rateable ;  but  if  it  is  a  pay- 
ment irrespective  of  the  use  of  the  soil,  then  the  person  who  is 
entitled  to  it  is  not  rateable.  What,  then,  we  have  to  decide  is, 
whether  the  payment  is  in  respect  of  the  use  of  the  soiL  It  is 
called  quayage,  and  primd  facie  it  might  be  said  to  be  in  respect 
of  the  use  of  the  soil,  but  it  may  mean  otherwise ;  and  here  it  is 
also  called  town  dues.  I  think,  upon  the  facts  as  stated,  it  is  not 
in  respect  of  the  use  of  the  soil.  It  is  an  uniform  payment  in  re- 
spect of  goods  landed  on  or  shipped  from  the  west  side  of  the  har- 
bour ;  without  any  distinction  as  to  the  ownership  of  the  soiL     If 

we  have  its  nature  ascertained  at  one  point,  that  gives  its 
[*  37]  true  name,  and  enables   us  to  ascertain  its  nature  *  and 

character  throughout.  I  find  the  payment  is  equally  due 
where  the  Duke  of  Beaufort  is  the  owner  and  occupier  of  the  land, 
and  it  is  impossible  at  that  point  to  connect  it  with  the  occupa- 
tion of  the  soil.  It  cannot  be  the  land  of  the  corporation  there; 
they  have  no  interest  in  the  soil.  The  payment  then  is  not  in 
respect  of  the  use  of  the  soil,  it  is  a  town  due.  This  being  so,  it 
shows  the  nature  of  the  payment  made  throughout  the  whole  range 
of  the  harbour  wherever  claimed  by  the  corporation.  It  is  wholly 
disconnected  with  the  occupation  of  the  soil.  It  is  purely  incor- 
poreal, and  therefore  not  the  subject  of  a  rate.  Our  answer  to  the 
first  question  then  is,  that  the  corporation  are  not  rateable,  and 
the  rate,  therefore,  must  be  quashed. 

Coleridge,  J.  —  I  am  of  the  same  opinion.  Under  the  statute 
of  Elizabeth  the  owner  of  tolls  per  se  is  not  rateable.  Tolls  to  be 
rateable  must  be  connected  with  the  occupation  of  land,  so  as  to 
be  considered  as  increasing  the  value  of  the  land ;  and  the  ques- 
tion here  is,  whether  these  are  tolls  of  that  description  or  not,  — 
whether  they  are  incorporeal,  or  can  be  connected  with  the  occu- 
pation of  the  land.  They  are  called  quayage,  and  it  might  be 
supposed  that  they  were  for  the  use  of  the  land ;  but  they  are  as 
often  called  town  dues.  We  cannot,  therefore,  decide  merely 
upon  the  name  given  to  them.  I  might  speculate  upon  how  the 
present  state  of  things  came  about,  but  we  should  not  be  warranted 
in  deciding  the  case  upon  mere  speculation.  We  must  look  to  the 
broad  facts  before  us.  The  case  is  presented  to  us  under  three 
divisions.     There  are  the  Duke  of  Beaufort's  Wharves,  the  private 
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quays  leased  to  the  corporation,  and  the  public  wharves  in  the 
occupation  of  the  corporation.  Separating  the  wharves  leased  by 
the  corporation,  there  is  strong  ground  for  supposing  that  the  cor- 
poration being  in  the  occupation  of  the  land  and  in  receipt  of 
what  is  called  quayage  for  goods  landed  upon  the  wharves,  they 
would  be  rateable  in  respect  of  the  tolls.  But  we  must  look  to 
the  other  two  divisions,  and  see  whether  what  is  true  as  to  the 
character  of  the  payments  in  one  instance  is  true  in  the  other  two 
instances.  Probably  the  Duke  of  Beaufort  was  originally  the 
owner  of  the  whole  of  the  land,  and  granted  it  to  the  corporation. 
But  he  is  still  occupier  of  part  of  the  land  in  respect  of  which  the 
toll  is  claimed,  and  yet  the  toll  is  payable  to  the  corporation 
there,  nor  can  it  be  said  that  the  Corporation  have  anything  like 
an  occupation  of  that  part  of  the  land.  Next,  take  the  wharves 
leased  to  private  persons.  I  think  no  one  can  doubt  that  the  rea- 
sonable construction  is  that  the  corporation  do  not  reserve  to 
themselves  any  more  than  an  easement,  and  have  no  occupation 
whatever  of  the  land.  If  so,  we  find  in  two  out  of  three  divisions 
of  the  land,  the  same  kind  of  toll  cannot  be  referred  to  any  occu- 
pation of  land  whatever.  These  show  the  true  character  of  the. 
payment  in  the  third  case,  that  it  is  incorporeal,  and  not  con- 
nected with  the  occupation  of  land. 

WiGHTMAN,  J.  —  There  is  a  passage  in  the  special  case  which 
seems  to  me  decisive  of  the  question,  and  particularly  as  showing 
what  is  the  nature  of  the  tolls ;  that  they  are  town  dues  or  tolls  in 
gross  not  connected  with  the  occupation  of  a  right  on  any  land. 
The  special  case  finds  that  "  the  tolls  or  dues  in  question  are  cer- 
tain immemorial  payments  by  persons  not  being  freemen  of  the 
borough,  or  of  certain  other  ancient  boroughs,  per  number,  weight, 
or  measure,  paid  on  goods  landed  on  or  shipped  from  any  part  of 
the  western  shore  of  the  harbour  within  the  limits  of  the  bor- 
ough, without  any  distinction  between  the  soil  and  freehold  of 
the  corporation,  and  the  soil  and  freehold  of  the  lord  of  the  bor- 
ough, or  between  such  parts  as  were  from  time  to  time  occupied 
by  the  corporation,  and  such  parts  as  were  from  time  to  time 
aliened  or  leased  by  them  to  other  parties. '  These  tolls  are  pay- 
able without  any  distinction  as  to  whose  the  land  is.  It  matters 
not  whose  the  land,  the  tolls  are  due  and  payable  to  the  corpora- 
tion.    It  is  an  accident  merely  that  the  corporation  appear  to  be 
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the  owners  of  a  certain  portion  of  the  land,  but  if  they  had  not 
a  single  foot  of  the  land,  they  would  be  equally  entitled  to  the 
receipt  of  the  tolls.  This  is  clearly  decisive  of  the  question, 
whether  the  tolls  are  payable  in  respect  of  the  use  of  the  land,  or 

only  town  dues  unconnected  with  the  occupation  of  the 
[*  38]  land.     I  think,  looking  to  the  whole  of  the  facts,  *  and  to 

the  nature  of  the  toll  itself,  it  is  not  one  in  respect  of 
v.hich  the  corporation  is  rateable.  Hate  quashed 

Beg.  (on  the  proieoution  of  Overseers  of  Bishopwearmouth)  y.  Earl  of 

Durham. 

28  L.  J.  M.  C.  232-240  (s.  c.  2  £1.  &  £1.  230 ;  5  Jur.  N.  S.  1306). 

[232]  Poor-Rate,  —  Anchorage  and  Beaconage  ToUs^  where  rateable. 

A  port  extended  from  the  bar  at  tl^e  mouth  of  a  river  and  low  water-mark 
of  the  sea  up  the  river  about  eight  miles,  and  included  so  much  of  the  river  as 
was  within  those  limits,  and  was  in  the  several  contiguous  parishes  on  each 
side  of  the  river,  the  parishes  on  either  side  extending  usque  ad  medium  Jilum 
aquce.  The  Bishop  of  D.  was  the  owner  of  the  whole  soil  and  freehold  of  the 
port  below  low  water-mark.  Every  ship  entering  the  port  might  have  to  cast 
anchor  therein,  or  to  be  moored  to  moorings  affixed  and  sunk  in  the  river. 
Beacons  had  been  set  up,  and  mooring-buoys,  posts,  and  rings  placed  and  fixed 
within  the  port  by  the  Bishop's  officers  and  maintained  by  them,  for  the  use  of 
ships  using  the  port,  and  also  other  works  were  done  by  the  Bishop  for  the 
benefit  of  ships  resorting  to  it.  One  payment  of  Is.  2d.  had  been  made  imme- 
morially  to  the  Bishop,  called  *<  anchorage  and  beaconage  tolls,'*  by  every  ship 
entering  the  port.  —  Held,  that  the  tolls  were  not  tolls  in  gross,  but 
[*233]  connected  with  the  occupation  *and  use  of  the  soil ;  and  were  rateable 
to  the  poor-rate  in  all  the  parishes  in  which  the  port  was  situate  and  to 
which  ships  paying  the  toll  came,  in  the  proportion  of  the  number  of  ships 
coming  into  each  of  the  parishes  respectively. 

Case  stated  under  12  &  13  Vict.  c.  45. 

The  township  of  Bishopwearmouth  is  situate  in  the  county  pal- 
atine of  Durham,  and  is  a  township  and  district  maintaining  its 
own  poor. 

By  a  rate  duly  made  for  the  relief  of  the  poor  of  the  said  town- 
ship, the  appellant  was  assessed  at  the  sum  of  £100  in  respect  of 
certain  tolls  or  dues  received  by  him  under  a  lease  hereinafter 
mentioned,  dated  the  26th  of  November,  1853,  and  granted  by 
Edward,  the  then  Lord  Bishop  of  Durham. 

Against  this  rate  he  appealed,  on  the  ground  that  the  said  tolls 
or  dues  are  not  liable  to  be  rated  for  the  relief  of  the  poor. 
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No  objecjtion  was  to  be  taken  to  the  form  of  the  rate. 

By  an  indenture  of  lease,  made  and  dated  the  26th  of  Kovem- 
ber,  1853  (and  hereinafter  sometimes  described  and  referred  to  as 
the  said  lease),  Edward^  then  Lord  Bishop  of  Durham,  demised  to 
the  appellant,  for  the  term  of  twenty-one  years,  from  the  3rd  day 
of  September,  1853,  "  All  that  his  borough  and  town  of  Sunder- 
land nigh  the  sea,  in  the  county  of  Durham,  with  all  borough 
Courts,  perquisites  of  Courts,  and  borough  rents  and  other  free 
rents,  customs,  duties,  and  profits  belonging  to  the  said  borough ; 
and  all  that  his  port,  haven,  and  creek  of  Sunderland  aforesaid  " 
(hereinafter  sometimes  described  and  referred  to  as  "  the  port"), 
"  extending  from  the  bar  "  (hereinafter  described)  **  and  low  water- 
mark of  the  sea  unto  the  new  bridge  nigh  Limley  Park,  together 
with  all  anchorage,  plankage,  beaconage,  wharfage,  ballast  shores, 
groundage,  moorage,  cranage,  package,  stallage,  and  poundage,  with 
all  privileges,  liberties,  conveniences,  and  commodities  requisite 
and  incidental  thereto,  and  all  sums  of  money,  duties,  benefits, 
and  profits  arising  or  anywise  growing  due  to  the  said  Bishop  or 
his  successors  for  or  in  respect  of  any  ship,  vessel,  or  boat  coming 
into  or  going  out  of,  or  anyways  arriving,  anchoring,  mooring, 
loading,  or  unloading  at  or  in  the  said  port  or  any  part  thereof, 
and  the  benefits,  profits,  commodities,  advantages,  and  appurten- 
ances whatsoever  thereunto  belonging  or  in  anywise  appertaining. " 

A  copy  of  this  lease  was  to  be  referred  to  as  part  of  the  case. 

Under  this  lease  the  appellant  is  entitled  to  and  receives  the 
tolls  or  dues  in  respect  of  which  he  is  rated,  which  from  time 
immemorial  have  been  called  anchorage  and  beaconage  tolls,  and 
which  consist  of  an  immemorial  toll,  due,  or  payment,  called 
"  anchorage  and  beaconage, "  of  Is,  2d.  for  and  in  respect  of  every 
British  vessel  which  enters  the  port,  and  a  like  toll,  due,  or  pay- 
ment of  Is.  2d.  for  and  in  respect  of  every  foreign  ship  which 
enters  the  port,  which  sum  of  Is,  2d.  for  and  in  respect  of  every 
foreign  ship  which  enters  the  port  is  part  of  an  immemorial  toll, 
due,  or  payment  of  2s.  4d.  payable  for  or  in  respect  of  every  for- 
eign ship  which  entered  the  port,  but  which  several  years  ago,  in 
consequence  of  certain  reciprocity  treaties  with  foreign  powers, 
was  (in  practice)  reduced  to  Is.  2d. ,  being  the  same  amount  as  is 
payable  in  respect  of  British  ships. 

The  Bishops  of  Durham,  in  right  of  their  see  of  Durham,  were 
from,  if  not  previously  to,  the  time  of  the  Norman   Conquest, 
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Counts  Palatine  of  the  County  Palatine  of  Durham,  and  within 
that  county  had  royal  rights  and  powers  until  the  6  &  7  Will.  IV. 
c.  19,  intituled,  "  An  Act  for  separating  the  Palatine  Jurisdiction 
of  the  County  Palatine  of  Durham  from  the  Bishoprick  of  Dur- 
ham, "  by  which  it  is  enacted  "  that,  from  and  after  the  commence- 
ment of  such  Act  (i,  €.,  the  5th  of  July,  1836),  the  Bishop  of 
Durham  for  the  time  being  shall  have  and  exercise  episcopal  and 
ecclesiastical  jurisdiction  only,"  &c.,  "the  palatine  jurisdiction, 
power,  and  authority  heretofore  vested  in  and  belonging  to  the 
Bishop  of  Durham  shall  be  separated  from  the  Bishoprick  of  Dur- 
ham, and  shall  be  transferred  and  vested  in  Her  Majesty,  her  heirs 
and  successors,  as  a  franchise  and  royalty  separate  from  the  Crown, 
and  shall  be  exercised  and  enjoyed  by  Her  Majesty,  her  heirs  and 
successors  (as  a  separate  franchise  and  royalty),  in  as  large  and 
ample  a  manner  in  all  respects  as  the  same  had  theretofore  been 
exercised  and  enjoyed  by  the  Bishop  of  Durham ' ; 
[*  234]  *  and  all  Jura  Eegalia  were  also  vested  in  Her  Majesty, 
her  heirs  and  successors. 

By  sect  9  of  this  Act  the  rights  of  the  Bishop  to  any  lord- 
ships, manors,  rents,  profits,  and  emoluments  of  any  description 
held  in  right  of  the  bishopric  or  in  right  of  the  said  county  pala- 
tine, are  expressly  reserved,  save  such  profits  as  are  expressly  men- 
tioned and  directed  to  be  severed ;  and  the  tolls  in  question  are 
not  expressly  mentioned  and  directed  to  be  severed. 

By  the  21  &  22  Vict  c.  45  (which  received  the  royal  assent  on 
the  23rd  of  July,  1858,  and  which  Act  is  to  be  referred  to  as  part 
of  this  case),  after  reciting  that  amongst  the  Jura  Regalia  claimed 
by  the  Bishop  previously  to  and  at  the  time  of  the  passing  of  the 
above  Act  was  the  right  to  the  beds  and  shores  of  navigable  rivers, 
so  far  as  the  tide  flows  and  reflows  thereon,  in  the  county  of  Dur- 
ham, and  that  doubts  were  entertained  with  respect  to  the  said 
claim,  and  with  respect  to  the  construction  of  the  above  Act  how 
far  the  same  had  become  vested  in  Her  Majesty ;  and  also  reciting 
that  doubts  had  also  arisen  how  far  some  portions  of  the  said  beds 
and  shores  of  the  said  navigable  rivers  do  or  not  belong  to  the  see 
of  Durham  as  parcel  of  some  or  one  of  the  manors,  seignories,  or 
possessions  apj^rtaining  thereto;  it  is  enacted  *  that  all  the  estate, 
right,  title,  and  interest  of  or  to  which  Her  Majesty  is  seised  or 
entitled  in  right  of  the  said  county  palatine,  and  also  all  the 
estnto,  right,  title,  and  interest  whatsoever  of  or  to  which  the 
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bishop  was  at  the  time  of  the  passing  of  the  above  Act,  or  of  or 
to  which  the  said  bishop  or  the  Ecclesiastical  Commissioners  for 
England  now  is  or  are  seised  or  entitled,  either  in  right  or  as  part 
or  parcel  of  the  county  palatine  or  see  of  Durham,  or  of  any  lord- 
ship, manor,  or  seignory  forming  part  of  the  possessions  of  such 
see  or  county  palatine  respectively,  in  and  to  the  soil  and  freehold 
of  the  beds  and  shores  of  navigable  rivers,  so  far  as  the  tide  flows 
and  reflows  within  the  County  Palatine  of  Durham,  is  transferred 
to  and  vested  or  declared  to  be  vested  in  the  Queen's  most  excel- 
lent Majesty,  her  heirs  and  successors,  as  part  of  the  hereditary 
possessions  and  land  revenues  of  the  Crown,  subject  to  any  leases 
affecting  the  same  or  any  part  thereof. " 

The  port  demised  to  the  appellant  by  the  said  lease  is  formed 
by  the  river  Wear,  at  and  across  the  mouth  of  which  is  a  bar. 
The  port  extends  in  length  from  the  said  bar  and  low  water-mark 
of  the  sea  to  the  new  bridge  near  Limley  Park,  a  distance  of  eight 
miles,  and  includes  so  much  of  the  river  as  is  within  those  limits. 
The  north  shore  of  the  river  is  formed  by  the  townships  of  Monk- 
wearmouth  Shore,  Monkwearmouth,  and  Southwick  (each  main- 
taining its  own  poor),  and  by  other  parishes  and  townships  (also 
respectively  maintaining  their  own  poor),  between  them  and  the 
said  bridge.  Monkwearmouth  Shore  is  next  the  sea,  and  next  to 
it  is  Monkwearmouth  and  then  Southwick.  The  townships  of 
Monkwearmouth  Shore,  Monkwearmouth,  and  Southwick,  and  the 
other  townships  and  parishes  extend  from  the  north  side  of  the 
river  usqibe  ad  medium  filum  aquoB.  The  south  shore  of  the  river 
is  formed  by  the  parish  of  Sunderland,  by  the  townships  of 
Bishopwearmouth  and  Bishopwearmouth  Panns,  and  by  other 
townships  (respectively  maintaining  their  own  poor)  between 
them  and  the  said  bridge,  also  a  distance  of  eight  miles.  The 
parish  of  Sunderland  was  formerly  a  township  of  and  formed  part 
of  the  parish  of  Bishopwearmouth,  but  was  by  statute  intituled 
"  An  Act  for  making  the  town  and  township  of  Sunderland  a  dis- 
tinct parish  from  the  parish  of  Bishopwearmouth  in  the  county  of 
Durham,*  passed  in  the  year  1719,  formed  into  a  separate  parish, 
and  has  ever  since  maintained  and  now  maintains  its  own  poor. 
The  townships  of  Bishopwearmouth  and  Bishopwearmouth  Panns 
were  and  are  within  the  parish  of  Bishopwearmouth,  and  support 
their  respective  poor.  The  parish  of  Sunderland  is  next  the  sea, 
and  next  to  it  is  the  township  of  Bishopwearmouth  Panns,  and 
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then  the  township  of  Bishopwearmouth.  The  parish  of  Sunder- 
land and  the  townships  of  Bishopwearmouth  Panns  and  Bishop- 
wearmouth and  the  other  townships  extend  from  the  south  shore 
of  the  river,  usqv^  ad  medium  JUum  aqiuB,  the  aggregate  river 
frontage  of  the  parish  of  Sunderland  and  the  townships  of 
Bishopwearmouth    Panns   and     Bishopwearmouth    being    three 

miles. 
[•235]      From  time  immemorial,  until  on  or  about* the  1st  of 

October,  1855,  when  the  late  Bishop  of  Durham  surrend- 
ered the  estates  of  the  bishopric  to  the  Ecclesiastical  Estates  Com- 
missioners, the  Bishop  of  Durham,  and  from  that  time  the  said 
Commissioners  have  been  owners  of  and  entitled  to  the  aforesaid 
matters  and  premises  above  mentioned  to  have  been  demised  to 
the  appellant  by  the  said  lease,  except  so  far  as  the  ownership  in 
the  aforesaid  matters  and  premises  has  been  affected  by  the  stat- 
utes of  the  6  &  7  Will.  IV.  c.  19,  and  21  &  22  Vict  c.  45,  herein- 
before mentioned.  For  the  purposes  of  this  case,  it  is  admitted 
that,  except  so  far  as  affected  by  the  said  Acts,  the  Bishops  of 
Durham  from  time  immemorial,  until  on  or  about  the  1st  of  Octo- 
ber, 1855,  and  from  that  time  the  said  Commissioners,  have  been 
owners  of  the  whole  soil  and  freehold  of  the  said  port,  between 
low  water-mark  on  the  one  side  and  low  water-mark  on  the  other 
side,  the  adjacent  owners  having  in  some  parts  been  the  owners 
of  the  soil  of  the  said  port  between  high  and  low  water-marks. 
The  proprietors  of  the  quays  on  both  sides  of  the  river  have  fixed 
and  set  up  mooring -posts  upon  such  quays,  and  chaige  and  receive 
tolls  or  compensation  from  all  ships  using  such  mooring-posts ;  but 
these  tolls  are  wholly  different  from  the  tolls  in  question.  Every 
ship  entering  the  port  must  necessarily  pass  and  float  over,  and 
may  have  to  cast  anchor  therein,  or  to  be  moored  to  some  moorings 
affixed  and  sunk  in  the  river,  or  on  the  quays  or  shores  adjacent 

It  is  admitted  for  tlie  purposes  of  this  case  that  before  the  pass- 
ing of  tlie  privTite  Act,  3  Gea  I.  c  3,  intituled  *  An  Act  for  the 
preservation  and  improvement  of  the  river  Wear  and  port  and 
haven  of  Sunderland,  in  the  coimty  of  Durham,"  the  Bishop  of 
Durham  and  his  lessees  maintained  the  beacons  and  moorings  in 
the  river  Wean  By  that  Act  Commissioners  were  appointed  for 
the  river  Wear,  and  such  Commissioners  have  since  been  contin- 
ued under  that  Act  and  subsequent  Acts  passed  for  the  amend- 
ment or  renewal  thereof.     These  Acts  may  be  referred  to  as  part 
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of  this  case.  Since  the  passing  of  the  Act  of  Geo.  I. ,  neither  the 
bishops  nor  their  lessees  have  in  any  way  occupied,  used,  or  inter- 
fered with  the  said  river  or  the  soil  thereof,  or  the  beacons  or  the 
moorings  thereof,  except  by  receiving  the  said  tolls,  as  mentioned 
in  this  case;  but  the  said  river,  and  its  beacons  and  moorings, 
have  been  conducted  and  managed  by  the  said  Commissioners, 
and  where  between  high  and  low  water-marks  the  soil  of  the  river 
has  belonged  to  the  adjacent  owners  the  Commissioners  of  the 
river  Wear  have  still  thereon  put  down  moorings  for  the  use  of 
ships. 

The  appellant  has  n^ver  appointed  a  water-bailiff  or  any  other 
oflScer  under  or  by  virtue  of  the  said  lease ;  but  previous  to  the 
said  Act  of  3  Geo.  I. ,  his  ancestors  and  previous  lessees,  it  is  be- 
lieved, did.  The  appellant  has  never  held  borough  Courts  or  re- 
ceived any  rents,  customs,  dues,  or  profits  belonging  to  such  Courts ; 
but  his  immediate  ancestor  and  lessee,  the  late  Earl  of  Durham, 
who  died  in  the  year  1840,  on  one  or  two  occasions,  did  hold  a 
borough  Court.  Ships  entering  the  port  rarely,  unless  for  the  pur- 
pose of  being  laid  up  for  the  winter  or  of  being  repaired,  proceed 
to  or  use  any  part  of  the  port,  except  the  parts  thereof  within  the 
townships  of  Monkwearmouth  Shore,  Monkwearmouth,  and  South- 
wick,  on  the  north  side,  and  the  parish  of  Sunderland  and  the 
townships  of  Bishopwearmouth  and  Bishopwearmouth  Panns,  on 
the  south  side,  and  the  whole  of  the  tolls  (except  a  very  small 
proportion),  in  respect  of  which  the  appellant  has  been  rated  as 
aforesaid,  are  in  respect  of  ships  proceeding  to  the  parts  of  the 
port  within  those  townships  and  parish. 

The  tolls  in  question,  along  with  others,  were,  it  is  believed, 
very  many  years  since  collected  by  water-bailiffs  and  other  oflBcers 
appointed  by  the  Bishops  of  Durham,  but  were  afterwards  demised 
by  the  bishops  to  different  persons,  and  for  several  years  next  pre- 
ceding the  date  of  the  said  lease  to  the  appellant,  were  demised  by 
different  Bishops  of  Durham  to  the  appellant's  ancestors  by  leases 
similar  to  the  said  lease  to  the  appellant  By  these  lessees  the 
tolls  in  question  have  been  duly  collected  for  many  years  past 
They  have  been  paid  to  Joseph  Simpson,  who  is  the  collector  of 
the  light-house  duties  at  the  port  of  Sunderland,  but  who  receives 
the  tolls  on  behalf  of  the  appellant ;  and  as  Mr.  Simpson 
has  an  ofl&ce  at  the  custom-house  of  the  port,  *  which  is  [*  236] 
situate  in  the  parish  of  Sunderland,  the  tolls  have  been 
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paid  to  him  at  his  office  there ;  but  the  appellant  does  not  occupy 
such  office,  except  as  thus  occupied  by  Mr.  Simpson,  nor  is  Mr. 
Simpson  the  servant  of  the  appellant,  otherwise  than  as  collecting 
these  tolls,  for  which  he  receives  a  percentage  on  the  amount  col- 
lected. Previously  to  the  appointment  of  such  Commissioners  as 
hereinbefore  mentioned,  but  very  many  years  since,  it  is  for  the 
purposes  of  the  case  admitted  that  the  port  and  the  affairs  and 
business  thereof  were  managed  and  conducted  by  the  Bishops  of 
Durham,  or  by  their  lessees,  under  leases  similar  to  the  said  lease, 
or  by  officers  or  others  in  that  behalf  authorised,  appointed,  or  em- 
ployed by  such  bishops  or  lessees  and  by  such  bishops,  lessees,  or 
officers,  beacons  were  set  up,  mooring-buoys,  posts,  and  rings  were 
placed  and  fixed  within  the  port  for  the  use  and  benefit  of  ships 
and  vessels  entering  the  port,  and  other  works  were  done  for  the 
maintenance  of  the  port,  and  the  use  and  benefit  of  the  ships  re- 
sorting to  it 

It  is  not  known  when  the  tolls  were  first  rated  in  any  parish  or 
township,  but  a  Mr.  Lambton,  an  ancestor  of  the  appellant,  was, 
in  the  year  1771,  rated  for  these  tolls  to  the  relief  of  the  poor  in 
the  said  parish  of  Sunderland.  The  words  of  description  in  the 
rate  alluded  to  are  "  anchorage  and  beaconage  per  Mr.  Fen  wick, 
steward  to  Mr.  Lambton."  It  is,  however,  believed  that  these 
tolls  have  been  regularly  rated  down  to  this  time,  in  that  form, 
since  the  year  1719,  when  the  said  parish  of  Sunderland  was  sev- 
ered from  the  said  parish  of  Bishopwearmouth.  Save  in  the  said 
parish  of  Sunderland,  these  tolls  were  never  rated  for  the  relief  of 
the  poor  until  the  year  1852.  In  that  year  the  ancestor  of  the 
appellant,  who  was  then  the  lessee  of  these  tolls,  appealed  against 
the  rate  for  the  said  parish  of  Simderland,  but  abandoned  the 
appeal  and  agreed  with  the  overseers  to  be  rated  on  £150.  Im- 
mediately afterwards  the  township  of  Bishopwearmouth,  Bishop- 
wearmouth Panns,  Monkwearmouth,  Monkwearmouth  Shore,  and 
Southwick,  rated  these  tolls. 

The  appellant  has  never  resided  in  any  of  the  said  townships  or 
parish  in  which  he  is  so  rated  in  respect  of  the  said  tolls,  but  he 
is  rated  in  the  township  of  Bishopwearmouth  in  respect  of  certain 
railway  and  shipping  staiths  occupied  by  him.  The  Court  is  to 
be  at  liberty  to  draw  such  inferences  of  fact  as  might  be  drawn  by 
a  jury  upon  a  trial  at  Nisi  Prius,  and  also  may  cause  this  case  to 
bo  amended  in  any  manner  that  the  Court  may  think  proper. 
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The  appellant,  in  respect  of  the  tolls- in  question,  is  rated  as 

follows :  — 

£       5.  d. 

In  the  township  of  Bishopwearmouth,  at 100  0  0 

In  the  township  of  Monkwearmouth  Shore,  at  ...     .  110  0  0 

Id  the  township  of  Monkwearmouth,  at 20  16  8 

In  the  township  of  Southwick,  at 7  6  8 

In  the  parish  of  Sunderland,  at 150  0  0 

In  the  township  of  Bishopwearmouth  Panns      ....  15  0  0 

Making  an  aggregate  of 408  3  4 

No  rate  in  respect  of  the  said  tolls  had  ever  been  made  for  the 
relief  of  the  poor  of  any  other  township  or  parish  except  Sunder- 
land, Bishopwearmouth,  Bishopwearmouth  Panns,  Monkwear- 
mouth, Monkwearmouth  Shore,  and  Southwick.  The  estimated 
frontage  to  the  river,  the  population  according  to  the  census  in 
1851,  and  the  amount  of  the  present  rateable  value  of  heredita- 
ments, rateable  to  the  relief  of  the  poor  of  the  said  parish  of  Sun- 
derland and  the  townships  of  Bishopwearmouth,  Bishopwearmouth 
Panns,  Monkwearmouth,  Monkwearmouth  Shore,  and  Southwick, 
are  as  follows :  — 


Parish  of  Sunderland 

TowBflhip  of  Bishopweannouth    .     . 
Township  of  Bishopwearmouth  Panns 
Township  of  Monkwearmouth  .     .     . 
Township  of  Monkwearmouth  Shore 
Southwick 


Frontege. 

PopaUtion. 

}  mile 

19,058 

2  miles 

31,527 

mile 

316 

•   mile 

3,328 

;   mile 

10,063 

1  mile 

2,721 

JUteabto  Value. 


£  8. 

34,588  10 
108,844 

1,647  10 

5,739  13 

21.257  10  10 

8,237  16  10 


(I. 
0 

0 

8 


*  For  the  purposes  of  this  case  it  is  admitted  that  if  the  [•  237] 
appellant  is  rateable  for  the  tolls  in  question,  the  sum  of 
£403  3«.  4rf.  is  the  correct  amount. 

The  appellant  has  appealed  against  all  the  above  rates,  but  it 
has  been  agreed  that  the  appeal  against  the  rate  for  the  township 
of  Bishopwearmouth  shall  be  proceeded  with,  and  the  present  case 
stated,  so  as  to  obtain  the  decision  of  the  Court  in  the  whole. 

The  questions  for  the  opinion  of  the  Court  are,  first,  are  the  said 
tolls  rateable  to  the  relief  of  the  poor  in  all  or  any  or  which  of  the 
said  townships  or  parish?      Secondly,  if  rateable  in  more  than 
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one  of  the  said  townships  or  parish,  then  on  what  principle  is  the 
said  sum  of  £403  35.  4d.  to  be  apportioned  ? 

Welsby  (Davison,  with  him),  for  the  respondents.  — Tolls  in 
gross  are  not  rateable,  but  the  right  to  take  toll  if  connected  with 
the  use  and  occupation  of  land  is  assessable  to  the  poor-rate.  In 
the  present  case  the  Bisliop  of  Durham  had  the  soil  and  freehold 
of  the  port  in  the  respondent  and  other  townships  between  low 
water-mark  on  each  side,  and  the  whole  of  this,  together  with  the 
tolls,  was  granted  by  the  bishop  to  the  appellant,  so  that  the  tolls 
are  not  severed  from  the  soil ;  and  the  toll,  although  called  an- 
chorage and  beaconage,  is  paid  only  by  ships  which  must  float 
over  the  soil  and  may  rest  on  it,  or  use  it  for  casting  anchor  or 
mooring.  Sex  v.  Coke,  5  B.  &  C.  797,  will  be  cited  as  an  author- 
ity by  the  otlier  side,  but  the  grant  of  the  dues  was  not  for  the 
use  and  occupation  of  the  lighthouse;  and  in  The  Attomei/'General 
v.  Jones,  1  Mac.  &  G.  574,  19  L.  J.  Ch.  266,  Lord  Cottexham, 
Ta  C,  held,  that  duties  received  under  a  grant  of  a  lighthouse  sav- 
oured of  the  realty,  and  he  distinguishes  Eex  v.  Coke,  and  points 
out  that  the  vess^els  paying  the  duties  never  were  in  the  parish  in 
which  the  duties  were  rated,  and  that  that  was  the  ground  of  the 
dooision.  In  Hetj.  v.  the  Hull  Dock  Company,  7  Q.  B.  2,  14  L.  J. 
M.  0.  114,  it  was  held,  that  the  company  were  rateable  in  respect 
of  the  duties  paid  by  all  ships  that  entered  the  dock,  being  profits 
of  tho  soil  so  otTupied  by  the  company  in  the  rating  parish. 

[F.Ki.K,  J.  —  On  a  navigable  river  every  one  has  a  right  to  go 
over  it] 

But  that  would  not  affect  the  question  as  to  the  toll  which  he 
may  Iv  Knind  to  |viy. 

Alhortou  0-i^W^'ll'  with  him^,  for  the  appellant  —  The  toll  is 
otio  Hud  iudivisiblo  and  is  quite  independent  of  the  vesting  of  the 
soil  in  tho  lossoo:  moixxn'or,  between  high  and  low  water-mark 
othor  jx^rsons  an*  the  owner?  of  the  soil,  and  a  payment  is  made 
to  tV.on\  for  mivri^ig.  so  that  the  anchorage,  in  fact,  is  not  on  the 
bisV.or's  s<>:L  Thow  can  be  no  port  toll,  which  is  a  l^al  fran- 
oV.iso.  \:n\^ss  iho  v^riiiin  l>e  in  a  n>yal  charter.  And  Lord  Hale, 
IV  TorraVus  M:\ris  ^Hai^rave's  Law  Tracts,  p.  74),  says,  *An- 
o^o^^^;^^  ^>r  *  yn^s^-itiv-n  of  toll  for  every  anchor  cast  there;  and 
sor^urr.us  :ho;:cV*  ThcT>?  be  no  anchor.  And  this  doth  in  tmth 
rr. "A  r'y  ^ra  c^^  -^/.^  /"j.-;/  ari5*e  from  or  in  respect  of  the  propriety 
of  :Vo  s>  ;l.  Ar.vi  is  evivier..">e  of  it     But  yet  it  is  not  so  always,  but 
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grows  due  in  respect  of  the  franchise ;  for  many  times  when  the 
shore  of  a  harbour  belongs  to  a  private  lord  or  owner,  yet  if  at  full 
sea  a  ship  lets  fall  an  anchor  upon  that  place,  the  king  or  lord  of 
the  port  in  point  of  franchise  hath  usually  the  anchorage. "  The 
latter  part  touches  very  much  the  present  case,  and  shows  that 
anchorage  may  be  severed. 

[Lord  Campbell,  Ch.  J.  —  But  in  the  present  case  the  tolls  do 
not  appear  to  have  been  severed.] 

The  bishops  have  the  j^tra  regalia,  and  a  port  is  dijvs  regale  in- 
dependent of  the  proprietorship  of  the  soil,  and  the  bishops,  there- 
fore, hold  the  soil  in  respect  of  the  ordinary  jus  regale,  and  the 
franchise  of  the  port  from  the  Crown.  And  the  respondents  must 
show  that  the  toll  is  paid  in  respect  of  one  portion  of  the  soil  as  a 
profit  derived  from  it  This  toll  is  taken  whether  the  ship  drop 
anchor  on  the  appellant's  soil  or  not 

[Lord  Campbell,  Ch.  J.  —  But  it  is  paid  for  the  privilege  of 
anchoring  if  they  choose.] 

That  will  show  that  it  was  not  in  respect  of  the  occupation. 
Le^ois  V.  The  Overseers  of  Swansea,  5  E.  &  B.  508,  25  L. 
J.  M.  C.  33,  is  a  direct  authority  for  *the  appellant  [•238] 
There  the  corporation  of  Swansea  received  **  quayage " 
dues,  there  being  three  classes  of  quays,  one  the  soil  and  freehold 
of  the  corporation,  and  occupied  by  them,  and  another  occupied 
by  their  lessors,  and  a  third  the  property  of  a  private  individual, 
and  the  dues  were  paid  whatever  class  of  quay  was  used  for  land- 
ing the  goods;  and  it  was  held  that  these  dues  were  in  gross. 
Lord  Campbell,  Ch.  J.,  says,  in  giving  judgment,  "  Is  this  a  pay- 
ment for  the  use  of  the  soil  ?  Primd  facie  it  would  appear  to  be 
so,  for  it  is  called  quayage.  But  we  find  that  a  party  not  in  oc- 
cupation of  the  soil  may  have  their  town  dues,  as  they  are  also 
called.  It  seems  to  me  that  such  a  payment  is  not  made  for  the 
use  of  the  soil. "  And  Wightman,  J. ,  says,  the  toll  is  a  toll  in 
gross.  *  It  is  taken  without  any  distinction  as  to  the  occupation 
of  the  land  which  is  used  for  the  goods,  and  it  is  a  mere  accident 
that  the  corporation  are  the  occupiers  of  a  portion  of  the  land. " 
So  here,  it  is  a  mere  accident  that  the  appellant  had  granted  to 
him  the  soil  as  well  as  the  franchise ;  there  is  a  separate  demise 
of  the  anchorage,  beaconage,  and  other  franchises.  In  Roberts  v. 
The  Overseers  of  Aylesbury,  22  L.  J.  M.  C.  34,  1  E.  &  B.  423, 
tolls  in  respect  of  actual  use  of  stalls  were  held  rateable,  but  tolls 
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ill  respect  of  goods  merely  brought  within  the  market  were  held 
not  rateable.  There  the  tolls  were  separable.  Here,  there  is  but 
one  payment,  for  "  beaconage  and  anchorage  "  together.  The  former 
cannot  be  connected  with  the  use  of  the  soil,  and  is  not  rateable. 
Bex  V.  Coke,  and  Com.  Dig.  tit  "  Navigation,"  (H). 

Welsby,  in  reply.  —  It  cannot  be  said  that  the  tolls  are  not 
earned  on  the  appellant's  soil ;  there  is  an  express  finding  that  the 
soil  of  the  port  below  low  water-mark  is  in  the  bishop  and  his 
lessees.  •  Cur,  adv.  vult. 

Lord  Campbell,  Ch.  J.  (July  2),  delivered  the  judgment  of  the 
Court.  ^  —  In  answering  the  first  question,  "  whether  the  tolls  are 
rateable,"  we  are  to  consider  whether  they  are  tolls  in  gross,  or 
tolls  connected  with  the  occupation  of  the  soil;  and  this  must  be 
determined  in  the  same  manner  as  if  the  nature  of  the  tolls  had 
been  discussed  when  they  were  received  by  the  Bishop  of  Durham 
or  his  lessee  before  3  Geo.  I.  c.  3,  6  &  7  Will.  IV.  c.  19,  and  21 
&  22  Vict  c.  45,  none  of  these  statutes  having  severed  the  tolls 
from  the  soil,  if  they  ever  were  connected  together.  According  to 
the  statement  in  the  case,  these  tolls  have  always  been  taken  in 
respect  of  ships  entering  and  using  the  port  of  Sunderland.  This 
port  begins  on  crossing  the  bar  at  the  mouth  of  the  river  Wear, 
extends  to  a  bridge  near  Limley  Park,  comprehends  the  whole 
space  of  the  river  from  low  water-mark  on  the  north  side  to  low 
water-mark  on  the  south  side,  and  is  in  the  several  contiguous 
parishes  or  townships  on  both  sides,  usque  ad  medium  JUum  aquae. 
The  bishop  was  the  owner  of  the  whole  soil  and  freehold  of  the 
said  port  between  low  water-mark  on  the  one  side  and  low  water- 
mark on  the  other  side.  Every  ship  entering  the  port  may  have 
to  cast  anchor  therein  or  to  be  moored  to  some  moorings  afiSxed  in 
the  river  and  sunk  in  the  river,  or  on  the  quays  or  shores  adjacent 
The  bishop  and  his  lessees  maintained  the  beacons  and  moorings 
in  the  river  Wear.  Previously  to  the  appointment  of  Commis- 
sioners, the  port  and  the  afifairs  and  business  thereof  were  man- 
aged and  conducted  by  the  Bishops  of  Durham  or  their  lessees, 
under  leases  similar  to  that  granted  to  the  appellant,  or  by  ofiBcers 
or  others  in  that  behalf  authorised,  appointed,  or  employed  by  such 
bishops  or  lessees ;  and  by  such  bishops,  lessees,  or  oflScers,  beacons 
were  set  up,  mooring  buoys,  posts,  and  rings  were  placed  and  fixed 

^  Lunl  Campbell,  Ch.  J.,  WionrMAir,  J.,  Erle,  J.,  and  Csokptox,  J. 
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within  the  port,  for  the  use  and  benefit  of  ships  entering  the  port, 
and  other  works  were  done  for  the  maintenance  of  the  port  and  the 
use  and  benefit  of  the  ships  resorting  to  it  The  tolls  rated  have 
been  paid  immemorially  to  the  bishop  or  his  lessees,  and  have 
been  called  **  anchorage  and  beaconage  tolls, "  being  Is.  2d,  for  and 
•  in  respect  of  every  British  ship  which  enters  the  port ;  and 
formerly  double  that  sum  was  paid,  and  now,  by  Act  of  Parlia- 
ment, in  consequence  of  reciprocity  treaties,  the  same  sum 
is  paid  on  every  foreign  ship  which  enters  the  port  *  The  [*  239] 
tolls  are  supposed  formerly  to  have  been  collected  by 
water-bailiifs  appointed  by  the  bishop  or  his  lessees,  but  are  now 
received  by  the  collector  of  lighthouse  dues  in  the  port  of  Sunder- 
land, at  his  office  in  the  custom-house  there.  The  tolls  appear  to 
have  been  rated  to  the  relief  of  the  poor  in  the  parish  of  Sunder- 
land since  the  year  1719 ;  but  they  were  not  rated  in  any  of  the 
townships  into  which  the  port  of  Sunderland  extends  till  1852. 
In  that  year  the  ancestor  of  the  appellant,  who  was  the  lessee  of 
the  tolls,  appealed  against  the  rate  for  the  parish  of  Sunderland, 
but  abandoned  that  appeal,  and  agreed  with  the  overseers  of  Sun- 
derland to  be  rated  on  £150.  Immediately  afterwards,  the  five 
townships  named  in  the  case  rated  these  tolls,  making  an  aggre- 
gate of  £403  3«.  4rf.,  which,  if  they  are  rateable,  is  admitted  to 
be  the  fair  amount 

Taking  all  these  facts  into  consideration,  we  are  of  opinion  that 
the  tolls  are  not  tolls  in  gross,  but  are  tolls  connected  with  the 
occupation  and  use  of  the  soil.  They  seem  to  us  to  be  very  much 
in  the  nature  of  dock  dues.  The  bisliop  was  the  owner  of  the  soil 
of  parts  of  the  port,  and  by  the  outlay  of  money  on  various  works 
he  rendered  the  port  safe  and  commodious  for  shipping;  in  con- 
sideration whereof,  by  an  exercise  of  the  just  prerogative  of  the 
Crown,  he  appears  to  have  been  authorised  to  receive  a  fixed  sum 
of  reasonable  amount  from  every  ship  which  entered  his  port 
ConstceUcdines,  or  tolls,  are  almost  incident  to  every  ownership  of 
a  port ;  and  we  think  they  are  to  be  considered  as  payable  ratione 
soli,  and  for  benefit  conferred,  not  an  arbitrary  extortion  under  the 
colour  of  law.  The  toll  here  is  called  "  anchorage  and  beaconage, " 
but  it  must  be  considered  as  covering  all  the  accommodation 
afforded  by  the  owner  of  the  port  to  the  ships  which  frequent  it, 
as  no  other  payment  is  made  to  him.  There  was  a  strong  objection 
offered  to  "  beaconage, "  but  the  owner  of  this  port  does  appear  to 
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have  erected  beacons  within  the  port,  and  the  anchorage  and  moor- 
ing chains  are  a  direct  use  of  the  soil  within  the  parish  and  town- 
ships imposing  the  rate.  If  the  use  of  the  soil  is  any  part  of  the 
consideration  for  the  payment  of  the  tolls,  we  think  that  this  is 
enough  to  connect  them  with  the  occupation  and  use  of  the  soil, 
and  to  render  them  rateable.  We  lately  held,  in  the  Runcorn 
Case,  that  tolls  called  "  anchorage, '  which  probably  were  for  the 
use  of  the  soil,  were  not  rateable;  but  that  was  because  it  was 
found  that  the  corporation  of  Liverpool,  the  appellants,  were  not 
the  owners  or  occupiers  of  any  land  within  the  township,  —  the 
place  where  the  ships  anchored  being  extra-parochial.  Here  the 
soil,  where  the  ships  anchor  and  the  mooring  chains  were  fixed,  is 
within  the  parish  or  township  of  the  respondents. 

If  there  be  a  payment  tq  the  owner  of  the  soil,  by  the  party 
who  uses  his  soil,  and  no  other  consideration  can  be  suggested 
for  the  payment,  must  not  the  use  of  the  soil  be  regarded  as  the 
consideration  for  the  payment?  The  tolls  originally  connected 
with  the  soil  may  be  severed  from  the  soil,  and  become  tolls  in 
gross.  Here,  however,  there  is  nothing  to  show  such  a  severance ; 
for  the  tolls  and  the  soil  have  remained  united  in  the  same  ow^ner. 

The  counsel  for  the  appellant  chiefly  relied  upon  the  Swansea 
Case.  There  all  the  tolls  rated,  wheresoever  collected  within  the 
port,  were  considered  to  be  of  the  same  uniform  nature,  and  part 
of  them  being  clearly  not  for  the  use  of  the  soil  and  not  rateable, 
this  was  supposed  to  give  the  same  character  to  the  whole.  Hex 
v.  Coke  and  the  other  lighthouse  cases  were  likewise  referred  to; 
but  these  merely  decide  that  the  owner  of  the  lighthouse  cannot  be 
rated  for  passing  tolls  collected  out  of  the  parish,  as  they  do  not 
constitute  part  of  the  annual  profits  of  the  house  or  land  where  tlie 
light  is  placed.  The  tolls  in  question,  on  the  contrary,  constitute 
part  of  the  annual  profits  of  land  occupied  by  the  appellant  within 
the  township,  and,  therefore,  they  are  rateable.  Objection  was 
made  that  the  foreshore  between  high  and  low  water-mark  did 
not  belong  to  the  bishop,  and  that  payments  were  sometimes  made 
to  the  private  owners  of  the  foreshore  by  ships  for  the  use  of  it 
How  can  these  conventional  payments,  made  to  others  for  the  use 
of  their  soil,  at  all  affect  the  nature  or  the  incidents  of  the  pay- 
ments made  to  the  bishop  for  the  use  of  his  soil  ? 

We  are  likewise  asked  by  the  first  question,  "  whether  the 
tolls   are   rateable   in  all,   or  which,    of   the   said   townships   or 
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parish?"  *We  answer,  in  all  in  which  any  part  of  the  [*240] 
port  of  Sunderland  is  situate,  and  to  which  ships  paying 
the  toll  come.  These  seem  to  be  the  parish  of  Sunderland  and 
the  five  townships  in  which  the  tolls  are  now  rated.  There  are 
otlier  parishes  and  townships  into  which  the  port  extends,  but  as 
it  is  not  stated  that  ships  which  have  paid  the  toll  come  into  these 
parishes  and  townships,  we  do  not  think  that  in  respect  of  the  tolls 
there  is  any  profitable  occupation  of  the  soil  of  the  port  within 
those  parishes  and  townships. 

In  answer  to  the  second  question,  we  are  of  opinion,  that,  in  the 
parish  and  five  townships  in  which  the  tolls  are  rateable,  they 
ought  to  be  rated  upon  a  calculation  of  the  number  of  ships  paying 
the  toll  and  coming  into  those  parts  of  the  port  which  are  in  the 
parish  of  Sunderland,  and  the  five  townships  respectively ;  and 
that  they  ought  not  to  be  rated  according  to  the  frontage  or  popu- 
lation, neither  of  which  could  afford  any  criterion  for  the  profits  of 
the  soil  of  the  port  made  within  the  parish  or  the  townships. 

Judgment  for  the  respoTidents, 

ENGLISH  NOTES. 

At  one  time  it  seems  to  have  been  thought  that  tolls  might  be^je?*  se 
rateable  property;  but  since  Itex  v.  Nicholson  (1810),  12  East,  330,  11 
R.  R.  398,  it  has  been  perfectly  established  that  although  tolls  may 
enhance  the  value  of  rateable  property'  and  thus  be  virtually  rateable 
—  in  which  case  they  are  often  still  spoken  of  as  being  rated  —  they 
cannot  in  themselves  be  the  subject  of  a  rate.  The  law  on  the  matter 
is  in  principle  free  from  much  difficulty.  As  Blackburn,  J.,  said 
in  Neiv  Shoreham  Harbour  Comniisshners  v ,  Lancing  Overseers  (1870), 
L.  R.  5  Q.  B;  489,  39  L.  J.  M.  C.  121,  22  L.  T.  434,  '*  It  is  very  clear 
in  law  that  tolls  are  not  ^^er  se  the  subjoct  of  a  rate.  It  is  equally 
clear  that,  when  parties  occupy  land,  they  are  rateable  for  the  value 
of  that  land,  and  that  tolls,  though  not  rateable,  maj'  be  considered  as 
enhancing  the  value  of  the  occupation  of  the  land  whenever  it  appears 
that  the  occupation  of  the  land  is  so  connected  with  them  that  it  can 
be  said  that  the  tolls  and  rates  are  levied  on  account  of  the  occupa- 
tion of  the  land;  or,  perhaps,  though  not  levied  on  account  of  the 
occupation  of  the  land,  where  they  could  not  be  received  without 
an  occupation  of  the  laud.  This,  however,  might  be  subject  to  some 
qualification." 

In  the  principal  cases,  the  question  was  accordingly  whether  the  har- 
bour dues  were  thns  incident  to  the  occupation  of  land.     The  following- 
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are  other  cases  where  questions  as  to  whether  or  not  harbour  dues  were 
virtually  rateable  have  arisen. 

In  Reg.  v.  B:ull  Dock  Co.  (1845),  7  Q.  B.  2, 14  L.  J.  M.  C.  114,  9 
Jur.  444,  the  dock  company  were  required  by  their  Act  to  make  a  dock 
at  Kingston-upon-Hull,  and  were  empowered  to  take  dues  from  all  ships 
using  the  dock,  or  loading  or  unloading  in  the  Port  of  Hull,  whether 
they  used  the  dock  or  not,  the  amount  of  the  dues  being  the  same  in 
either  case.  It  was  held  that  the  company  were  rateable  as  occupiers 
of  the  dock  in  respect  of  the  dues  received  from  ships  which  used  the 
dock,  but  not  in  respect  of  the  dues  received  from  ships  which  did  not 
use  the  dock. 

In  Neiv  Shoreham  Harbour  Commissioners  v.  Lancing  Overseers 
(1870),  ante,  p.  775,  the  commissioners  were  required  by  their  Act  to 
improve  the  channel  of  the  harbour,  and  to  make  new  piers  with  the  nec- 
essary wharfing  to  confine  the  channel  opposite  and  near  to  the  intended 
entrance  into  the  harbour;  the  property  in  all  wharves,  quays,  buildings, 
and  works  in  and  about  the  harbour  was  vested  in  the  commissioners, 
but,  it  was  held,  the  soil  of  the  channel  was  not  vested  in  them;  and 
the  commissioners  were,  after  the  works  were  completed,  empowered  to 
charge  dues  on  every  person  who  should  import  or  export  merchandise 
within  the  limits  of  the  harbour.  The  commissioners  enlarged  the 
channel  so  as  to  make  a  new  entrance  into  the  harbour,  built  new  piers 
iis  authorised,  and  received  the  authorised  dues.  It  was  held  that  the 
dues  were  not  sufficiently  connected  with  the  occupation  of  the  piers 
and  works  to  make  the  commissioners  rateable  in  respect  of  the  dues. 

In  Reg.  v.  Berwick  Union  (1885),  16  Q.  B.  D.  493,  55  L.  J.  M.  C. 
84,  54  L.  T.  159,  commissioners  had  been  appointed  by  a  local  Act  for 
the  improvement  of  a  harbour,  with  power  to  impose  "tonnage  dues" 
upon  all  ships  using  the  harbour,  and  "  shore  dues  "  on  goods  shipped 
from  or  landed  on  the  quays.  The  soil  of  the  harbour  did  not  belong 
to  the  commissioners,  but  that  of  the  quays  was  vested  in  them,  and 
the  commissioners  were  accordingly  rated  for  the  quays  in  respect  of 
the  shore  dues  but  not  in  respect  of  the  tonnage  dues.  By  a  subsequent 
Act,  the  ct'»mmissi oners  were  empowered  to  construct  a  dock,  and  fresh 
dues  were  substitutetl  for  those  previously  authorised.  The  new  shore 
dues  were  much  the  same  as  those  previously  existing,  except  that 
ct*rtain  additional  dues  were  made  payable,  on  the  completion  of  the 
diKk,  on  gvMHls  laded  or  discharged  in  the  dock  or  exported  or  im- 
jK>rtod  in  vessels  aWve  a  certain  tonnage.  The  new  tonnage  dues  also 
wen*  pr;\otioally  the  same  as  th.^se  previously  existing  in  the  case  of 
small  vossols,  but  wer^  raised,  in  resj^ect  of  larger  vessels.  But  ad- 
ditional dues  of  2tf.  i>er  ton  were  made  payable  for  every  ship  or  vessel 
entorini;  the  di.M:k.     It  was  held  that  the  last  mentioned  additional  dues 
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of  2d,  per  ton  were  alone  to  be  treated  as  referable  to  the  occupation 
of  the  dock.  It  was  contended  on  the  authority  of  the  Hull  Dock  Case 
that  so  much  of  the  tonnage  dues  as  were  paid  bj  ships  which  did 
use  the  dock  ought  also  to  be  treated  as  referable  to  the  dock ;  but  that 
case  was  distinguished  on  the  ground  that  there  the  only  meritorious 
cause  of  the  right  to  the  dues  was  the  construction  of  the  dock,  while  in 
the  Berwick  Case  this  was  not  so,  the  tonnage  dues  being  referable  to 
the  improvement  of  the  harbour. 

In  Blyth  Harbour  Commissioners  v.  Newsham  and  South  Blyth 
Overseers  (C.  A.)  1894,  2  Q.  B.  675,  63  L.  J.  M.  C.  274,  71  L.  T.  34, 
the  harbour  commissioners  were  rated  in  respect  of  certain  quays  in 
their  occupation  adjoining  the  harbour.  They  were  not  owners  or  oc- 
cupiers of  the  soil  of  the  harbour,  but  by  their  Act  they  were  empowered 
to  charge  harbour  dues  for  every  vessel  entering  the  harbour,  or  depart- 
ing therefrom,  or  remaining  therein,  and  ''goods  dues  "  in  respect  of 
all  goods  shipped  or  unshipped  in  the  harbour.  The  facilities  for 
berthing  vessels  alongside  the  quays,  and  for  shipping  and  unshipping 
goods  therefrom  and  thereon,  caused  a  greater  number  of  vessels  to  enter 
the  harbour  than  would  otherwise  have  entered  it,  and  in  consequence 
largely  increased  the  amount  of  the  dues  payable  to  the  commissioners ; 
but  vessels  could  be  berthed,  and  goods  shipped  and  unshipped  in  other 
places  in  the  harbour  not  occupied  by  the  commissioners,  and  the  same 
dues  were  payable  whether  vessels  entering  the  harbour  used  the  com- 
missioners^ quays  or  not.  It  was  held  that  the  dues  received  by  the 
commissioners  in  respect  of  vessels  using  their  quays  could  not  be  taken 
into  account  as  enhancing  the  rateable  value  of  their  quays. 

All  the  foregoing  cases,  it  may  be  observed,  proceeded  on  the  as* 
sumption  that  the  measure  of  the  rateable  value  of  the  property'  rated  was 
necessarily  its  profit-earning  capacity.  In  the  case  of  the  works  of  har- 
bour commissioners  or  other  bodies  of  public  trustees,  however,  it  would 
seem  that  this  measure  would  not,  now,  at  all  events  in  all  cases,  be 
applied;  but  that,  in  many  cases  at  least,  the  rateable  value  would  be 
measured  by  the  rent  the  commissioners  or  other  trustees  might  be  sup- 
posed to  be  willing  to  pay  for  the  property  if  it  were  not  already  in  their 
possession  :  see  London  County  Council  v.  Erith  Overseers,  No.  9,  p.  579, 
ante^  and  the  note  thereto ;  and  see  also  Layiraster  v.  Barrow  in  Furness 
Overseers,  p.  778,  post.  Thus  it  is  submitted  that  if  a  case  like  New 
Skoreham  Harbour  Commissioners  v.  Lancing  Overseers,  above  cited, 
should  now  come  before  the  Court,  the  works  would  not,  as  in  that  case, 
be  held  to  have  no  rateable  value,  merely  because  the  receipt  of  the  har- 
bour dues  was  not  directly  referable  to  the  occupation  of  the  works. 
The  cases,  however,  preserve  their  full  authority  on  the  question  as  to 
the  circumstances  under  which  tolls  can  be  regarded  as  so  far  referable 
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to  the  occupation  of  the  land  as  to  form  a  direct  measure  of  its  profit 
earning  capacity. 

As  to  market  toll^  a  series  of  c-ases  has  established  the  fine  distinction 
that  mere  market  tolls  are  not  referable  to  the  occupation  of  the  market- 
place, so  as  to  enhance  its  value,  but  that  stallage,  pickage,  and  other 
like  tolls  are  referable  to  the  occupation  and  enhance  the  value  of  the 
market-place  accordingly.  And  the  same  principle  is  applicable  to 
statutory  market  tolls,  the  question  being  whether  the  tolls  are  in  the 
nature  of  mere  market  tolls  or  in  the  nature  of  stallage :  see  Bedford 
V.  St,  Paulj  Covent  Garden,  Overseers  (1881),  61  L.  J.  M.  C.  41,  4o 
L.  T.  616,  30  W.R.  411,  and  the  cases  there  cited;  London  Corpora- 
tion V.  Greenwich  Union  (1883),  48  L.  T.  437,  47  J.  P.  420.  In  Percy 
V.  Ashford  Union  (1876),  34  L.  T.  579,  however,  certaiu  tolls  paid 
for  entrance  to  a  market  were  held  to  be  referable  to  the  occupation 
of  the  market-place  and  to  enhance  its  value  accordingly  on  the  ground, 
apparently,  that  under  the  peculiar  circumstances  of  the  case  it  was 
not  shown  that  the  tolls  were  referable  to  a  market  franchise. 

It  was  decided  in  several  early  cases  that  dues  receivable  by  the 
grantee  of  a  lighthouse  from  passing  ships  could  not  be  treated  as  refer- 
able to  the  occupation  of  the  lighthouse,  so  as  to  be  rateable :  see  Rex 
V.  Coke  (1826),  6  B.  &  C.  797,  29  R.  R.  408  and  the  case  there  cited; 
Rex  V.  Fowke  (1826),  5  B.  &  C.  814,  29  R.  R.  417.  In  Mersey  Docks 
V.  Llaneilian  Overseers  (C.  A.  1884),  14  Q.  B.  D.  770,  54  L.  J.  Q.  B. 
49,  52  L.  T.  118,  33  W.  R,  97,  it  was  held,  it  may  be  mentioned,  that 
a  lighthouse  belonging  to  the  Mei"sey  Docks  and  Harbour  Board  was 
not  rateable,  on  the  ground  that  under  the  statutes  affecting  it,  it  could 
not  produce  any  profit.  But  this  decision  was  disapproved  in  London 
County  Council  v.  Erith  Overseers^  No.  9,  p.  579,  ante.  And  in  Lan- 
caster Port  Comissioners  v.  Barrow  in  Furness  Overseers,  1897,  1  Q. 
B.  166,  (S(y  L.  J.  Q.  B.  90,  75  L.  T.  358,  it  was  held  that  although  on 
the  authoritj'  of  the  cases  above  referred  to  the  dues  receivable  in  re- 
spect of  a  lighthouse  belonging  to  the  port  commissioners  could  not  be 
taken  into  account  in  assessing  the  lighthouse,  the  lighthouse  was 
nevertheless  assessable  at  a  substantial  sum,  and  the  opinion  was  ex- 
pressed that,  in  the  absence  of  any  other  possible  measure,  the  basis  of 
assessment  must  be  the  structural  value  of  the  lighthouse. 

In  Reg.  v.  Salisbury  (Marquis  of)  (1838),  8  Ad.  &  El.  716,  3  N.  & 
P.  476,  7  L.  J.  M.  C.  110,  the  owner  and  occupier  of  a  bridge  who  was 
entitled  to  toll  traverse  in  respect  of  it,  was  held  to  be  rateable  for  the 
bridge  in  respect  of  the  toll;  but  it  seems  that  if  the  toll  had  been  held 
to  be  toll  thorough,  as  was  contended  on  behalf  of  the  owner  of  the 
bridixo,  the  rosult  would  have  been  otherwise.  Statutory  bridge  ti.lls 
seiMii  always  to  have  been  regarded  without  question  as  referable  to  the 
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occupation  of  tlie  bridge :  see  e.  g.  Reg,  v.  Hammersmith  Bridge  Co. 
(1849),  15  Q.  B.  369,  18  L,  J.  M.  C.  85,  13  Jur.  190. 

In  Reg.  v.  North  &  South  Shields  Ferry  Co,  (1852),  1  El.  &  Bl.  140, 
22  L.  J.  M.  C.  9,  17  Jur.  181,  a  ferrj  company,  with  statutory  powers 
to  maintain  a  ferry  across  a  navigable  river,  to  provide  and  maintain 
a  landing  stage  on  each  side  of  the  river,  and  to  take  tolls  for  the  pas- 
sage over  the  ferry,  were  assessed  in  respect  of  one  of  the  landing  stages 
at  a  sum  representing  half  the  value  of  the  tolls.  It  was  held  that  the 
tolls  were  not  so  referable  to  the  landing  stages  that  they  could  be  thus 
taken  as  the  measure  of  the  value,  and  that  the  valuation  should  have 
been  based  on  an  estimate  of  the  rent  obtainable  for  the  landing  stage, 
having  regard  to  its  being  available  as  a  landing  stage  for  the  ferry. 
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No.  18.  — HAEEISON  v.  STICKNEY. 
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No.  19.— WADDINGTON  v.  CITY  OF  LONDON  UNION 
(GUARDIANS). 

(EX.  CH.  1858.) 

RULE. 

There  is  no  general  rule  of  law  prohibiting  a  retrospec- 
tive rate.  Where  a  rate  is  levied  under  the  powers  of  an 
Act  of  Parliament,  it  is  a  question  of  the  intention  of  the 
Legislature  whether  the  Act  expressly  or  impliedly  pro- 
hibits the  rate  being  levied  retrospectively. 

Harrison  v.  Stickney  and  others. 

2  H.  L.  Caa.  108-130. 

Retrospective  Rate.  —  Statute, 

There  is  no  rule  of  law  which  prohibits  a  retrospective  rate.    In  every  [108] 
case  of  rating  the  question  is,  whether  the  Act  under  which  a  rate  is 
made,  either  expressly  or  impliedly,  prohibits  such  rate  from  being  retro- 
spective. 

The  2  Will.  TV.  c.  50  (public  local),  for  drainiiirr  the  lands  of  Holderness, 
in  the  Fast  Riding  of  the  County  of  York,  contains  no  prohibition  against  a 
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retrospective  rate.  The  commissioner  under  that  Act  borrowed  money  (on 
which  interest  became  due),  for  the  purposes  of  the  works  directed  by  the 
Act. 

Held,  that  a  rate  made  to  pay  off  the  debt  thus  incurred  was,  under  the 
provisions  of  that  Act,  a  valid  rate. 

This  was  an  action  of  replevin,  and  the  plaintiff  in  error  was 
the  plaintiff  below.  The  defendants  avowed  under  the  authority 
of  the  Act  of  the  2  Will.  IV.  c.  50.  The  defendants  replied  de 
injuria,  and  the  question  was,  whether  the  distress  made  by  the 
defendants,  under  the  circumstances  hereinafter  mentioned,  was 
lawful. 

By  the  49th  section  of  this  Act  of  Parliament,  the  commis- 
sioner mentioned  in  it  was  authorised  to  enter  into  the  lands  and 
grounds  within  the  limits  of  the  said  Act,  and  to  adjudge  and 
determine  what  lands  should  be  deemed  and  taken  to  be  low  lands 
and  liable  to  contribute  to  the  expenses  of  the  drainage  thereof, 
and  to  cause  a  map  to  be  made  of  such  lands,  express- 
[•109]  ing  the  names  of  the  owners,  and  the  *quantities  in 
acres,  roods,  and  perches  of  the  same,  belonging  to  each 
several  and  respective  owner.  The  determination  of  the  commis- 
sioner on  this  point  was  made  subject  to  an  appeal  to  the  Quarter 
Sessions  for  the  East  Eiding  of  the  county  of  York,  which  apjieal 
was  to  be  made  within  a  time  therein  mentioned.  The  50th  sec- 
tion enacted,  that  **  after  the  expiration  of  the  time  for  making  the 
appeal,  and  after  any  alteration  was  made  consequent  upon  such 
appeal,  the  commissioner  should  and  might  proceed  to  assess,  tax, 
and  charge  all  the  low  lands  and  grounds,  and  the  owners  and 
occupiers  thereof,  with  such  gross  sum  and  sums  of  money  as  he 
should  from  time  to  time  find  necessary  and  requisite  for  defray- 
ing the  charges  and  expenses  attending  the  obtaining  of  the  Act, 
and  carrying  the  same  into  execution,  and  to  assess  and  rate  every 
owner  and  occupier  of  the  low  lands  and  grounds  by  an  acre  rate, 
with  such  share,  part,  and  proportion  of  such  gross  sum  and  sums 
as  should  be  in  proportion  to  the  number  of  acres,  which  each  such 
owner  or  occupier  had  or  was  reputed  to  have  of  and  in  the  said  low 
lands  or  grounds.  "  The  commissioner  was  to  give  twenty-one  days* 
notice  in  writing  of  such  tax  to  be  made,  and  of  the  time  appointed 
for  payment,  and,  in  case  of  neglect  to  pay  within  such  twenty- 
one  (lays,  he  was  authorised,  by  warrant,  to  levy  the  sum  by 
distrtiss. 
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By  the  51st  section,  the  commissioner  and  certain  valuers  named 
in  the  Act  were  required  to  make  a  true  valuation  of  the  said  low 
lands  and  grounds  in  their  then  present  state ;  and  by  the  52nd 
section  the  said  commissioner  and  valuers  were  required,  as  soon 
as  in  the  judgment  of  the  commissioner  the  drainage  and  works 
necessary  for  efifecting  the  same  were  perfected  and  com- 
pleted, again  to  view  and  make  *a  second  valuation  of  the  [*110] 
said  low  lands  and  grounds  in  their  drained  and  improved 
state. 

By  the  53rd  section,  when  and  as  soon  as  the  said  second  valua- 
tion was  completed,  so  that  the  real  improvement  of  the  lands  and 
grounds  belonging  to  each  owner  and  proprietor  by  means  of  the 
said  drainage  might  be  fully  ascertained,  by  a  comparative  view  of 
the  said  two  valuations,  the  commissioner  and  valuers  were  re- 
quired by  some  instrument  in  writing  under  their  hands,  to  set 
forth  the  names  of  all  the  owners  of  the  said  low  lands,  and  the 
quantity  of  acres  belonging  to  each,  and  the  improved  value  of 
such  lands,  and  in  and  by  the  same  instrument  to  proceed  to  tax 
the  said  lands  and  owners  according  and  in  proportion  to  the  im- 
proved value,  with  each  owner's  respective  q^wta  or  portion  of  the 
costs,  charges,  and  expenses  attending  the  obtaining  the  Act,  and 
carrying  the  same  into  execution,  up  to  the  time  of  the  complet- 
ing such  instrument.  And  in  case  the  qiiota  or  portion  of  any 
owner  as  so  assessed  and  taxed  should  exceed  the  sum  with  which 
such  owner  should  have  been  taxed  by  virtue  of  the  previous 
powers  and  authorities,  that  then  such  persons  should,  within 
twenty-one  days  after  notice  of  such  excess,  pay  the  same  to  the 
commissioner,  and  in  case  of  default  in  payment  of  such  excess, 
the  commissioner  was  authorised  to  enforce  payment  by  the  same 
means  as  other  taxes  were  therein  directed  to  be  recovered ;  and  the 
commissioner  was  further  required  to  pay  and  apply  such  excess, 
when  paid  as  aforesaid,  in  paying  and  refunding  to  such  other  of 
the  said  proprietors,  such  sum  as  they  had  paid  over  and  above 
what  was  their  respective  quotas  and  proportions  as  assessed  and 
taxed  by  the  said  commissioner  and  valuers  should  amount 
unto,  and  in  case  the  moneys  *  which  should  be  raised  [*111] 
for  such  excess  should  not  be  sufficient  to  refund  to  the  said 
last-mentioned  owners  what  they  should  have  overpaid,  then  such 
deficiency  should  be  made  good  to  them  out  of  the  next  assessment 
of  taxes  that  should  be  made  under  the  Act. 
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The  55th  section  provided,  that  after  the  last-mentioned  assess- 
ment, the  commissioner  should  cease  to  be  a  commissioner,  and 
the  owners  of  the  said  lands  were  authorised  to  appoint  trustees 
for  the  purpose  of  carrying  the  said  Act  and  certain  other  Acts 
therein  recited,  into  execution ;  and  by  the  57th  section  the  trus- 
tees were  authorised  thereafter  to  tax  the  owners  of  the  said  lands 
proportionately,  according  to  the  tenor  of  the  last  instrument,  with 
such  further  sums  as  they  should  from  time  to  time  judge  necessary, 
for  defraying  the  expenses  of  repairing  and  maintaining  the  works, 
and  any  improvements  which  might  from  time  to  time  be  found 
necessary,  and  the  salaries  of  officers  and  other  incidental  causes. 

By  the  59th  section  the  tenants  were  authorised  to  deduct  out  of 
their  rents  the  amounts  of  the  rates  paid  by  them ;  by  the  60th 
section  unoccupied  lands  were  to  remain  a  security  for  the  assess- 
ments; and  by  the  61st  section  tenants  for  life  were  enabled  to 
borrow  money  on  the  security  of  their  land. 

The  73rd  section  enacted,  that  no  order,  &c. ,  made  by  any  jus- 
tice, nor  any  bye-law,  rule,  order,  or  other  proceeding,  to  be  made 
or  had  by  or  before  the  said  commissioner,  by  virtue  of  the  powers 
granted  by  the  said  Act,  should  be  quashed  or  vacated  for  want  of 
form  only ;  and  the  78th  section  enacted,  that  where  any  distress 
should  be  made  for  any  sum  of  money  to  be  levied  by  vir- 
[*112]  tue  of  the  Act,  the  distress  *  itself  should  not  be  deemed 
unlawful  nor  the  parties  trespassers  on  account  of  any  de- 
fect or  want  of  form  in  the  summons,  conviction,  warrant  of  dis- 
tress, or  other  proceeding  relating  thereto,  nor  should  the  party 
distraining  be  deemed  a  trespasser  ab  initio  on  account  of  any 
irregularity  which  should  be  afterwards  committed,  but  the  person 
aggrieved  by  such  irregularity  should  recover  full  compensation  for 
such  special  damage  by  an  action  on  the  case. 

The  commissioner  appointed  by  the  Act  was  William  Stickney, 
one  of  the  defendants,  and  he  and  two  other  persons,  Godfrey 
Park  and  Cornelius  Collett,  were  appointed  by  the  Act  valuers; 
and  they  continued  to  fill  these  offices  until  the  completion  of  the 
drainage.  Soon  after  the  passing  of  the  Act,  Stickney  adjudged 
and  determined  what  lands  ought  to  be  deemed  and  taken  to  be 
low  lands,  and  after  the  time  limited  by  the  Act  for  the  appeal, 
ho,  on  the  26th  of  November,  1833,  assessed  upon  each  owner  and 
(looupier  an  acre  rate  of  £2  per  acre,  the  amount  of  which  rate  was 
X-3,178  135.  6d.     This  sum  was  fully  paid. 
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After  the  making  and  completing  of  this  survey,  a  valuation  of 
the  lands  in  their  then  state  was  made.  The  commissioner  made 
no  further  gross  or  acre  tax,  but  opened  an  account  with  a  banker, 
and  borrowed  at  interest,  from  time  to  time,  such  sums  of  money 
as  he  alleged  were  necessary. 

On  the  28th  October,  1837,  Stickney,  Park,  and  Collett,  by  an 
instrument  of  that  date,  which  recited  that,  in  the  judgment  of 
Stickney,  the  works  of  drainage  and  all  works  necessary  for  effect- 
ing the  same,  were  completed,  made  a  second  valuation  of  the  said 
low  lands  and  grounds,  according  to  their  then  improved  value,  in 
alleged  pursuance  of  the  52nd  section  of  the  Act 

♦By  an  instrument  dated  the  12th  of  January,  1838,  [*113] 
Stickney,  Park,  and  Collett  set  forth  the  names  of  the 
owners  of  the  said  low  lands,  the  quantity  of  acres  belonging  to 
each,  and  the  improved  value  of  such  lands,  and  imposed  a  tax  on 
the  lands,  in  proportion  to  their  improved  value,  with  each  owner's 
portion  of  the  entire  costs  and  charges  incident  to  the  passing  of 
the  Act,  and  carrying  the  same  into  execution  up  to  the  date  of 
the  instrument 

In  this  assessment  every  person  was  assessed  with  the  full 
amount  of  his  share  of  the  whole  expenditure,  according  to  the 
improved  value  of  his  land,  and  no  mention  was  made  or  credit 
given  for  the  previous  acre  tax.  No  owner  or  proprietor  had  over- 
paid by  the  acre  rate  his  qxLota  or  portion  of  the  expense  of  the 
drainage,  and  works  thereof,  and  there  was  consequently  no  excess, 
as  contemplated  by  the  53rd  section,  to  be  recovered,  distrained 
for,  or  paid  over.  The  sum  of  £88,027  lOs.,  required  by  this 
assessment  to  be  raised,  included  all  the  money  borrowed,  and 
interest  upon  it,  to  the  amount  of  £7000  odd. 

By  a  notice  dated  the  24th  of  January,  1838,  the  said  William 
Stickney  gave  notice  to  the  plaintiff  that  he,  the  said  William 
Stickney,  and  the  said  valuers,  had  assessed  all  the  said  low  lands 
and  grounds,  containing  in  the  whole  11,515a.  1r.  29p.,  with  the 
costs  and  charges  incident  to  and  attending  the  obtaining  the  said 
Act,  and  carrying  the  same  into  execution,  and  which  amounted  to 
the  said  sum  of  £88,027  10s.,  and  that  the  quota  or  portion  thereof 
payable  by  the  said  plaintiff  was  £5351  155.  6rf.,  from  which  was 
to  be  deducted  the  sum  of  £1202  13a.  6d.,  being  the  gross  or  acre 
tax  which  had  been  previously  paid  in  respect  of  his  lands, 
leaving  a  sum  of  £4149  25.  to  be  paid,  which  *he,  the  [*114] 
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said  William  Stickney,  ordered  to  be  paid  to  certain  bankers 
on  the  28th  day  of  February,  1838.  The  money  in  question  was 
duly  demanded,  and  not  being  paid,  a  distress  was  issued  for  it, 
and  then  this  replevin  was  brought  The  cause  was  tried  before 
Mr.  Justice  Coleridge,  who  thought  that  the  commissioner  had 
no  right  to  make  the  rate  of  October,  1837,  and  that  the  dis- 
tress was  therefore  illegal.  The  defendants  tendered  a  bill  of 
exceptions  to  his  Lordship's  directions,  which  was  argued  before 
the  Court  of  Exchequer  Chamber,  which  overruled  the  judgment  of 
Mr.  Justice  Coleridge,  and  gave  judgment  for  a  venire  de  novo. 
The  plaintiff  then  brought  the  present  writ  of  error. 

The  arguments  were  heard  in  the  presence  of  the  following 
Judges :  Lord  Chief  Justice  Wilde,  Justices  Coleridge,  Coltman, 
Maule,  Cresswell,  and  Erle,  and  Barons  Parke,  Aldersox, 
EoLFE,  and  Platt. 

Mr.  Martin  and  Mr.  Crompton,  for  the  plaintiff  in  error.  .  .  . 

Sir    F.     Kelly    and     Mr.     Watson,    for    the     defendants    in 
error.  .   .  . 
[121]       Mr.  Martin,  in  reply. 

The  Lord  Chancellor  put  the  following  question  to  the 
Judges :  — 

*'  Whether  the  plaintiff  in  error,  or  the  defendants  in  error,  are 
entitled  to  judgment  ? "  Time  was  given  them  to  consider  their 
answer. 

July  10,  1848.     Mr.  Baron  Parke:  — 

In  answer  to  your  Lordship's  question,  whether  the  plaintiff  or 
defendants  in  error  are  entitled  to  judgment  on  the  bill  of  excep- 
tions in  this  case,  all  the  Judges  who  heard  the  argument  at  your 
Lordship's  bar  are  of  opinion  that  it  ought  to  be  in  favour  of  the 
defendants  in  error.  The  facts  stated  in  the  bill  of  exceptions, 
which  it  is  necessary  to  notice,  are  very  few. 

By  an  Act  of  Parliament  for  draining  and  improving  certain  low 
grounds  and  cars  in  Holdemess,  and  which  received  the  Royal 
Assent  in  May,  1832,  the  defendant,  William  Stickney,  was 
appointed  commissioner  for  carrying  it  into  execution, 
[*  122]  and  *  Godfrey  Park  and  Coraelius  CoUett  were  thereby 
appointed  valuers.  By  the  49th  section  of  that  Act  the 
commissioner  was  directed,  as  soon  as  conveniently  might  be,  to 
determine  what  lands  and  grounds  ought  to  be  deemed  low  land. 
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and  to  contribute  to  the  charges  of  the  drainage,  and  to  cause  a 
full  and  complete  map  or  plan  of  all  the  same  low  lands  and 
grounds  to  be  made,  expressing  the  names  of  the  several  owners, 
and  describing  the  quantities  in  acres,  roods,  and  perches,  of  all 
the  same  low  lands,  which  map  was  to  be  lodged  with  the  clerk 
of  the  commissioner,  and  a  duplicate  with  the  clerk  of  the  peace 
for  the  East  Siding  of  Yorkshire.  Against  such  decision  of  the 
commissioner  any  landowner  might  appeal  within  a  certain  time. 
By  the  50th  section,  the  commissioner  was  empowered,  after  the 
expiration  of  the  time  allowed  for  appeals,  to  proceed  to  assess, 
tax,  and  charge  all  and  singular  the  said  low  lands  and  grounds, 
and  the  owners  and  occupiers  thereof,  "  with  such  gross  sums  of 
money  as  he,  the  commissioner,  should  from  time  to  time  find 
necessary  and  requisite  for  defraying  the  charges  and  expenses 
incident  to  and  attending  the  obtaining  and  passing  of  that  Act, 
and  carrying  the  same  into  execution,  and  to  assess,  rate,  and 
charge  every  owner  and  occupier  of  the  said  low  lands  and  grounds 
by  an  acre  rate,  &c. '  By  the  51st  section,  the  commissioner  and 
valuers  were  directed,  as  soon  as  the  surveys  and  schedules  were 
completed,  to  make  a  true  and  perfect  valuation  of  all  the  low 
lands  and  grounds  in  their  then  state ;  and  by  the  52nd  section 
they  were  required,  as  soon  as  the  drainage  was  perfected,  again 
to  view  and  make  a  second  valuation  of  all  the  said  lands  and 
grounds  to  be  drained  and  improved  by  virtue  of  that  Act  in  their 
then  state.  The  53rd  section  is  very  important;  by  it 
the  commissioner  *and  valuers  were  directed  to  ascertain  [*123] 
the  real  improvements  of  the  lands  belonging  to  each  pro- 
prietor, by  reference  to  the  two  valuations  before  mentioned,  and 
by  some  instruments  in  writing  to  show  how  much  each  owner's 
land  had  been  improved,  and  by  the  same  instrument  proceed  to 
assess,  tax,  and  charge  the  lands  and  grounds  of  all  and  every  such 
owners  and  proprietors,  according  and  in  proportion  to  such  im- 
proved value,  with  his,  her,  or  their  respective  quota  or  portion  of 
the  costs,  charges,  and  expenses  of  obtaining  the  Act  and  carrying 
the  same  into  execution  up  to  the  time  of  making,  executing,  and 
completing  such  instrument  and  taxation ;  and  in  case  the  quota  or 
portion  of  any  such  owner  or  proprietor,  so  to  be  assessed  and 
taxed  by  the  said  commissioner  and  valuers  as  aforesaid,  shall 
exceed  the  sum  with  which  such  owner  or  proprietor  shall  have 
been  assessed  and  taxed  by  virtue  and  in  pursuance  of  the  powers 
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and  authorities  hereinbefore  given  to  the  said  commissioner  and 
valuers,  then  such  proprietor  or  person  so  interested  as  aforesaid 
shall,  within  twenty-one  days  after  notice,  in  writing  under  the 
hand  of  the  said  commissioner,  of  such  excess  shall  be  given  to 
him  or  her,  &c.,  pay  the  same  excess  to  the  clerk,  receiver,  or 
collector  of  the  said  commissioner;  and  in  case  of  default  the 
commissioner  was  authorised  to  recover  and  enforce  payment  by 
such  ways  and  means  as  any  other  assessments  or  taxes  are  therein 
directed  to  be  recovered.  (Sect  50  had  previously  given  a  power 
to  distrain  for  the  acre  rate,  and  sect  54  gave  such  powers  as  to 
any  rate.)  The  53rd  section  then  specified  the  purposes  to  which 
the  taxes  so  levied  were  to  be  applied. 

The  commissioner  proceeded  duly  to  appoint  and  determine  what 

were  low  lands,  and  made  the  map  and  plan  and  sched- 
[*  124]  ules   as   directed  by  the   Act.      As   *  soon   as  the  time 

allowed   for  appeals  had  elapsed,  the  commissioner  and 
valuers  made  a  perfect  valuation  of  the  lands  in  their  improved 
state.     The  commissioner  then  made  an  acre  rate  on  the  whole  of 
the  low  lands,  which  was  levied.     He  afterwards  borrowed  money 
of  certain  bankers  at  Beverley  to  pay  the  expenses  of  the  drainage, 
and  made  no  other  rate  until  after  the  works  had  been  perfected 
and  completed.  •   The   commissioner  and   valuers   then   made  a 
second  perfect  valuation  of  the  lands  in  their  improved  state,  and 
by  comparison  of  the  two   valuations,  ascertained   the   real   im- 
provement of  the  lands  of  each  proprietor,  and  then  assessed  and 
taxed  the  lands  of  each  proprietor  in  proportion  to  the  benefit  that 
he  had  received.     The  plaintiff  was  on  this  principle  assessed  and 
taxed  at  £5351  15s.  6d,,  which  exceeded  the  sum  which  has  been 
already  paid  in  respect  of  his  lands  by  the  sum  of  £4149  2s.     This 
latter  sum  was  duly  demanded ;  and,  the  plaintiff  not  having  paid 
it,  a  distress  warrant  was  granted  by  the  commissioner  and  five 
trustees  appointed  under  the  56th  section  of  the  Act     The  plain- 
tiff brought  an  action  of  replevin.     The  defendants  avowed  the 
taking  by  virtue  of  the  powers  given  by  the  statute.     The  learned 
Judge  who  tried  the  cause  ruled  that  the  commissioner  and  valuers 
had  no  power  to  make  and  levy  the  assessment  and  tax  in  ques- 
tion, and  that  the  plaintiff  was  entitled  to  recover,  to  which  direc- 
tion a  bill  of  exceptions  was  tendered;  and  a  writ  of  error  having 
been  brought,  the  Court  of  Exchequer  Chamber  awarded  a  venire 
de  novo. 
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We  are  of  opinion  that  that  judgment  was  right  The  material 
question  in  the  case  was,  whether  the  commissioner  under  this  Act 
of  Parliament  had  a  power  to  make  a  rate  to  reimburse 
expenses,  or  a  retrospective  *rate;  and  the  greater  part  of  [*  125] 
the  argument  for  the  plaintiff  in  error  was  devoted  to 
showing,  by  analogy  to  the  cases  of  poor-rates  and  other  rates 
under  several  Acts  of  Parliament  which  were  referred  to,  that  he 
could  not  do  so.  From  these  cases  a  supposed  rule  of  law  was 
attempted  to  be  deduced,  that  there  could  be  no  retrospective  rate, 
or  rate  for  paying  bygone  expenses. 

The  power  of  the  commissioner  depends  upon  the  construction 
of  this  particular  Act ;  there  is  no  rule  of  law  which  prohibits  a 
retrospective  rate.  That  depends  upon  the  intention  of  the  Legis- 
lature, and  the  question  is,  whether  the  Act  under  which  each 
rate  is  made  does  so  expressly  or  impliedly.  We  are  of  opinion 
that  by  this  Act  the  largest  discretion  is  vested  in  the  commissioner, 
who  is,  no  doubt,  selected  by  the  parties  obtaining  the  Act  from 
the  confidence  they  repose  in  him  to  make  one  or  more  rates,  and 
at  such  time  or  times  as  he  may  think  fit,  and  for  expenses  in- 
curred and  to  be  incurred.  To  have  fixed  rates  for  a  small  or 
limited  amount,  at  particular  times,  might  have  been  very  incon- 
venient, troublesome  in  collection,  and  unnecessary  from  the  state 
of  the  works  then  going  on ;  to  fix  them  at  longer  intervals  might 
also  be  inconvenient  To  avoid  such  inconveniences,  instead  of 
providing  that  rates  should  be  made  at  any  certain  time,  for  any 
certain  amount,  or  within  certain  limits  of  time  or  amount,  the 
parties  obtaining  the  private  Act  have  agreed  to  invest,  and  the 
Legislature  has  carried  that  agreement  into  effect  by  investing  the 
commissioner  with  the  absolute  discretion  to  make  rates  without 
any  appeal  for  the  abuse  of  it,  or  any  means  of  control,  except 
those  which  are  given  by  the  power  of  electing  another  com- 
missioner at  the  end  of  a  certain  time,  or  the  removal 
*  of  the  existing  commissioner  for  misconduct  If  the  [*  126] 
parties  had  intended  to  fetter  this  absolute  discretion, 
they  have  themselves  to  blame  for  not  taking  proper  precautions 
against  the  abuse  of  the  unlimited  power,  by  suggesting  provi- 
sions for  that  purpose,  to  be  introduced  into  the  Act  of  Parliament 
As  it  is,  the  whole  scheme  of  the  Act  shows  that  the  discretion  is 
unlimited,  including  the  power  of  making  one  or  more  rates,  and 
providing  money  beforehand  or  making  retrospective  rates.     The 
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49th  section  requires  the  commissioner  to  do  many  things  which 
would  occasion  the  outlay  of  a  large  sum  of  money  before  he  can 
be  in  a  condition  to  impose  any  rate  or  tax ;  and  then  the  50tb 
section  gives  him  power  to  raise,  by  an  acre  rate,  such  sums  of 
money  as  he  (the  commissioner)  shall  from  time  to  time  find  nec- 
essary and  requisite  for  defraying  the  charges  and  expenses  incident 
to  obtaining  the  Act  and  carrying  it  into  execution.  Power  is 
therefore  given  to  raise  money  for  the  payment  of  expenses  already 
incurred,  and  the  time  of  raising  it  is  left  entirely  in  the  discre- 
tion of  the  commissioner ;  and  giving  this  extensive  discretion  to 
the  commissioner  with  regard  to  the  sums  to  be  raised  and  the 
time  of  raising  them  is  quite  consistent  with  other  parts  of  the 
Act;  for  by  sect.  17  he  is  authorised  to  give  directions  for  the 
making  and  executing  all  works  that  he  shall  think  necessary,  and 
to  appoint  engineers,  surveyors,  collectors,  and  the  other  officers, 
agents,  and  servants,  at  his  discretion,  and  to  pay  them  such  reason- 
able salaries  and  remunerations  as  he  shall  order  and  appoint  In 
short,  the  owners  of  lands  to  be  improved  by  the  drainage  appear 
to  have  given  the  commissioner  unlimited  authority  to  execute  the 
objects  of  the  Act  in  such  manner  and  at  such  cost  as  he 
[*  127]  thought  fit,  reserving  *  to  themselves  only  the  power  of 
electing  another  at  the  end  of  three  years,  or  (sects.  7  and 
9)  to  remove  him  at  any  time,  if  dissatisfied  with  his  conduct 
But  whether  they  have  this  redress  or  not,  is  immaterial,  if  by  the 
Act  an  absolute  discretion  is  given.  By  the  exercise  of  that  dis- 
cretion they  are  bound ;  and  the  propriety  of  its  exercise  cannot  be 
called  in  question  in  this  action,  whatever  reason  there  may  be  to 
doubt  it  The  Court  of  Exchequer  Chamber  recently  decided  a 
similar  point  as  to  a  rate  made  by  commissioners  of  sewers, 
who  are  "  to  cause  reparations  and  amendments  to  be  made, 
as  the  case  shall  require,  after  their  wisdom  and  discretion.* 
That  Court  held  that  after  the  commissioners  had  exercised 
their  discretion,  no  Court  of  law.  in  which  an  action  was  brought 
for  anything  done  by  them  in  carrying  it  into  effect,  had  the 
power  to  question  or  review  the  exercise  of  that  discretion,  — 
that  it  must  be  assumed  to  be  correct  in  all  respects,  and  that 
the  plaintiff  would  not  be  permitted  to  complain  of  it  in  that 
action.  St.  Catherine* s  Dock  Company  v.  Hiffgs,  16  L.  J.  Q.  B. 
377,  10  Q.  B.  641. 
It  seems  clear,  therefore,  that  when  the  works  necessary  for 
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effecting  the  intended  drainage  bad  been  completed,  tbe  commis- 
sioner might  have  raised,  by  an  acre  rate,  the  whole  sum  for  which 
the  assessment  and  taxation  now  called  in  question  were  made 
(except,  perhaps,  the  expense  of  the  second  survey  and  valuation), 
and  having  so  raised  that  money,  might,  with  the  assistance  of 
the  valuers,  have  made  an  assessment  and  taxation  precisely  simi- 
lar to  that  in  dispute,  and  have  thereby  compelled  those,  who  had 
not  by  the  acre  rate  been  compelled  to  pay  a  portion  of  the 
whole  expense  of  the  *  survey  and  valuation,  in  proportion  [*  128] 
to  the  benefit  that  they  had  received,  to  pay  the  difference. 
In  either  event,  the  sum  to  be  paid  by  the  plaintiff  would  have 
been  the  same ;  and  it  is  a  mere  matter  of  form  whether  he  is  com- 
pelled to  pay  it  by  an  acre  rate,  or  by  the  rate  apportioning  the 
sums  paid  to  the  benefit  received,  or  part  by  one,  and  the  remain- 
der by  the  other.  And  it  seems  to  us,  that  when  the  drainage 
had  been  completed,  and  the  benefit  received  by  each  proprietor 
could  be  ascertained,  it  would  have  been  a  very  idle  proceeding  to 
make  and  levy  an  acre  rate  pressing  unequally  on  the  various  pro- 
prietors, because  not  in  proportion  to  the  benefit  received,  and  then 
to  raise  another  rate  merely  to  remedy  the  injustice  done  by  the 
former.  If,  therefore,  the  proceeding  of  the  commissioners,  in 
making  and  levying  the  rate  under  which  the  goods  of  the  plain- 
tiff in  error  were  distrained,  had  not  been  strictly  regular,  we 
think  it  would  have  been  substantially  so,  and  a  sufficient  answer 
to  this  action.  But  it  seems  to  us,  that  the  course  pursued  was 
strictly  within  the  53rd  section  of  the  Act,  in  the  case  which  has 
happened  Before  the  drainage  works  were  commenced,  a  valua- 
tion was  made  of  the  low  lands  in  their  then  state ;  when  the 
drainage  had  been  completed,  another  valuation  was  made  of  the 
same  lands  in  their  then  state ;  so  that  the  real  improvement  of 
the  lands  of  each  proprietor  was  ascertained.  The  commissioners 
and  valuers,  by  an  instrument  in  writing  under  their  hands,  set 
forth  the  names  of  all  the  proprietors  of  the  low  grounds,  and  the 
number  of  acres  belonging  to  each ;  and  did  by  the  same  instru- 
ments assess,  tax,  and  charge  the  lands  and  grounds  of  all  and 
every  such  owners  and  proprietors,  according  and  in  proportion  to 
such  improved  value,  with  his,  her,  and  their  respective 
*  quota  or  portion  of  the  costs,  charges,  and  expenses,  [*  129] 
incident  to  obtaining  the  Act  and  carrying  it  into  execu- 
tion, up  to  the  time  of  making  and  completing  that  instrument 
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and  taxation.  The  q'oota  and  portion  of  the  plaintiff  in  error  did 
not  exceed  the  sum  with  which  he  had  been  assessed  and  taxed,  in 
pursuance  of  the  power  to  raise  acre  rates.  Notice  of  that  excess 
was  duly  given,  and  the  money  not  having  been  paid  within  the 
time  limited  by  the  Act,  it  was  levied  by  distress  under  a  warrant 
granted  by  the  commissioner,  as  directed  by  the  50th  section,  with 
reference  to  acre  rates;  which  mode  of  proceeding  is  also  made 
applicable  to  levying  the  rate  made  under  the  53rd  section.  The 
latter  part  of  this  section  specifies  the  purposes  to  which  the 
money,  when  received,  is  to  be  applied  \  but  that  does  not  affect 
the  regularity  of  the  proceeding  in  making  and  levying  the  rate. 
The  direction  of  the  statute,  as  to  the  application  of  the  money,  is 
merely,  that  to  those  who  have  already  paid  more  than  their  quota, 
the  excess  shall  be  refunded,  and  does  not  contain  any  enactment 
that  if  the  money  raised  is  not  expended  by  such  refunding,  it  may 
not  be  applied  to  the  payment  of  liabilities  incurred  for  the  drain- 
age works. 

We  are,  therefore,  of  opinion,  that  the  objections  made  to  the  rate 
in  question  fail;  and  that  it  constitutes  a  good  defence  to  this 
action,  under  the  avowry  and  cognisance  on  the  record ;  and,  con- 
sequently, that  on  the  bill  of  exceptions  the  defendants  in  error 
are  entitled  to  judgment,  and  that  a  venire  de  novo  ought  to  be 
awarded. 

The  Lord  Chancellor  (Lord  Cottenham)  :  — 

My  Lords,  this  case  was  argued  before  the  learned 
[*130]  Judges,  and  there  has  been  *a  unanimous  opinion  of  the 
Judges  delivered  by  Mr.  Baron  Parke,  which  enters  very 
fully  into  the  question.  The  learned  Judges  came  to  a  conclu- 
sion, in  which,  after  having  carefully  considered  the  reasons  on 
which  that  conclusion  was  founded,  I  entirely  concur.  I  am  of 
opinion  that  the  judgment  ought  to  be  for  the  defendants  in  error, 
and  that  a  venire  de  novo  ought  to  be  awarded ;  and  I  therefore 
move,  that  the  judgment  of  the  Court  below  should  be  affirmed, 
with  costs. 

Lord  Brougham  :  — 

My  Lords,  I  considered  this  case  when  I  sat  here  for  my  noble 
and  learned  friend  some  weeks  ago ;  and  I  entirely  agree  with  the 
unanimous  opinion  then  delivered  by  the  learned  Judges.     They 
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have  come  to  a  right  construction  of  the  statute,  and  we  ought  to 
give  judgment  for  the  defendants  in  error. 

Judgment  affirmed,  and  venire  de  novo  awarded  with  costs. 

Waddington  and  others  v.  City  of  London  ITnion  (Ouardianfl). 

28  L.  J.  M.  C.  113-126  (s.  c.  EL  BL  &  EL  370). 

Poor-Rate.  —  Contribution  Order  by  Guardians  or  Overseers  to  pay  Old  [113] 
Debts.  —  Extraordinary  Charges  on  a  Union.  —  CoUecton  —  Consoli- 
dated Order,  1847,   Article  81.  —  Collection  of  Poor-Rates   Order,   1854, 
Article  6. 

Certain  debts,  accruing  chiefly  during  the  two  previous  years,  from  the 
guardians  of  a  union  to  tradesmen,  amounting  to  £23,000,  and  a  debt,  accru- 
ing during  several  years,  from  the  guardians  to  the  treasurer  of  the  union  by 
reason  of  their  overdrawing  their  account,  remained  unpaid  at  Christmas, 
1856,  through  the  frauds  and  embezzlements  of  the  collector  for  nine  parishes 
of  the  union  and  of  the  assistant  clerk  to  the  union.  The  collector  waa  ap- 
pointed for  tlie  nine  parishes  by  the  guardians  of  the  union  (which  consisted 
of  ninety-eight  parishes),  and  his  appointment  was  confirmed  by  the  Poor- 
Law  Board.  He  collected  the  whole  of  the  rates  for  the  nine  parishes,  and 
was  ordered  by  the  guardians  to  pay  all  that  he  collected  to  the  treasurer  of 
the  union,  to  be  placed  by  the  clerk  of  the  union  to  the  credit  of  each  of  the 
nine  parishes  respectively.  By  collusion  between  the  collector  and  the  assis- 
tant clerk,  these  parishes  were  credited  in  the  union  ledger  with  large  sums 
for  rates  collected  by  the  collector,  but  which  were  never,  in  fact,  paid  over 
by  him  to  the  treasurer,  but  which  were  embezzled  by  the  collector.  The 
parochial  accounts  had  been  audited  up  to  September,  1856,  upon  false 
accounts  concocted  by  the  collector.  In  December,  1856,  the  collector  and 
assistant  clerk  absconded,  having  embezzled  £22,407  and  £3000  respectively, 
at  which  time  the  embezzlements  were  fii*st  discovered.  A  call  or 
order  for  contributions  for  the  coming  half-year,  *  being  the  first  call  [*114] 
after  the  discovery,  was  made  by  the  guardians  on  each  of  the  parishes 
of  the  Union  in  February,  1857.  In  making  the  estimate  for  these  orders, 
under  Article  81  of  the  Consolidated  Order,  1847,  the  deficit  resulting  from 
the  frauds  and  embezzlements  was  treated  as  *•*  an  extraordinary  charge  '* 
upon  the  union,  and  thus  the  several  debts  above  mentioned  were  included  as 
chargeable  upon  the  funds  of  the  whole  union  ;  and,  assuming  them  to  be  so 
chargeable,  the  parish  of  S.  was  charged  in  the  order  made  upon  it  with  its 
proper  proportion.  The  parish  of  S.  was  not  one  of  the  nine  parishes,  and 
had  paid  up  its  quota  charged  on  it  by  previous  orders  :  Held,  by  the  Court  of 
Queen's  Bench,  on  a  special  case  stated  between  the  parish  of  S.  and  the 
guardians  of  the  union,  that  the  debts  so  left  outstanding  were  "  extraordi- 
nary charg^,  to  which  the  union  was  liable  in  the  coming  half-year,"  and  so 
were  within  the  power  conferred  on  the  guardians  by  Article  81  of  the  Con- 
solidated Order,  1847;  that  the  collector  was  the  officer  of  the  union,  and  not 
of  the  nine  parishes,  inasmuch  as  the  orders  of  the  guardians  to  him  to  pay 
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over  the  money  received  by  him  direct  to  the  treasarer  negatived  that  his  duty 
was  regulated  by  Article  (5  of  the  Collection  of  Poor-Kates  Order,  1854,  which 
directs  the  collector  to  pay  over  weekly  to  the  overseers,  their  bankers,  or 
otherwise  under  the  direction  of  the  ovei-seara  ;  and  therefore  that  the  parish 
'  of  S.  was  liable  to  pay  the  whole  amount  charged  upon  it,  and  that  the  order 
upon  it  was  valid. 

But  heldy  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of 
the  Queen's  Bench,  that  the  contribution  order  was  wholly  invalid,  as  it  was 
made  in  part  to  pay  old  debts;  that  the  guardians  had  no  power  by  law  to 
make  a  retrospective  order,  nor  overseers  to  make  a  retrospective  poor-rate; 
and  that  these  old  debts  could  not  be  included  under  the  head  of  extraordi- 
nary charges,  as  that  term  must  be  limited  to  such  charges  as  were  legally 
chargeable  on  the  parishes. 

Case  stated  without  pleadiDgs. 

The  plaintiffs,  at  the  time  of  the  making  of  the  order  hereinafter 
mentioned,  were  the  churchwardens  and  overseers  of  the  poor  cf 
the  parish  of  *  Saint  Stephen,  Coleman  Street, '  in  the  city  of 
London,  which,  together  with  ninety-seven  other  parishes,  is  com- 
prised within  the  City  of  London  Union,  which  union  was  formed 
in  the  year  1837,  under  the  4  &  5  Will.  IV.  c.  76  ("  The  Poor- 
Law  Amendment  Act "),  under  which  hoards  of  guardians  have  been 
annually  elected,  and  have  entered  into  oflSce  for  the  said  union. 
According  to  the  provisions  of  the  said  Act  the  Poor-Law  Com- 
missioners for  England  and  Wales  from  time  to  time  issued  rules, 
orders,  and  regulations.  A  copy  of  Glen's  Consolidated  and  other 
Orders  of  the  Poor-Law  Commissioners  and  of  the  Poor-Law  Board, 
&c. ,  accompanied  the  case,  and  was,  so  far  as  relates  to  the  rules, 
orders  and  regulations,  to  be  taken  to  form  part  of  the  case,  and 
referred  to,  if  necessary,  in  addition  to  the  articles  set  out. 

By  Articles  81  and  82  of  an  Order  of  the  24th  of  July,  1847, 
commonly  called  "The  Consolidated  Order,"  it  is  provided  and 
ordered  as  follows :  — 

Article  81.  **  The  clerk  *  (meaning  the  clerk  to  the  guardians  — 
see  Art  229)  "  shall,  four  weeks  at  least  hefore  the  25th  day  of 
March  and  the  29th  day  of  September,  respectively,  in  each  year, 
refer  to  and  ascertain  the  cost  to  each  parish  in  the  union  for  the 
maintenance  of  the  poor  and  other  separate  charges,  as  well  as  for 
the  common  charges  incurred  in  the  half  of  the  last  year  corre- 
sponding to  the  half-year  next  coming,  and  shall  estimate  and,  as 
near  as  may  be,  divide  amongst  the  parishes  any  extraordinary 
charges  to  which  the  union  may  be  liahle  in  the  coming  half-year. 
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and  he  shall  also  estimate  the  probable  balance  due  to  or  from  the 
parish  at  the  end  of  the  current  half-year,  and  shall  then  prepare 
the  orders  on  the  several  parishes  for  the  sums  which,  upon  such 
computation,  it  shall  appear  necessary  for  them  to  contribute  to 
the  expenses  of  the  union  for  the  coming  half-year,  and  the  orders 
so  prepared  shall  be  laid  before  the  guardians  for  their  considera- 
tion three  weeks  at  least  before  the  expiration  of  the  current  half- 
year.  " 

Article  82.  "  The  guardians  shall  make  orders  on  the  overseers 
or  other  proper  authorities  of  every  parish  of  the  union  from  time 
to  time  for  the  payment  to  the  guardians  of  all  such  sums 
as  may  be  required  by  them  for  the  relief  of  the  poor  *  of  [*  115] 
the  parish,  and  for  the  contribution  of  the  parish  to  the 
common  fund  of  the  union,  and  for  any  other  expenses  charge- 
able by  the  guardians  on  the  parish ;  and  in  such  orders  the  con- 
tributions shall  be  directed  to  be  paid  in  one  sum  or  by  instalments, 
on  days  specified,  as  to  the  said  guardians  may  seem  fit " 

[In  addition  to  the  above  articles,  the  following  articles  of  the 
Consolidated  Order,  1847,  were  referred  to  in  the  course  of  the 
argument :  — 

Article  41.  **  At  every  ordinary  meeting  the  guardians  shall 
duly  examine  the  treasurer's  account,  and  shall,  when  necessary, 
make  orders  on  the  overseers  or  other  proper  authorities  of  the 
several  parishes  in  the  union  for  providing  such  sums  as  may  be 
lawfully  required  by  the  guardians  on  account  of  the  respective 
parishes. " 

Article  202.  "  Duties  of  Clerk  No.  7.  —  To  ascertain,  before 
every  ordinary  meeting  of  the  board,  the  balance  due  to  or  from 
the  union  in  account  with  the  treasurer,  and  to  enter  the  same  in 
the  minute-book. " 

And  of  the  Collection  of  Poor-Kates  Order  of  1854 :  — 

Article  6.  "  The  collector  shall  every  week  pay  over  all  moneys 
collected  by  him,  or  in  his  hands  belonging  to  the  parish,  to  the 
banker  whom  the  overseers  may  direct,  to  be  placed  to  the  account 
of  one  or  more  of  them ;  or  if  directed  by  one  of  the  overseers,  to 
the  treasurer  of  the  guardians  of  the  union,  in  payment  of  any 
order  from  such  guardians  then  due ;  or,  in  the  absence  of  any  such 
direction,  shall  pay  the  same  to  one  of  the  said  overseers  in  person ; 
provided  that,  as  often  as  at  any  time  in  the  course  of  any  week 
the  sum  or  sums  of  money  in  the  hands  of  such  collector  belonging 
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to  the  parish  shall  together  exceed  £50,  he  shall  forthwith  pay 
over  such  sum  or  sums  in  the  manner  hereinbefore  directed. '] 

On  the  17th  of  February,  1857,  a  call  or  order  was  made, 
according  to  Form  (M.)  in  the  said  Consolidated  Order,  by  the 
then  guardians  of  the  poor  of  the  said  union  upon  the  then  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  St  Stephen, 
Coleman  Street,  as  follows :  — 

"  To  Messrs.  James  Waddington,  &c. ,  You  are  hereby  ordered 
and  directed  to  pay  to  Samuel  George  Smith,  Esq. ,  at  the  banking- 
house  of  Messrs.  Smith,  Payne,  &  Smith,  No.  1,  Lombard  Street, 
in  the  city  of  London,  on  behalf  of  the  guardians  of  the  poor  of  the 
City  of  London  Union,  the  sum  of  £2800  from  the  poor-rates  of 
the  said  parish  of  St  Stephen,  Coleman  Street,  towards  the  relief 
of  the  poor  thereof,  and  to  the  contribution  of  the  parish  to  the 
common  fund  of  the  union  and  such  other  expenses  as  are  charge- 
able by  the  said  guardians  on  the  said  parish,  such  sum  of  £2800 
to  be  paid  by  instalments,  at  the  times  and  in  manner  following,' 
viz.,  by  four  instalments  of  £700  each,  on  the  20th  of  March, 
April,  June,  and  August,  1857. 

Similar  orders  were  on  the  same  day  made  by  the  guardians  upon 
each  of  the  other  parishes  comprised  within  the  union;  and  by 
the  aggregate  of  such  orders  the  guardians  sought  to  raise,  and 
ordered  to  be  raised,  a  sum  of  £61,430  previously  to  the  29th  of 
September  then  next 

Before  the  making  of  the  order  of  the  17th  of  February,  1857, 
for  the  purjx>ses  of  complying  with  the  requirements  of  the  81st 
section  of  the  Orders  of  the  Poor-Law  Commissioners,  the  then 
clerk  of  the  guanlians  referred  to  and  ascertained  the  cost  to  each 
parish  in  the  union  for  the  maintenance  of  the  poor  and  other  sep- 
arate chaiv[es,  as  well  as  for  the  common  charges  incurred  in  the 
last  half-year,  corresjx>nding  to  the  half-year  next  ensuing.  The 
clerk  also  Oi^timateil  the  extraordinary  chaiges  to  which,  according 
to  his  view  (the  correctness  of  which  the  plaintiffs  disputed)  the 
union  would  be  liable.  The  clerk,  in  his  estimate  of  the  extraor- 
dinary charges  to  which,  according  to  his  view,  the  union  would 
l>e  liable  in  the  ensuing  half-year,  included  the  amount  of  the 
outstanding  debts  to  the  tradesmen  of  the  union,  and  the  advances 
made  by  the  treasurer  of  the  union,  and  not  repaid  to  him  as  here- 
inafter staieil  The  following  statement  was  prepared  by  him  of 
the  aggregate  amovmt  required,  accorviing  to  his  view,  for  those 
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purposes,  and  submitted  to  the  board  of  guardians.  [Then  fol- 
lowed an  abstract  of  tradesmen's  accounts  (with  the  dates  of  the 
first  and  last  item  in  each  bill)  for  articles  supplied,  chiefly 
during  the  years  1855  and  *  1856  (some  few  of  the  debts  [*  116] 
having  been  incurred  in  previous  years),  down  to  Christ- 
mas, 1856,  making  in  the  aggregate  £23,154  17s.  2d.;  after  which 
was  added] :  — 

Debts  due  from  the  City  of  London  Union  to  tradesmen,   to 

Christmas,  1856  (say) £26,000 

Balance  due  to  treasurer  to  Dec.  31,  1856 4,200 

Estimated  expense  of  the  Union  to  Lady-day,  1857  (say)    .     .     15,000 

Making  a  total  of £42,200 

Towards  which  amount  there  is  the  arrear  of  the  call  made  on 

the  2nd  of  September,  1856,  about £10,000 

Leaving  a  sum  of £32,200 

Add  estimated  expenditure  from  Lady-day,  1857,  to  Michael- 
mas, 1857 £29,230 

£61,430 

It  is  admitted,  but  for  the  purposes  of  this  case  only,  that  all 
the  sum  of  £23,154  175.  2d.  had  been  properly  incurred,  and  had 
not  been  paid  to  the  tradesmen,  and  that  the  treasurer,  who  was 
the  treasurer  of  the  union  named  in  the  said  orders,  and  had  been 
duly  appointed  as  such  in  pursuance  of  the  orders  of  the  Poor-Law 
Board,  had,  before  the  31st  of  December,  1856,  made  advances  to 
the  amount  of  £4200  to  the  guardians  of  the  union,  by  allowing 
them  to  overdraw  their  account  with  him  to  that  extent,  and  that 
these  advances  had  not  been  replaced,  which  amount  is  the  sum 
entered  in  the  above  statement  as  **  balance  due  to  treasurer  to 
December  31,  1856;  "  and  that  the  estimate  of  £15,000  for  the 
expense  of  the  union  to  Lady-day,  1857,  and  the  estimate  of 
£29,230  for  expenditure  from  Lady-day,  1857,  to  Michaelmas, 
1857,  were  fair  and  reasonable  estimates. 

The  sum  of  £61,430  was  apportioned  amongst  the  various 
parishes  of  the  union  as  follows:  Each  parish  was  separately 
charged  with  the  sum  required  by  the  guardians  for  the  relief  of 
the  poor  of  such  parish  for  the  period  specified,  and  the  residue  of 
the  sum  of  £61,430  was  apportioned  amongst  the  various  parishes 
of  the  union  as  their  estimated  rateable  contribution  to  the  com- 
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mon  fund  of  the  union,  and  other  expenses  assumed  to  be  charge- 
able by  the  guardians  on  the  parishes  respectively,  according  to  the 
proportions  last  fixed  by  the  Poor-Law  Board,  in  pursuance  of  the 
28th  section  of  the  Poor-Law  Amendment  Act,  4  &  5  Will.  IV. 
c.  76.  And  the  orders  were  prepared  by  the  clerk  of  the  guardians 
according  to  such  computation  and  apportionment,  and  laid  before 
the  guardians  according  to  the  said  articles,  and  made  and  issued 
by  them  accordingly.  To  this  apportionment,  the  plaintiffs 
object 

The  plaintiffs  object  to  the  statement  or  estimate,  on  the  ground 
that  it  appears  by  the  dates,  which  are  admitted  to  be  correct,  that 
it  includes  alleged  debts,  which  had  been  accruing  for  several  pre- 
vious years,  and  that  the  alleged  debt  of  £4200  to  the  treasurer  had 
been  gradually  accruing  during  several  years  previously  to  the 
17th  of  February,  1857,  which  is  admitted  by  the  defendants. 

The  plaintiffs  further  object  to  this  statement  or  estimate,  on 
the  ground  that  such  alleged  debts,  or  a  portion  of  them,  ought 
to  have  been  paid  out  of  moneys  raised  by  calls  or  orders  previously 
made.  Such  non-payment,  in  fact,  arose  from  the  frauds  and 
embezzlements  of  two  of  the  officers  of  the  union,  viz.,  Charles 
Guerrino  Manini  and  John  Paul. 

Charles  Guerrino  Manini  was,  on  the  16th  of  May,  1843, 
appointed  by  the  board  of  guardians  collector  for  nine  of  the  par- 
ishes of  the  union,  the  parish  of  St  Stephen,  Coleman  Street,  not 
being  one  of  those  nine.  This  appointment  was  duly  confirmed  by 
the  Poor-Law  Board ;  and  in  pursuance  of  an  order  of  the  Poor- 
Law  Board,  Manini  thereupon  entered  into  a  bond  with  two  sure- 
ties (from  whom  nothing  has  been  or  could  be  recovered),  in  the 
penal  sum  of  £500  to  the  board  of  guardians,  for  the  faithful  per- 
formance of  his  duties,  Manini  collected  the  whole  of  the  rates 
levied  for  the  relief  of  the  poor  in  such  nine  parishes.  His  orders 
from  the  guardians  were,  to  pay  the  whole  amount  to  the  treasurer 
of  the  union,  to  be  placed  by  the  clerk  of  the  union  to  the  credit 
of  the  res^x^ctive  nine  parishes  in  the  union  accounts,  the  parish 
officers  receiving  checks  from  time  to  time  from  the  board  of 
guaniiaus,  for  moneys  required  by  them  for  parochial  payments 
not  connected  with  the  union.  Shortly  before  the  making  of  the 
orvler  or  call  of  the  17th  of  February,  1857,  Manini  had 
[*117]  alK<50onded,  having  eml>ezzled  from  the  *  money  so  col- 
lected by  him  for  the  rates  of  the  nine  parishes  large  sums 
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of  money,  amounting,  as  has  since  been  ascertained,  to  £22,407 
8^.  2d. 

John  Paul  had  been  duly  appointed,  and  was  the  assistant  clerk 
of  the  board  of  guardians,  Eetums  were  laid  by  John  Paul  before 
the  board  of  guardians  weekly,  showing  that  large  sums  had  been 
paid  to  the  treasurer  by  Manini  on  account  of  the  said  several  nine 
parishes,  which  sums  were  carried  to  their  credit  in  the  union 
parochial  ledger,  the  greater  portion  of  which  amounts  never 
reached  the  treaurer's  hands,  but  were  in  fact  embezzled  by  Manini, 
The  returns  were  thus  false,  and  they  were  in  this  respect  false  to 
the  knowledge  of  both  Manini  and  Paul,  and  Manini  and  Paul 
acted  in  concert  in  making  this  false  representation  by  means  of 
returns  so  laid  before  the  board  of  guardians. 

The  parochial  accounts  were  regularly  produced  to  the  district 
auditor,  signed  by  the  parish  officers;  but  these  accounts  were 
made  up  from  figures  and  returns  concocted  by  Manini,  and  handed 
by  him  to  the  parish  oflScers,  from  which  they  were  copied  into 
their  receipt  and  payment  book.  Thus  credits  were  given  for  large 
sums  which  never  reached  the  treasurer's  hands,  and  the  balance- 
sheets  of  the  overseers'  receipts  and  payments  were  signed  by  the 
auditor,  with  the  usual  memorandum  at  the  foot,  certifying  the 
balance  to  be  correct  The  parochial  accounts  had  been  audited 
up  to  the  29th  of  September,  1856.  These  fraudulent  entries  have 
been  published  in  the  annual  statement  of  accounts,  which  was 
printed  and  circulated  by  order  of  the  guardians,  up  to  Lady-day, 
1855. 

John  Paul  defrauded  the  union  of  various  sums  of  money, 
amounting  to  £3000  at  the  least,  by  appropriating  to  his  own  use 
orders  or  checks  drawn  in  favour  of  tradesmen  of  the  union,  and 
which  were  entrusted  to  him  for  the  purpose  of  being  handed  by 
him  to  such  tradesmen,  and  which,  in  fact,  were  not  so  handed 
over.  In  some  of  the  accounts  so  audited  and  published  as  afore- 
said, some  portions  of  the  debts  included  in  the  statement  or  esti- 
mate of  the  clerk  of  the  guardians  were  entered  and  debited  as 
paid,  and  the  accounts,  though  fraudulently  concocted,  were  so 
audited  and  passed  as  correct,  and  acquiesced  in  by  all  parties. 

Manini  and  Paul  absconded  in  December,  1856,  The  former  has 
not  yet  been  apprehended.  The  latter  was  apprehended  and  ocwi- 
victed  of  felony,  and  sentenced  to  transportation. 

The  frauds  and  embezzlements  aforesaid  were  first  discovered  in 
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December,  1856,  and  the  call  made  in  February,  1857,  was  the 
first  call  made  after  such  discovery.  In  making  the  estimate  for 
such  call,  the  deficit  resulting  from  the  said  frauds  and  embezzle- 
ments was  treated  as  an  extraordinary  charge  upon  the  union ;  and 
so  the  several  debts  aforesaid  were  included  in  the  statement  or 
estimate  as  chargeable  upon  the  funds  of  the  whole  union.  And, 
assuming  that  they  were  so  chargeable,  the  parish  of  St  Stephen, 
Coleman  Street,  was  charged  with  its  fair  proportion  by  the  order 
or  call  of  February,  1857,  and  the  amount  of  the  order  or  call  was 
on  that  assumption  correct. 

All  calls  or  orders  made  upon  the  parish  of  St  Stephen,  Cole- 
man Street,  previously  to  the  making  of  the  call  or  order  of  the 
17th  of  February,  1857,  had,  previously  to  the  making  of  such  last- 
mentioned  call  or  order,  been  fully  paid  and  obeyed. 

The  parish  of  St  Stephen,  Coleman  Street,  contains  upwards  of 
500  houses  or  tenements,  which  were  separately  assessed  to  the 
rates  for  the  relief  of  the  poor  in  every  year  for  six  or  seven  years 
now  last  past,  during  which  last-mentioned  period  there  have  been 
various  changes  in  the  occupations  and  rateable  value  of  such 
houses  and  tenements.  Many  valuable  messuages,  tenements,  and 
premises,  —  which  were,  during  all  or  some  parts  of  the  years  in 
which  the  said  old  alleged  outstanding  debts  were  in  the  manner 
stated  accruing,  chargeable  with  the  poor-rates,  and  of  which  the 
occupiers  were  during  such  years  or  parts  of  years  liable,  in  com- 
mon with  other  occupiers  of  premises  within  the  said  union,  to  be 
rated  and  assessed  to  the  poor-rates  of  the  several  parishes  com- 
prised therein,  and  were  well  able  so  to  contribute  rateably,  end 
did,  in  fact,  contribute  towards  the  payment  of  the  expenses  in 
respect  of  which  the  said  old  alleged  outstanding  debts  accrued, 
—  were,  during  all  the  period  between  the  17th  of  Feb- 
[*  118]  ruary,  *  1857,  and  the  29th  of  September,  1857,  pulled 
down  and  unoccupied  and  not  rateable  or  assessable  to  the 
poor-rates,  or  liable  so  to  contribute;  and  many  persons  have 
become  the  occupiers  of  tenements  within  the  said  parish  or  union 
since  the  old  outstanding  debts  respectively  accrued  and  became 
due,  who  would  not  have  been  liable  to  contribute  to  the  expenses 
in  respect  of  which  such  debts  accrued  by  virtue  of  any  poor-rates 
made  previously  to  the  17th  of  February,  1857,  and  such  persons 
are  now  liable  to  be  respectively  assessed  to  the  poor-rates  of  par- 
ishes comprised  in  the  union,  and  will  thus  be  liable  to  contribute 
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towards  the  payment  of  such  old  outstanding  debts,  if  the  said  call 
or  order  of  the  17th  of  February,  1857,  is  a  valid  and  legal  order, 
enforceable  for  the  amount  for  which  it  is  made. 

It  was  contended,  by  the  plaintiffs,  that  the  order  or  call  was 
altogether  bad  in  law  and  cannot  be  enforced ;  and  that,  even  if 
good  as  to  any  part,  it  was  bad  and  cannot  be  enforced  for  such 
portion  as  relates  to  the  quota  of  the  parish  of  St  Stephen,  Cole- 
man Street,  of  the  alleged  debts  included  in  the  statement  or 
estimate  as  aforesaid. 

[Some  correspondence  between  the  parties  was  then  set  out, 
which  it  is  unnecessary  to  give.] 

The  questions  for  the  opinion  of  the  Court  were :  first,  whether 
the  call  or  order  of  the  17th  of  February,  1857,  was  a  valid  and 
enforceable  call  or  order  for  the  whole,  or  for  any,  and  what,  por- 
tion of  the  sum  of  £2800.  Secondly,  whether  the  plaintiffs,  or 
the  churchwardens  and  overseers  fur  the  time  being  of  the  parish  of 
St  Stephen,  Coleman  Street,  were  liable  and  bound  in  law  to  pay 
any,  and  what,  portion  of  the  sum  of  £2800. 

If  the  Court  should  be  of  opinion  that  the  call  or  order  was  not 
valid  or  enforceable,  and  that  the  plaintiffs  were  not  liable  or 
bound  to  pay  any  portion  of  the  said  sum  of  £2800,  then  judg- 
ment  was  to  be  entered  for  the  plaintiffs  for  the  sum  of  £5  5s. 

If  the  Court  should  be  of  opinion  that  the  call  or  order  was 
valid  and  enforceable,  or  that  the  plaintiffs,  or  the  churchwardens 
and  overseers  for  the  time  being  of  the  parish  of  St  Stephen,  Cole- 
man Street,  were  liable  and  bound  in  law  to  pay  a  portion  of  the 
sum  of  £2800,  then  judgment  was  to  be  entered  for  the  defendants. 
The  sum,  if  any,  to  be  paid  by  the  plaintiffs,  or  by  the  church- 
wardens and  overseers  for  the  time  being  of  St  Stephen,  Coleman 
Street,  was,  as  the  Court  should  direct,  to  be  fixed  either  by  the 
Court  or  by  such  arbitrator  as  the  Court  should  name,  upon  such 
principles  as  the  Court  should  lay  down,  with  costs  as  the  Court 
should  direct. 

Hawkins  (April  27),  for  the  plaintiffs.  —  The  order  in  question 
was  bad,  including,  as  it  did,  past  debts.  The  principle  estab- 
lished ever  since  the  43  Elizabeth  is,  that  a  rate  for  retrospective 
purposes  is  bad,  and  the  new  poor  law  (4  &  5  Will.  IV.  c.  76)  has 
introduced  no  new  principle,  and  has  in  no  degree  affected  the 
non-liability  to  pay  old  debts.  Thus,  sect  26,  which  enables  the 
creation  of  unions,  expressly  leaves  the  liability  of  each  parish  of 
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i  :zi^  n  -J    T.:>-u'^.  izs  o\ni  poor  as  before,  and,  therefore,  each 
^ir-.-ii  'Jt  1.1^  li  f:r  :hiC  only.     Sect   38  points  out  the  way  the 

—-:-"•  ---s^   E  X  izin  ire  to  be  constituted;  and  sect  44  the  mode 

i  z  "^nc  :^-  -t     Sm:.  15  puts  the  relief  of  the  poor  under  the 

■  1Z7  I   r  ^ic  r  iiizLis^ioaeis,  who  are  to  make  rules  for  the  admin- 

^-r-i:^  :i    i  zi^  z-  *:r  liws;  but  there  is  no  change  in  the  principle 

:  ni: :,:    ml  "Jiese  r:iles  must  be  taken  to  be  in  accordance  with 

i^r  -IT    iz.:.  -Lirrrrete-J  accordingly,  and  can  have  no   validity 

^-   :.  -_.:l     >--  4o  enables  the  Commissioners  to.  direct  the 

^..ir.-.^>    :  7.:---o»e5  mi  unions  to  appoint  oflBcers.     By  the  Con- 

-4       -. .  .    >:  r  x^  '•t  ry  the  Commissioners  on  the  24th  of  July, 

-^-    ::    '  :r«^_^oi    c  :1?  Act,  Art  41,  sixthly,  the  guardians  of 

:  :    •_•    ■:   ..^  -   niLi:^     riers  on  the  overseers  of  the  several  par- 

^    -     r  ^^    "  .  :-:  >n:l  5::nis  as  may  be  lawfully  required  by  the 

^-    .'    ^'>   ::    .      .un  :£  :':-e  respective  parishes.     By  Art.  81,  the 

-;     .    :  .    ;.:.  u  2>  :o  estimate  as  near  as  may  be,  and  divide 

^^       .     '.r>i».5  any  extraordinary  charges   to   which   the 

tr      .  ]h  iujTiug  the  coming  half-year ;  and  by  Art.  82, 

:  ^.    •  -^-    ..:>  i^^■  r:  TiLjie  orders  on  the  officers  of  every  parish  for 

:  J    ' .  '11^: z7  CO  the  guardians  of  all  such  sums  required 

.    .:v  -  ';■ :  c£  the  poor  of  the  *  parish,  and  for  the  contri- 

.:    £  :>.e  rorish  to  the  common  fund  of  the  union,  and 

,  . .  ?  ,  \'  V  '*<c:<  chargeable  on  the  parish.     These  directious 

-  '!,•  -i.  JT  jvwer  on  the  guardians;   and   where  is  any 

-  1  •:   ^.   '^•:  '  •■  -vi^  «o  charge  a  parish,  in  other  words,  to  cause  a 

,,  .^'    t     •  .V '  ji  nie.  drst,  for  past  debts  of  any  kind,  secondly, 

..».»>  ^:  ■     .  cy  :  for  such  is  the  nature  of  the  debt  due  to  the 

.  ,^^  .     »'  -  ix.  u  .•:  his  allowing  the  guardians  to  overdraw  their 

^  .      ^       \  •  >\   Ix  tvwer  can  be  shown  anywhere.     The  expres- 

.    ■    ^  -x  :-,    .^rv  charges,"  in  the  81st  Article,  can   only  be 

^  ^    .   ,•     ♦.-.  /:   A -y  extraordinary  charges  which  may  legally  be 

\-  '.■  :  /  .*  u<Uvil  charges,  and  could  never  be  intended  to 

.;,     X    \       .Lvvt.  could  not  impose,  a  liability  on  ratepayers 

.     V'.    \  .1  r.;c  K^fore.     The  effect  of  what  would  be  done 

^•.  ^  :*  s:.  •:  .^r.lcr.  if  enforced,  is  the  same  in  principle  as  if 

\    >      c    -^'cr  avaI  principal  occupier  of  the  whole  of  a  parish 

.    >.'..!   Iv^  .\  AVvl  R  in  the  year  1851,  and  no  rate  made  in 

\  V    ,     N  .-^^  \v.\<^  ill  lSr>2,  when  C.  has  become  the  owner  and 

.  i    i  -t  V  »^^?  luAvle  for  the  relief  of  the  poor  for  the  past 

\.  .*  X     l>  0.  :o  N?  made  to  pay?    It  is  hardly  necessaiy  to 
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cite  authorities  to  show  that  a  rate  is  bad  for  retrospective  pur- 
poses. Durrani  v.  Boys,  6  T.  R  580,  is  an  early  authority.  In 
Rex  V.  Maulden,  8  B.  &  C.  78,  Lord  Tenterden,  Ch.  J.,  points 
out  the  injustice  of  a  retrospective  order,  **  The  effect  of  a 
retrospective  order  is  to  bring  on  inhabitants  who  ought  not  to 
bear  it  a  charge  incurred  during  a  former  period.**  Again,  in 
Rex  V.  Dursley,  5  Ad.  &  E.  10,  5  L.  J.  (N.  S.)  M.  C.  137,  Lord 
Denman,  Ch.  J. ,  says,  "  It  is  a  general  rule  with  respect  to  parish 
rates,  founded  on  obvious  principles  of  policy  and  justice,  that 
they  are  not  to  be  made  retrospectively.  The  payers  being  a  fluct- 
uating body,  nothing,  generally  speaking,  is  more  just  or  more 
likely  to  conduce  to  economy,  than  to  hold  that  they  who  create  a 
charge  shall  themselves  bear  it. "  Rex  v.  Wavell,  1  Doug.  115,  is 
an  express  authority  that  a  rate  cannot  be  made  to  repay  borrowed 
money,  which  the  balance  to  the  treasurer  is.  And  it  may  be 
observed,  that  the  41  Geo.  III.  c.  23,  s.  9,  enabling  an  overseer  to 
reimburse  himself  for  money  he  may  have  advanced  under  certain 
circumstances,  shows  that  but  for  this,  even  money  borrowed,  as 
it  were,  from  the  overseer  himself  could  not  be  repaid  out  of  a 
subsequent  rate.  The  case  of  Woodis  v.  Reed,  2  M.  &  W.  700,  6 
L.  J.  (N.  S.)M.  C.  105,  throws  light  on  what  is  meant  in  the 
81st  Article  by  **  shall  estimate. '  Lord  Abinger,  C.  B.  ,  says, 
"  The  general  inconvenience  of  retrospective  rates  has  been  long 
known  and  recognised  in  Courts  of  law,  on  the  ground  that  suc- 
ceeding inhabitants  cannot  legitimately  be  made  to  pay  for  services 
of  which  their  predecessors  have  had  the  whole  benefit  But  here, 
independently  of  that  general  rule,  the  Act  contains  words  which 
are  in  their  nature  prospective  only.  If  they  had  reference  to 
past  expenses  they  would  have  been  described  as  matter  of  calcula- 
tion, not  of  estimation ;  and  the  words  '  to  be  incurred '  must 
necessarily  be  read  in  conjunction  with  the  word  '  estimate ; '  — 
that  is,  to  be  incurred  after  the  estimate  is  made.  Can  we  read 
the  words  *  to  be  incurred  *  as  meaning  *  which  have  been  in- 
curred *  ?  So  here,  the  guardians  are  '  to  estimate  as  near  as  may 
be  any  extraordinary  expenses  to  which  the  parish  may  be  liable ; ' 
not  '  may  have  become  liable. '  '*  So  again,  Alderson,  B.  ,  says, 
"  They  are  first  to  estimate  the  expenses,  and  then  to  impose  the 
rates. "  Secondly,  the  parish  of  St.  Stephen  not  being  one  of  the 
nine  parishes  for  which  Manini  was  appointed,  cannot  be  liable  to 
make  good  his  defalcation;  the  £22,000  was  money  collected  by 
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the  collector  for  the  nine  parishes,  and  it  never  was  paid  into  the 
general  funds.  Moreover,  it  was  the  duty  of  the  overseers  of  the 
nine  parishes  to  see  that  Manini  paid  over  weekly  the  sums  col- 
lected by  him  to  their  bankers,  pursuant  to  the  Order  of  the  26th 
of  March,  1854,  Art.  6.  Lastly,  if  the  order  is  bad  for  part  it 
must  be  bad  altogether ;  the  parts  are  not  separable. 

Pashley,  for  the  defendants.  —  It  is  a  fallacy  to  say  these  are  old 

or  past  debts.     The  tradesmen  can  recover  against  the  guardians 

of  the  union  by  the  5  &  6  Vict  c.  57,  s.  16,  which  enables 

[*  120]  them  to  sue  and  *  be  sued  as  a  corporation,  and  the  debts 

are,  therefore,  existing  liabilities  of  the  union. 

[Lord  Campbell,  Ch.  J.  —  You  say  that  under  the  old  system 

you  had  to  look  when  the  debt  was  incurred,  but  now  merely  to 

existing  liabilities.     No  doubt  very  serious  inconvenience  used  to 

arise  before,  owing  to  the  non-liability  of  new  oflBcers.  ] 

Yes.  This  is  an  extraordinary  expense,  which  arose  as  soon  as 
it  was  discovered  that  a  liability  supposed  to  have  been  discharged 
was  still  an  existing  liability  of  the  union.  In  Jotits  v.  Johnson, 
7  Ex.  452,  21  L.  J.  M.  C.  102,  the  soundness  of  the  reasoning  in 
Woods  V.  Eves  was  questioned ;  and  it  was  said  "  to  be  incurred  " 
might  well  apply,  not  to  the  time  of  passing  the  rate,  but  of  the 
passing  of  the  Act.  So  here,  "  may  be  liable  "  would  equally 
apply  to  any  future  time  after  the  rate  was  made.  Secondly,  the 
collector  was  the  servant  of  the  guardians ;  he  was  appointed  by 
them,  and  to  them  also  the  bond  was  given,  and  his  orders  were 
to  pay  over  direct  to  the  treasurer  of  the  union  the  money  he 
collected. 

[Lord  Campbell,  Ch.  J.  —  You  say  the  nine  parishes  have  paid 
the  money  to  the  union.] 

Yes.  The  receipt  by  the  collector  was  the  receipt  of  the  union. 
Lastly,  as  to  the  money  advanced  by  the  treasurer,  the  guardians 
must  have  the  implied  power  of  borrowing  when  any  sudden 
emergency  finds  them  out  of  funds. 

Hawkins,  in  reply.  —  WavclVs  Case  and  Tawny's  Case,  2 
Salk.  531,  show  that  there  is  no  authority  in  the  parish  oflScers 
to  repay  money  advanced,  and  therefore  the  guardians  cannot 
borrow. 

[Crompton,  J.  — By  Art  202  of  the  Consolidated  Order,  No.  7, 
the  clerk  is  "  to  ascertain  before  every  ordinary  meeting  of  the 
board  the  balance  due  to  or  from  the  union  in  account  with  the 
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treasurer. '     How  can  anything  be  due  from  you  to  your  banker 
without  your  having  borrowed  ?] 

It  is  said,  by  the  other  side,  that  inasmuch  as  an  action  would 
lie  against  the  guardians,  therefore  the  order  is  valid ;  this  cannot 
be  the  criterion,  because  it  may  well  be  that  an  action  might  lie, 
and  yet  the  corporation  not  be  able  to  reimburse  themselves.  The 
collector  was  the  servant  of  the  nine  parishes  only.  The  appoint- 
ment of  a  paid  collector  is  under  the  7  &  8  Vict.  c.  101,  s.  62,  and  ' 
must  be  by  the  guardians ;  but  his  duty  is  to  account  and  pay  over 
to  the  parish  oflBcers,  and  is  regulated  by  Art.  6  of  the  Order  of 
March,  1854,  and  the  guardians  had  no  power  to  give  the  orders 
they  are  said  by  the  case  to  have  given.  Cur.  adv,  vult. 

Lord  Campbell,  Ch.  J.,  now  (May  26)  delivered  the  judgment 
of  the  Court.  ^  —  In  this  case  certain  debts  due  from  the  guardians 
of  the  union  to  tradesmen,  amounting  to  £23,000,  and  a  debt  due 
from  them  to  the  treasurer  of  £4200,  by  reason  of  overdrawing 
their  account,  remained  unpaid  at  Christmas,  1856.  These  debts 
so  remained  by  reason  of  the  frauds  and  embezzlements  of  Manini, 
a  collector  for  nine  parishes  of  the  union  of  ninety-eight  parishes, 
and  of  Paul,  the  assistant  clerk  of  the  board  of  guardians.  The 
frauds  were  discovered  in  December,  1856,  and  by  the  call  in 
question,  in  February,  1857,  these  debts  are  provided  for;  and  so 
the  questions  are  raised,  whether  the  call  is  valid,  and  if  so, 
whether  the  plaintiffs  are  liable  for  the  whole  of  it  ? 

Our  answer  to  both  questions  is  in  the  affirmative. 

The  objection  to  the  validity  is  founded  on  the  duty  of  each 
union  and  parish  to  provide  funds  for  expenses  as  they  become 
due;  so  that  retrospective  rating,  as  a  general  principle,  is  pro- 
hibited. But  this  general  principle  is  subject  to  exceptions ;  and 
we  consider  the  present  case  to  be  an  exception.  The  debts,  when 
created,  were,  according  to  the  statement,  legally  binding,  and 
could  be  enforced  against  the  guardians  as  a  corporation,  and  that 
liability  continues,  unless  by  lapse  of  time  or  other  legal  bar  the 
right  has  been  defeated.  Substantially  the  debts  accrued  in  1855 
and  1856,  the  small  amount  in  1854  being  almost  immaterial. 
There  was  no  intentional  delay  on  the  part  of  the  parochial 
authorities,  and  there  was  no  intentional  wrong  on  the  part  of 
the  creditors  who  delayed  the  enforcement  of  their  claims.  We 
^  Lord  Campbell,  Ch.  J.,  Ehle,  J.,  and  Chomftok,  J. 
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[*  121]  see  no  ground  for  saying  that  the  debts  were  *  destroyed; 
and  if  they  remained  they  weie  an  extraordinary  charge  to 
which  the  union  was  liable  in  the  coming  half-year,  and  so  within 
the  power  conferred  on  the  guardians  by  Art  81  of  the  Order  of 
1847.  If  the  creditors  could  recover  their  debts  from  the  guar- 
dians, and  the  guardians  are  not  personally  liable,  the  call  is  the 
proper  source  of  payment 

The  second  question  is,  whether  the  plaintiffs  are  liable  for  the 
whole  call :  that  is,  whether  they  are  liable  for  the  debts  caused 
by  the  defalcations  of  Manini,  who  was  the  collector  for  nine 
parishes,  not  including  the  plaintiffs'  parish,  the  plaintifEs  contend- 
ing that  those  nine  parishes  ought  to  make  good  the  loss  occasioned 
by  their  ofBcer.  But  the  answer  appears  to  depend  upon  the  point, 
whether  Manini  ought  to  be  considered  as  the  officer  of  those  par- 
ishes, or  as  the  officer  of  the  union ;  and  we  are  of  opinion  that  he 
is  the  officer  of  the  union.  The  case  finds  that  he  was  appointed 
by  the  board  of  guardians,  and  ordered  by  them  to  pay  what  he 
collected  to  the  treasurer  of  the  union.  This  statement  negatives 
the  point  made  for  the  plaintiffs,  that  the  duty  of  Manini  was 
r^ilated  by  that  part  of  the  Order  of  1854,  Art  6,  which  directs 
him  to  account  weekly  with  the  overseers,  or  with  the  treasurer 
under  the  order  of  the  overseers.  We,  therefore,  think  the  plain- 
tiffs liable  for  the  whole  call,  and  give  our  judgment  for  the 
defendants.  Judgment  for  the  defendants. 

The  defendants  appealed  to  the  Court  of  Exchequer  Chamber 
against  this  judgment  The  case  was  argued,  before  Cockburn, 
Ch.  J.,  Martin,  R,  Willes,  J.,  and  Watson,  B.  (June  17),  by  :  — 

Watkin  Williams,  for  the  defendants. 

Pashley,  for  the  plaintiffs. 

Judgment  was  now  (November  3)  delivered  by  — 

Wat^on\  R  — This  is  an  appeal  from  the  judgment  of  the  Court 
of  Qiuvn's  Bench  upon  a  special  case,  and  the  substantial  ques- 
tion is,  whether  an  order  for  the  payment  of  the  sum  of  £2800, 
nuulo  on  the  17th  of  February,  1857,  by  the  guardians  of  the  poor 
of  the  Oitv  of  London  Union,  upon  the  parish  of  St  Stephen,  Cole- 
twaw  Stnvt.  ]'ur|x^rting  to  be  an  order  made  under  the  authority 
of  Art.  ^-  of  the  Consolidated  Orders  of  the  Poor-Law  Commis- 
sionets.  datovl  the  24th  of  July,  1847,  was  a  valid  order. 
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The  City  of  London  Union  consists  of  ninety -eight  parishes,  of 
which  St  Stephen,  Coleman  Street,  is  one.  Upon  the  17th  of 
February,  1857,  the  guardians  made  orders  upon  all  the  parishes 
of  the  union  for  the  payment  of  the  aggregate  sum  of  £61,430  to 
be  paid  by  them.  This  sum  was  composed  of  several  items,  viz. , 
£23,154,  outstanding  debts  ^  due  to  tradesmen  at  Christmas,  1856; 
£4200,  a  balance  due  to  the  treasurer  on  the  31st  of  December, 
1856;  £15,000,  the  estimated  expenses  of  the  union  to  Lady-day, 
1857;  and  £29,230,  the  estimated  expenses  from  Lady -day,  1857, 
to  Michaelmas,  1857 ;  the  two  latter  sums  are  admitted  to  be  fair 
and  reasonable  estimates.  The  debts  due  to  the  tradesmen  had 
been  accruing  due  for  several  previous  years,  as  had  also  the  debt 
due  to  the  treasurer.  The  non-payment  of  the  tradesmen's  bills 
arose  from  the  fraud  and  embezzlements  of  two  persons,  named 
Manini  and  Paul.  Manini  was  collector  for  nine  of  the  parishes 
of  the  union,  St.  Stephen,  Coleman  Street,  not  being  one.  He 
was  appointed  by  the  board  of  guardians  on  the  16th  of  May,  1843, 
and  his  appointment  was  confirmed  by  the  Poor-Law  Board.  He 
was  directed  by  the  guardians  to  pay  the  rates  received  by  him  to 
the  treasurer  of  the  union,  to  the  credit  of  the  respective  nine  par- 
ishes in  the  union  accounts.  In  December,  1856,  Manini  ab- 
sconded, having  embezzled  out  of  the  rates  collected  by  him  from 
the  parishes  of  which  he  was  collector,  £22,407.  His  sureties, 
which  were  to  the  amount  of  £500,  turn  out  worthless.  Paul  was 
an  assistant  clerk  of  the  board  of  guardians ;  he  also  absconded  in 
1856,  having  embezzled,  at  the  least,  £3000.  The  parochial 
accounts  had  been  audited  up  to  September,  1856,  upon  false 
and  fraudulent  accounts,  concocted  by  Manini,  and  the 
*  fraudulent  entries  were  published  up  to  Lady-day,  1855.  [*  122] 
These  embezzlements  were  discovered  in  December,  1856 ; 
the  disputed  orders  were  anade  in  February,  1857,  and  were  the 
first  orders  made  after  the  discovery.  The  clerk,  in  making  the 
estimates  directed  by  Art.  81  of  the  Consolidated  Orders,  had 
treated  the  deficit  resulting  from  the  embezzlement  and  the  debt 
due  to  the  treasurer  as  **  extraordinary  charges  "  chargeable  upon  the 
funds  of  the  whole  union,  within  the  meaning  of  these  words  in 
the  81st  Article.     The  order  upon  St  Stephen,  Coleman  Street, 

^  TMb  sum  was  estimated  at  £23,000  These  corrections  are  necessarj  to  show 

only.    There  was  also  deducted  from  the  how  the  sum  of  £61,430  was  arrived  at ; 

gross  estimate  the  sum  of  £10,000,  arrears  see  anUf  p.  795. 
of  a  call  then  in  process  of  collection 
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for  £2800,  was  the  proper  proportion  payable  by  this  parish  if  the 
charge  of  £61,430  upon  the  union  at  large  was  lawfuL 

The  case  sets  out  the  following  important  particulars  with  refer- 
ence to  St  Stephen,  Coleman  Street :  — 

**  All  calls  or  orders  made  upon  the  said  parish  of  St  Stephen, 
Coleman  Street,  previously  to  the  making  of  the  said  call  or  order 
of  the  17th  of  February,  1857,  had,  previously  to  the  making  of 
such  last-mentioned  call  or  order,  been  fully  paid  and  obeyed. 

*'  The  said  parish  contains  upwards  of  500  houses  or  tenements, 
which  were  separately  assessed  to  the  rates  for  the  relief  of  the 
poor  in  every  year  for  six  or  seven  years  now  last  past,  during 
which  last-mentioned  period  there  have  been  various  changes  in 
the  occupations  and  rateable  value  of  such  houses  and  tenements. 

"  Many  valuable  messuages,  tenements,  and  premises,  —  which 
were  during  all  or  some  parts  of  the  years  in  which  the  said  old 
alleged  outstanding  debts  were,  in  the  manner  stated,  accruing 
chargeable  with  the  poor-rates,  and  of  which  the  occupiers  were 
during  such  years  or  parts  of  years  liable,  in  common  with  other 
occupiers  of  premises  within  the  said  union,  to  be  rated  and  as- 
sessed to  the  poor-rates  of  the  several  parishes  comprised  therein, 
and  were  well  able  so  to  contribute  rateably,  and  did,  in  fact, 
contribute  towards  the  payment  of  the  expenses  in  respect  of  which 
the  said  old  alleged  outstanding  debts  accrued,  —  were,  during  all 
the  period  between  the  17th  of  February,  1857,  and  the  29th  of 
September,  1857,  pulled  down  and  unoccupied  and  not  rateable  or 
assessable  to  the  poor-rates,  or  liable  so  to  contribute,  and  many 
persons  have  become  the  occupiers  of  tenements  within  the  said 
parish  or  union  since  the  said  old  outstanding  debts  respectively 
accrued  and  became  due  who  would  not  have  been  liable  to  con- 
tribute to  the  expenses  in  respect  of  which  such  debts  accrued  by 
virtue  of  any  poor-rate  made  previously  to  the  17th  of  February, 
1857,  and  such  persons  are  now  liable  to  be  respectively  assessed 
to  the  poor-rates  of  parishes  comprised  in  the  same  union,  and  will 
thus  be  liable  to  contribute  towards  the  payment  of  such  old  out- 
standing debts  if  the  said  call  or  order  of  the  17th  of  February, 
1857,  is  a  valid  and  lawful  order,  enforceable  for  the  amount  for 
which  it  is  mada  " 

For  the  purposes  of  this  case,  the  debts  outstanding  at  Christ- 
mas, 1856,  are  to  be  taken  as  properly  incurred  and  unpaid. 

The  Court  of  Queen's  Bench  gave  judgment,  that  the  order  was 
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a  valid  and  enforceable  one.     After  much  consideration,  we  cannot 
concur  in  that  judgment. 

The  original  legal  authority  to  make  a  rate  for  the  relief  of  the 
poor  is  the  statute  43  Eliz.  c.  2,  which  enacts  that  the  church- 
wardens and  overseers  of  a  parish  shall,  with  the  consent  of  two 
Justices,  raise,  weelcly  or  otherwise,  by  taxation,  a  competent  sum 
for  the  relief  of  the  lame  and  other  poor,  and  for  putting  out  the 
poor  children  apprentices.  Upon  the  construction  of  this  statute 
it  has  been  uniformly  held  that  the  power  of  taxation  under  it  can 
be  exercised  to  meet  prospective  expenses  only,  and  that  it  is  not 
lawful  to  make  a  poor-rate  for  the  payment  of  a  past  debt.  Judges 
of  the  greatest  eminence  not  only  approved  of  this  construction  as 
correct  in  itself,  but  have  stated  that  in  their  opinion  this  con- 
struction is  founded  upon  principles  of  policy  and  justice :  of 
policy,  because  it  enables  the  poor-law  officers  to  deal  for  ready 
money  and  avoid  contracting  debts,  thereby  avoiding  a  great  temp- 
tation to  extravagance  and  waste ;  and  of  justice,  because,  so  far  as 
is  possible,  it  casts  upon  the  existing  ratepayers  the  burden  of  the 
poor  for  the  time  being,  and  protects  them  from  one  which  ought 
to  have  been  borne  by  their  predecessors.  Tawny' s  Case,  Bex  v. 
Wavcll,  and  Rex  v.  Dursley.  And  it  may  be  observed  that 
an  Act  of  Parliament  (41  Geo.  III.  c.  23,  *  s.  9)  seems  to  [•  123] 
have  been  required  to  authorise  a  retrospective  rate  to  be 
made  for  certain  purposes  therein  particularly  specified.  This 
was  also  the  rule  of  the  common  law.  In  Farlar  v.  Chesterton, 
2  Moore,  P.  C.  330,  it  was  decided  by  the  Judicial  Committee  of 
the  Privy  Council  that  a  church-rate  (a  rate  at  common  law) 
which  included  a  sum  for  the  payment  of  a  debt  previously  con- 
tracted, was  unlawful,  and  vitiated  the  entire  rate.  In  the  judg- 
ment it  is  stated  that  the  rate,  being  made  for  a  sum  avowedly 
larger  than  would  otherwise  be  necessary,  with  a  view  to  enable 
the  churchwardens,  out  of  the  moneys  levied,  to  pay  off  the  debts 
incurred  in  former  years,  was  excessive  and  therefore  illegal. 
The  case  of  Bex  v.  The  Churchwardens  of  Bradford,  12  East,  55, 
is  to  the  same  effect  There  is  no  doubt  that  the  Legislature  may 
authorise  a  rate  for  the  payment  of  a  past  debt.  An  instance  of 
this  will  be  found  in  the  case  of  Harrison  v.  Stickn^y,  2  H.  L. 
Cas.  108  (p.  779,  ante),  where  it  was  decided  that  a  drainage  rate 
to  pay  a  debt  previously  incurred  was  legal.  Lord  Wensleydale, 
in  delivering  the  opinion  of  the  Judges,  stated,  that  the  question 
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depended  upon  the  intention  of  the  Legislature  and  the  construc- 
tion of  the  Act  of  Parliament,  and  that  it  was  whether  the  Act 
under  which  the  rate  was  made  either  expressly  or  impliedly  pro- 
hibited a  retrospective  rate. 

The  real  question  in  the  present  case,  therefore,  is,  whether  by 
the  late  Poor-Law  Legislation,  the  law  as  to  the  making  a  poor- 
rate  for  the  payment  of  past  debts  has  been  altered ;  and  it  was 
contended,  by  the  learned  counsel  for  the  defendants,  that  such 
an  alteration  had  been  effected  by  an  order  of  the  Poor-Law  Com- 
missioners, dated  the  24th  of  July,  1847,  called  "  The  Consolidated 
Order,"  Arts.  81  and  82  (page  33  of  Mr.  Glen's  book).  To  main- 
tain this  contention,  two  propositions  must  be  established.  First, 
that  the  Legislature  has  conferred  upon  the  Poor-Law  Commis- 
sioners authority  to  make  a  rule  or  order  authorising  the  board  of 
guardians  to  impose  a  charge  for  the  payment  of  a  past  debt  con- 
tracted for  the  ordinary  relief  of  the  poor,  viz.,  for  meat  and  bread 
for  their  sustenance ;  and  secondly,  that  they  have  exercised  such 
authority.  In  our  opinion  neither  proposition  can  be  maint^ained. 
The  new  Poor-Law  Act,  4  &  5  Will.  IV.  c,  76,  is  the  statute 
which  authorised  the  appointment  of  the  Poor-Law  Commissioners 
and  enabled  parishes  to  be  formed  into  unions,  to  be  governed  by 
boards  of  guardians;  and  the  42nd  section  was  what  was  relied 
upon  by  the  learned  counsel  for  the  defendants  as  authorising  the 
Poor-Law  Commissioners  to  make  a  rule  authorising  the  board  of 
guardians  to  impose  the  present  charge.  It  is  quite  clear  that  the 
42nd  section  gives  no  such  power.  It  authorises  the  Commis- 
sioners to  make  rules  to  be  enforced  at  the  workhouse  for  its  gov- 
ernment and  preservation  of  good  order,  and  as  to  the  nature  and 
amount  of  relief  to  be  given  and  the  labour  exacted  from  the  poor ; 
but  there  is  nothing  to  be  found  in  it  giving  any  authority  to  the 
Commissioners  to  authorise  a  charge  to  be  imposed  to  which  the 
ratepayers  were  not  previously  liabla  The  principal  authority  of 
the  Commissioners  is  given  them  by  the  15th  section,  which  con- 
fers upon  them  the  direction  and  control  of  the  administration  of 
relief  to  tlie  poor,  according  to  the  existing  laws  or  such  laws  as 
shall  be  in  force  for  the  time  being;  and  for  executing  these 
powers  they  are  authorised  to  make  and  issue  rules  and  orders. 
But  no  enactment  was  cited  to  us,  nor  have  we  met  with  one 
which  at  all  indicated  that  it  was  the  intention  of  the  Legislature 
to  authorise  the  Poor-Law  Commissioners,  either  directly  or  by 
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delegation  to  boards  of  guardians,  to  impose  upon  the  ratepayers 
a  charge  for  the  payment  of  a  debt  previously  contracted  for  the 
ordinary  relief  of  the  poor.  The  law  upon  this  point  seems  to 
remain  as  before,  without  alteration. 

Some  sections  were  referred  to  in  various  Acts  of  Parliament 
upon  the  subject,  showing  that  it  was  contemplated  that  a  debt 
might  be  due  to  the  treasurer.  We  think  any  inference  to  be 
drawn  from  them  is  much  too  remote  and  weak  to  satisfy  the 
well-known  settled  rule  of  law,  that  every  rate  or  charge  upon 
the  subject  must  be  imposed  by  clear  and  unambiguous 
*  words,  Denn  v.  Diamond,  4  B.  &  C.  245,  and  Wrought  [*  124] 
ton  V.  Turtle,  11  M.  &  W,  567,  13  L.  J.  Ex.  57.  It  was 
also  pointed  out,  that  certain  debts  were  specially  recognised  and 
provided  for,  viz. ,  by  the  24th  and  25th  sections  of  the  4  &  5 
Will.  IV.  c.  76.  We  think  that  any  inference  to  be  drawn  from 
these  provisions  is  rather  against  the  power  of  the  Poor-Law  Com- 
missioners or  board  of  guardians  to  authorise  what  would  substan- 
tially be  a  retrospective  rate.  It  is  the  same  inference  as  that 
afforded  by  the  statute  41  Geo.  III.  c.  22,  before  referred  to. 

But,  secondly,  even  supposing  that  the  Poor-Law  Commissioners 
have  power  to  make  such  a  rule  or  order,  we  think  they  did  not 
exercise  it  by  the  81st  and  82nd  Articles  of  the  Consolidated  Orders. 
These  articles  are  contained  under  the  heading  of  "  Orders  for  Con- 
tribution and  Payment.*  By  the  26th  section  of  the  Poor-Law 
Act,  after  enabling  parishes  to  be  united  into  unions,  it  is  pro- 
vided that,  notwithstanding  their  union,  each  of  the  parishes  shall 
be  separately  chargeable  and  liable  to  defray  the  expenses  of  its 
own  poor.  The  81st  Article  was  obviously  framed  to  meet  the 
consequences  of  this  enactment.  It  orders,  "  that  the  clerk  of  each 
union  shall,  four  weeks  at  least,  before  the  25th  of  March  and 
the  29th  of  September,  respectively,  in  each  year,  ascertain  the 
cost  to  each  parish  in  the  union  for  the  maintenance  of  its  poor 
and  other  separate  charges,  as  well  as  for  the  common  charges  in- 
curred in  the  half  of  the  last  year  corresponding  to  the  half-year 
next  coming,  and  shall  estimate  and,  as  near  as  may  be,  divide 
amongst  the  parishes  any  '  extraordinary  charges '  to  which  the 
union  may  be  liable  in  the  coming  half-year ;  and  shall  then  pre- 
pare the  orders  on  the  several  parishes  for  the  sums  which,  upon 
such  computation,  it  shall  appear  necessary  for  them  to  contribute 
to  the  expenses  of  the  union  for  the  coming  half-year.  *     The  clerk 
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is,  therefore,  to  ascertain,  first,  the  cost  to  each  parish  for  the  main- 
tenance of  its  poor  for  a  past  period,  which  by  the  26th  section  is 
a  separate  charge ;  secondly,  the  other  separate  charges  for  the  same 
period;  thirdly,  the  common  charges,  that  is,  the  charges  men- 
tioned in  the  28th  section,  which  make  up  the  common  fund,  such 
as  for  the  building  or  repairing  of  the  workhouse,  the  payment  of 
the  officers  of  the  union,  and  the  other  expenses  to  be  incurred  for 
the  common  use,  or  on  the  common  accoimt  of  all  the  parishes,  and 
thereby  he  is  to  estimate  and  divide  amongst  the  parishes  any  ex- 
traordinary charges  to  which  the  union  may  be  liable  in  the  coming 
half-year.  We  think,  that  the  **  extraordinary  charges  "  in  the  81st 
Article  are  lawful  charges  other  than  the  ordinary  ones,  and  for 
which  the  parishes  of  the  union  are  bound  by  law  to  provide  by 
the  rates,  in  order  to  comply  with  and  give  obedience  to  the  order 
of  the  guardians  directed  by  the  82nd  Article  —  such  as  any 
charges  specially  imposed  upon  the  rates  for  the  payment  of  debts 
or  the  interest  of  debts  or  otherwise,  and  not  chaiges  for  which  a 
rate  cannot  be  lawfully  made  —  for  instance,  in  the  abstract  of  the 
items  which  make  up  the  sum  of  £61,430  (the  amount  to  be  raised 
by  the  rate  upon  all  the  parishes  of  the  union),  the  first  is  £2336 
15$.  9(/.,  due  to  the  butcher  for  meat  supplied  from  the  24th  of 
June,  1856,  to  the  27th  of  December,  1856,  and,  altogether,  there 
are  items  amounting  to  £23,000  for  debts  due  to  tradesmen  at 
Christmas,  1856.  We  have  already  stated,  that  in  our  judgment 
a  poor-rate  cannot  be  lawfully  made  in  1857  to  pay  these  debts ; 
and  we  therefore  think  they  are  not  extraordinary  charges  within 
the  true  meaning  of  the  81st  Article ;  and  in  this  we  differ  from 
the  Court  of  Queen's  B&nch.  The  82nd  Article  seems  to  us  to 
confirm  our  view  upon  this  point  By  it  the  guardians  are  directed 
to  make  the  order  upon  the  proper  authorities  of  the  parish,  for  the 
payment  of  such  sum  as  may  be  required  for  the  relief  of  the  poor, 
for  the  contribution  of  the  parish  to  the  common  fund  of  the  union, 
or  for  any  other  expenses  chargeable  by  the  guardians  on  the 
parish,  —  that  is,  legally  chargeable ;  and  as  we  have  already  said, 
we  think  past  debts  are  not  so  chai^geable,  and  therefore  could  not 
be  lawfully  included  in  the  account  upon  which  the  order  of  the 
17th  of  February,  1S57,  was  founded.     For  these  reasons  we  are 

of  opinion  that  the  aggr^ate  sum  of  £61,430  imposed 
[♦125]  xiiH^n   the  *  entire  union  (of  which  the  sum  of  £2800, 

oixlered  to  be  paid  by  the  parish  of  St  Stephen,  Coleman 
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Street,  was  an  aliquot  part)  was  excessive,  and  according  to  the 
case  of  Farlar  v.  Chesterton,  the  entire  order  was  thereby  rendered 
illegal.  The  order  is  to  pay  an  entire  sum  of  £2800 ;  the  parish 
authorities  have  no  means  of  apportioning  it. 

Another  argument  was  also  addressed  to  us,  to  which  much 
consideration  is  due.  It  was  argued,  that  whatever  the  law  might 
have  been  before  the  new  Poor-Law  Act,  the  matter  was  now 
altered.  Before  then,  the  overseers  of  the  poor  were  not  a  corpo- 
ration, and  if  they  thought  fit  to  contract  debts,  they  were  person- 
ally liable,  and  must  themselves  take  the  consequence ;  but  that 
now  the  guardians  of  the  poor  are  corporations  by  virtue  of  the  5 
&  6  Will.  IV,  c.  69,  s.  7,  and  were  gabled  to  have  and  hold 
property  both  real  and  personal,  by  virtue  of  the  5  &  6  Vict  c. 
51,  s.  16;  that  if  their  creditors  sue  them  and  obtain  judgment, 
they  can  take  the  property  of  the  corporation  in  execution  and  sell 
it,  which  must  be  replaced  by  other  property  purchased  by  funds 
obtained  from  prospective  rates ;  that  this  might  go  on  from  time 
to  time  by  successive  executions  upon  successively  acquired  prop- 
erty, until  the  entire  debt  of  £27,200  was  levied;  and  that  it 
would  be  therefore  preferable  to  permit  a  rate  to  be  made  at  once  to 
pay  their  debts  than  have  them  levied  by  successive  executions, 
probably  extending  over  many  years.  We  are  not  insensible  to 
the  argument,  and  if  the  legal  consequences  be  as  surmised,  there 
would  undoubtedly  be  a  very  great  evil,  but  we  do  not  think  that 
this,  however  great,  would  justify  a  Court  of  law  in  departing  from 
the  construction  of  the  Statute  of  Elizabeth,  which  has  been  acted 
upon  for  upwards  of  200  years.  It  is  for  the  Legislature  and  not  a 
Court  of  law  to  provide  the  remedy,  if  one  be  required.  But  the 
evil  is  not  altogether  on  one  side.  There  is  possibly  one  quite  as 
great  upon  the  other.  If  the  judgment  of  the  Court  of  Queen's 
Bench  be  correct,  the  consequence  would  be,  that  all  boards  of 
guardians  in  the  kingdom  might  contract  debts  to  any  amount  and 
extending  over  any  number  of  years  (in  the  present  case,  the  debt 
for  butcher's  meat  alone  is  £2336,  and  for  bread  and  flour  £3219), 
and  if  their  oflScers  and  servants  who  were  entrusted  with  money 
wherewith  to  pay  them  then  embezzled  it,  it  would  be  competent 
for  the  guardians  to  make  orders  upon  the  parishes,  and  compel 
ratepayers  who  had  already  provided  funds  for  the  purpose  to  pay 
a  second  time ;  and  not  merely  this,  but  compel  individuals,  who 
were  not  liable  at  all,  nevertheless  to  provide  funds  and  pay  for 
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the  support  and  maintenance  of  poor  for  whom  they  were  not  by 
law  liable  to  provide.  This  would  be  the  inevitable  consequence 
of  the  judgment  of  the  Court  of  Queen's* Bench,  and  the  portion  of 
the  case  above  set  out  exemplifies  it.  It  was  said,  that  upon  a 
judgment  being  obtained  against  the  guardians,  the  Court  of 
Queen's  Bench  would  by  mandamus  compel  the  making  a  rate  to 
pay  it  We  apprehend  this  is  not  so ;  the  party  obtaining  the 
judgment  would  be  left  to  the  ordinary  executions,  and  if  we  are 
right  in  our  view,  the  Court  of  Queen's  Bench  has  no  power  to  do 
so.  It  has  no  power  to  order  the  making  an  illegal  rate.  We 
wish  it  to  be  distinctly  understood,  that  in  this  judgment  we 
express  no  opinion  as  to  tjie  liability  of  the  board  of  guardians  to 
actions  at  the  suit  of  the  tradesmen,  or  that  their  property  may  be 
taken  in  execution  upon  judgments  obtained  .against  them. 

Another  objection  was  taken  by  the  learned  counsel  for  the  par- 
ish of  St.  Stephen,  Coleman  Street,  which  is  entitled  to  much 
consideration.  The  collector  Manini  was  appointed  by  the  guar- 
dians, who,  no  doubt,  represent  the  entire  union,  but  by  order 
of  the  Poor-Law  Board,  dated  the  16th  of  March,  1854,  Art.  6 
(page  282  of  Glen's  Orders),  the  collector  is  every  week  to  pay  the 
moneys  collected  by  him  to  the  bankers  whom  the  overseers  may 
direct,  to  be  placed  to  their  account,  or  if  directed  by  one  of  the 
overseers  to  the  treasurer  of  the  guardians,  in  payment  of  any  order 
from  such  guardians  then  due,  or  in  the  absence  of  any  such  direc- 
tion, shall  pay  the  same  to  one  of  the  overseers  in  person,  and  in 
the  event  of  the  collector  having  at  any  time  in  the  course  of  any 

week  £50  in  his  hands,  he  is  to  pay  it  over  forthwith  as 
[*  126]   above  directed.     It  is  stated  in  the  case  that  Manini  *  was 

ordered  by  the  guardians  to  pay  the  amount  collected  by 
him  to  the  treasurer.  This  seems  not  to  be  in  compliance  with  the 
above  order.  The  objection  taken  was,  that  it  was  the  duty  of 
the  overseers  of  the  nine  parishes  for  which  Manini  was  collector 
to  have  taken  care  that  Manini  complied  with  the  6th  Article  of  the 
Orders  of  the  Poor-Law  Board  of  the  16th  of  March,  1854,  and 
that  the  loss  consequent  upon  this  defect  cannot  lawfully  be  cast 
upon  the  other  parishes  of  the  union.  We  think  this  objection 
entitled  to  great  weight ;  but  it  becomes  unnecessary  to  come  to  a 
decision  on  this  point,  as,  for  the  reasons  before  given,  we  consider 
the  call  or  order  for  the  £2800  upon  the  parish  of  St  Stephen, 
Coleman  Street,  invalid,  and  not  enforceable.     We  cannot  separate 
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the  good  part  from  the  had,  and  as  it  is  had  in  part,  it  is  in  our 
opinion  had  altogether. 

It  is  right  to  allude  to  some  decisions,  of  which  the  cases  of  Bex 
V.  Carpenter,  6  Ad.  &  E.  794,  and  Beg.  v.  Bead,  13  Q.  B.  524, 
18  L.  J.  M.  C.  164,  are  instances.  In  the  former  case,  under  the 
authority  of  an  Act  of  Parliament,  a  sum  of  money  was  borrowed 
and  charged  upon  the  poor-rates.  The  Court  of  Queen's  Bench 
issued  a  mandamus  commanding  it  to  be  paid.  This,  no  doubt, 
was  right  In  fact,  the  Act  of  Parliament  directly  authorised  a 
retrospective  rate  for  the  purpose  of  paying  the  debt.  There  are 
several  cases  of  a  similar  kind  to  be  found  in  the  Eeports.  The 
case  of  Beg,  v.  Bead  arose  on  the  disallowance  by  an  auditor  of 
sums  paid  to  an  attorney  for  costs.  We  think  that  judgment  is 
substantially  in  accordance  with  ours.  It  is  certainly  no  author- 
ity that  a  poor-rate  can  be  made  in  1857  for  the  payment  of  a 
butcher's  bill  contracted  for  the  sustenance  of  the  paupers  in  1856, 
which  is  the  real  point  in  the  present  case.  It  was  urged,  that  the 
proper  tribunal  before  whom  the  objection  to  the  order  was  to  be 
taken  was  the  auditor ;  we,  however,  think  that  upon  the  principle 
of  the  case  of  Farlar  v.  Chesterton,  the  order  was  void  al  initio. 

The  judgment  of  the  Court  of  Queen's  Bench  must,  therefore, 
be  reversed ;  and  in  answer  to  the  questions  proposed  in  the  case, 
we  state  —  First,  that  the  call  or  order  of  the  17th  of  February, 
1857,  is  not  valid  or  enforceable  for  the  sum  of  £2800  or  any 
portion  of  it;  secondly,  that  the  parish  oflBcers  of  St  Stephen, 
Coleman  Street,  are  not  liable  or  bound  in  law  to  pay  this  sum,  or 
any  portion  of  it,  under  this  order.  We  direct  that  each  party 
shall  bear  their  own  costs.  Judgment  reversed, 

ENGLISH  NOTES. 

The  doctrine  that  the  poor-rate,  generally  speaking,  must  not  be 
made  retrospectively,  is,  as  appears  from  the  principal  cases,  perfectly 
established.  The  doctrine,  moreover,  undoubtedly  applies  ^^^tw^^/acie 
to  other  rates,  though  of  course  the  levy  of  retrospective  rates  may  be 
expressly  or,  as  appears  from  the  first  of  the  principal  cases,  impliedly 
authorised  by  statute. 

In  Attorney-Oeneral  v.  Church  (1864),  2  Hem.  &  M.  697,  the  opinion 
was  expressed  by  Wood,  V.-C,  that  the  doctrine  is  inapplicable  to 
rates  which  are  limited  in  amount ;  but  the  statute  on  which  that  case 
turned  was  peculiar,  and  it  may  be  doubted  whether  any  such  gWMral 
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exception  from  the  doctrine  exists.  This  question  is  likely  to  arise 
with  reference  to  parish  councils,  whose  rating  powers  are  strictly 
limited:  see  56  &  57  Vict.  c.  73,  s.  11. 

The  doctrine  is  not  at  all  fully  developed,  and  it  seems  impossible,  in 
the  present  state  of  the  authorities,  to  state  it  with  any  accuracy,  or  to 
state  at  all  fully  what  its  consequences  are. 

A  rule  that  may  perhaps  be  regarded  as  one  aspect  of  the  doctrine  is 
that  it  is  almost  always  ultra  vires  of  a  local  authority  to  borrow  money, 
even  for  the  shortest  period,  except  in  pursuance  of  express  statutory 
authority:  see  Eeg.  v.  Eeed  (C.  A.  1880),  5  Q.  B.  D.  483,  49  L.  J.  Q.  B. 
600,  42  L.  T.  835, 28  W.  R.  787,  where  the  decision  of  an  auditor  disal- 
lowing interest  paid  by  a  school  board  on  an  overdraft  on  their  bankers 
was  upheld ;  cf.  also  Cunliffey  Brooks  &  Co.  v.  Blackburn  Benefit  Build- 
ing Society  (1884),  9  App.  Cas.  857,  54  L.  J.  Ch.  376,  52  L.  T.  225, 33 
W.  R.  309,  where  it  was  held  that  any  overdraft  on  bankers  is  a  bor- 
rowing of  money. 

In  the  case  of  the  poor-rate,  the  doctrine  applies  in  two  ways.  In 
the  first  place  it  applies  to  the  actual  levy  of  the  rate  by  the  overseers; 
secondly,  it  applies  to  the  issue  of  precepts  to  the  overseers  by  various 
authorities  who,  like  boards  of  guardians,  obtain  their  funds  out  of  the 
poor-rate.  But  in  neither  case  has  the  doctrine  been  applied  with  ab- 
solute strictness.  Indeed,  the  business  of  local  authorities  could  hardly 
be  conducted  were  it  to  be  applied  with  absolute  strictness,  as  such 
authorities  must,  in  the  nature  of  things,  from  time  to  time,  incur  ex- 
penses, and  heavy  expenses,  which  could  not  have  been  foreseen.  And 
it  has  more  than  once  been  laid  down  that  the  doctrine  must  be  applied 
with  some  latitude.  See,  «.  ^.,  per  Patteson,  J.,  in  Jones  v.  Johnson 
(Ex.  Ch.  1852),  7  Ex.  452,  21  L.  J.  M.C.  102,  cited  p.  816,  post;  and 
per  Denman,  J.,  in  Stratton  v.  Metropolitan  Board  of  Works  (1874), 
L.R.  lOCP.  76,44L.J.  M.C.  33,31  L.T.  689,  23  W.R.  447,  cited 
p.  820,  post. 

As  regards  the  levy  of  the  poor-rate  by  the  overseers,  it  has  always 
been  considered  that  overseers  are  justified  in  levying  rates  retrospec- 
tively to  recoup  themselves  moneys  they  have  actually  expended  out  of 
their  own  pockets  on  matters  properly  payable  out  of  the  poor-rate : 
see  Reg.  v.  Read,  infra.  And  by  the  Poor  Relief  Act  1743  (17  Geo.  IL 
c  38,  s.  11),  and  the  Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict,  c  61,  s.  29),  provisions  have  been  made  for  the  reim- 
bursement by  the  overseers  of  expenses  paid  by  their  predecessors  out 
of  their  own  moneys. 

In  Reg,  v.  Read  (1849),  13  Q.  B.  524,  18  L.  J.  M.  C.  164,  13  Jur. 
789,  attorneys  were  employed  by  the  overseers  of  a  parish  during 
1811-45  and  1845-46  in  parochial  business.    Some  of  the  business  ran 
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continuously  from  one  year  into  the  other;  but  the  greater  part  was 
done  and  concluded  within  1844-45  and  1845-46,  respectively.  In  the 
parish  it  was  the  custom  to  make  rates  half-yearly  in  January  and  July 
or  August.  In  August,  1846,  the  attorneys  delivered  their  bill,  not 
having  previously  delivered  any  bill  or  demanded  or  received  any  pay- 
ment. The  overseers  of  1846—47  paid  the  whole  sum,  and  charged  it  in 
their  accounts.  The  auditor  disallowed  part  of  the  charge,  namely,  £49 
for  business  done  in  the  year  ending  March,  1845,  and  £201  for  business 
done  partly  between  March  25,  1845,  and  January  1,  1846,  and  partly 
between  the  end  of  1845  and  March,  1846,  on  the  ground  that  the  rates 
had  been  charged  with  these  sums  retrospectively.  The  overseers  leav- 
ing office  in  March,  1845,  handed  over  £457  out  of  the  rates  of  their  year, 
to  their  successors,  and  left  an  amount  uncollected,  much  exceeding  the 
attorneys'  costs  then  due.  The  overseers  of  1845-46  handed  over  £11 
and  left  an  amount  uncollected  also  much  exceeding  the  costs  then  due. 
The  overseers  of  1846-47  collected  as  much  of  the  outstanding  rates  as, 
with  the  sum  handed  over,  exceeded  the  aggregate  of  the  costs  due. 
The  sum  so  collected  they  applied  to  current  expenses ;  but  made  a  rate 
at  the  end  of  July,  1846,  out  of  which  they  paid  the  bill  of  costs.  It 
was  held  that  the  £49  was  rightly  disallowed;  but  the  disallowance  as 
to  the  £201  pounds  was  quashed. 

As  to  the  degree  of  latitude  to  be  allowed  in  the  case  of  precepts 
issued  to  the  overseers  by  other  authorities,  the  decisions  are  vague. 

In  the  case  of  boards  of  guardians,  the  matter  is  now  very  largely 
regulated  by  the  Poor-Law  (Payment  of  Debts)  Act,  1859  (22  &  23 
Vict.  c.  49),  which  was  passed  shortly  after,  and  no  doubt  in  consequence 
of,  the  decision  in  the  second  of  the  principal  cases.  By  that  Act,  as  it 
has  been  interpreted  {Baker  v.  Billericay  Union  (1863),  2  H.  &  C.  642, 
33  L.  J.  M.  C.  40,  9  L.  T.  486,  13  W.  R.  11,  and  see  also  West  Ham 
Union  v.  St.  Matthew,  Bethnal  Green,  Overseers,  1896,  A.  C.  477,  65 
L.  J.  M.  C.  201,  75  L.  T.  286;  Manchester,  Sheffield,  &  Lincolnshire 
Railway  Co,  v.  Doncaster  Union,  C.  A.  1897,  1  Q.  B.  117, 66  L.  J.  Q.  B. 
75,  75  L.  T.  472,  45  W.  R.  82),  a  short  period  of  limitation  has  been  in- 
troduced for  the  recovery  of  debts  due  from  a  board  of  guardians,  special 
provisions  being  made  with  reference  to  loans,  litigated  claims,  and 
bills  of  costs ;  and  it  has  been  further  provided  (22  &  23  Vict.  c.  49,  s.  6) 
that  *^  no  call  or  order  for  contribution  made  by  any  guardians,  nor  any 
poor-rate  made  to  meet  such  call  or  order,  shall  be  deemed  to  be  illegal 
on  the  ground  that  the  same  is  made  to  provide  for  any  debt,  claim,  or 
demand,  the  payment  whereof  is  authorised  by  this  Act,  or  on  the 
ground  that  the  said  call  or  order  for  contribution  includes  a  balance 
due  from  any  parish  or  parishes  at  the  time  when  the  half-yearly  ac- 
counts are  made  up  and  balanced  as  aforesaid :  Provided  always,  that 
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when  the  fund  out  of  which  any  such  dehty  claim,  or  demand  should 
have  been  discharged  shall  have  been  already  paid  bj  any  parish  to  the 
board  of  guardians  of  any  union,  and  shall  not  have  been  applied  for 
that  purpose,  any  funds  which  may  be  required  to  be  again  contributed 
to  discharge  such  debt,  claim,  or  demand,  shall  be  levied  on  each  parish 
in  the  union  in  proportion  to  the  rateable  value  of  each  such  parish." 
As  to  the  construction  of  this  section,  see  CUy  of  London  Union  Y.Acocks 
(1860),  8  C.  B.  (N.  S.)  760,  8  W.  R  608;  Caistor  Union  v.  North 
Kelsey  Overseers  (1890),  59  L.  J.  M.  C.  102,  62  L.  T.  731. 

In  Woods  V.  Reed  (1837),  2  M.  &  W.  777,  46  R  R  761,  a  precept  of 
the  council  of  a  borough  under  the  Municipal  Corporations  Acts  then 
in  force  was  held  to  be  bad  on  the  ground  that  it  was  made  to  meet  ex- 
penditure already  incurred.  Scarcely  anything  appears  in  the  report  of 
the  case  as  to  the  nature  of  the  expenditure  or  the  circumstances  under 
which  it  was  incurred,  and  the  case  seems  to  have  been  argued  and  de- 
cided on  the  broad  question  whether  such  a  precept  could  be  made  re- 
trospectively. Subsequently,  however,  some  latitude  was  allowed  with 
reference  to  the  precepts  of  municipal  corporations.  In  Jones  t.  John' 
son  (Ex.  Ch.  1852),  7  Ex.  452,  21  L.  J.  M.  C.  102,  16  Jur.  840,  it  was 
held  that  a  precept  of  a  borough  council  was  not  retrospective  where  the 
estimate  on  which  it  was  based  included  three  and  a  half  years  compen- 
sation to  an  ex-clerk  of  the  borough,  and  a  considerable  sum  for  law  ex- 
penses, on  the  ground  that  the  compensation  to  the  clerk  had  been  the 
subject  of  litigation  which  was  still  pending  when  the  precept  was  made, 
and  that  the  law  expenses  were  not  payable  till  the  bill  of  costs  was 
delivered.  In  the  course  of  delivering  the  judgment  of  the  Court, 
Pattbson,  J.,  said:  ^'Some  latitude  must,  we  think,  be  allowed;  and 
particularly  in  cases  of  litigation  the  council  may  be  justified  in  treating 
the  expenses  as  expenses  not  actually  incurred  before  the  delivery  of 
the  solicitors'  bill."  Now,  under  the  Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50,  s.  144  (3)),  it  is  expressly  provided  that  the  borough 
rate,  that  is  to  say,  the  precepts  of  the  corporation,  may  be  made  retro- 
spectively in  order  to  raise  money  for  the  payment  of  charges  and 
expenses  incurred,  or  which  have  come  in  course  of  payment,  at  any 
time  within  six  months  before  the  making  of  the  rate.  As  to  the 
meaning  of  such  a  provision,  reference  may  be  made  to  the  cases  cited 
below  with  reference  to  somewhat  similar  provisions  in  the  Public 
Health  Acts. 

In  Be^.  V.  Bedlington  Overseers  (1884),  48  J.  P.  486,  the  overseers 
were  required  by  a  provision  in  an  Act  confirming  a  Provisional  Order, 
whereby  the  parish  was  detached  from  the  district  of  a  local  board,  to 
contribute  annually  out  of  the  poor-rate  towards  paying  off  a  loan  bor- 
rowed by  the  board  before  the  detachment  of  the  parish.     They  failed 
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so  to  contribute  for  several  years;  and  a  mandarnua  requiring  them  to 
contribute  the  whole  amount  in  arrear,  and  to  levy  a  rate  for  the  purpose, 
was  refused  on  the  ground  that  tlie  rate  would  have  been  retrospective. 

In  Reg.  v.  Leigh  Rural  District  Council  (C.  A.),  1898,  1  Q.  B.  836, 
67  L.  J.  Q.  B.  562,  78  L.  T.  604,  46  W.  R.  471,  an  action  was  brought 
against  the  rural  district  council  in  March,  1897,  in  respect  of  a  cause 
of  action  which  accrued  in  May,  1895 j  and  judgment  was  signed  in 
that  action  by  consent  in  May,  1897.  In  October,  1897,  the  plaintiffs 
obtained  a  rule  nisi  for  a  mandamus  requiring  the  council  to  issue  their 
precept  to  the  overseers,  for  the  purpose  of  raising  money  to  satisfy  the 
judgment.  The  Divisional  Court  made  the  rule  absolute,  and  the 
Court  of  Appeal  upheld  the  decision  of  the  Divisional  Court,  on  the  ground 
that,  under  the  particular  circumstances  of  the  case  there  had  been  no 
unreasonable  delay  on  the  part  of  the  plaintiffs.  In  this  case,  as  it 
happened,  the  expenses  of  the  council  in  the  matter  were  "  special  ex- 
penses," within  sect.  230  of  the  Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  and  the  precept  the  council  were  required  by  the  mandamus  to 
issue,  was  one  which  the  overseers  could  not  meet  out  of  the  poor-rate, 
but  out  of  a  special  rate  made  under  that  section.  But  it  would 
seem  that  the  result  would  have  been  the  same  had  the  expenses  been 
"  general  expenses,"  the  precepts  to  meet  which  are  payable  out  of  the 
poor-rate.  Both  A.  L.  Smith  and  Collins,  L.  J  J.,  in  giving  judg- 
ment, pointed  out  that  the  passage  in  the  judgment  of  Watson,  B.,  in 
the  second  of  the  principal  cases,  in  which  he  expressed  the  opinion  that 
even  if  there  had  been  judgment  against  the  guardians,  the  Court  could 
not  have  granted  a  mandamus  to  raise  money  to  satisfy  it,  was  obiter 
only,  and  doubted  its  correctness. 

In  Saul  V.  Wigton  Rural  Sanitanj  Authoritij  (1886),  35  W.  E.  252, 
51  J.  P.  406,  it  was  held,  it  raaj'  be  mentioned  in  this  connection,  that 
a  rate  made  to  meet  long  bygone  expenses  of  a  rural  sanitary  authority 
was  bad.  The  case  as  reported  is,  however,  somewhat  unintelligible. 
In  particular,  it  seems  impossible  to  understand  how  the  rural  sanitary 
authority  came  to  be  respondents  in  a  rating  appeal. 

In  some  Acts  express  provision  is  made  that  a  rate  or  precept  may 
be  retrospective  to  a  specified  extent.  A  provision  of  the  kind  in  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50,  s.  144) ,  has  al- 
ready been  alluded  to.  Again,  with  reference  to  a  general  district  rate 
under  the  Public  Health  Act,  1875  (38  «fe  39  Vict,  c  55,  s.  210),  it  is 
provided  that  "Any  such  rate  may  be  made  and  levied  either  pro- 
spectively in  order  to  raise  money  for  the  payment  of  future  charges 
and  expenses,  or  retrospectively  in  order  to  raise  money  for  the  payment 
of  charges  and  expenses  incurred  at  any  time  within  six  months  before 
the  making  of  the  rate :  in  calculating  the  period  of  six  months  during 
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which  the  rate  may  be  made  retrospectively,  the  time  daring  which  any 
appeal  or  other  proceeding  relating  to  such  rate  is  pending  shall  be  ex- 
cluded." A  precisely  similar  enactment  was  contained  in  the  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63,  s.  89). 

Under  this  enactment  several  cases  have  been  decided. 

In  Reg.  v.  Rothesham  Local  Board  (1858),  8  El.  &  Bl.  906,  27  L.  J. 
Q.  B.  156,  4  Jur.  (N.  S.)  261,  the  facts  were  these:  On  June  21,  1856, 
an  action  was  commenced  against  the  local  board  by  a  firm  of  contrac- 
tors to  recover  a  sum  of  £1083,  alleged  to  be  due  to  them  under  a  con- 
tract bptween  them  and  the  board  for  the  execution  of  certain  works 
which  they  had  carried  out.  The  action  was  settled  on  the  terms  that 
judgment  should  be  entered  for  £1000,  with  interest  and  costs ;  that 
payment  should  be  made  on  December  27,  1856,  and  that  in  default  of 
payment  on  that  day  the  plaintiffs  might  issue  execution;  and  judg- 
ment was  signed  accordingly  on  July  15,  1856.  The  board  failed  to 
make  payment  in  accordance  with  the  agreement,  and  the  plaintiffs 
put  in  execution,  which  only  realised  some  £75.  Afterwards,  on  May 
7,  1857,  the  plaintiffs  gave  notice  requiring  the  board  to  make  a  rate 
to  raise  the  money  due  to  them,  and  intimating  their  intention  to 
apply  for  a  mandamus  in  that  behalf.  A  mandamus  was  applied  for, 
and  obtained  accordingly,  the  writ  bearing  date  June  12,  1857.  It 
was  held,  on  demurrer  on  the  return  to  the  mandamus,  that  under  these 
circumstances  a  fresh  charge  or  expense  was  incurred  by  the  board  on 
December  27,  1856,  and  therefore  that  the  rate  might  be  levied  to  meet 
that  charge  in  accordance  with  the  mandamus.  Lord  Campbell,  Ch.  J., 
said:  "  Had  the  judgment  itself  been  obtained  on  the  27th  of  Decem- 
ber, it  would  then  have  been  a  charge  on  the  rates  within  the  meaning 
of  sect.  89;  and  I  think  that  the  arrangement  which  was  come  to  was 
in  effect  the  same  thing  as  if  the  judgment  had  been  then  obtained." 

In  Burland  v.  Kingston-upon-Hull  Local  Board  (1862),  3  B.  &  S. 
271, 32  L.  J.  Q.  B.  17,  9  Jur.  (X.  S.)  275,  7  L.  T.  316,  11 W.  R,  33,  an 
action  was  brought  against  the  local  board  for  a  statutory  mandamus 
requiring  the  board  to  levy  a  rate  to  satisfy  a  judgment  obtained  by 
the  plaintiffs  in  a  previous  action.  The  previous  action  had  been 
brought  in  January,  1862,  in  respect  of  a  cause  of  action  which  ac- 
crued in  1856.  The  mandamus  was  refused  on  the  ground  of  the  time 
that  had  elapsed  after  the  original  cause  of  action  accrued  before  the 
action  in  respect  of  it  was  commenced.  Some  of  the  judgments  de- 
livered seem  to  suggest  that  it  was  thought  that  the  fact  that  this  inter- 
val of  time  exceeded  six  months,  prevented  the  Court  from  granting  the 
mandamus.  But  in  Worthington  v.  HultoUy  post,  p.  819,  the  case  was 
explained  as  having  been  decided  simply  on  the  ground  of  the  unrea- 
sonable delay  of  which  the  plaintiffs  had  been  guilty. 
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In  Rlngland  v.  Lovmdes  (1863),  15  C.  B.  (K  S.)  173,  33  L.  J.  C.  P. 
25,  10  Jur.  (N.  S.)  48,  9  L.  T.  479,  12  W.  li.  168,  a  mandan^us  was 
granted  to  compel  a  local  board  to  levy  a  rate  to  satisfy  an  award,  where 
the  award  was  made  within  six  months  before  the  application  for  the 
mandamus,  but  the  damage  in  respect  of  which  the  award  was  made 
occurred  some  two  years  before  the  claim  on  which  the  award  was  based 
was  put  forward. 

In  Worthington  v.  Hulton  (1865),  L.  R.  1  Q.  B.  63,  35  L.  J.  Q.  B.  61, 
13  L.  T.  463,  6  B.  &  S.  943,  it  was  held  that  the  t)ourt  might  grant 
a  mandamus  ordering  a  rate  to  be  made  in  order  to  satisfy  a  judgment 
obtained  within  six  months  before  the  claim  for  the  writ,  though  the 
action  in  which  the  judgment  was  obtained  was  commenced  more  than 
six  months  after  the  right  of  action  accrued,  provided  the  delay  was 
satisfactorily  accounted  for. 

In  the  second  of  the  principal  cases,  Watson,  B.,  was  careful  to 
avoid  expressing  an  opinion  as  to  whether  the  fact  that  to  meet  a  claim 
against  a  local  authority  it  would  be  necessary  to  levy  a  retrospective 
rate  would  under  any  circumstances  be  a  defence  to  an  action  founded 
on  that  claim  ;  or  as  to  whether  the  fact  that  to  satisfy  a  judgment 
against  a  local  authority  it  would  be  necessary  to  levy  a  retrospective 
rate  would  prevent  the  judgment  creditor  from  levying  execution  in 
the  ordinary  way. 

Neither  of  these  questions  seems  to  have  been  definitely  decided. 

So  far  as  the  writer  is  aware,  there  is  no  reported  case  where  an  action 
against  a  local  authority  has  been  defended  on  the  ground  that  the  debt 
sued  for  could  not  be  satisfied  without  the  levy  of  a  retrospective  rate ; 
and  there  is,  perhaps,  little  doubt  that  such  a  defence  would  fail.  But 
there  seems  to  be  no  express  authority  to  that  effect,  unless  perhaps 
Stratton  v .  Metropolitan  Board  of  WorkSj  p.  820,  post,  can  be  so 
regarded. 

The  question  as  to  the  levy  of  execution  to  satisfy  a  judgment  against 
a  local  authority,  when  it  is  too  late  to  make  a  rate  for  the  purpose  of 
satisfying  it,  was  discussed  in  Attorney- General  v.  Wilkinson  (1859), 
28  L.  J.  Ch.  392,  29  L.  J.  Ch.  41,  and  again  in  Lord  Jersey  v.  Ux- 
bridge  Rural  Sanitary  Authority  (1891),  55  J.  P.  165. 

In  the  former  of  these  cases  a  bill  w^as  filed  by  the  Attorney-General 
on  the  relation  of  a  board  of  guardians  praying  for  an  injunction  to  re- 
strain a  judgment  creditor  of  the  guardians  from  levying  execution,  on 
the  ground  that  the  guardians  could  not  issue  retrospective  precepts  to 
satisfy  the  judgment ;  and  a  motion  was  made  for  an  interim  injunc- 
tion. Wood,  V.-C,  granted  an  injunction  restricted  to  the  levy  of 
execution  on  the  proceeds  of  rates  in  the  hands  of  the  treasurer  of  the 
board,  or  on  goods  purchased  since  a  certain  date,  on  an  undertaking  by 
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the  judgment  creditor  not  to  issue  an  elegit  without  the  leave  of  the 
Court ;  but  the  Court  of  Appeal  granted  the  injunction  in  general  terms, 
saying  that  there  was  an  important  question  to  be  argued.  The  matter 
ap|>ears,  however,  never  to  have  been  tried  out. 

In  the  latter  case  the  plaintiff  obtained  judgment  against  the  sani- 
tary authority  in  1885,  for  an  injunction  and  costs;  but  the  costs  were 
not  taxed  till  1890.  The  plaintiff  then  obtained  a  garnishee  order 
nisi  to  attach  the  proceeds  of  current  rates  in  the  treasurer's  hands; 
but  this  order  wis  set  aside  by  Vaughan  Williams,  J.,  on  the 
ground  that  the  current  rates  could  not  be  taken  in  execution  to  satisfy 
a  judgment  obtained  long  before.  The  plaintiff  then  issued  a  writ  of 
elegit,  and  the  defendants  moved  to  set  it  aside  on  the  ground  that,  as 
it  was  too  late  to  levy  a  rate  to  satisfy  the  judgment,  the  plaintiff  ought 
not  to  be  allowed  to  levy  execution  on  the  defendants'  property,  and 
thus  in  effect  compel  the  levy  of  a  retrospective  rate.  Stibling,  J., 
refused  to  set  the  writ  aside,  on  the  ground  that  the  motion  was  prema- 
ture, without  coming  to  any  definite  conclusion  on  the  point  raised. 
Subsequently,  the  plaintiff  seited  certain  land  of  the  defendants  under 
the  elegit,  and  proceedings  on  the  writ  and  the  inquisition  under  it  were 
stayed  on  the  ground  that  the  land  taken  was  held  by  the  defendants 
in  trust  for  a  particular  contributory  place,  so  that  a  decision  of  the 
question  under  consideration  was  again  avoided:  Lord  Jersey  v.  Ux- 
bridge  Rural  Sanitary  Authoritijy  1891,  3  Ch.  183,  60  L.  J.  Ch.  833, 
64  L.  T.  858. 

It  remains  to  refer  to  Stratton  v.  Metropolitan  Board  of  Works 
(1874),  L.  R.  10  C.  P.  76,  44  L.  J.  M.  C.  33,  31  L.  T.  689,  23  W.  K. 
447,  where  a  question  as  to  retrospective  rates  arose  in  a  very  curious 
way.  There  the  defendants  had  taken  land  for  street  improvements 
under  an  Act  incorporating  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  by  sect.  133  of  which  it  is  provided  that  if  the 
promoters  of  the  undertaking  become  possessed  by  virtue  of  that  Act, 
or  of  the  special  Act,  of  lands  liable  to  be  assessed  to  the  poor  rate, 
they  shall  from  time  to  time,  until  the  works  shall  be  completed  and 
assessed  to  the  poor  rate,  be  liable  to  make  good  the  deficiency  (com- 
puted as  in  the  section  mentioned)  in  the  assessment  for  poor  rate  by 
reason  of  such  lands  having  been  taken  or  used  for  the  purposes  of 
the  works ;  and  that  on  demand  of  such  deficiency,  the  promoters  of  the 
undertaking  or  their  treasurer  shall  pay  all  such  deficiencies,  to  the  col- 
lector of  the  said  assessment.  The  defendants  took  the  lands  in  1865, 
and  in  1871  the  deficiency  for  the  years  1865-1870  was  for  the  first 
time  demanded.  The  defendants  refused  to  comply  with  the  demand, 
and  the  overseers  brought  the  action  against  them  to  recover  the  sum 
domanded.     It  was  urged  that  the  doctrine  of  retrospective  rates  pre- 
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vented  the  overseers  from  recovering.  On  this  point,  Denman,  J., 
delivering  the  judgment  of  the  Court,  said  (44  L.  J.  M.  C.  40-41): 
"  Another  objection,  which  was  much  pressed  by  Sir  Henry  James,  was, 
that  the  board  are  discharged  from  liability  by  reason  of  the  deficiency 
not  having  been  demanded  from  time  to  time  as  the  rates  were  made 
and  collected;  and  that  when  the  time  for  collecting  the  rate  was 
passed,  the  liability  was  extinguished.  This  objection  was  enforced 
by  arguments  founded  both  upon  the  wording  of  the  clause  and  upon 
considerations  based  upon  the  acknowledged  principle  of  rating.  It 
was  argued  that,  as  the  parishioners  are  a  fluctuating  body,  the  pay- 
ment now  of  deficiencies  of  bygone  years  cannot  be  applied  in  relief  of 
the  ratepayers  for  the  time  being,  as  the  statute  intended  it  should  be; 
and,  on  the  other  hand,  that  the  board,  if  it  had  been  called  on  year 
by  year  as  the  rates  were  made  to  pay  the  deficiency  in  the  rate,  would 
have  been  able  to  collect  the  amount  from  the  ratepayers  for  the  time 
being,  and  that  they  cannot  now  pay  it  without  a  retrospective  rate, 
which  the  law  does  not  allow;  and  that,  in  short,  by  reason  of  the 
lapse  of  time,  the  real  debtors  cannot  be  got  to  pay,  nor  the  real  credi- 
tors to  receive ;  and  that  the  words  of  the  section  must  receive  such  a 
construction  as  will  carry  out  this  fundamental  principle  of  rating. 
We  were  much  impressed  at  the  time  with  the  arguments  on  tljis 
branch  of  the  case.  But,  upon  consideration,  they  appear  to  us  to  be 
more  specious  than  sound.  The  principle  of  rating  relied  on,  namely, 
that  those  who  incur  the  debt  shall  pay,  and  those  who  are  ^entitled  to 
relief  shall  receive  it,  is  necessarily  elastic,  and  one  which  cannot  be 
rigidly  applied.  Every  rate  is  made  upon  an  estimate  of  what  it  may 
be  reasonably  expected  to  produce,  allowance  being  made  for  probable 
defaulters;  and  in  most  cases  where  the  rates  fall  in  arrear  for  any  con- 
siderable time  and  are  afterwards  recovered,  some  will  have  paid  more 
than  their  due  share  and  some  are  relieved  at  the  expense  of  others 
who  have  suffered.  And,  when  a  parish  is  required  to  pay  a  bygone 
debt,  which  may  be  the  case  now  within  a  given  limit  (see  22  &  23 
Vict.  c.  49),  some  are  called  on  to  contribute  for  a  debt  which  should 
have  been  paid  by  their  predecessors.  It  is  impossible  so  to  adjust  a 
system  of  rating  as  that  none  shall  pay  or  receive  more  than  is  strictly 
their  due.  We  therefore  must  fall  back  upon  the  words  of  the  Act, 
and,  construing  them  in  their  ordinary  sense,  ascertain  what  the  inten- 
tion of  the  Legislature  was,  and  not  strain  them  in  order  to  prevent  a 
speculative  hardship.  The  Act  says  the  board  'shall  from  time  to 
time  be  liable  to  make  good  the  deficiency,'  and  shall  pay  all  such 
deficiencies  on  demand.  The  liability,  by  the  express  terms  of  the 
clause,  accrues  from  time  to  time  as  the  rates  are  made ;  the  payment 
is  to  be  made  on  demand.     Do  the  words  '  on  demand '  qualify  the 
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Drexel  v.  Commonwealth^  46  Pennsylvania  State,  31.  So  a  statute  aathorizing 
the  imposition  of  a  tax  according  to  a  previous  assessment  is  not  objection- 
able. Locke  V.  New  Orleans,  4  Wallace  (U.  S.),  172.  And  in  State  v.  Bell, 
Phillips  Law  (N.  C),  76,  it  was  held  that  a  retrospective  law,  taxing  the 
business  of  citizens  during  the  whole  of  the  year  in  which  such  law  was 
passed,  was  constitutional,  and  that  it  was  competent  for  the  Legislature,  in 
October,  1865,  to  pass  a  law  taxing  business  done  at  any  time  during  that 
year  at  any  place  within  the  Confederate  lines.  At  p.  86  the  Court  used  this 
language :  *'  With  this  large  and  essential  power  of  taxation  unrestrained,  ex- 
cept where  it  may  come  in  conflict  with  the  Constitution  of  the  United  States, 
with  a  well  established  right  to  pass  a  retrospective  law  which  is  not  in  its 
nature  criminal,  we  can  see  nothing  to  prevent  the  people  from  taxing  them- 
selves, either  through  a  Convention  or  a  Legislature,  in  respect  to  property 
owned  or  a  business  followed  anterior  to  the  passage  of  the  ordinance  or  the 
statute.  .  .  .  Whether  this  retrospection  could  go  back  beyond  the  current 
year  it  is  unnecessary  for  us  to  decide.  The  ordinance  expressly  confines  the 
taxation  to  the  year,  which  is  the  usual  manner  of  providing  for  the  laying 
and  collecting  taxes  in  this  state." 

See  also  State  v.  Graham,  16  Nebraska,  74;  McCleUan  y.  Memphis  if 
Charleston  R.  Co.,  11  Lea  (Tenn.),  336. 

On  the  other  hand,  a  statute  giving  superiority  to  tax  process  over  liens 
and  moitgages,  will  not  be  applied  to  those  previously  in  existence.  Finn  v. 
Haynes,  37  Michigan,  63.  See  People  v.  Supervisors  of  Monroe  County,  36 
id.  70. 

So  it  was  held  under  a  certain  statute  of  Louisiana,  that  a  person  could 
not  be  subjected  to  a  license  tax  on  account  of  acts  prior  to  the  law.  Capella 
V.  Carradine,  19  Louisiana  Annual,  305. 

A  statute  exempting  property  from  taxation  after  the  levy  of  a  tax  by  a 
municipal  corporation  is  unconstitutional.  The  claim  of  the  corporation  to 
the  tax  is  property  and  entitled  to  protection  as  such.  Duimque  v.  Illinois 
Central  R.  Co.,  39  Iowa,  56. 

A  statute  imposing  a  tax  on  property  retrospectively,  for  years  when  there 
was  no  law  for  taxing  it,  will  be  invalid  as  against  one  who  has  become  a  bond 
fide  purchaser  of  it  in  the  meanwhile.  State  v.  St.  Louis,  Kansas  City,  j" 
Northern  R.  Co.,  77  Missouri,  202. 

In  general,  in  the  case  of  tax  laws,  as  of  all  statutes,  a  retrospective  con- 
struction will  not  be  given  them  unless  the  language  compels  it  Oakland  v. 
Whipple,  44  California,  303 ;  Thames  Mfg.  Co.  v.  Lathrop,  7  Connecticut,  550 ; 
Marsh  v.  Chesnut,  14  Illinois,  223 ;  People  v.  Thatcher,  95  id.  109 ;  School 
District  v.  Commissioners  of  Allen  Co  ,22  Kansas,  568;  New  Orleans  v.  Rheniith 
Westphalian  Lloyds,  31  Louisiana  Annual,  781 ;  Gerry  v.  Stoneham,  1  Allen 
(Mass.),  319;  Fuller  v.  Grand  Rapids,  40  Michigan,  395;  Caruthers  v.  3fc- 
Laran,  56  Mississippi,  371 ;  State  v.  Newark,  40  New  Jersey  Law,  92 ;  Com- 
monwealth V.  Pennsylvania  Ins.  Co.,  13  Pennsylvania  State,  165;  Price  v. 
Mott,  52  id.  315;  Phila/lelphia  v.  Philadelphia  Sf  Gray's  Ferry  Passenger  R. 
Co,  52  id.  177  ;  McPhail  v.  Burris,  42  Texas,  142.  And  the  presumption 
against  a  retrospective  construction  applies  also  to  constitutional  provisions. 
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New  Orleans  v.   Vergiiole^  33   Louidiana  Annual,  35.     See  New  Orleans  v. 
rHote,  35  id.  1177. 

The  topic  of  retrospective  taxation  is  treated  in  Cooley  on  Taxation,  2  ed. 
291-293.  Judge  Cooley  thus  summarizes  the  topic  :  ''  The  basis  of  an  appor- 
tionment of  taxes  may  as  lawfully  be  retrospective  as  the  reverse ;  that  is  to 
say,  it  may  as  well  have  regard  to  benefits  theretofore  received  as  to  those 
which  may  be  received  thereafter.  It  has  therefore  been  very  properly  held 
that  there  is  no  constitutional  or  other  legal  objection  to  the  levy  of  taxes  to 
pay  for  municipal  improvements  which  had  been  previously  made.  Nor  in 
apportioning  the  tax  as  between  individuals  is  there  any  valid  objection  to 
making  it  on  consideration  of  a  state  of  things  that  may  now  have  come  to  an 
end ;  as  where  a  tax  is  imposed  on  the  extent  of  one's  business  for  the  pre- 
ceding year,  instead  of  upon  an  estimate  of  the  business  for  the  year  to  come. 
Where  taxes  are  levied  for  a  series  of  years  upon  the  same  valuation  of  prop- 
erty, they  are  necessarily  retrospective,  but  not  therefore  incompetent,  though 
one  may  be  taxed  upon  property  which  he  has  long  ceased  to  own  when  the 
tax  is  levied.  But  there  is  commonly  a  presumption  that  any  new  tax  law 
was  not  intended  to  i-each  back  and  take  for  its  standard  of  apportionment  a 
state  of  things  that  may  no  longer  be  in  existence.  '  New  burdens,'  it  is  veij 
justly  said,  'ought  always  to  be  prospective,'  and  it  is  reasonable  to  suppose 
the  Legislature  has  intended  that  they  should  be.  Such  a  supposition  is  in 
harmony  with  the  general  rule  of  law  which  requires  the  Courts  to  *  always 
construe  statutes  as  prospective  and  not  retrospective,  unless  constrained  to 
the  contrary  course  by  the  rigor  of  the  phraseology.'  This  is  the  rule  not 
only  as  a  construction  of  the  grant  of  power,  but  also  as  to  all  the  incidents,; 
though  a  remedial  provision  may  well  be  presumed  to  have  been  intended  to 
reach  back  for  the  purposes  of  ju<«tice.  And  in  cases  where  a  tax  is  levied  to 
meet  expenses  previously  incurred,  or  to  pay  the  cost  of  something  of  which 
the  persons  to  be  taxed  have  already  had  the  benefit,  any  presumption  against 
an  intent  to  give  the  law  retroactive  operation  may  be  overcome  by  the  appar- 
ent justice  of  such  a  construction." 


No.  20.  — MANCHESTER    (OVERSEERS)   v.    HEADLAM 

AND   LONDON   AND   NORTH  WESTERN 

RAILWAY  COMPANY. 

(1888.) 
RULE. 

The  only  remedy  for  excess  in  amount  of  assessment  is 
by  appeal ;  and  if  the  description  in  the  rate-book  is  satis- 
fied by  premises  in  the  occupation  of  the  person  rated,  he 
cannot  avoid  a  distress,  although,  in  making  the  assess- 
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ment,  premises  which  he  did  not  occupy  were  in  fact  in- 
cluded in  the  estimate. 

Manchester  (hreneers  t.  Feadlam  and  the  London  and  Horth  Western 

Eailway  Company. 

21  Q.  B.  D.  96-100  (s.  C.  57  L.  J.  Jl  C.  89). 

[96]  Poor-Rate.  —  Distress  Warrant,  —  Rate  for  Lands  not  in  Occupadon  of  Per- 
son assessed.  —  Jurisdiction  and  Discretion  of  Justices. 

Upon  a  gammons  before  justices  to  enforce  a  poor-rate  against  a  raUvij 
company,  it  appeared  that  property  occupied  by  the  company  had  been  assessed 
by  the  description  '*  offices  and  land  with  rails,"  but  that  in  estimating  the 
amount  of  the  rate  the  overseers  had  treated  certain  buildings  as  being  in  the 
occupation  of  the  company  which  were  not  in  fact  in  their  occupation.  The 
company  had  not  appealed  against  the  rate. 

Ileldf  that  the  objection  being  matter  of  appeal  and  the  rate  good  on  the 
face  of  it,  the  justices  were  bound  to  issue  a  distress  warrant. 

Order  obtained  by  the  overseers  of  the  poor  of  the  township  of 
Manchester  under  rule  80  of  the  Crown  OflBce  Bules,  1886,  calling 
upon  the  stipendiary  magistrate  of  Manchester  and  the  London 
and  North  Western  Eailway  Company  to  show  cause 
[*  97]  *  why  the  magistrate  should  not  issue  his  distress  warrant 
for  £469  108.  4d.,  the  amount  of  a  poor-rate  made  upon  the 
company  in  the  township  of  Manchester  in  June,  1887. 

The  subject  of  the  assessment  was  part  of  the  Victoria  Station, 
Manchester.  The  premises  were  described  in  the  rate-book  as 
owned  and  occupied  by  the  London  and  North  Western  Railway 
Company,  and  as  consisting  of  **  ofl&ces  and  lands  with  rails  '  of 
the  gross  annual  value  of  £2600  and  the  rateable  value  of  £2167, 
rated  to  a  poor-rate  of  4^.  4d.  in  the  pound  at  £469  10s.  4d.  The 
company  did  not  appeal  against  the  rate,  and  it  was  not  denied 
that  the  description  of  the  premises  was  accurate.  The  company, 
however,  disputed  their  liability,  and  at  the  hearing  of  the  sum- 
mons before  the  magistrate  it  was  objected  on  their  behalf  that 
the  premises  were  valued  at  too  high  an  amount,  and  that  a  por- 
tion of  them  was  at  the  time  of  the  making  of  the  rate  let  to 
another  railway  company  at  a  rent  of  £73  a  year,  and  in  the  occu- 
pation of  that  company.  The  magistrate  refused  to  issue  a  distress 
warrant. 

Bosanquet,  Q.  C.  (with  him,  E.  Sutton),  showed  cause.  —  There 
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was  no  jurisdiction  to  issue  a  distress  warrant.  It  was  admitted 
before  the  magistrate  that  part  of  t^e  property  rated  was  not  in 
the  occupation  of  the  London  and  North  Western  Railway  Com- 
pany. As  regards  this  part  of  the  property  rated,  therefore,  the 
rate  was  invalid.  Had  a  levy  taken  place  under  a  warrant  issued 
in  respect  of  such  invalid  rate,  the  company  might  have  brought 
an  action  of  replevin.  [He  cited  Governors  of  the  Bristol  Poor  v. 
Waity  1  A.  &  K  264,  London  and  North  Western  Ry,  Co,  v.  Buck- 
master,  L.  B.  10  Q.  B.  70.] 

Gully,  Q.  C,  and  Smyly,  for  the  applicants. — The  applicants  are 
entitled  to  an  order  for  the  issue  of  the  warrant  The  objections 
taken  before  the  magistrate  were  objections  to  the  rate  and  matters 
of  appeal.  The  company  not  having  appealed,  the  duty  of  the 
magistrate  was  purely  ministerial.  He  was  bound,  unless  the  rate 
was  bad  on  the  face  of  it,  to  issue  the  warrant  The  premises 
were  correctly  described  as  **  ofiBces  and  land  with  rails. "  Over- 
valuation and  non-occupation  could  not  be  raised  as  objections 
unless  they  appeared  on  the  face  of  the  rate.  [They  cited 
*  Milward  v.  Caffin,  2  W.  Bl.  1330 ;  Beg,  v.  Bradshaw,  29  [*  98] 
L  J.  M.  C.  176;  Marshall  v.  Pitman,  9  Bing.  595.] 

Cur,  adv,  vult. 

The  judgment  of  the  Court  (Wills  and  Grantham,  JJ.)  was 
delivered  by 

Wills,  J.  —  In  this  case  the  overseers  of  the  poor  have  assessed 
to  the  poor's  rate  property  occupied  by  the  London  and  North 
Western  Eailway  Company  at  Manchester  by  words  of  general 
description,  viz.,  "  oflBces  and  lands  with  rails."  The  company 
have  not  appealed,  but  have  refused  to  pay  the  rate,  and  applica- 
tion has  been  made  to  the  learned  stipendiary  magistrate  to  issue  a 
warrant  of  distress  for  the  amount  On  the  hearing  of  the  sum- 
mons before  him  it  was  elicited  that  in  estimating  the  amount  of 
the  rate  the  overseers  had  treated  some  station  buildings  as  in  the 
occupation  of  the  railway  company  which  were  not  in  fact  in  their 
occupation ;  and  on  this  ground  the  learned  stipendiary  magistrate 
refused  to  issue  his  warrant  of  distress ;  and  the  application  with 
which  we  have  to  deal  is  one  for  an  order  in  the  nature  of  a  man- 
damus to  him  to  do  so. 

It  is  undoubted  law  that  a  poor-rate  made  upon  a  person  in 
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respect  of  property  which  he  does  not  occupy,  although  unappealed 
against,  will  not  support  a  distress  made  upon  that  person  in  re- 
spect of  the  property  which  he  does  not  occupy ;  and  it  may  be 
conceded  on  the  authority  of  the  London  and  North  Western  Ry. 
Co.  V.  Buckmaster,  L.  R  10  Q.  B.  70,  that  if  one  entire  assess- 
ment be  made  in  terms  upon  property  which  he  does  occupy,  and 
upon  other  property  which  he  does  not  occupy,  so  that  upon  the 
true  state  of  facts  being  ascertained  it  is  impossible  to  satisfy  the 
description  in  the  rate-book  without  including  property  which  he 
does  not  occupy,  the  rate  will  be  bad  and  ought  not  to  be  enforced. 

This  is,  however,  a  very  dififerent  case  from  the  present  one,  in 
which  the  property  actually  occupied  by  the  persons  rated  fulfils 
the  description  appearing  upon  the  rate-book.  When  the  case 
was  argued  before  us  we  were  under  the  impression  that  the  very 
point  under  discussion  had  been  decided  long  ago,  and  the 
[*  99]  point  *  appears  to  us  to  be  completely  covered  by  authority, 
though  the  case  does  seem  somehow  not  to  have  found  its 
way  into  what  one  would  be  disposed  to  think  its  natural  place  in 
the  ordinary  text-books.  The  case  of  Crease  v.  Sawle,  in  the 
Exchequer  Chamber,  2  Q.  B.  862,  is  a  conclusive  authority  that, 
under  such  circumstances,  the  rate,  being  good  on  the  face  of  it, 
cannot  be  impugned  in  an  action  of  trespass  for  levying  a  distress 
in  respect  of  the  rate. 

In  that  case  the  plaintiff  was  rated  under  two  separate  assess- 
ments for  **  tolls  of  tin.  *  He  had  granted  two  separate  mining 
leases.  Under  the  first  he  received  a  money  payment  in  respect  of 
every  ton  of  ore  raised ;  under  the  second  he  received  payment  in 
kind,  taking  a  portion  of  the  ore  itself.  The  Court  of  King's 
Bench  had  held  (and  the  Exchequer  Chamber  agreed  with  them) 
that,  in  respect  of  the  lease  under  which  a  money  payment  was 
reserved,  the  lessor  was  not  rateable,  because  he  occupied  nothing, 
but  that  in  respect  of  the  lease  under  which  he  took  a  portion  of 
the  soil,  he  was  an  occupier  of  land  within  the  statute  of  43  Eliz., 
and  tlierefore  rateable  In  the  rate -book  he  was  entered  twice  over 
as  occupier,  and  in  each  instance  in  respect  of  "  tolls  of  tin,"  but 
there  was  nothing  on  the  face  of  the  rate  to  connect  either  entry 
with  either  lease.  Two  distress  warrants  were  obtained,  and  one 
distross  was  levied.  It  was  objected  that  the  rate,  so  far  as  it 
ivlatod  to  the  tolls  under  one  of  the  leases,  was  bad,  and  that  there 
was  one  distress  which  was  therefore  bad,  and  Milward  v.  Caffin, 
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2  W.  Bl.  1330,  was  relied  upon,  a  case  which  the  present  respond- 
ents contended  was  in  their  favour ;  but  the  Court  disposed  very 
summarily  of  this  objection.  Parke,  B.  ,  said,  "  The  rate  does 
not  on  the  face  of  it  show  that  it  was  made  in  respect  of  this  prop- 
erty at  all ;  "  and  Lord  Abinger  added,  *  For  a  mere  excess  in 
amount  the  remedy  is  by  appeal.  "  And  in  giving  the  considered 
judgment  of  the  Court,  Tindal,  Ch.  J. ,  said :  "  If  the  plaintiff  was 
rateable  it  is  not  material,  in  this  action  of  trespass,  that  he  was 
actually  rated  as  an  occupier  of  toll  tin  for  a  larger  sum  than  he 
ought  to  have  been ;  the  sole  question  in  this  action  being  whether 
he  was  rateable  in  respect  of  the  subject  of  the  rate, "  and  judgment 
was  given  for  the  defendants. 

*  Eeliance  was  placed  upon  the  GoverTwrs  of  the  Poor  [*  100] 
of  Bristol  V.  Waite,  1  A.  &  E.  264 ;  but  it  really  has  very 
little  to  do  with  the  present  question.  The  plaintiff  in  that  case 
occupied  and  was  rated  for  tenements  A. ,  B. ,  and  C.  ;  he  was  also 
rated  for  tenement  D. ,  which  he  did  not  occupy.  Four  warrants 
of  distress  were  obtained,  and  one  distress  was  levied.  It  was 
held,  that  though  there  might  be  an  action  for  excessive  distress, 
inasmuch  as  there  was  good  right  to  distrain,  no  action  of  trespass 
was  maintainable. 

MUward  v.  Caffin  rests  upon  the  same  ground  as  the  London 
and  North  Western  Railway  Co.  v.  Buckmaster.  The  description 
in  the  rate  could  not  be  satisfied  without  including  something 
which  the  person  rated  did  not  occupy,  and  the  rate  was  therefore 
bad.  But  Crease  v.  Sawle  went  upon  the  ground  that,  under  such 
circumstances,  the  person  rated  being  an  occupier  in  respect  of 
premises  which  fill  the  description,  that  is  suflBcient ;  and  we  think 
the  learned  reporters  were  well  justified  in  putting  as  the  head-note 
that  '  the  Court  will  not  in  an  action  of  trespass  "  in  such  a  case 
"  inquire  whether  a  part  of  the  rate  was  or  was  not  for  tin  toll  in 
the  plaintiff's  occupation,  some  tin  toll  appearing  to  be  in  his 
occupation,  and  the  amount  being  only  matter  of  appeal. " 

The  objection  being  matter  of  appeal,  the  rate  unappealed 
against  ought  to  be  enforced.  It  would  be  very  unfortunate  if  it 
should  be  otherwise,  and  if  by  reason  of  an  error,  possibly  of  the 
most  trifling  kind,  made  by  the  overseers  in  the  amount  of  prop- 
erty which  they  supposed  to  be  in  the  occupation  of  a  particular 
individual,  he,  after  having  forborne  to  avail  himself  of  an  ample 
and  satisfactory  remedy  for  any  error  to  his  prejudice  in  the  rate, 
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could  evade  payment  of  the  poor-rate  altogether.  One  cannot  con- 
ceive a  greater  encouragement  to  improper  litigation ;  and  we  are 
very  glad  to  find  that  there  is  no  authority  for  such  a  proposition, 
and  distinct  authority  to  the  contrary.  The  order  asked  for  must 
be  granted.  Order  absolute  for  warrant  to  iisue. 

ENGLISH  NOTES. 

The  right  of  appeal  to  Quarter  Sessions  against  the  poor-rate  seems 
now  to  rest  on  the  Poor  Relief  Act,  1743  (17  Geo.  II.  c.  38,  s.  4),  which 
expressly  gives  such  an  appeal  to  any  person  aggrieved,  and  which 
seems  to  have  virtually  repealed  the  provisions  of  the  Poor  Relief  Act, 
1601  (43  Eliz.  c.  2,  s.  6),  by  which  the  appeal  was  originally  given. 
See  Rex  v.  Worcester  Jiistices  (1816),  6  M.  &  S.  467;  Beff.  v.  London 
Justices,  Ex  paHe  Bayne,  1899, 1  Q.  B.  532,  68  L.  J.  Q.  B.  383,  80  L.  T. 
286,  47  W.  R.  316.  The  procedure  on  such  an  appeal  is  largely  regu- 
lated by  more  recent  Acts  to  which  it  is  beyond  the  scope  of  the  pres- 
ent note  to  refer. 

An  alternative  right  of  appeal  of  narrower  scope  to  special  sessions  is 
given  by  the  Parochial  Assessments  Act,  1836  (6  &  7  Will.  IV.  c.  96, 
s.  6). 

At  the  time  when  the  Acts  above  mentioned  were  passed,  the  valua- 
tion of  property  for  the  purpose  of  the  poor-rate,  as  well  as  the  making 
and  levy  of  the  rate,  was  in  the  bauds  of  the  overseers.  But  now,  sub- 
ject to  important  exceptions  as  regards  London,  the  valuation  of  prop 
erty  for  the  purpose  is  almost  everywhere  carried  out  under  the  Union 
Assessment  Committee  Act,  1862  (25  &  26  Vict.  103),  and  the  amend- 
ing Acts  (27  &  28  Vict.  c.  39;  43  &  44  Vict.  c.  7;  and  see  31  &  32 
Vict.  c.  122,  ss.  30-52;  59  &  60  Vict.  c.  16,  ss.  6,  6).  The  Acts  re- 
quire  an  "assessment  committee"  to  be  appointed  annually  for  each 
union,  and  provide  for  the  preparation,  under  the  supervision  of  the  as- 
sessment committee,  of  a  ''valuation  list"  for  every  parish  in  the 
union,  and  for  the  revision  of  the  list  from  time  to  time,  either  by  the 
preparation  of  an  entirely  new  list  for  the  parish,  or  by  the  preparation 
of  a  "supplemental"  list  containing  some  only  of  the  hereditaments 
in  the  parish  and  superseding  accordingly  only  the  corresponding  part 
of  the  previously  existing  list. 

The  valuation  list  of  a  parish  determines  the  value  of  the  several 
hereditaments  comprised  in  it  for  the  purposes  of  the  poor-rate,  except 
where  the  rate  is  made  under  a  local  Act  (25  &  26  Vict.  c.  103,  ss.  24, 
28,  29,  43)  and  for  certain  other  purposes.  Objections  may  at  any 
time  be  made  to  the  valuation  list  for  a  parish  before  the  assessment 
committeei  who  have  power,  on  such  an  objection,  to  alter  the  list;  and 
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if  they  do  alter  the  list  the  current  rate  is  altered  accordingly  (27  & 
28  Vict.  c.  39,  8.  1).  This  process  of  objecting  to  a  valuation  list, 
which  may  practically  result  in  relief  from  over-assessment  in  the 
current  rate,  is  often  spoken  of  inaccurately  as  an  appeal  against  the 
rate,  an  expression  which  is  properly  confined  to  the  appeal  to  Quarter 
Session  or  Special  Sessions. 

Except  in  London,  the  provisions  as  to  valuation  lists  leave  the  rights 
of  appeal,  in  the  proper  sense,  against  the  poor-rate  untouched,  except 
that  an  objection  to  the  valuation  list  on  which  the  rate  is  based  is 
generally  a  condition  precedent  to  the  appeal  (27  &  28  Vict.  c.  39,  s.  1, 
and  see  Eeff.  v.  Biggleswade  Union  (1869),  21 L.  T.  494;  s.  c.  nam.  Lawes 
V.  Arlsey  Overseers,  18  W.  R.  293;  Reg,  v.  Lancashire  Justices  (1874), 
43  L.  J.  M.  C.  116;  s.  c.  nom,  Salford  Overseers  v.  Salford  Justices, 
30  L.  T.  403;  Williams  v.  Bedminster  Union  (1874),  30  L.  T  710; 
8.  c.  nom.  Reg,  v.  Bedminster,  22  W.  R.  943;  Reg,  v.  Bedminster  Union 
(1876),  1  Q.  B.  D.  603,  45  L.  J.  M.  C.  117 ;  s.  c.  nom.  Williams  v.  Bed- 
minster, 34  L.  T.  795;  Reg,  v.  London  &  North  Western  Railway  Co, 
(1876),  46  L.  J.  M.  C.  102),  and  that  the  assessment  committee  must 
be  given  notice  of  the  appeal  and  may,  with  certain  consents,  appear  as 
respondents  to  it  (27  &  28  Vict.  c.  39,  ss.  1-3).  On  the  appeal 
accordingly,  the  question  of  the  value  of  the  premises  is  open,  and  if 
the  sessions  amend  the  rate  the  valuation  list  is  to  be  correspondingly 
altered  (25  &  26  Vict.  c.  103,  s.  22). 

In  London  the  matter  stands  differently.  There,  though  certain  of 
the  provisions  of  the  Union  Assessment  Committee  Act,  1862  (25  &  26 
Vict.  c.  103),  and  the  amending  Acts  are  in  force,  the  principal  pro- 
visions as  to  the  valuation  of  property  for  the  purposes  of  the  poor-rate 
are  contained  in  the  Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict. 
c.  67),  and  the  Acts  amending  that  Act  (38  &  39  Vict.  c.  33 ;  47  &  48 
Vict.  c.  5;  and  see  51  &  52  Vict.  c.  41,  ss.  42  (10),  44;  62  &  63  Vict. 
c.  14,  ss.  11,  13).  Under  these  Acts,  metropolitan  valuation  lists  are 
systematically  revised  quinquennially,  provisions  being  made,  by  way  of 
the  preparation  of  provisional  and  supplemental  lists  in  the  intervals, 
to  meet  alterations  in  property  or  in  the  value  of  property  only.  The 
valuation  list  is  conclusive  as  to  the  value  of  property  comprised  in  it 
for  the  purposes  of  rates,  so  that  no  question  of  value  can  be  raised  on 
an  appeal  against  a  rate.  And  there  are  direct  appeals  against  the 
valuation  list  to  Quarter  Sessions,  and  to  Special  Sessions,  which,  how- 
ever, must  be  taken  within  a  limited  time  after  the  preparation  of 
the  list. 

The  provisions  relative  to  the  recovery  of  the  poor-rate  are  mainly 
contained  in  sect.  2  of  the  Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  which 
authorised  the  levy  of  the  rate  by  distress  and  sale  under  a  warrant  from 
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justices,  and  in  the  Distress  for  Rates  Act,  1849  (12  &  13  Vict.  c.  14), 
which  regulates  the  procedure,  and,  re-enacting  with  amendments  pro- 
visions previously  contained  in  sect.  2  of  the  Act  of  1601,  gives  a 
further  remedy  by  way  of  imprisonment  in  default  of  distress.  There 
are  other  statutory  provisions  bearing  on  the  matter  to  which  it  is 
unnecessary  to  refer  here. 

It  may,  however,  be  observed  that  sect.  10  of  the  Summary  Juris- 
diction Act,  1884  (47  &  48  Vict.  c.  43),  contains  a  saving  which  pre- 
vents the  Summary  Jurisdiction  Acts  from  altering  "the  procedure  for 
the  recovery  of  or  any  remedy  for  the  non-payment  of  any  poor-rate,  or 
of  any  rate  or  sum  the  payment  of  which  is  not  adjudged  by  the  convic- 
tion or  order  of  a  court  of  summary  jurisdiction."  It  has,  however, 
been  held  that  though  the  Summary  Jurisdiction  Acts  are  thus  generally 
inapplicable  to  proceedings  for  the  recovery  of  the  poor-rate,  justices 
sitting  to  hear  an  application  for  a  distress  warrant  for  the  levy  of  the 
rate  are  a  "  court  of  summary  jurisdiction  "  within  those  Acts,  and  have 
accordingly  power  to  state  a  case  for  the  opinion  of  the  High  Court: 
Fourth  City  Mutual  Building  Society  v.  East  Ham  Overseers^  1892, 
1  Q.  B.  661,  66  J.  P.  440.  But  whether  this  decision  would  now  be 
followed,  having  regard  to  Boulter  v.  Kent  Justices,  1897,  A.  C.  556, 
66  L.  J.  Q.  B.  787,  77  L.  T.  288,  46  W.  R.  114,  must  be  regarded 
as  doubtful.     In  practice  such  cases  are  still  stated. 

It  is  said  that  the  jurisdiction  of  the  justices  in  granting  a  distress 
warrant  for  the  recovery  of  the  poor-rate  is  "ministerial"  only; 
see  e.  g,  per  Blackburn,  J.,  in  Reg.  v.  Bradshaw  (1860),  2  El.  &  El. 
836,  29  L.  J.  M.  C.  176,  6  Jur.  (N.  S.)  629,  8  W.  R.  435.  The  mean- 
ing  of  this  doctrine,  which  is  often  quite  misunderstood,  appears  to  be 
that  if  the  justices  have  in  fact  jurisdiction  to  grant  the  warrant,  it  is 
their  duty  to  grant  it,  so  that  the  inquiry  before  them  is  wholly  one 
into  the  question  whether  they  have  or  have  not  jurisdiction.  The  con- 
sequence is  that  although  the  inquiry  may  involve  difficult  questions 
of  law  or  of  fact,  a  decision  of  the  justices  on  such  a  question,  being  a 
decision  of  a  question  going  to  their  jurisdiction,  has  not  the  judicial 
attribute  of  creating  an  estoppel.  Accordingly,  a  person  whose  goods 
are  distrained  for  poor-rates  may  raise  in  an  action  against  those  dis- 
training the  very  questions  the  justices  have  determined  without  having 
taken  any  direct  steps  to  get  the  decision  set  aside.  Usually,  however, 
owing  to  statutory  restrictions  contained  in  the  Constables  Protection 
Act,  1750  (24  Geo.  II.  c.  44,  s.  6),  and  the  Justices  Protection  Act, 
1848  (11  &  12  Vict.  c.  44),  the  only  form  such  an  action  can  take  is 
that  of  replevin.  See  Harper  v.  Carr  (1797),  7  T.  R.  27^0 ;  MUward 
V.  Caff^n  (1778),  2  W.  Bl.  1330;  Fletcher  y.  Wilkins  (1805),  6  East, 
2S'd{  Gay  V.  Mathews  (1862),  4  B.  &  S.  425,  32  L.  J.  M.  C.  58, 
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affirmed  in  the  Exchequer  Chamber  on  a  point  immaterial  to  the  present 
discussion,  4  B.  &  S.  440,  33  L.  J.  M.  C.  U,  8  L.  T.  674,  11  W.  R.  922. 

Gonyersely,  where  justices  refuse  to  issue  a  distress  warrant,  their 
decision  may  be  questioned  by  an  application  for  a  mandamus  requir- 
ing them  —  not  be  it  obserred  to  hear  and  determine  the  application 
for  the  warrant  —  but  to  issue  it. 

A  striking  instance  of  the  fact  that  the  decision  of  justices  on  ques- 
tions coming  before  them  on  proceedings  for  the  recovery  of  poor-rates 
creates  no  estoppel  is  afforded  by  the  proceedings  leading  up  to  Cofy  v. 
Bristotoe,  No.  6,  p.  603,  ante.  There,  as  was  pointed  out  by  Lord  Black- 
burn in  that  case,  a  distress  warrant  was  sought  before  a  stipendiary 
magistrate  to  levy  a  sum  assessed  in  a  poor-rate  on  Messrs.  Gory  in 
respect  of  certain  moorings  alleged  to  be  occupied  by  them;  the  magis- 
trate held  they  were  not  in  occupation  and  refused  the  warrant,  and  his 
decision  was  upheld  by  the  Court  of  Common  Pleas.  Yet,  after  that,  a 
mandamus  was  obtained  requiring  the  magistrate  to  issue  his  warrant; 
he  did  so,  the  warrant  was  executed,  and  an  action  for  illegal  distress 
was  brought.  The  judgment  in  the  action  was  appealed  against,  and 
the  appeal  ultimately  went  to  the  House  of  Lords,  where  it  held  that 
Messrs.  Cory  were  in  occupation  of  the  moorings  and  liable  in  the  sum 
assessed  upon  them. 

The  doctrine  above  explained  is  sometimes  expressed  by  saying  that 
if  the  rate  is  good  upon  the  face  of  it,  the  justices  are  bound  to  enforce 
it;  but  this  is  a  most  unfortunate  way  of  putting  the  matter,  since,  as 
will  appear,  there  are  many  grounds  upon  which  proceedings  for  the 
recovery  of  a  poor-rate  in  perfect  form  may  be  successfully  defended 
either  directly,  or  indirectly  by  way  of  replevin  after  the  levy  of  the 
distress. 

The  principal  case  shows  that  it  is  no  defence  to  show  that  the 
premises  are  unfairly  assessed;  c,  /.  also  jRex  v.  Trecothick  (1834),  2  A. 
&  E.  405,  41  R.  K.  460.  Again,  it  is  no  defence  to  show  that  the  rate 
is  made  for  purposes  to  which  the  proceeds  of  the  rate  are  not  lawfully 
applicable,  at  all  events  unless  that  circumstance  appears  on  the  face  of 
the  rate.  See  Eeff.  v.  Kingston-on- Thames  Juatkes  and  Philips 
(1868),  El.  Bl.  &  El.  256,  27  L.  J.  M.  C.  199,  4  Jur.  (N.  S.)  758.  C.f, 
Reg,  V.  Essex  Justices  (1877),  36  L.  T.  554;  Luton  Local  Board  v.  Davis 
(1860),  2  El.  &  El.  678,  29  L.  J.  M.  C.  173,  2  L.  T.  172,  8  W.  R.  411. 

On  the  other  hand,  as  the  principal  case  shows,  it  is  always  a  good 
defence  to  show  that  the  person  rated  is  not  the  occupier  of  rateable 
property  within  the  parish.  It  never  seems  to  have  been  doubted  that 
want  of  occupation  of  the  property  rated,  except  in  the  peculiar  circum- 
stances arising  in  the  principal  case,  is  a  good  defence.  But  Reg.  v. 
Jefferson  (1884),  48  J.  P.  393,  may  be  cited  as  an  authority  to  show 
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that  where  the  person  rated  is  in  occapation  of  the  property  rated,  he 
cannot  defend  on  the  ground  that  the  property  is  not  in  the  parish. 
Possihly  however  the  decision,  which  is  very  unintelligible,  may  not 
bear  this  meaning.  If  it  does,  it  is  submitted  that  it  must  be  re- 
garded as  unsound,  as  in  that  case  it  is  inconsistent  with  a  number  of 
earlier  authorities  (see  Beg.  v.  Hannam  (C.  A.  1886),  34  W.  R.  356,  and 
the  cases  there  cited),  and  with  the  subsequent  case  of  Baglan  Tin 
Plate  Co,  V.  John  (1895),  72  L.  T.  805,  and  is,  moreover,  repugnant  to 
common  sense. 

The  curious  distinction  that  is  made  in  cases  where  the  person  rated 
occupies  property  in  the  parish  and  is  rated  both  in  respect  of  that 
property  and  of  property  not  in  his  occupation  is  shown  by  the  prin- 
cipal case. 

It  seems  that  in  general  at  all  events,  it  is  no  defence  to  show  that 
the  premises  are  exempt  from  rates  by  statute,  see  Birmingham  Over- 
seers V.  Shaw  (1849),  10  Q.  B.  868,  s.  c.  nam.  Reg.  v.  Birmingham 
Justices,  3  New  Sess.  Cas.  446 ;  8.  c.  nom.  Ex  parte  Birmingham  Over- 
seersy  18  L.  J.  M.  C.  89,  13  Jur.  357;  Beg.  v.  Hannam  (C.  A.  1886), 
34  W.  R.  355. 

It  is,  of  course,  a  defence  where  some  essential  formality  in  the 
making  of  the  rate  has  not  been  observed ;  and  there  are  of  course  de- 
fences arising  out  of  matters  subsequent  to  the  rate;  e.  g,,  that  the 
ratepayer  has  become  bankrupt,  or  that  the  rate  has  been  paid. 

In  some  cases,  moreover,  payment  of  rates  has  been  successfully  re- 
sisted on  the  ground  that  an  attempt  to  enforce  them  on  the  part  of  the 
authority  was  against  good  faith.  See  London  &  North  Western  Railway 
Go.  V.  Bedford  (1852),  17  Q.  B.  978;  Reg.  v.  Parker  (1867),  7  El.  & 
Bl.  155,  26  L.  J.  M.  C.  199 ;  Leicester  Waterworks  Co.  v.  Cropstone 
Overseers  (1875),  44  L.  J.  M.  C.  92,  32  L.  T.  567;  Beg.  v.  Kingston- 
upon-Thames  Justices  &  Wedd  (1858),  El.  Bl.  &  El.  259,  27  L.  J. 
M.  C.  201;  c./.  also  Sheffield  Waterworks  Co.  v.  Sheffield  Corporation 
(1885),  55  Xj,  J.  M.  C.  40,  54  L.  T.  179,  34  W.  R.  153. 

The  decisions  as  to  the  objections  to  a  rate  made  with  all  due  essen- 
tials and  formalities  that  can  be  taken  by  way  of  defence  to  proceedings 
for  enforcing  it,  seem  to  be  explicable  on  principles  of  common  sense, 
which,  curiously  enough,  appear  never  to  have  been  pointed  out  by  the 
Court.  It  is  obvious  that  the  matter  ought  to  turn  upon  the  question 
whether  or  not  the  person  rated  has  had  an  opportunity  of  appealing 
against  the  rate.  If  he  has,  and  has  neglected  to  avail  himself  of  it,  it 
is  reasonable  that  he  should  be  compelled  to  pay  what  was  assessed  on 
him,  while,  if  he  has  not,  it  is  obviously  unjust  that  he  should  have 
no  remedy.  Consideration  will  show  that  the  cases  are  all  consistent 
with  this  principle.  The  occupiers  of  rateable  hereditaments  in  a  parbh 
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are  the  only  persons  who  can  he  expected  to  watch  for  notice  that  a 
rate  for  the  parish  has  heen  made,  and  who  can  he  regarded  as  heing 
given  an  opportunity  of  appealing  hy  the  publication  of  such  a  notice, 
and  on  this  ground  it  is  right  that  the  question  of  occupation  should  be 
open  upon  proceedings  for  the  recovery  of  the  rate. 

It  may  be  observed  that  recourse  is  now  very  rarely  had  to  replevin 
for  the  purpose  of  testing  the  question  of  liability  to  a  rate.  Formerly 
when  there  was  no  appeal  from  the  Court  of  Queen's  Bench  on  a  case 
stated  by  Quarter  Sessions,  the  remedy  by  replevin  was  often  adopted 
as  a  means  of  getting  the  decision  of  a  higher  tribunal ;  but  now  that  a 
case  stated  by  Quarter  Sessions  can  be  taken  to  the  House  of  Lords, 
there  is  no  object  in  raising  such  questions  in  replevin  rather  than  by 
an  appeal  against  the  rate. 

AMERICAN  NOTES. 

In  Cooley  on  Taxation,  2nd  ed.,  ch.  xxiv.,  the  American  law  regarding 
remedies  for  wrongful  action  in  tax  proceedings  is  treated  at  length. 

Remedies  for  excessive  valuation  are  provided  by  statute  in  the  varions 
states,  generally  in  the  form  of  a  direct  review  either  by  the  assessor  himself 
or  by  some  appellate  tribunal.  "  There  are  always  methods  in  which  one  who^ 
is  wrongfully  assessed  for  taxation,  or  unequally  taxed,  may  have  abatement 
of  the  assessment  or  of  the  tax  without  resort  to  the  customary  legal  remedies. 
While  the  assessor  still  has  the  list  or  roll  in  his  hands  uncompleted,  he  may 
abate  any  assessment  on  his  own  motion,  or  on  application,  when  satisfied 
that  it  is  either  wholly  or  in  part  illegal  or  unjust.  No  statute  could  be  neces- 
sary for  this.  But  when  the  assessment  has  passed  from  his  hands,  the  right 
to  an  abatement  must  in  general  depend  upon  the  statute."  Cooley,  op.  cit., 
747. 

In  Massachusetts,  to  select  an  example,  the  statutes  provide  that  **  a  person 
aggrieved  by  the  taxes  assessed  upon  hira  may  apply  to  the  assessors  for  an 
abatement  thereof ;  and  if  he  makes  it  appear  that  he  is  taxed  at  more  than 
his  just  proportion,  or  upon  an  assessment  of  any  of  his  property  above  itfl 
fair  cash  value,  they  shall  make  a  reasonable  abatement ;  '*  and  if  the  assessors 
refuse  to  make  an  abatement  to  a  person,  he  may,  within  a  certain  time  and 
subject  to  certain  conditions,  appeal  to  the  County  Commissioners  or  the  Supe- 
rior Court,  and  may  be  granted  such  an  abatement  as  seems  reasonable  to  the 
appellate  body.     Public  Statutes,  ch.  11,  sects.  69-76;  Acts  of  1890,  ch.  127. 

Statutes  of  this  sort,  providing  remedies  for  excessive  valuation,  are  ex- 
clusive of  other  remedies.  **  The  only  remedy  for  excessive  taxation  or  over- 
valuation of  property  is  by  an  appeal  to  the  board  properly  constituted  by  law 
and  authorized  to  abate  the  excess.  This  remedy  is  provided  by  statute  and 
is  ample  and  perfect,  and  applies  to  all  cases ;  not  only  where  the  assessment 
is  made  upon  an  over- valuation,  but  also  where  the  whole  assessment  is  ex- 
cessive, or  is  based  upon  a  wrong  principle,  or  where  property  is  assessed 
which  is  claimed  as  exempt."    2  Desty  on  Taxation,  622. 
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So  Cooley,  p.  748:  ''When  the  tax  is  illegal,  one  is  not  obliged  to  apply 
for  an  abatement,  unless  the  statute  makes  that  the  sole  remedy ;  but  he  may 
contest  the  tax  when  attempt  is  made  to  collect  it.  But  for  a  merely  exceasive 
or  unequal  assessment,  where  no  principle  of  law  is  violated  in  making  it^  and 
the  complaint  is  of  an  error  of  judgment  only,  the  sole  remedy  is  an  applica- 
tion for  an  abatement,  either  to  the  assessors  or  to  such  statutory  board  as 
has  been  provided  for  hearing  it.  The  Courts,  either  of  common  law  or  of 
equity,  are  powerless  to  give  relief  against  the  erroneous  judgments  of 
ing  bodies,  except  as  they  may  be  specially  empowered  by  law  to  do  so." 

To  the  effect  that  the  Courts  are  powerless  in  cases  of  excessive 
ments,  except  as  specially  empowered,  see  San  Jose  Gas  Co.  y.  January,  57 
California,  614  ;  HoUon  v.  Bangor,  23  Maine,  264 ;  Stichney  v.  Bangor,  30  id. 
404;  Attorney-General  v.  Supervisors,  42  Michigan,  72;  Brooks  v.  ShdUm,  47 
Mississippi,  243;  Stafford  v.  Mayor,  6  Johnson  (N.  Y.),  1 ;  Western  R.  Co.  v. 
Nolan,  48  New  York,  513;  Kimbery.  Schuylkill  Co.,  20  Pennsylvania  State, 
366;  EveritCs  Appeal,  71  id.  216;  County  Court  v.  Marr,  8  Humphreys 
(Tenn.),  634. 

Stickney  y.  Bangor,  supra,  was  one  of  the  many  cases  where  a  person,  ag- 
grieved by  what  he  deemed  an  over-valuation  of  his  property,  paid  the  tax 
and  then  sought  to  recover  the  excess  over  a  reasonable  amount  in  an  action 
at  law.  But  the  Court  held  that  his  only  remedy  was  by  appeal  to  the  County 
Commissioners,  as  provided  for  by  statute. 

So,  in  Yazoo  Delta  IncestmetU  Co.  v.  Suddoth,  70  Mississippi,  416,  it  was 
held  that  tax-payers  failiug  to  appeal  from  an  order  of  the  board  of  super- 
visors approving  an  assessment,  are  concluded  thereby. 

In  Howe  v.  Boston,  7  Cushing  (Mass.),  273,  274,  the  Court  said :  ^  We  con- 
sider the  rule  well  settled  in  this  Commonwealth,  that  where  a  party  is  right- 
fully taxed  for  any  personal  or  any  real  estate,  his  remedy,  and  his  only 
remedy  for  any  excess  of  taxation,  is  by  application  for  an  abatement  in  con- 
formity with  the  provisions  of  c.  7  of  the  revised  statutes ;  whether  the  excess 
arises  from  including  in  the  valuation  property  of  which  the  person  taxed  is 
not  the  owner,  &^^  for  which  he  is  not  liable  to  be  assessed,  or  from  placing 
an  undue  and  disproportionate  value  on  that  of  which  he  is  the  owner.  In  all 
such  cases  the  assessment  is  valid,  and  the  party  aggrieved  cannot  maintain 
an  action  at  law  to  recover  back  a  portion  of  a  tax  so  assessed,  although  paid 
by  compulsion." 

See  also  Richardson  v.  Boston,  148  Massachusetts,  508,  and  cases  cited 
therein ;  also  many  cases  cited  in  25  Am.  &  Eng.  Encyd.  of  Law,  1st  ed. 
242-243. 

Where  a  tax  is  illegal,  a  different  rule  applies,  and  the  statutory  remedy  of 
appeal  from  the  assessment  is  not  conclusive.  25  Am.  &  Eng.  Encyd.  of 
Law,  1st  ed.  244 ;  Cooley  on  Taxation,  2nd  ed.  748. 
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REAL  ESTATE. 


TILLEY  V.  SIMPSON. 
(1746.) 

RULE. 

The  word  "  estate/'  used  generally  in  a  will,  and  not 
restrained  by  context,  will  pass  real  estate. 

Tilley  v.  Simpson. 

2  Term  Reports,  659  n.  (1  R.  R.  577  n.). 

Will,  —  Estate.  —  Interest  in  Real  Estate. 

Bequest  of  residue  of  money,  goods,  chattels,  and  estate  whatsoever,  after 
recital  of  intention  to  dispose  of  all  worldly  estate,  construed  to  include  an 
interest  in  real  estate. 

The  testator,  after  declaring  that  he  intended  to  dispose  [659] 
of  all  his  worldly  estate,  and  making  several  devises  to 
different  persons,  gave  and  bequeathed  all  the  rest  and  residue  of 
his  money,  goods,  chattels,  and  estate  whatsoever  to  his  nephew 
A.  B.  The  question  was,  Whether  a  beneficial  interest  in  a  real 
estate,  not  before  disposed  of,  would  pass  to  the  nephew  by  this 
devise. 

Lord  Habdwicke,  Chancellor,  was  of  opinion  that  it  would. 
He  said,  where  the  Court  had  restrained  the  word  "  estate  "  to  carry 
personal  estate  only,  hath  been  where  it  hath  appeared  that  it  was 
the  intention  of  the  testator  it  should  be  so  understood;  as  where 
it  hath  stood  coupled  with  particular  descriptions  of  part  of  the 
personal  estate,  as  a  bequest  of  all  my  mortgages,  household  goods 
and  estate,  in  which  the  preceding  words  are  not  a  full  description 
of  the  personal  estate ;  he  did  not  know  any  of  those  cases  where 
the  preceding  words  were  sufficient  to  pass  the  whole  personal 
estate.  If  the  testator  had  said,  *  all  the  rest  and  residue  of  my 
personal  estate  and  estates  whatsoever, "  a  real  estate  would  have 
passed.    This  bequest  amounts  to  the  same,  for  the  word  "  chattels  " 
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is  as  full  a  description  of  the  personal  estate  as  the  word  *  personal. " 
Therefore  when  he  hath  used  words  comprehending  all  his  personal 
estate,  and  then  makes  use  of  the  word  **  estate, "  that  word  will 
carry  a  real  estate.  The  word  "  whatsoever  "  is  used  here,  which 
is  the  same  as  if  he  had  said,  of  whatever  kind  it  be ;  and  if  that 
had  been  the  case,  it  would  most  certainly  have  carried  the  real 
estate.  The  case  of  Tirrel  v.  Page,  1  Ch.  Cas.  262,  is  very  mate- 
rial to  the  present  question,  and  I  think  cannot  be  distinguished ; 
there  the  gift  was  of  all  the  rest  and  residue  "  of  my  money,  goods, 
and  chattels,  and  other  estates  whatsoever,  I  give  to  J.  L. "  The 
only  difference  in  the  case  is,  that  there  is  the  word  "  other, " 
which  I  do  not  think  can  distinguish  it  If  it  had  been  all  the 
rest  and  residue  of  my  household  goods  and  mortgages,  and  all 
other  estate,  I  do  not  think  that  would  have  carried  the  reaL 

ENGLISH  NOTES. 

The  above  is  given  as  a  sample  of  one  of  the  earlier  cases  in  which 
the  Court,  in  order  to  construe  ** estate"  as  passing  real  estate,  looked 
for  some  evidence  of  the  intention  that  real  estate  should  be  included. 
The  concluding  words  of  Lord  Hardwicke's  judgment  are  not  borne 
out  by  modern  authorities,  which  on  the  contrary  favour  the  construo- 
tiou  that  such  words  as  "property"  and  *' estate"  include  the  real  es- 
tate, unless  there  is  an  indication  in  the  will  of  a  contrary  intention. 

The  modern  rule  is  already  indicated  by  Batlby,  J.,  in  J)oe  d.  Mar^ 
gan  v.  Morgan  (1827),  5  B.  &  C.  612,  518,  30  R.  R.  413.  -'Where  a 
testator,"  he  says,  "uses  words  calculated  to  pass  the  real  estate, 
the  real  estate  will  pass  by  those  words,  unless  it  be  shown  clearly 
from  other  expressions  in  the  will  that  the  words  were  used  in  a  more 
confined  sense.  The  word 'effects'  prima  facie  applies  to  personal 
property.  But  the  word  *  estate '  is  sufficient  to  pass  land.  There  may, 
however,  be  other  parts  of  the  will  which  show  that  that  word  is  con- 
fined to  personal  estate  only.  In  Doe  v.  Langlands  (14  East,  370),  it 
was  held  that  the  word  '  property '  when  used  in  a  will  would  pass  the 
real  as  well  as  the  personal  estate ;  and  if  there  are  other  expressions 
in  the  will  calculated  to  raise  a  judicial  doubt  only  whether  the  testator 
intended  to  confine  the  word  'property'  to  his  personal  estate,  I  think 
those  expressions  ought  not  to  control  the  effect  of  the  word  'property,' 
which  has  been  held  to  include  the  real  as  well  as  the  personal 
estate." 

In  Doe  d,  Evans  v.  Evans  (1839),  8  Ad.  &  Ell.  719,  the  testator,  who 
was  a  tenant  of  land  by  demise  to  him  and  his  heirs  for  lives,  after 
legacies  of  money  and  furniture,  gave,  bequeathed,  and  devised  to  his 
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wife  "  all  my  money,  securities  for  money,  goods,  chattels,  and  estate 
and  effects  of  what  nature  or  kind  whatsoever  and  wheresoever  the 
same  may  be  at  the  time  of  my  death.*'  It  was  held  that  the  interest 
in  the  land  was  included.  Lord  Denman,  Ch.  J.,  in  delivering  the 
judgment  of  the  Court,  said:  **  We  think,  adverting  to  the  doctrine  of 
Lord  Hardwicke  in  Tilley  v.  Simpsoriy  that  of  Lord  Kentox  in 
Jongsma  v.  Jongsma  (1  Cox,  362),  and  the  later  cases  in  which  the 
same  principle  has  been  acted  on  as  in  those  decisions,  that  the  realty 
does  pass  by  the  word  '  estate '  in  this  will,  the  term  used  being 
capable  of  passing  it,  and  the  accompanying  words  being  satisfied  by 
reference  to  the  personal  property." 

There  is  a  judgment  delivered  by  Lord  Brougham  in  the  Privy 
Council  (1847),  which  marks  the  tendency  of  the  modern  decisions 
(Mayor  of  Hamilton  v.  Hodsdon,  6  Moore  P.  C.  76).  A  testator  (in 
an  old  will)  directed  his  shares  in  a  ship  to  be  sold  '*  for  the  advantage 
of  my  estate."  Then  after  gifts  of  houses  and  land,  and  a  gift  to  his 
wife  of  certain  furniture,  ''that  she  had  from  her  father's  estate,"  he 
gave  the  remainder  of  his  estate  that  was  then  in  his  possession,  or 
might  thereafter  be  his,  to  his  wife;  and  directed  that  after  payment  of 
debts  and  legacies  his  estate  should  be  kept  together  until  certain  con- 
tingent events,  and  then,  according  to  the  event,  his  estate  should  be 
divided  in  certain  proportions.  It  was  held  that  the  real  estate  of  the 
testator  passed  under  this  will.  Lord  Brougham  delivered  the  judg- 
ment of  the  Court.  After  referring  to  a  judgment  of  Lord  Justice 
Trevor  (12  Mod.  692),  in  which  it  was  said  that  the  words  ''m}-^ 
estate,"  &c.,  may  pass  an  inheritance,  where  the  Intent  is  apparent  to 
pass  ity  Lord  Brougham  proceeds :  "  But  that  is  no  longer  law.  The 
law  is  not  now  that  the  word  'estate'  will  not  pass  the  realty,  or 
realty  together  with  personalty,  unless  there  is  an  intent  to  do  so,  it  is 
just  the  other  way  ;  it  is  that  it  will  pass  the  realty  as  well  as  the  per- 
sonalty, unless  there  is  matter  apparent  to  show  that  the  intent  is,  that 
it  shall  not  pass  the  realty." 

This  rule  of  construction  is  uniformly  applied  in  more  recent  cases; 
and,  as  to  wills  made  after  the  year  1837,  with  the  effect  of  including 
real  estate  acquired  after  the  date  of  the  will  (see  1  Vict.  c.  26,  ss.  24, 
34).  Thus  in  O" Toole  v.  Brown  (1854),  3  Ell.  &  Bl.  572,  a  testator  in  a 
will  made  after  the  Wills  Act  came  into  operation,  used  these  words, 
"all  the  rest,  residue,  and  remainder  of  my  goods,  chattels,  stock  in 
trade,  estate,  and  effects  of  what  nature  and  kind  whatsoever,  not  here- 
inbefore given  or  bequeathed,  I  give  and  bequeath  to  E.  F.  B.  and  W. 
T."  upon  trusts  such  as  would  apply  equally  to  real  and  personal  estate. 
It  was  held  that  under  these  words  the  whole  real  estate  which  the  tes- 
tator had  at  his  death  was  effectually  given  to  the  trustees.     Lord 
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Campbell,  Ch.  J.,  in  delivering  the  judgment  of  the  Court,  observed: 
'<  Before  the  Wills  Act  passed,  if  the  testator,  at  the  time  of  making  his 
will,  had  been  seized  in  fee  simple  of  the  land  sought  to  be  recovered  in 
this  ejectment,  would  the  land  have  passed  by  the  will?  We  are  of 
opinion  that  it  would.  The  rule  is  well  settled  by  Doe  d.  Ecang  v. 
Evans  (supra),  The  Mayor  of  Hamilton  v.  Hodsdon  (supra),  and  a 
long  train  of  decisions  which  it  is  unnecessary  to  enumerate,  that  the 
word  '  estate  Mn  a  will  is  sufficient  to  carry  real  as  well  as  personal  es- 
tate, and  that  this  force  is  to  be  given  to  it  unless  something  appears 
upon  the  will  to  show  that  it  was  used  in  a  less  extensive  signification.^' 
Later  cases  in  which  a  similar  principle  of  construction  has  been 
applied  are  Hamilton  v.  Buckma^er  (1866),  L.  R.  3  Eq.  323,  36  L.  J. 
Ch.  58;  Dohson  v.  Bowness  (1868),  L.  R.  6  Eq.  404,  37  L.  J.  Ch.  309; 
Attree  v.  AUree  (1871),  L.  R.  11  Eq.  280,  40  L.  J.  CL  192  ("all  the 
rest "  );  Smyth  v.  Smyth  (1878),  8  Ch.  D.  561  (  ** rest,  residue,  money, 
chattels,  and  all  other  effects**);  -^^^^  v.  Hall^  1891,  3  Ch.  389 
(  *' effects"  with  context). 

AMERICAN  NOTES. 

The  rule  correctly  states  the  American  law. 

**  The  word  *■  estate,'  taken  in  its  primary  sense,  as  used  in  a  will,  without 
anything  in  the  context  to  limit  it,  is  a  word  of  very  extensive  meaning.  It 
is  nearly  synonymous  with  the  word  '  property,'  where  that  word  is  not  quail- 
fied  by  the  addition  of  the  word  *  personal.'  Under  the  word  '  estate^'  used  in 
its  primary  sense,  real  property  of  every  description  will  ordinarily  pass,  and 
the  presumption  is  that  the  testator,  in  using  the  word,  uses  it  in  its  broad 
and  inclusive  signification,  unless  the  context  restricts  its  meaning  to  some 
particular  species  of  property/'  Underhill  on  Wilb,  s.  295,  citing  many 
cases. 

Cases  to  the  effect  that  the  word  '< estate"  in  a  will,  when  unrestrained  by 
the  context,  will  pass  land,  are :  Warner  v.  Willard,  54  Connecticut,  470 ; 
Deering  v.  Tucker,  55  Maine,  284  ;  Chapman  v.  Chick,  81  id.  109 ;  Alien  v. 
While,  97  Massachusetts,  504;  Cook  v.  Lanning,  40  New  Jersey  Eq.  369; 
Hojius  V.  Hofius,  92  Pennsylvania  State,  305;  Smith  v.  Smith,  17  Grattan 
(Va.),  268.     Others  are  collected  in  1  Jarman  on  Wills,  6th  ed.  *676,  n. 

In  Warner  v.  W/dlard,  supra,  a  testator,  by  the  first  clause  of  his  will,  gave 
his  wife  a  life  use  of  ail  his  real  estate,  and  after  giving  sundry  pecuniary 
legacies  to  his  children,  he  made  the  following  residuary  bequest:  ''AH  the 
residue  of  my  estate  of  whatever  kind,  I  give  to  my  wife."  No  other  dis- 
position was  made  of  the  fee  of  the  real  estate.  It  was  held  that  under  this 
clause  the  widow  took  the  fee  in  the  real  estate  of  which,  by  the  first  clause, 
she  took  only  a  life  use. 

So,  in  Smith  v.  Smith,  supra,  where  there  was  a  gift,  in  a  will,  of  «*  all  the 
rest  and  residue  of  my  estate  which  may  at  any  time  come  to  the  hands  of  my 
executor,  either  from  the  lapsing  of  the  aforesaid  legacies  or  otherwise,"  it 
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was  held,  apon  a  consideration  of  the  who)e  will  and  the  sarroonding  circum- 
stances, that  the  testator^s  real  estate  was  inclnded. 

Of  course  the  context  may  lead  to  the  conclusion  that  the  testator  meant 
the  word  **  estate  "  to  include  only  personal  property,  and  it  has  been  so  con- 
strued by  the  Courts  in  several  cases.  See  Archer  v.  Deneale,  1  Peters  (U.  S. 
Sup.  Ct.),  585;  Crew  v.  Dixon,  129  Indiana,  85;  McChemey  v.  Bruce,  1 
Maryland,  344;  Bullardv,  Goffe,  20  Pickering  (Mass.),  252  ;  Birdaally.  Apple- 
galCy  20  New  Jersey  Law,  244. 

But  such  a  construction  will  be  given  to  the  word  only  where  there  are 
qualifying  words,  or  where  the  general  term  is  so  connected  or  mixed  with 
words  expressing  only  things  personal,  as  to  limit  its  meaning.  Hunt  y.  Hunt, 
4  Gray  (Mass.),  190,  193. 

The  case  of  Btdlard  v.  GoffCj  supra,  furnishes  a  good  illustration  of  the 
circumstances  under  which  a  Court  will  limit  the  meaning  of  the  word  "  estate  " 
to  personal  property.  There  a  testatrix,  after  yarious  bequests  of  articles  of 
furniture  and  other  personal  property,  proceeded  as  follows :  "  I  do  hereby 
give  and  bequeath  to  B.  all  the  residue  of  my  furniture  and  estate  whatever 
and  wherever  it  may  be,"  the  Court  held  that  real  estate  did  not  pass,  it  ap- 
pearing that  the  description  of  the  property  of  the  testatrix  in  the  will  was 
wholly  confined 'to  personal  chattels,  that  there  were  no  words  indicating  an 
intention  on  her  part  to  devise  all  her  property,  and  that  there  remained 
articles  of  furniture  and  other  personal  property  not  specifically  disposed  of 
in  the  will.  At  pp.  256-259,  the  Court  said :  "A  devise  of  *all  the  rest  and 
residue  of  my  estate,'  is  doubtless  sufficient  to  pass  real  estate,  luiless  re- 
strained by  other  words  immediately  connected  with  the  devise,  or  so  accom- 
panied with  things  that  are  personal,  as  to  show  the  testator  meant  to  use  the 
term  as  merely  applicable  to  personal  property.  .  .  . 

"  But  it  is  claimed  that,  in  the  present  case,  the  word  estate  is  accompanied 
with  a  bequest  of  personal  chattels,  and  when  the  testatrix  bequeaths  articles 
exclusively  of  this  character,  and  then  adds,  *  all  the  residue  of  my  furniture 
and  estate  whateyer  and  wherever  it  may  be,'  she  intends  only  other  property 
and  estate  ejusdem  generis.  The  principle  here  relied  upon  has  been  fre- 
quently recognized  in  the  construction  of  wills.  .  .  . 

"  In  some  of  the  cases  above  cited,  much  stress  was  laid  upon  the  circum- 
stance of  there  being  no  introductory  words  in  the  will,  showing  an  intent  to 
dispose  of  all  the  property  of  the  testator,  as  well  as  upon  the  fact,  that  the 
will  contained  no  preceding  devise  of  land  ;  but  a  more  controlling  principle 
seems  to  have  been,  that  if,  from  the  whole  will,  it  is  doubtful  whether  the 
testator  intended  to  devise  his  real  estate,  the  title  of  the  heir-at-law  must 
prevail. 

"  Upon  recurrence  to  the  will  of  Mary  Waters,  it  will  be  quite  apparent, 
that  the  general  character  of  the  will  is,  that  indicating  bequests  of  personal 
property.  The  form  of  the  gift  is,  *  I  give  and  bequeath,'  terms  more  prop- 
erly adapted  to  wills  of  personal  estate,  but  not,  however,  at  all  decisive  as  to 
the  interest  intended  to  be  devised.  The  legacies  given  previous  to  the  re- 
siduary clause,  are  articles  of  furniture,  money  legacies,  and  books.  They 
are  specified  with  much  minuteness,  and  distributed  among  several  legatees. 
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and  then  follows  the  bequest '  of  all  the  residue  of  my  furniture  and  estate, 
whatever  and  wherever  it  may  be.' 

*'  It  appears  by  the  inventory  of  the  estate  of  Mary  Waters,  that  there  re- 
mained not  specifically  disposed  of,  articles  of  furniture,  and  other  personal 
property.  Did  the  residuary  clause  in  the  mind  of  the  testatrix  apply  to  that 
estate,  or  did  it  embrace  her  lands  ?  Is  not  the  word  estate^  as  used  in  this 
will,  so  connected  with  personal  property  as  to  show  that  the  testatrix  in- 
tended merely  to  bequeath  her  personal  estate  ?  We  are  of  opinion,  that  the 
maxim,  noscitur  a  sociisy  is  properly  applicable  to  the  residuary  bequest  con- 
tained in  this  will,  and  that  the  general  character  of  the  will,  as  a  bequest  of 
personal  property,  must  control  the  word  estate,  which,  in  itself,  may  mean 
either  real  or  personal  estate.  It  seems  to  us,  that  the  intention  of  the  testa- 
trix to  devise  her  real  estate,  is  not  made  so  clearly  apparent  on  the  face  of 
the  will,  as  to  authorize  us  to  sustain  the  claim  of  the  demandants  as  devisees 
of  the  same." 


RECEIVER. 

See  "Equitable  Title"  (Equitable  Execution),  10  R.  C.  570-613. 


RECTIFICATION  AND  CANCELLATION  OF 
WRITTEN  INSTRUMENTS. 

No.  1.— TOWNSHEND  (MAEQUIS)  v.  STANGROOM. 

STANGROOM  v.  TOWNSHEND  (MARQUIS). 

(1801.) 

No.  2.  — MARTIN  v.  PYCROFT. 
(1852.) 

RULE. 

The  Court  will  not  enforce  specific  performance  of  a  con- 
tract required  by  the  Statute  of  Frauds  to  be  in  writing, 
with  rectification  of  the  terms  by  parol  evidence  of  a  mis- 
take in  the  writing ;  but  where  the  defendant  in  an  action 
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for  specific  performance  proves  by  parol  evidence  that 
the  real  agreement  varied  from  the  terms  of  the  writing 
sued  upon,  the  Court  will  give  the  plaintiff  the  option  be- 
tween rectification  of  the  writing  and  having  his  action 
dismissed. 

Townshend  (Marquis)  v.  Stangroom. 
Stangroom  v.  Townshend  (Marqnis). 

6  Vesey,  328-341  (5  R.  R.  312). 

Specific  Performance.  —  Mistake.  —  Parol  Evidence. 

Parol  evideDce  admissible  in  opposition  to  a  specific  performance  of  [328] 
a  written  agreement  upon  the  heads  of  mistake  or  surprise  as  well  as 
of  fraud ;  and  upon  such  evidence  the  bill  was  dismissed.     Another  bill  for  a 
specific  performance  of  the  agreement,  corrected  according  to  the  same  evi- 
dence, contradicted  by  the  answer,  was  also  dismissed. 

Christopher  Stangroom  was  in  possession  by  lease  from  the 
Marquis  Townshend  of  a  farm  in  the  parish  of  Langham,  consist- 
ing of  446a.  3r.  and  23p.,  at  an  annual  rent  of  £290.  Jane  Gar- 
rett was  tenant  of  another  farm  under  the  marquis ;  and  those  two 
farms  comprised  all  the  lands  belonging  to  the  marquis  in  that 
parish.  About  the  end  of  the  year  1796  a  treaty  commenced 
between  Spearing,  agent  to  the  marquis,  and  Stangroom  for  a  re- 
newal of  Stangroom 's  lease;  and  an  agreement,  dated  the  4th  of 
May,  1797,  was  signed  by  Spearing  and  Stangroom,  entitled,  **  A 
statement  of  the  quantity  of  land  and  annual  value  of  the  farm 
belonging  to  the  Marquis  Townshend  in  Langham,  in  the  occupa- 
tion of  Christopher  Stangroom,  as  proposed  to  be  let  upon 
a  lease  for  twenty-one  years  from  Michaelmas,  *1797.''  [*329] 
This  agreement  then  stated  the  arable  and  pasture  land 
particularly,  by  acres,  roods,  and  perches;  in  all  425a.  1r.  and 
26p.  "  be  the  same  more  or  less ;  '  that  the  rent  was  to  be  £270  a 
year ;  and  expressed  some  other  terms. 

The  first  bill  prayed  a  specific  performance  of  that  agreement ; 
charging,  that  about  the  same  time  an  agreement  took  place  with 
Mrs.  Garrett  for  a  renewal  of  her  lease,  comprising  also  a  part  of 
Stangroom 's  farm,  about  24  acres ;  that  the  defendant,  Stangroom, 
was  aware  of  that  agreement,  and  of  the  terms  upon  which  he  was 
to  have  his  own  lease;  and  that  the  agreement  with  Stangroom 
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contains  the  same  quantity  of  land  as  a  schedule,  made  out  in  the 
presence  of  Stangroom,  and  with  his  assistance  from  a  general  map, 
about  24  acres  being  deducted  from  his  farm,  to  be  added  to  Mrs. 
Garrett's ;  and  2a.  3r.  80p.  being  taken  from  hers  to  be  added  to 
his.  Notice  to  quit  was  given  to  both  tenants  on  the  3rd  of  April, 
1797. 

Stangroom  by  his  answer  denied  that  he  assisted  Spearing  in 
making  out  the  schedule  from  the  map ;  or,  that  he  knew  of  it 
He  admitted  a  proposal,  made  to  him  by  Spearing  about  the  29th 
or  30th  of  March,  or  the  1st  of  April,  to  take  from  his  farm  about 
25  acres ;  and  that  the  rent  for  the  farm  he  was  to  have  should  be 
£290,  which  proposal  he  refused.  He  denied  any  knowledge  of 
Mra  Garrett's  agreement  for  any  part  of  his  farm,  or  any  knowl- 
edge of  any  such  intention,  except  for  the  exchange  of  about  eight 
acres,  which  was  proposed  by  Spearing,  and  to  which  the  defend- 
ant did  not  object 

Spearing  and  another  witness,  Hammond,  proved  that  the  map 
was  the  general  standard  of  the  quantity  of  lands,  and  was  referred 
to  as  such  by  Stangroom  and  the  other  tenants ;  that  Stangroom's 
and  Mrs.  Garrett's  lands  were  then  mixed ;  and  about  24  acres  of 
Stangroom's  were  convenient  for  Mrs.  Garrett  Spearing  also 
proved  an  exhibit,  the  schedule  of  the  farms,  referred  to  by  the 
bill,  in  his  handwriting,  entitled,  "  The  farm  in  the  occupation  of 
Christopher  Stangroom  at  Langham. '  The  two  first  sides  were 
written  in  December,  1796,  at  Stangroom's  house:  the  third  side 
written  afterwards,  where,  the  deponent  does  not  know ;  but  the 

whole  written  to  ascertain  the  quantity  of  land  proposed 
[*  330]   *  to  be  let  to  Mrs.  Garrett,  and  taken  from  the  map ;  the 

two  first  sides  made  out  with  the  privity  and  assistance  and 
in  the  presence  of  Stangroom;  and  the  whole  communicated  to 
him  previously  to  or  at  the  time  of  the  proposal  to  her.  The  third 
side  contained  the  24a.  3r.  and  7p.  proposed  to  be  taken  from 
Stangroom,  and  2a.  3r.  33p.  to  be  taken  from  Mrs.  Garrett,  and 
added  to  Stangroom's  farm.  Mrs.  Garrett's  agreement  in  writing 
was  proved,  according  to  a  verbal  agreement,  stated  by  Spearing, 
on  the  13th  of  April,  1797,  for  a  lease  for  14  years  of  14  score 
acres,  at  a  rent  of  £170.  He  stated  that  Stangroom  had  notice  of 
the  verbal  agreement  Hammond  also  proved  that  he  informed 
Stangroom  of  her  verbal  proposal ;  and  that  her  written  proposals 
were  shown  to  him ;  and  a  paper  was  produced  in  the  handwriting 
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of  Stangroom,  and  delivered  by  him  tx)  Hammond,  at  the  end  of 
March,  1797,  to  be  delivered  to  Mrs.  Garrett;  stating  loosely  the 
extent  of  Mrs.  Garrett's  farm ;  and  that  she  was  to  have  about  20 
acres  more,  and  calculating  the  rent  she  was  to  pay  upon  the  foot- 
ing of  her  verbal  agreement  Spearing  on  his  cross-examination 
denied  that  he  proposed  an  exchange  of  8  acres  only;  as  stated 
by  the  answer. 

The  cross-bill  prayed  a  specific  performance  of  the  written 
agreement 

Mr.  Lloyd,  Mr.  Eomilly,  and  Mr.  Johnson,  for  Stangroom, 
objected  to  the  admission  of  evidence. 

There  is  no  instance  in  which  an  agreement  has  been  varied  by 
parol  evidence  of  conversations.  This  is  not  put  upon  the  ground 
of  fraud  or  misrepresentation.  Lord  Irnham  v.  Child,  1  Bro.  C. 
C.  92;  Hare  v.  Shearwood,  1  Ves.  241,  3  Bro.  C.  C.  168;  Lord 
Portmore  v.  Morris,  2  Bro.  C.  C.  219 ;  Bich  v.  Jackson,  4  Bro.  C. 
C.  514;  Gunnis  v.  Erhart,  1  H.  Bl.  289;  Meres  v.  Ansell,  3  Wils. 
275.  In  Jenkinson  v.  Pepys  (stated  by  the  Master  of  the  Rolls 
in  Eigginson  v.  Clowes,  15  Ves.  6l6,  see  1  Ves.  &  Bea.  528),  in 
the  Exchequer,  upon  the  sale  of  an  estate  by  auction,  the  particular 
was  equivocal  as  to  the  woods ;  but  it  was  clear  the  purchaser  was 
to  pay  for  timber  and  timber-like  trees.  There  was  a  large 
underwood  upon  the  estate.  At  the  sale,  the  article  being  am- 
biguous, the  auctioneer  declared  he  was  only  to  sell  the 
*  land ;  and  everything  growing  upon  the  land  must  be  paid  [*  331] 
for.  The  defendant,  the  purchaser,  insisted  he  was  only  to 
pay  for  timber  and  timber-like  trees,  not  for  plantation  and  under- 
wood. The  declaration  at  the  sale  was  distinctly  proved ;  but  it 
was  determined  that  the  parol  evidence  was  not  admissible.  In  this 
case  all  this  was  treaty  antecedent  to  the  execution.  To  proceed 
upon  the  evidence  would  put  an  end  to  the  statute,  29  Car.  II.  c.  3. 

Mr.  Mansfield,  Mr.  Richards,  Mr.  Fonblanque,  and  Mr.  Home 
for  the  Marquis  Townshend. 

This  is  the  case  of  a  latent  ambiguity,  requiring  explanation 
aliunde.  Each  party  desires  the  assistance  of  the  Court  In  Baker 
V.  Paine,  1  Ves.  456,  the  evidence  was  admitted,  certainly  in  a 
case  of  mistake.  Surprise  and  mistake  come  very  near  fraud.  If 
Stangroom  is  permitted  to  hold  this  land,  intended  to  form  part  of 
Mrs.  Garrett's  farm,  and  made  so  by  the  agreement  with  her,  the 
efifect  will  be  fraud.     Joynes  v.  Statham,  3  Atk.*  388,  is  decisive; 
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and  according  to  the  established  doctrine,  that  if  the  Court  can  be 
satisfactorily  informed,  that  the  agreement  is  not  such  as  the  party 
thought  it  was,  it  shall  not  be  enforced. 

The  evidence  was  read  without  prejudice.  The  case  was  then 
argued  upon  the  effect  of  the  agreement  and  the  evidence;  the 
plaintiff  in  the  original  cause  contending  that  the  agreement  clearly 
referred  to  the  quantity  of  land  by  acres,  roods,  and  perches ;  and 
the  words  "  be  the  same  more  or  less  *  meant  only,  that  they  did 
not  warrant  the  measure;  and  the  description  of  lands  in  the 
occupation  of  Stangroom  was  satisfied  with  that  restriction ;  and 
did  not  necessarily  mean  all  the  lands  in  his  occupation;  and  that 
it  would  be  impossible  to  enforce  Stangroom's  agreement  literally, 
particularly  against  Mrs.  Garrett. 

For  the  plaintiff  in  the  cross-bill  it  was  insisted  that  there  was 
no  ambiguity  in  the  agreement  The  farm  in  the  occupation  of 
Stangroom  was  intended  to  be  let  The  words  *  be  the  same  more 
or  less  ■  showed  the  parties  meant  to  be  bound  by  the  descrip- 
tion of  the  person,  not  of  the  quantity  of  land.  Those 
[•  332]  *  words  must  refer  to  all  the  preceding  items,  and  might 
answer  20  acres,  as  they  would  without  doubt  a  less  quan- 
tity ;  though  not  if  it  was  considerabla  Upon  the  other  construc- 
tion those  words  are  useless.  The  treaty  was  completely  at  an  end 
by  the  notice  to  quit  The  evidence  does  not  amount  to  the  asser- 
tion, that  Stangroom  ever  agreed ;  and  all  the  conversations  were 
antecedent  to  the  date  of  the  agreement 

Lord  Chancellor  (Lord  Eldon)  :  — 

The  argument  of  these  causes  certainly  furnishes  questions  of 
great  importance  as  well  as  some  diflBculty.  It  is  contended  by 
the  original  bill  that  it  is  competent  to  the  Court  to  make  a  decree 
against  Stangroom  upon  all  the  circumstances  and  the  written 
paper.  He  insists  by  his  cross-bill  that  he  is  not  bound  to  execute 
such  an  agreement ;  or,  rather,  that  it  is  not  the  true  sense  of  the 
agreement ;  that  he  has  an  agreement  in  his  possession,  entitling 
him  to  a  lease  for  twenty -one  years  of  all  the  lands  in  his  occupa- 
tion ;  stating  the  true  meaning  to  be  a  lease  of  his  old  farm ;  and, 
that  agreement  being  obtained  without  fraud,  no  evidence  is  to 
be  admitted  to  vary  the  sense  of  it ;  and  that  upon  no  other  prin- 
ciple than  that  founded  upon  the  rules  of  evidence  in  tliis  Court, 
as  applying  to  the  circumstances  and  his  conduct  can  the  Court 
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look  at  the  parol  evidence,  even  for  the  purpose  of  refusing  him  a 
specific  performance  of  his  contract ;  much  more  strongly  contend- 
ing that  the  Court  cannot  enforce  against  him  a  contract,  the 
subject  of  which  will  not  correspond  with  the  description,  being 
only  a  pkrt  of  it ;  and  attempting  to  add  another  property,  which 
upon  no  practicable  construction  of  any  words  in  the  written  agree- 
ment can  be  said  to  be  comprehended  in  it 

Upon  the  question  as  to  admitting  parol  evidence,  it  is  perhaps 
impossible  to  reconcile  all  the  cases.  Lord  Irnham  v.  ChUd  went 
upon  an  indisputably  clear  principle;  that  the  parties  did  not 
mean  to  insert  in  the  agreement  a  provision  for  redemption ;  be- 
cause they  were  all  of  one  mind,  that  it  would  be. usurious;  and 
they  desired  the  Court  not  to  do  what  they  intended,  for  the 
insertion  -of  that  provision  was  directly  contrary  to  their  intention, 
but  they  desired  to  be  put  in  the  same  situation,  as  if  they  had 
been  better  informed,  and,  consequently,  had  a  contrary  intention. 
The  answer  is,  they  admit,  it  was  not  to  be  in  the  deed ; 
and  *  why  was  the  Court  to  insert  it ;  where  two  risks  [*  333] 
had  occurred  to  the  parties,  the  danger  of  usury  and  the 
danger  of  trusting  to  the  honour  of  the  party.  The  same  doctrine 
was  laid  down  in  Lord  Portmore  v.  Morris  and  in  Hare  v.  Shear- 
wood  by  Mr.  Justice  Buller;  and,  speaking  with  all  the  venera- 
tion and  respect  due  to  so  great  a  judicial  character,  the  point,  in 
which  it  seems  to  have  failed,  is,  that  he  thought  too  confidently, 
that  he  understood  all  the  doctrine  of  a  Court  of  equity.  It  can- 
not be  said  that  because  the  legal  import  of  a  written  agreement 
cannot  be  varied  by  parol  evidence,  intended  to  give  it  another 
sense,  therefore  in  equity,  when  once  the  Court  is  in  possession 
of  the  legal  sense,  there  is  nothing  more  to  inquire  into.  Fraud 
is  a  distinct  case,  and  perhaps  more  examinable  at  law;  but  all 
the  doctrine  of  the  Court  as  to  cases  of  unconscionable  agreements, 
hard  agreements,  agreements  entered  into  by  mistake  or  surprise, 
which,  therefore,  the  Court  will  not  execute,  must  be  struck  out, 
if  it  is  true  that  because  parol  evidence  should  not  be  admitted  at 
law,  therefore  it  shall  not  be  admitted  in  equity,  upon  the  ques- 
tion, whether,  admitting  the  agreement  to  be  such  as  at  law  it  is 
said  to  be,  the  party  shall  have  a  specific  execution,  or  be  left  to 
that  Court,  in  which,  it  is  admitted,  parol  evidence  cannot  be  in- 
troduced. A  very  small  research  into  the  cases  will  show  general 
indications  by  Judges  in  equity,  that  that  has  not  been  supposed 
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to  be  the  law  of  this  Court  In  Henkle  v.  The  Boyal  Exchange 
Assurance  Company,  1  Ves.  317,  the  Court  did  not  rectify  the 
policy  of  insurance ;  but  they  did  not  refuse  to  do  so  upon  a  notion, 
that,  such  being  the  legal  eflfect  of  it,  therefore  this  Court  could 
not  interfere;  and  Lord  Hardwicke  says  expressly,  there  is  no 
doubt,  the  Court  has  jurisdiction  to  relieve  in  respect  of  a  plain 
mistake  in  contracts  in  writing  as  well  as  against  frauds  in  con- 
tracts ;  so  that,  if  reduced  into  writing  contrary  to  the  intent  of 
the  parties,  on  proper  proof  that  would  be  rectified.  This  is  loose 
in  one  sense ;  leaving  it  to  every  Judge  to  say  whether  the  proof 
is  that  proper  proof,  that  ought  to  satisfy  him ;  and  every  Judge, 
who  sits  here  any  time,  must  miscarry  in  some  of  the  cases,  when 
acting  upon  such  a  principle.  Lord  Hakdwicke  saying  the  proof 
ought  to  be  the  strongest  possible   leaves  a  weighty  caution  to 

future  Judges.  This  inconvenience  belongs  to  the  admin- 
[*  334]  istration  of  justice ;  that  the  *  minds  of  different  men  will 

differ  upon  the  result  of  the  evidence,  which  may  lead  to 
different  decisions  upon  the  same  case.  In  Lady  Shelbume  v. 
Lord  Inchiquin,  1  Bro.  C.  C.  338,  it  is  clear  Lord  Thuklow  was 
influenced  by  this,  as  the  doctrine  of  the  Court;  saying  [1  Bro. 
C.  C.  341],  it  was  impossible  to  refuse,  as  incompetent,  parol  evi- 
dence which  goes  to  prove  that  the  words  taken  down  in  writing 
were  contrary  to  the  concurrent  intention  of  all  parties;  but  he 
also  thought  it  was  to  be  of  the  highest  nature;  for  he  adds  that 
it  must  be  irrefragable  evidence.  He  therefore  seems  to  say  that 
the  proof  must  satisfy  the  Court  what  was  the  concurrent  intention 
of  all  parties;  and  it  must  never  be  forgot  to  what  extent  the  de- 
fendant, one  of  the  parties,  admits  or  denies  the  intention.  Lord 
Thurlow  saying  the  evidence  must  be  strong,  and  admitting  the 
diflBculty  of  finding  such  evidence,  says  he  does  not  think  it  can 
be  rejected  as  incompetent    Doran  v.  RosSy  1  Ves.  Jun.  57,  60  n. 

I  do  not  go  through  all  the  cases ;  as  they  are  all  referred  to  in 
one  or  two  of  the  last  In  Rich  v.  Jackson  (The  Lord  Chan- 
cellor referred  to  a  note  of  the  judgment  in  that  cause,  which  is 
rather  more  full  than  the  report,  4  Bro.  C.  C.  514,  this  note  is 
set  forth  in  the  English  Notes,  infra),  there  is  a  reference  to 
Joynes  v.  Statham,  and  a  note  of  that  case  preserved  in  Lord 
Hardwicke's  manuscript  He  states  the  proposition  in  the  very 
terms :  that  he  shall  not  confine  the  evidence  to  fraud ;  that  it  is 
admissible  to  mistake  and  surprise;  and  it  is  very  singular;  if 
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*  the  Court  will  take  a  moral  jurisdiction  at  all,  that  it  [*  337] 
should  not  be  capable  of  being  applied  to  those  cases ;  for 
in  a  moral  view  there  is  very  little  difference  between  calling  for 
the  execution  of  an  agreement  obtained  by  fraud,  which  creates  a 
surprise  upon  the  other  party,  and  desiring  the  execution  of  an 
agreement,  which  can  be  demonstrated  to  have  been  obtained  by 
surprise.  It  is  impossible  to  read  the  report  of  Joynes  v.  Statham, 
and  conceive  Lord  Hardwicke  to  have  been  of  opinion 
that  evidence  is  not  *  admissible  in  such  cases ;  though  I  [*  338] 
agree  with  Lord  Bosslyn  that  the  report  is  inaccurate.  Lord 
EossLYN  expressly  takes  the  distinction  between  a  person  coming 
into  this  Court,  desiring  that  a  new  term  shall  be  introduced  into 
an  agreement,  and  a  person  admitting  the  agreement,  but  resisting 
the  execution  of  it  by  making  out  a  case  of  surprise.  Mortlock  v. 
Bullcr,  10  Ves.  292  (7  R  R  417).  If  that  is  made  out,  the 
Court  will  not  say  the  agreement  has  a  different  meaning  from  that 
which  is  put  upon  it;  but  supposing  it  to  have  that  meaning, 
under  all  the  circumstances  it  is  not  so  much  of  course,  that  this 
Court  will  specifically  execute  it  The  Court  must  be  satisfied 
that  under  all  the  circumstances  it  is  equitable  to  give  more  relief 
than  the  plaintiff  can  have  at  law ;  and  that  was  carried  to  a  great 
extent  in  Tvnning  v.  MorricCy  2  Bro.  C.  C.  326.  In  that  case  it 
was  impossible  to  impute  fraud,  mistake,  or  negligence ;  but  Lord 
Kenyon  was  satisfied  the  agreement  was  obtained  by  surprise 
upon  third  persons,  which,  therefore,  it  was  unconscientious  to 
execute  against  the  other  party  interested  in  the  question.  It 
had  been  decided  frequently  at  law  that  there  could  be  no  such 
thing  as  a  puffer  at  an  auction.  That,  whether  right  or  wrong, 
has  been  much  disputed  here.  Conolly  v.  ParsonSy  3  Ves.  625.  In 
that  case  we  contended  that  all  the  parties  in  the  room  ought  to 
know  the  law.  Lord  Kenyon  would  not  hear  us  upon  that ;  and 
I  do  not  much  wonder  at  it ;  but  Blake  being  the  common  acquaint- 
ance of  both  parties,  and  having  no  purpose  to  bid  for  the  vendor, 
unfortunately  was  employed  to  bid  for  the  vendee;  and  others, 
knowing  that  he  was  generally  employed  for  the  vendor,  thought 
the  bidding  was  for  him.  Lord  Kenyon  said  that  was  such  a  sur- 
prise upon  the  transaction  of  the  sale  that  he  would  leave  the  par- 
ties to  law;  and  yet  it  was  impossible  to  say  that  the  vendee 
appointing  his  friend,  without  the  least  notion,  much  less  inten- 
tion, that  the  sale  should  be  prejudiced,  was  fraud,  surprise,  or 
VOL.  XXII.  —  64 
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anything  that  could  be  characterised  as  morally  wrong.  That 
case  illustrates  the  principles,  that  circumstances  of  that  sort 
would  prevent  a  specific  performance ;  and  that  it  is  competent  to 
this  Court,  at  least  for  the  purpose  of  enabling  it  to  determine 
whether  it  will  specifically  execute  an  agreement  to  receive  evi- 
dence of  the  circumstances,  under  which  it  was  obtained;  and 
I  will  not  say  there  are  not  cases  in  which  it  may  be  re- 
ceived, to  enable  the  Court  to  rectify  a  written  agreement, 
[•339]  *upon  surprise  and  mistake  as  well  as  fraud;  proper, 
irrefragable  evidence,  as  clearly  satisfactory  that  there  has 
been  mistake  or  surprise  as  in  the  other  case,  that  there  has  been 
fraud.  I  agree,  those  producing  evidence  of  mistake  or  surprise, 
either  to  rectify  an  agreement,  or  calling  upon  the  Court  to  refuse 
a  specific  performance,  undertake  a  case  of  great  diflSculty ;  but  it 
does  not  follow  that  it  is  therefore  incompetent  to  prove  the  actual 
existence  of  it  by  evidence. 

The  conclusion  upon  this  case  is,  that  I  can  give  relief  upon 
neither  bill.  I  will  not  say  that  upon  the  evidence  without  the 
answer  I  should  not  have  had  so  much  doubt,  whether  I  ought  not 
to  rectify  the  agreement  upon  which  Stangroom  relies,  as  to  take 
more  time  to  consider  whether  the  bill  should  be  dismissed.  But 
the  evidence  must  be  taken,  due  regard  being  had  to  the  answer; 
and  the  Court  is  not  to  decide  upon  the  allegation  as  to  the  proba- 
bility against  the  answer,  not  only  to  take  out  of  his  contract  part 
of  the  land  he  held,  but  to  insert  land  which  he  never  did  hold, 
and  of  which  he  states  he  never  did  agree  to  become  the  occupier. 
Though  I  admit  all  the  observation  upon  the  depositions,  stating 
the  communication  to  Stangroom  by  Spearing  of  the  third  side  of 
the  paper,  produced  in  evidence,  it  is  clear  upon  all  the  other 
circumstances,  that  Stangroom  knew,  prior  to  that  agreement,  that 
there  had  been  treaty  with  Mrs.  Garrett  to  let  her  have  the  land 
described  in  the  third  side  of  that  paper.  A  most  material  fact  is, 
that  Stangroom  admits  that  upon  the  29th  or  3pth  of  March,  or 
the  1st  of  April,  Spearing  proposed  to  him  that  his  farm  should  be 
varied.  It  is  said  he  objected  to  that  proposition ;  but  he  admits 
that  at  that  time  Spearing  delivered  to  him  a  paper  which  corre- 
sponds in  most,  if  not  all,  its  parts  with  the  agreement  of  the  4th 
of  May.  If  that  paper  amounts  to  a  proposition,  that  he  was  not 
to  have  his  old  farm,  and  it  corresponds  with  the  paper  of  the  4th 
of  May,  and  Spearing  executed  that  paper  with  the  notion  that  it 
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demised  what  he  proposed  to  demise  upon  the  29th  or  30th  of 
March,  or  the  1st  of  April,  the  other  taking  it  as  not  demising 
what  was  proposed  at  the  prior  time,  there  cannot  be  a  stronger 
case  of  surprise ;  with  this  additional  fact,  that  before  the  execu- 
tion of  the  agreement  Mrs.  Garrett  represented  that  the  bargain 
proposed  to  her  was  hard.  She  was  to  have  more  lands 
in  this  parish.  Where  was  *  she  to  get  more  but  out  of  [*  340] 
the  occupation  of  Stangroom ;  all  the  lands  in  that  parish 
being  let  between  them  ?  He  sends  her  word  that  she  is  to  have 
the  additional  quantity.  What  is  that  but  saying  that  he  was  to 
give  up  so  much ;  for  it  could  be  procured  from  no  other  quarter  ? 
Eecollecting,  also,  that  the  map  was  in  his  possession,  was  referred 
to,  and  was  something  to  amend  by,  that  it  gave  map  quantities, 
and  the  papers  were  reformed  as  to  their  quantities  by  that  map, 
furnishing  446  acres,  as  the  quantity  in  the  possession  of  Stang- 
room, and  425  as  the  quantity  proposed  to  be  in  his  possession,  the 
latter  made  up  by  reduction  of  24  acres  and  the  addition  of  3,  it 
is  impossible,  taking  all  this  together,  to  prove  that  it  was  the 
intention  of  the  parties  that  if  those  two  treaties  were  carried  into 
effect  he  should  have  the  whole.  It  appears  that  Spearing,  man- 
aging for  his  landlord,  and  these  tenants  doing  the  best  for  them- 
selves, had  not  come  to  an  agreement  up  to  the  1st  of  April. 
Then  notice  to  quit  was  given  to  both.  That  is  said  to  be  a  deter- 
mination of  all  treaty.  It  is  put  on  the  other  side  as  speeding  the 
business.  Steps  are  taken  directly;  and  Mrs.  Garrett  makes  her 
agreement  by  parol  upon  the  13th  of  April,  the  effect  of  which  is 
to  give  her  the  benefit  of  that  part  of  the  treaty  which  was  to  take 
from  Stangroom  that  part  of  his  farm.  That  agreement  was  com- 
municated to  Stangroom.  He  knew  she  had  a  parol  agreement, 
perhaps  not  strictly  one,  that,  even  if  confessed,  would  have 
bound,  but  an  agreement,  that  in  all  honour,  conscience,  and  fair 
dealing,  ought  to  bind ;  she  relying  upon  the  honour  of  her  land- 
lord, that  she  was  to  have  that  property  in  her  occupation  which 
Stangroom  himself  had  advised  her  to  take.  The  subsequent  agree- 
ment with  Stangroom  does  away  the  effect  of  the  notice  to  quit. 

The  question,  therefore,  is,  whether  upon  the  face  of  the  agree- 
ment connected  with  a  latent  circumstance,  now  disclosed,  you  are 
,  now  at  liberty  upon  the  latent  fact  disclosed  to  inquire  into  the 
nature  of  the  agreement  itself ;  if  there  is  something  upon  the  face 
of  it  inconsistent  with  that  fact  disclosed :  whether  evidence  can 
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be  admitted  upon  the  ground  of  that  fact  disclosed ;  one  part  of  the 
agreement  importing  what  the  other  part  does  not  import ;  next, 
whether  if  Stangroom  really  understood,  he  was  to  have  the  whole 
of  his  old  farm,  he  shall  have  a  specific  execution ;  if  the  other 

party  could  not  so  understand  it  As  to  the  expression 
[*  341]  *  **  more  or  less, "  I  do  not  say  those  words  in  a  contract 

will  not  include  a  few  additional  acres ;  but  if  the  parties 
are  contending  about  3  acres,  it  would  be  very  singular  upon  those 
words  to  add  24  map  acres,  which  he  knew  were  already  demised, 
as  far  as  parol  could  demise  them,  to  Mrs.  Garrett.  It  is  almost 
impossible  that  he  could  mean  to  include  them.  Therefore,  upon 
the  head  of  the  true  meaning  of  the  agreement,  I  think  the  parol 
evidence  may  be  introduced ;  but,  without  determining  that,  the 
evidence  is  so  complete  to  show.  Spearing  did  not  mean  it  at  the 
time  of  the  agreement,  and  that  Stangroom  must  have  known  that 
he  could  not  mean  it'  that  he  is  therefore  to  be  left  to  law. 

As  to  the  other  part  of  the  case,  I  cannot  possibly  execute  an 
agreement  so  perfectly  different  from  that  Stangroom  has  signed. 
I  am  to  consider  it  with  reference  to  his  answer,  by  which  he  has 
positively  denied  it.  The  whole  agreement  is  to  be  taken  together ; 
and  the  whole  must  be  executed  or  abandoned.  I  cannot  find  out 
what  was  the  parcel  of  land  in  the  possession  of  Mrs.  Garrett  that 
he  was  to  have.  It  is  not  distinctly  stated,  nor  is  it  admitted. 
I  cannot  therefore  give  a  specific  performance  upon  that  bill ;  and 
under  all  the  circumstances,  with  regard  to  the  admission  of  evi- 
dence, attending  to  the  purpose  and  the  view  with  which  it  is  to 
be  admitted  in  this  Court,  both  bills  must  be  dismissed,  without 
costs,  on  account  of  the  inaccuracy  of  all  the  transactions. 

Martin  v.  Pycroft. 

2  De  G.  M.  &  G.  785-S06  (s.  c.  22  L.  J.  Ch.  94). 

Written  Agreement.  —  Parol  Variation,  —  Enforcement  in  Equity, 

[7S5]  1.  Where  persons  sign  a  written  agreement  and  there  has  been  no 
fraud  or  mistake,  the  written  agreement  binds  at  law  and  in  equity 
according  to  its  terms,  although  verbally  a  provision  was  agreed  to  which  has 
not  been  inserted  in  the  document;  subject  to  this,  that  the  defendant  in 
equity  may  call  upon  the  Court  to  be  neutral  unless  the  plaintiff  will  consent 
to  the  omitted  term. 

2.  Where,  therefore,  the  defendants  agreed  in  writing  to  grant  a  plaintiff 
a  lease  at  a  specified  rent  and  for  a  specified  term,  subject  to  the  same  core- 
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nants,  claoses,  and  agreements  as  were  contained  in  an  expiring  lease  under 
which  he  then  held  the  property,  and  the  plaintiff  filed  a  claim  for  specific 
performance,  stating  the  above  agreement,  and  that  it  was  further  agreed  that 
he  should  pay  a  premium  of  £200,  which  by  his  claim  he  offered  to  do.  Hdd^ 
reversing  the  Vice-chancellor's  decision,  that  this  additional  term  did  not 
render  the  Statute  of  Frauds  a  valid  defence  to  the  claim. 

This  was  an  appeal  from  the  dismissal,  by  the  Vice-Chancellor 
Parker,  of  a  claim  seeking  the  specific  performance  of  an  agree- 
ment on  the  part  of  the  defendants  to  grant  a  lease  to  the 
plaintiff. 

The  claim  stated  that  James  Pycroft,  and  the  defendants,  Joseph 
Pycroft  and  John  Winter  Pycroft,  became  or  claimed  to  have  be- 
come seised  or  entitled  in  undivided  third  shares  as  tenants  in 
common,  under  or  by  virtue  of  the  will  and  codicils  of  Elizabeth 
Pycroft,  who  died  on  or  about  the  19th  day  of  December,  1840,  of 
or  to  certain  hereditaments,  including  the  alehouse,  messuage,  and 
premises  agreed  to  be  demised  as  thereinafter  was  stated,  held 
under  a  lease  for  lives  renewable,  granted  thereof  to 
*  the  said  Elizabeth  Pycroft,  by  the  Lord  Bishop  of  Chi-  [*78.6] 
Chester,  subject  as  to  the  said  alehouse,  messuage,  and 
premises,  so  agreed  to  be  demised  as  thereinafter  was  mentioned, 
to  an  under-lease  thereof  granted  to  Charles  Calvert,  Esq.,  for  a 
term  of  years  which  would  expire  on  the  29th  day  of  September, 
1852.  That  the  plaintiff  was  and  had  been  for  many  years  past 
in  the  occupation  of  the  said  alehouse,  messuage,  and  premises 
agreed  to  be  demised  as  thereinafter  mentioned,  under  or  by  virtue 
of  an  under-lease  thereof  granted  to  him  by  the  said  Charles  Cal- 
vert for  the  term  of  twenty-one  years  from  the  29th  day  of  Septem- 
ber, 1838,  except  the  last  two  days  of  such  term,  by  indenture 
dated  the  6th  day  of  April,  1832,  and  made  between  the  said 
Charles  Calvert  of  the  one  part,  and  the  plaintiff  of  the  other  part 
That  the  defendants  entered  into  the  agreement  in  question, 
which  was  as  follows :  — 

"  An  agreement  made  and  entered  into  this  1st  day  of  August, 
1849,  between  James  Pycroft,  of  Ockbrook,  in  the  county  of  Derby, 
gentleman,  Joseph  Pycroft,  of  Passall,  in  the  county  of  Derby, 
farmer,  and  John  Winter  Pycroft,  of  Titbury,  in  the  county  of 
Stafford,  farmer,  of  the  one  part,  and  William  Martin  of  the  Ship 
alehouse,  Chichester-rents,  Chancery-lane,  in  the  county  Middle- 
sex, licensed  victualler,  of  the  other  part. 
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**  The  said  James  Pycroft,  Joseph  Pycroft,  and  John  Winter 
Pycroft,  hereby  severally  agree  with  tlie  said  William  Martin,  at 
any  time  hereafter,  at  his  request,  costs,  and  charges,  by  a  good 
and  sufficient  deed,  to  demise  and  lease  the  messuage  or  tenement 
known  by  the  name  of  the  Ship  alehouse,  together  with  the  mes- 
suage or  tenement  adjoining  thereto,  formerly  used  as  a  coflFee- 
house,  both  situate  in  Chichester-rents  aforesaid,  with  the 
[*  787]  appurtenances  thereto  belonging,  as  the  same  are  *  now 
in  the  occupation  of  the  said  William  Martin,  for  a  term  of 
twenty-one  years  wanting  two  days  from  the  expiration  of  the 
lease  under  which  the  said  William  Martin  now  holds  the  same ; 
namely,  from  the  27th  day  of  September,  1852,  at  the  yearly  rent 
of  £70,  payable  quarterly,  and  under  and  subject  to  such  and  the 
same  covenants,  clauses,  and  agreements  as  are  contained  in  the 
lease  under  which  the  said  William  Martin  now  holds  the  said 
premises.  And  the  said  William  Martin  hereby  agrees  with  the 
said  James  Pycroft,  Joseph  Pycroft,  and  John  Winter  Pycroft,  to 
accept  such  lease.  And  it  is  hereby  agreed  between  the  said  par- 
ties that  this  agreement  shall  not  be  considered  to  operate  as  an 
actual  demise. " 

The  claim  further  stated  that  it  was  agreed  between  the  parties, 
that  the  sum  of  £200  should  be  paid  by  the  plaintiff  to  the  said 
James  Pycroft,  Joseph  Pycroft,  and  John  Winter  Pycroft,  as  a 
premium  or  consideration  for  the  lease  so  agreed  to  be  granted  by 
them  as  aforesaid ;  and  that  on  the  11th  day  of  February,  1851, 
the  plaintiff  paid  unto  the  said  Joseph  Pycroft  the  sum  of  £35  on 
account  of  his  one-third  share  of  the  premium  or  sum  of  £200 ; 
and  the  said  Joseph  Pycroft,  by  writing  under  his  hand  dated  the 
11th  of  February,  1851,  acknowledged  that  he  had  received  the 
said  sum  of  £35  accordingly.  The  claim  then  stated  the  death  of 
James  Pycroft  on  the  22nd  of  January,  1851,  and  his  will,  dated 
the  21st  of  September,  1849,  giving  a  power  of  sale  of  the  said 
leasehold  premises  to  the  trustees  of  the  will,  with  such  consent  as 
therein  mentioned,  and  a  declaration  that  a  receipt  of  the  trustee 
or  trustees  for  the  time  being  of  the  will  should  be  a  sufficient 
discharge  for  moneys  payable  to  them  or  him,  under  or  by  virtue 
of  the  will,  and  appointing  Henry  Holmes,  one  of  the  defendants, 
his  executor,  together  with  two  others  who  did  not  act  The 
[*788]  claim  was  for  a  specific  performance  of  the  *  agreement^ 
and  to  have  his  costs  of  the  suit,  and  for  that  purpose  to 
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have  all  proper  directions  given,  the  plaintiff  thereby  offering  to 
pay  the  residue  remaining  unpaid  of  the  premium  or  sum  of  £200, 
and  otherwise  specifically  to  perform  the  agreement  on  his  part. 

The  defences  were  the  Statute  of  Frauds;  and,  further,  as  to 
Joseph  Pycroft,  that  he  had  executed  the  agreement  when  in  a 
state  of  intoxication ;  and,  as  to  the  others,  that  the  execution  of 
the  agreement  had  been  obtained  by  misrepresentation,  a  material 
fact 

The  lease  from  Mr.  Calvert  was  produced  at  the  hearing.  It 
was  made  between  Mr.  Calvert  of  the  one  part  and  the  plaintiff  of 
the  other  part  It  witnessed  that  in  consideration  of  £200  to  Mr. 
Calvert,  paid  by  the  plaintiff  at  or  before  the  execution  of  the 
lease,  and  in  consideration  of  the  rent  thereinafter  reserved,  and 
of  the  covenants  and  agreements  thereafter  contained  on  the  part 
of  the  plaintiff,  his  executors,  administrators,  and  assigns  to  be 
observed  and  performed,  Mr.  Calvert  demised  the  premises  to  the 
plaintiff  for  twenty-one  years,  wanting  two  days,  if  Elizabeth 
Pycroft  and  William  West,  therein  described,  or  either  of  them, 
should  so  long  live ;  and  if  the  plaintiff  should  so  long  continue 
to  keep  the  Ship  alehouse  open  as  a  public-house,  and  in  full  trade, 
and  should  be  ready  and  offer  to  purchase,  and  take  of  and  from 
Mr.  Calvert,  his  executors  or  administrators,  either  alone  or  with 
their  partner  or  partners,  successor  or  successors  in  trade  as 
brewers  for  the  time  being,  or  such  other  person  or  persons  carrying 
on  the  business  of  brewers,  as  Mr.  Calvert,  his  executors  or  ad- 
ministrators, should  appoint,  all  the  porter  which  should  be  sold 
and  vended  in  the  public-house,  or  drawn  in  the  same  public-house 
for  sale,  at  the  yearly  rent  of  £70,  by  four  equal  quarterly 
payments  on  the  days  therein  mentioned.  The  *  lease  [*789] 
contained  usual  covenants  on  the  lessor's  part,  and  a  cov- 
enant that  the  lessee,  his  executors,  administrators,  or  assigns 
would,  within  one  year  from  the  30th  of  November  then  last  past, 
lay  out  and  expend  in  well  and  substantially  repairing  the  demised 
premises,  and  in  permanent  alterations  and  improvements  the  full 
sum  of  £200,  under  and  subject  to  the  inspection,  approval  and 
value  of  the  surveyor  or  surveyors  to  be  appointed  by  the  lessor, 
his  executors,  administrators,  or  assigns,  or  by  the  superior  land- 
lord ;  and  would,  if  required,  produce  the  bills  and  other  vouchers 
to  the  lessor,  his  executors,  administrators,  or  assigns,  or  to  the 
superior  landlord,  to  show  that  the  £200  had  been  duly  laid  out 
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and  expended  accordingly.  There  was  also  a  covenant  by  the 
lessee,  that  he  would  at  all  times,  as  often  as  occasion  should 
require,  buy  of  the  lessor,  his  executors  or  administrators,  either 
alone  or  with  his  or  their  partners  in  ti-ade,  or  such  other  persons 
carrying  on  the  trade  of  brewers,  as  the  lessor,  his  executors  or 
administrators  should  appoint,  all  the  porter  to  be  sold  and  dis- 
posed of  in  the  house,  or  drawn  in  the  same  for  sale,  and  should 
not  deal  or  contract  with  any  other  persons  for  any  porter  to  be 
drawn  for  sale  in  the  house;  and  also  that  in  any  under-lease, 
from  the  plaintifif,  there  should  be  a  covenant  in  the  terms  therein 
specified,  being  terms  for  the  purchase  of  porter  similar  to  those  in 
the  lessor's  own  covenants. 

The  other  circumstances  of  the  case  relate  to  the  defence  that 
the  execution  of  the  agreement  had  been  unfairly  obtained. 

The  ViCE-CiiANCELLOR  held  that  the  Statute  of  Frauds  was  a 
suflBcient  defence,  and  dismissed  the  claim,  but  without  costa 

His  Honour  said  that  he  did  not  see  how  to  get  over  the  objec- 
tion upon  the  Statute  of  Frauds.  The  agreement  was  for  a  lease, 
under  and  subject  to  such  and  the  same  covenants,  clauses,  condi- 
tions, and  agreements  as  were  contained  in  the  lease  under  which 
William  Martin  then  held  the  premises.  These  words  appeared  to 
his  Honour  merely  to  define  the  terms  upon  which,  after  the  lease 
was  granted,  the  lessee  was  to  hold  the  property,  and  not  to  be 
applicable  at  all  to  a  consideration  paid  before  the  lease  was  to  be 
granted.  The  payment  of  the  £200  formed  no  part  of  stipulations 
contained  in  the  lease,  nor  was  it  one  of  the  *  clauses,  conditions, 
and  agreements  *  contained  in  it.  The  agreement  appeared  to  his 
Honour  to  be  one  for  a  lease  without  premium.  The  plaintifif  had 
very  fairly  stated  that  it  was  to  be  a  lease  on  payment  of  the  same 
premium  as  was  paid  upon  the  granting  of  Calvert's  lease ;  but  his 
Honour  felt  confident  that  if  Martin  had  refused  to  perform  this 
agreement,  and  a  bill  had  been  filed  against  him,  the  proposed 
lessors  would  in  vain  have  urged  before  the  Court  that  this  was  an 
agreement  for  a  premium  of  £200,  and  would  in  vain  have  sought 
to  compel  him  to  accept  a  lease  and  pay  £200.  It  appeared,  there- 
fore, to  be  a  case  in  which  a  material  term  of  the  agreement  was 
omitted,  and  in  which  the  plaintifif  had  himself  stated  that  the 
agreement  signed  by  the  parties  was  not  the  agreement  entered 
into.  His  Honour  in  these  circumstances  could  not  see  how  the 
Court  could  direct  a  specific   performance  consistently  with  the 
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Statute  of  Frauds.  It  was  with  reluctance  that  his  Honour  took 
this  technical  objection,  for  he  was  not  satisfied  that  the  defend- 
ants could  have  resisted  the  specific  performance  upon  any  ground 
urged  on  their  behalf. 

*  On  the  appeal,  Mr.  Daniel  and  Mr.  Dauney,  for  the  [*  790] 
plaintiff,  argued  as  follows:  — 

First,  it  may  well  be  contended  that  without  going  out  of  the 
written  documents,  viz.,  the  agreement,  and  the  lease  which  by 
reference  is  incorporated  with  it,  the  contract  was  such  as  the 
plaintifif  represents  it  to  be.  But  assume,  for  the  purpose  of  the 
argument,  that  the  payment  of  the  £200  is  not  stipulated  for  in 
writing.  Then  if  the  claim  had  only  stated  the  agreement,  and 
sought  a  specific  performance  of  it,  and  the  defendants  had  set  up 
the  parol  term  as  to  the  payment  of  the  premium,  that  defence 
would  not  have  entitled  them  to  have  the  claim  dismissed,  but 
would  merely  have  entitled  them  to  put  the  plaintifif  to  his  elec- 
tion, of  having  his  claim  dismissed,  or  of  submitting 
to  the  performance  of  *the  additional  term.  The  plain-  [*791] 
tiflf  ought  surely  to  be  in  a  Court  of  equity  in  no  worse 
position,  because  he,  in  the  first  instance,  states  the  case  fairly 
and  completely,  and  spontaneously  offers  to  do  equity  on  his  part. 
It  is  a  mistake  to  say  that  the  Statute  of  Frauds  is  a  defence  to  the 
suit,  for  there  is,  in  any  view  of  the  case,  a  written  agreement 
complete  in  all  its  terms,  and  binding  upon  the  parties  at  law. 
The  only  defence  to  the  performance  of  the  agreement,  as  it  stands 
upon  the  written  document,  is  one  not  arising  at  all  upon  the 
Statute  of  Frauds,  but  upon  equitable  principles.  If,  therefore, 
the  agreement,  as  it  stands,  requires  payment  of  the  £200  pre- 
mium, there  is  an  end  to  the  defence  on  the  statute.  If  it  does 
not,  the  plaintifif  is  willing  to  perform  it,  either  as  it  stands,  or 
with  an  addition  which  renders  it  more  favourable  to  the 
defendants. 

They  cited  Rex  v.  The  Inhabitants  of  Scammonden,  3  T.  R  474 
(1  E.  R  752);  Jones  v.  Sheriffe,  9  Mod.  88,  cited;  London  and 
Birmingham  Railway  Company  v.  Winter,  Cr.  &  Ph.  57 ;  Pemher 
V.  Mathers,  1  Bra  C.  C.  52. 

Mr.  Bacon  and  Mr.  W.  R  Ellis,  for  the  respondents. 

On  no  fair  construction  of  the  agreement  can  it  be  said  to  pro- 
vide for  the  payment  of  £200.  The  statement  of  the  consideration 
is  not  a  covenant  or  agreement     As,  therefore,  the  written  docu- 
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ment  does  not  represent  what  is  admitted  to  have  been  the  agree- 
ment between  the  parties,  it  is  out  of  the  case.  A  Court  of  equity, 
at  all  events,  cannot  act  upon  it  for  any  purpose.  It  cannot 
enforce  upon  parties  the  performance  of  terms  to  which  neither  of 
them  ever  agreed.  What,  then,  was  the  real  agreement  (if  any)  ? 
None  which,  consistently  with  the  Statute  of  Frauds,  can  be  estab- 
lished or  regarded.  Suppose  the  positions  of  the  parties  were 
reversed,  could  the  defendants  have  enforced  the  actual 
[*792]  agreement  *  against  the  plaintiff?  That  question  is  set- 
tled. It  is  impossible  to  add  by  parol  a  term  to  a  written 
agreement,  whether  relating  to  land  or  not  There  would  therefore 
be  no  mutuality  of  remedy,  and  one  party  would  be  bound  and  the 
other  not,  if  the  appellant's  contention  were  correct  But,  in  fact, 
the  rule  applies  as  much  to  a  plaintiff  seeking  to  have  a  lease  as  to 
a  plaintiff  insisting  upon  the  acceptance  of  one.  In  neither  case 
can  the  plaintiff  sue  upon  a  written  contract  with  a  parol  varia- 
tion. If  the  consideration  for  a  contract  were  left  to  be  proved  by 
parol,  all  the  mischief  would  be  let  in  which  the  Statute  of  Frauds 
was  passed  to  prevent 
Mr.  Daniel,  in  reply. 

The  Lord  Justice  Knight  Bruce  :  — 

By  a  lease,  dated  in  November,  1831,  Miss  Elizabeth  Pycroft  (in 
consideration  of  a  premium  of  £200)  demised  to  Mr.  Charles  Cal- 
vert (a  London  brewer)  two  messuages  adjoining  to  each  other, 
situate  in  Chichester-rents,  Chancery-lane,  for  the  term  of  twenty- 
one  years  from  Michaelmas,  1831,  if  Miss  Pycroft  and  one  Wil- 
liam West,  or  either  of  them,  should  so  long  live,  at  the  yearly 
rent  of  £70,  and  under  certain  covenants  on  the  lessee's  part,  one 
of  which  was  for  laying  out  and  expending,  within  one  year  from 
November,  1831,  and  well  and  substantially  repairing,  the  de- 
mised property,  and  in  making  alterations  and  improvements 
therein,  the  full  sum  of  £200,  under  and  subject  to  the  inspection, 
approval,  and  value  of  a  surveyor  to  be  appointed  by  the  lessor, 
her  heirs  or  assigns.  The  lease  contains,  besides,  a  covenant  of 
the  ordinary  kind  on  the  lessee's  part,  to  repair  and  keep  in 
repair. 

The  demised  property,  or  the  chief  part  of  it,  was  then  and  has 
ever  since  been,  as  I  collect,  used  as  an  alehouse  or  a  public- 
house. 
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*Mr.  Calvert,  on  the  6th  of  April,  1832,  by  a  deed  of  [*793] 
that  date,  in  consideration  of  a  premium  of  £200,  demised 
the  whole  of  the  property  to  Mr.  William  Martin,  the  plaintiff 
in  this  cause,  for  the  term  of  twenty-one  years,  wanting  two  days, 
from  Michaelmas,  1831,  if  Miss  Pycroft  and  William  West,  or 
either  of  them,  should  so  long  live,  at  the  yearly  rent  of  £70,  and 
under  certain  covenants  on  the  lessee's  part,  including  covenants 
between  the  plaintiff  and  Mr.  Calvert  substantially  though  not 
precisely  agreeing  with  those  between  Mr.  Calvert  and  Miss  Pycroft 
contained  in  the  lease  of  1831. 

The  plaintiff  seems  to  have  been  ever  since  the  lease  of  1832, 
and  to  be  still,  the  occupying  tenant  of  the  demised  property  under 
the  lease.  The  cause  has  been  argued,  and  the  case  treated  upon 
the  basis  of  both  leases  being  still  on  foot,  and  we  so  consider 
them  to  be. 

The  estate  and  interest  of  Miss  Pycroft  seem  to  have  become 
vested,  at  some  time  previous  to  August,  1849,  in  three  persons, 
called  Joseph  Pycroft,  James  Pycroft,  and  John  Winter  Pycroft, 
of  whom  the  first  and  the  last  are  defendants.  James  Pycroft 
being  dead  his  interest  is  represented  by  the  defendant.  Holmes. 

A  document  relating  to  this  property  was,  in  August,  1849, 
signed  by  the  plaintiff,  by  the  defendant,  Joseph  Pycroft,  by  James 
Pycroft,  and  by  the  defendant,  John  Winter  Pycroft,  in  duplicate, 
the  plaintiff  signing  one  part,  the  three  others  the  other  part. 
The  paper  thus  signed  was  in  these  words.     [His  Lordship  read  it  ] 

The  present  suit  is  for  the  specific  performance  of  this  contract, 
a  contract  to  which  ex  facie  there  seems  no  objection,  nor  has  any 
objection  but  the  two  that  I  am  about  to  state  been  sug- 
gested, one  being  that  the  plaintiff  *  obtained  the  agree-  [*  794] 
ment  unfairly ;  the  other  that  the  writing  does  not,  as  the 
defendants  allege,  contain  all  the  terms  to  which,  verbally,  the 
parties  to  it  had  agreed,  a  point  arising  or  suggested  in  this  way. 

The  defendants  contend,  and  the  plaintiff  admits,  that  the  true 
and  real  bargain  between  him  and  the  three  Pycrofts  was  for  a 
lease,  to  be  granted  in  consideration  of  a  premium  of  £200,  which 
should  contain,  among  its  covenants,  a  covenant  on  the  lessee's 
part  to  lay  out  £200  besides,  in  a  manner  analogous  to  the  covenant 
for  laying  out  £200  contained  in  the  lease  of  1832. 

But  the  defendants  say  that  the  written  agreement  does  not  pro- 
vide for  these  terms ;  a  point  which  the  plaintiff  says  is  immate* 


860  KECTIFICATION  AND  CANCELLATION,  ETC. 

Vo.  8.  --Martm  t.  Pycioft,  8  De  G.  K.  &^  G.  794,  705. 

rial,  because  he  is  willing  and  submits  that  the  written  agreement 
may  be  construed,  and  shall  be  performed,  according  to  the  true 
and  real  bargain.  Now  the  first  question  that  here  arises  seems 
to  be  whether  there  is  a  case  of  latent  ambiguity,  for  patent  am- 
biguity there  is  none,  since  the  agreement  upon  the  face  of  it  is  a 
contract,  intelligible,  clear,  and  complete  in  all  its  terms.  And 
we  think  that  there  is  no  latent  ambiguity,  for  the  evidence  before 
the  Court  does  not  in  our  judgment  render  it  impossible  to  con- 
strue the  writing  satisfactorily.  The  true  interpretation  of  the 
writing  we  conceive  to  be  that  premium  is  excluded,  but  that  the 
covenant  for  laying  out  £200  is  included.  Then  comes,  however, 
the  question  of  the  true  and  real  bargain,  independently  of  the 
point  of  the  mere  construction  of  the  writing :  And  we  conceive 
that  had  the  plaintiff  brought  an  action  against  the  three  Pycrofts 
upon  the  written  agreement,  and  they  had  defended  themselves  at 
larw  on  the  ground  merely  of  the  facts  now  in  evidence,  with  or 
without  the  aid  of  any  statute  or  statutes,  the  plaintiff 
[*  795]  must  have  recovered,  at  *  least  if  his  case  ought  to  be  con- 
sidered as  free  from  fraud.  The  law  prohibits  generally, 
if  not  universally,  the  introduction  of  parol  evidence  to  add  to  a 
written  agreement,  whether  respecting  or  not  respecting  land,  or 
to  vary  it  How  can  a  man  say  that  a  written  contract  shall  be 
deemed  bad  at  law  for  omitting  a  term  verbally  agreed  upon  ?  We 
exclude  cases  of  fraud. 

It  is  said,  and  probably  with  truth,  that  the  three  Pycrofts,  if 
plaintiffs,  could  not  have  compelled  the  actual  plaintiff  as  a  de- 
fendant to  pay  the  premium  of  £200.  If  it  is  so,  this,  we  appre- 
hend, does  by  no  means  dispose  of  the  controversy.  It  happens 
not  very  infrequently  that  plaintiffs  obtain  decrees  for  the  specific 
performance  of  agreements,  the  specific  performance  of  which 
could  not  have  been  compelled  against  them  as  defendants.  Here 
the  actual  plaintiff,  objecting  to  be  subjected  to  either  sum  of 
£200,  would  probably  have  barred  himself  from  relief  in  equity. 
But  he  does  not  so  object     He  has  never  so  objected. 

And  our  opinion  is,  that  where  persons  sign  a  written  agree- 
ment upon  a  subject,  obnoxious  or  not  obnoxious  to  the  statute 
that  has  been  so  particularly  referred  to,  and  t^^ere  has  been  no 
circumvention,  no  fraud,  nor  (in  the  sense  in  which  the  term 
"  mistake  "  must  be  considered  as  used  for  this  purpose)  mistake, 
the  written  agreement  binds  at  law  and  in  equity,  according  to  its 
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terms,  although  verbally  a  provision  was  agreed  to,  which  has  not 
been  inserted  in  the  document ;  subject  to  this,  that  either  of  the 
parties,  sued  in  equity  upon  it,  may  perhaps  be  entitled,  in  gen- 
eral, to  ask  the  Court  to  be  neutral,  unless  the  plaintiff  will  con- 
sent to  the  performance  of  the  omitted  term. 

The  present  case  appears  to  us   to  come  within  this 
•rule;  so  that,  in  our  judgment,  the  only  substantial  dis-  [*796] 
pute  turns   on   the  allegation   that  the    agreement  was 
obtained  by  the  plaintiff  unfairly  or  under  circumstances  that  a 
Court  of  equity  must  deem  unfair. 

Upon  the  question  whether  the  execution  of  the  agree-  [797-806] 
ment  had  been  unfairly  obtained,  the  Court  considered 
that  a  decision  could  not  be  satisfactorily  arrived  at  upon  the  aflS- 
davit  evidence.  The  case  accordingly  stood  over  in  order  that 
witnesses  should  be  examined  viva  voce.  This  was  done  at  a  sub- 
sequent hearing;  and,  ultimately,  the  Lords  Justices,  being  of 
opinion  that  the  defendants  had  not  proved  the  case  of  unfairness 
or  misrepresentation,  gave  judgment  for  the  plaintiff,  with  costs. 

ENGLISH  NOTES. 

The  note  of  Eich  v.  Jackson,  referred  to  p.  848,  supra,  is  as  fol- 
lows :  — 

Lord  Chancellor  (26th  Feb.,  1794)  :  "In  this  case  I  have  found 
myself,  upon  two  different  occasions  where  it  has  come  before  me,  in 
that  difficulty  into  which  a  Judge  will  always  bring  himself  when  his 
curiosity,  or  some  better  motive,  disposes  him  to  know  more  of  a  cause 
than  judicially  he  ought.  Upon  the  evidence  which  I  took  at  the  trial 
in  order  to  bring  this  case  before  the  Court  of  law,  I  gave  credit  to 
the  veracity  of  the  witnesses ;  and,  believing  them,  it  is  impossible  to 
doubt  that  the  state  of  the  transaction  is,  as  the  plaintiff  has  repre- 
sented it,  that  in  the  agreement  the  terms  upon  which  they  treated,  in 
the  understanding  and  reasoning  of  the  parties,  were,  that  the  rent 
should  be  a  net  rent  without  any  deduction.  But  the  parties,  whatever 
their  communication  had  been,  had  executed  the  matter  by  signing  a 
written  agreement.  The  construction  of  that  agreement  it  is  impos- 
sible to  doubt.  It  is  a  lease  for  twenty-one  years  at  a  rent  of  eighty 
guineas,  to  be  paid  twenty  guineas  quarterly.  The  execution  of  that 
undoubtedly  is,  that  the  tenant  paying  the  rent  pays  twenty  guineas, 
so  much  in  money  and  his  land-tax  receipt  making  up  the  twenty 
guineas.  That  being  the  certain,  clear  effect  of  the  instrument,  makes 
the  whole  of  the  contract  upon  the  condition  of  that  letting.    The  prior 
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conversatioDs,  and  the  manner  of  drawing  it  up  hj  one  party  and  sign- 
ing it  by  another,  can  have  no  influence.  The  real  question  is,  whether 
in  this  Ck)urt  any  more  than  at  law,  where  the  Judges  have  said  I 
ought  not  to  have  admitted  the  evidence,  and  I  approve  their  determi- 
nation, it  ought  to  be  admitted;  whether  there  is  any  distinction  in  a 
Court  of  equity,  where  a  party  comes  to  enforce  a  written  agreement  by 
obtaining  a  more  formal  instrument,  and  to  add  in  doing  that  a  term 
not  expressed  in  the  written  agreement,  and  of  such  a  nature  as  to  bear 
against  the  written  agreement.  I  have  looked  into  all  the  cases,  and  I 
cannot  find  that  this  Court  has  ever  taken  upon  itself,  in  executing  a 
written  agreement  by  a  specific  performance,  to  add  to  it  by  any  cir- 
cumstance that  parol  evidence  could  introduce;  but  it  has  often,  with 
gi*eat  propriety,  where  an  attempt  has  been  made  to  obtain  by  a  decree 
of  this  Court  a  farther  security  or  more  ample  interest  than  the  party 
was  in  possession  of  by  the  paper  itself,  refiised,  if  it  appeared  the 
demand  was  fraudulent  or  unfair.  The  case  of  Joynes  v.  Statham  was 
relied  on.  That  was  a  case  where  parol  evidence  was  admitted  on  be- 
half of  the  defendant,  who  by  that  evidence  showed  that  the  plaintiff 
had  taken  an  unfair  advantage  of  the  evident  ignorance  of  the  defend- 
ant, and  drawn  an  agreement  for  him  in  terms  similar  to  that  in  this 
case,  in  which  the  same  circumstances  occurred.  The  defendant  set 
out  that  hb  rent  was  to  be  a  clear  rent  without  any  deduction.  Lord 
Hakdwicke  admitted  him  to  rebut  the  equity,  and  specifically  to  show 
that  case  by  parol  evidence.  I  looked  into  Lord  Hardwicke's  own 
note-book  upon  it.  It  is  very  short,  not  above  two  or  three  lines.  He 
mentions  Walker  v.  Walker,  2  Atk.  98,  that  was  cited  to  him  (a  deci- 
sion of  his  own),  and  then  he  makes  this  entry:  'Decree  specific  per- 
formance upon  the  terms  submitted,  to  by  the  answer,  the  plaintiff 
rather  choosing  this  than  to  have  his  bill  dismissed  with  costs.'  The 
result  of  his  opinion  therefore  was  to  have  dismissed  .the  bill  with 
costs.  Giving  the  plaintiff  a  decree  for  a  specific  performance  was  not 
making  a  decree  upon  the  evidence,  but  upon  the  submission  of  the 
plaintiff  and  of  the  defendant  in  his  answer  to  execute  a  lease  upon  the 
fair  terms.  In  Walker  v.  Walker,  the  point  was  exactly  the  same. 
The  bill  was  to  substantiate  a  charge  upon  a  copyhold  estate  surren- 
dered by  John  Walker,  the  eldest  brother  of  both  parties,  to  Ralph 
Walker.  It  was  an  absolute  surrender  upon  condition  that  he  should 
pay  out  of  the  estate  annuities  of  £5  to  a  brother  and  of  40«.  to  a  sister. 
The  charge  was  ineffectual  at  law.  They  attempted  to  recover  the 
annuities  there  and  could  not.  Then  they  came  into  equity  to  make 
good  these  charges,  which  they  could  not  at  law.  Two  defences  were 
set  up.  One  is  not  mentioned  in  Atkyns,  and  was  not  material.  The 
other  was  that  John  Walker  was  dying  at  the  time;  that  in  the  com- 
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munication  he  had  with  the  family  he  made  this  arrangement:  that 
he  would  sarrender  that  copyhold  to  Balph^  who  would  he  his  heir;  and 
that  he  should  pay  these  annuities  to  Thomas  Walker  the  hrother  and 
to  the  sister;  and  Thomas  was  to  surrender  to  Ealph^  suhject  to  his 
own  life,  another  copyhold  which  he  had.  The  evidence  proved  it  to 
demonstration;  and  that  it  was  a  promise,  when  the  instructions  were 
given  for  surrendering  the  first  copyhold,  that  Thomas  would  surrender 
his.  The  surrender  of  the  other  was  first  perfected,  and  then  Thomas 
said,  '  I  admit  I  promised,  hut  I  have  got  John  fast,  and  am  not  hound.' 
Then  he  applied  for  the  annuity.  They  said  he  should  have  the  annuity 
when  he  would  perform  the  condition.  The  cases  quoted  were  from 
Vernon,  where  a  testator  had  heen  prevented  from  altering  his  will  hy 
the  undertaking  of  the  party  to  do  what  the  testator  would  have  com- 
pelled him  to  do  but  for  that  undertaking.  In  the  objection  taken  I  ob- 
serve (you  do  not  often  find  great  reasoning  in  Lord  Hardwicke's  notes, 
but  generally  a  short  answer)  the  counsel  says  it  was  to  establish  an 
agreement.  *No,'  says  Lord  Habdwicke,  'it  was  to  rebut  an  equity.' 
The  other  defence  set  up  was  dishonest.  The  result  was  Lobd  Habd- 
wicke dismissed  the  bill,  praying  the  establishment  of  the  equitable 
charge,  but  without  costs,  upon  the  special  ground  that  the  defendant  had 
setup  another  defence  in  his  answer  which  he  knew  to  be  perfectly  false. 

^^  Legal  v.  Millar,  2  Ves.  299,  is  not  the  same  sort  of  case,  but  it 
runs  upon  the  same  ground.  There  the  bill  was  dismissed.  It  was 
brought  to  establish  an  agreement  for  a  lease  of  a  house.  The  agree- 
ment was  in  writing,  that  in  consideration  of  the  defendant's  repairing 
the  house,  which  by  the  paper  he  agreed  to  do,  the  plaintiff  should 
take  a  lease  at  a  rent  of  £30  a  year.  After  execution  it  turned  out 
that  the  house  could  not  be  repaired,  and  that  it  would  be  better  to 
rebuild  it ;  and  a  fact  took  place  that  as  between  the  parties  destroyed 
the  agreement,  for  it  was  rebuilt  by  mutual  consent,  and  a  new  agree- 
ment was  made  by  parol  for  a  rent  of  £40.  The  plaintiff  afterwards 
thought  proper  to  bring  the  bill  to  have  the  lease  at  the  rent  first 
agreed  on  in  consideration  of  repairing.  Sir  John  Strange  had  no 
difficulty  to  admit  the  evidence  of  the  latter  agreement,  for  it  was  an 
independent,  substantive,  collateral  agreement  after  the  original  agree- 
ment was  rebus  ipsis  et  factis  totally  at  an  end;  but  he  dismissed  the 
bill,  because  it  was  a  bill  without  any  equity  or  good  conscience. 

^^Pltcairn  v.  Ogbourne,  2  Ves.  375,  is  not  applicable.  The  objection 
there  was  taken  to  the  competency  of  the  evidence.  I  wonder  at  it, 
for  the  real  objection  was  to  the  relevancy.  It  was  a  secret,  fraudulent, 
and  collateral  agreement  that  a  bond  which  appeared  to  be  for  the  pay- 
ment of  £150  a  year  should  be  but  for  £100.  The  other  sum  was  held 
out  as  a  blind  to  the  uncle  of  the  lady,  from  whom  she  had  great 
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expectations.  Sir  John  Strange  read  the  evidence,  and  then  he 
found  he  was  doing  nothing,  for  after  reading  it  it  proved  onlj  a 
fraudulent  agreement  which  could  not  prevail.  But  the  objection 
points  not  to  the  competency  of  the  evidence  explanatory  of  the  agree- 
ment, but  it  was  a  defeasance  collateral  and  independent,  and  made  at 
another  time.  Baker  v.  Paine,  1  Ves.  456,  has  no  reference  to  this 
question.  There  was  a  great  deal  of  evidence,  which  was  properly  ad- 
mitted, because  the  bill  was  upon  this  ground.  The  parties  had  entered 
into  a  minute  of  an  agreement  between  them.  After  execution  of  it 
they  had  given  it  to  an  attorney  to  be  drawn  up,  and  the  agreement  he 
drew  up  varied  from  the  minute,  and  most  materially,  in  consequence 
of  his  ignorance  of  the  transaction  between  the  parties.  It  was  between 
the  captain  of  an  India  ship,  entitled  to  his  privilege  to  the  amount  of 
£1500  and  the  defendant.  He  sold  his  goods  in  a  lump  to  the  de- 
fendant, and  in  the  transaction  they  made  a  computation  of  what  the 
amount  of  his  privilege  might  be,  and  what  would  be  the  amount  of 
the  deductions,  in  the  whole  46^-  per  cent  upon  the  supposed  price. 
Annexed  to  this  computation  they  made  a  minute  of  the  agreement, 
and  in  that  it  was  mentioned  that  the  46^  per  cent  was  to  be  deducted 
on  the  above-mentioned  account.  They  gave  this  minute  to  the  attor- 
ney, and  he  made  the  deduction  of  46J  per  cent  to  be  upon  the  amount 
of  the  bargained  premises,  using  a  phrase  that  did  not  apply  to  it  at 
all.  The  goods  consisted  of  chinaware.  It  happened  by  the  China 
ships  missing  their  voyage  that  the  captain's  goods  sold  for  £4000, 
upon  which  the  purchaser  said,  *I  have  overpaid  you;  you  are  my 
debtor  in  respect  of  the  deduction  of  46^  per  cent  which  you  are  to 
answer.'  The  obvious  consequence  was  that  it  was  an  impossible  trans- 
action, for  the  more  the  goods  sold  for  the  less  the  seller  was  to  get. 
The  evidence  was  that  of  India  captains  and  brokers  as  to  the  usage  of 
the  trade.  Lord  Hardwicke  heard  it  all  very  properly.  The  minute 
of  the  agreement  was  very  short,  and  referred  to  accounts  and  related 
to  transactions  in  trade.  It  was  to  be  explained  by  the  course  of  that 
trade  and  the  manner  of  dealing,  and  the  final  result  was  to  rectify  the 
blunder  by  the  minute.  Lord  Hardwicke's  note  adds,  the  parties 
afterwards  settled  it  by  consent. 

"  Filmer  v.  Oottj  7  Bro.  P.  C.  70,  is  referred  to  in  the  case  in  the 
Term  Keports.  Bex  v.  Inhabitants  of  Scammonden,  3  T.  B.  474.  That 
last  case  does  not  refer  to  this  in  the  least.  There  the  Quarter  Sessions 
held  the  four  guineas  paid  towards  the  expense  of  the  fine  to  be  part  of 
the  consideration  of  the  conveyance,  and  the  Court  of  King's  Bench 
affirmed  their  order.  In  Filmer  v.  Gott^  the  evidence  was  not  to  con- 
tradict the  deed,  but  to  show  that  it  was  obtained  by  fraud  and  upon  a 
false  consideration,  which  is  one  of  the  ingredients  of  the  fraud. 
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'^  It  would  be  difficult  to  find  more  cases  than  those  cited  that  are 
strictly  applicable.  None  go  farther  than  this  in  the  decisions  and 
rules  laid  down,  —  that  parol  evidence  of  the  conduct  of  the  parties,  the 
manner  of  conducting  the  transaction,  the  unfairness  and  hardship,  may 
afford  a  good  ground  to  leave  the  party  in  the  condition  in  which  he 
put  himself  at  law,  to  make  what  he  chooses  to  make  of  it,  but  ought 
not  to  make  this  Court  give  him  any  aid.  If  the  defendant  had  not  got 
by  this  paper  wh^it  would  be  a  security  at  law,  and  had  applied  to  me, 
and  the  case  was  reversed  as  to  the  situation  of  the  parties,  I  would  not 
put  the  defendant  in  a  better  condition  than  that  paper  had  put  her  in. 
It  is  impossible  to  admit  any  deviation  from  the  rule  at  law.  That 
confines  the  whole  to  the  written  agreement,  and  does  not  admit  that 
to  be  varied  by  any  evidence  of  the  conversation  or  conduct  of  the 
parties.  That  rule  will  not  affect  the  case  of  a  subsequent,  distinct, 
collateral  agreement;  but  the  evidence  which  I  have  heard,  and  ought 
not  to  have  heard,  in  this  case  is  evidence  of  what  passed  at  the  time 
of  and  prior  to  the  written  agreement.  The  lease  must  be  according 
to  the  written  agreement.  I  suppose  the  plaintiff  would  not  wish  for  a 
lease  according  to  that." 

(The  plaintiff  declined  to  execute  such  a  lease.) 

Lord  Chancellor:  **I  must  therefore  dismiss  the  bill,  but  I  will 
not  dismiss  it  with  costs.'' 

The  distinction  indicated  in  the  rule  is  further  illustrated  by  the 
well-known  case  of  Woollam  v.  Heam  (1802),  7  Ves.  211,  6  R.  R.  113 
(set  forth  as  a  leading  case  in  2  White  &  Tudor),  where  Sir  William 
Grant,  M.  R.,  dismissed  a  bill  for  specific  performance  of  an  agree- 
ment for  a  lease  of  a  house  with  a  variation  for  which  parol  evidence 
only  was  offered;  although  the  learned  Judge  was  so  impressed  with 
the  evidence  that  he  dismissed  the  bill  without  costs. 

The  effect  of  the  Statute  of  Frauds  upon  the  question  coming  under 
the  rule  is  tersely  put  by  Lord  Redesdale  in  Clinan  v.  Cooke  (1802), 
1  Sch.  &  Lef.  22,  39,  9  R.  R.  3.  After  quoting  the  statute,  ''No 
person  shall  be  charged,"  &c.,  he  says:  ''Before  the  statute,  if  a  bill 
had  been  brought  for  specific  performance,  and  it  had  appeared  that  the 
agreement  had  been  prepared  contrary  to  the  intent  of  the  defendant, 
he  might  have  said,  '  That  is  not  the  agreement  I  meant  to  have 
signed.'  Such  a  case  is  left  as  it  was  by  the  statute.  It  does  not  say 
that  a  written  agreement  shall  bind,  but  that  an  unwritten  agreement 
shall  not  bind." 

It  has  been  held  (although  the  point  is  of  less  importance,  owing  to 

the  facility  of  amendment  under  the  new  practice)  not  necessary  for 

the  plaintiff,  on  the  face  of  his  bill  for  specific  performance,  to  offer 

to  submit  to  the  terms,  as  to  a  collateral  parol  contract,  which  the  Court 
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would  impose  upon  him  at  the  hearing.  Jervis  v.  Berridge  (1873), 
L.  R.  8  Ch.  351,  28  L.  T.  481,  21  W.  R.  395. 

In  a  case  where  the  Statute  of  Frauds  had  not  been  pleaded,  and 
could  not  by  reason  of  part  performance  have  been  pleaded,  it  was  held 
by  North,  J.,  having  regard  particularly  to  the  provisions  of  sect.  24, 
sub-sect.  7  of  the  Judicature  Act,  1873,  that  there  was  no  difficulty  in 
giving  relief  by  way  of  specific  performance  of  the  written  contract  as 
rectified  by  the  parol  evidence;  and  he  proceeded  to  take  the  evidence 
accordingly;  but  before  the  evidence  was  concluded  the  parties  agreed 
to  a  compromise.  Alley  v.  Fish&r  (1886),  34  Ch.  D.  367,  56  L.  J.  Ch. 
208,  55  L.  T.  807,  35  W.  R.  301. 

It  may  here  be  observed,  that  although  in  most  of  the  old  cases  there 
is  a  tacit  if  not  express  reference  to  the  Statute  of  Frauds,  some  of 
them  appear  to  convey  the  impression  that  it  was  beyond  the  power  of 
the  Old  Court  of  Chancery  at  once  to  rectify  a  written  agreement  and 
to  enforce  the  agreement  so  rectified.  However  this  may  be,  there  can 
be  no  question  as  to  the  power  of  the  Court  as  constituted  under  the 
Judicature  Acts;  and  the  Statute  of  Frauds  is  clearly  now  the  only 
bar  to  the  power  of  the  Court  to  enforce  a  written  agreement  as  rec- 
tified by  a  parol  stipulation. 

Another  class  of  cases  nearly  allied  to  the  cases  supporting  the  above 
rule,  are  those  which  show  that  parol  evidence  is  inadmissible  to  vary 
terms  by  which  parties  have  in  writing  agreed  to  be  bound,  and  there 
is  the  class  of  cases  on  the  other  hand  where  the  parol  evidence  has 
been  admitted  to  prove  the  alternative,  either  that  the  parties  agreed 
to  something  different  from  the  writing  set  up  as  containing  the  con- 
tract, or  that  they  never  agreed  at  all.  Such  cases  will  be  found  col- 
lected in  the  notes  to  No.  15  of  '*  Contract,"  6  R.  C.  at  p.  168  et  seq,, 
and  in  the  notes  to  Nos.  19-21  of  "Contract,"  6  R.  C.  at  p. 226.  An- 
other nearly  allied  principle  will  be  found  in  the  cases  under  the  next 
following  rule. 

AMERICAN  NOTES. 

The  Enjrlish  doctrine  that  a  parol  variation  may  be  set  up  by  a  party  re- 
sisting specific  performance  of  a  written  contract,  but  not  by  a  party  seeking 
s|>ecific  performance,  has  been  sharply  criticised  by  American  Courts  and 
text-writers.  Thus,  in  Story,  Equity  Jurisprudence,  13th  ed.  s.  161,  it  is 
said  :  **  In  cases  of  asserted  mistake  in  written  contracts,  where  the  mistake  is 
to  be  established  by  parol  evidence,  the  question  has  often  been  mooted  how 
far  a  Court  of  equity  ought  to  be  active  in  granting  relief  by  a  specific  per- 
formance in  favor  of  the  party  seeking  to  reform  the  contract  upon  such  parol 
evidence,  and  to  obtain  performance  of  it  when  it  shall  stand  reformed.  It 
is  admitted  that  a  defendant  against  whom  a  specific  performance  of  a  written 
agreement  is  sought,  may  insist  by  way  of  answer  upon  the  mistake  as  a  bar 
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to  such  a  bill ;  because  he  may  insist  upon  any  matter  which  shows  it  to  be 
inequitable  to  grant  such  relief.  A  Court  of  equity  is  not,  like  a  Court  of 
law,  bound  to  enforce  a  written  contract ;  but  it  may  exercise  its  discretion 
when  a  specific  performance  is  sought,  and  may  leave  the  party  to  his  remedy 
at  law.  It  will  not,  therefore,  interfere  to  sustain  a  bill  for  a  specific  perform- 
ance when  it  would  be  against  conscience  and  justice  so  to  do.  On  the  other 
hand,  it  seems  equally  clear  that  a  party  may  as  plaintiff  have  relief  against  a 
written  contract  by  having  the  same  set  aside  and  cancelled  or  modified^ 
whenever  it  is  founded  in  a  mistake  of  material  facts,  and  it  would  be  un- 
conscientious and  unjust  for  the  other  party  to  enforce  it  at  law  or  in  equity. 
But  the  case  intended  to  be  put  differs  from  each  of  these.  It  is  where  the 
party  plaintiff  seeks  not  to  set  aside  the  agreement,  but  to  enforce  it  when  it 
is  reformed  and  varied  by  the  parol  evidence.  A  very  strong  inclination  of 
opinion  has  been  repeatedly  expressed  by  the  English  Courts  not  to  decree  a 
specific  performance  in  this  latter  class  of  cases;  that  is  to  say,  not  to  admit 
parol  evidence  to  establish  a  mistake  in  a  written  agreement,  and  then  to 
enforce  it  as  varied  and  established  by  that  evidence.  On  various  occasions, 
such  relief  has  under  such  circumstances  been  denied.  But  it  is  extremely 
difficult  to  perceive  the  principle  upon  which  such  decisions  can  be  supported 
consistently  with  the  acknowledged  exercise  of  jurisdiction  in  the  Court  to  re- 
form written  contracts  and  to  decree  relief  thereon.  In  America,  Mr.  Chan- 
cellor Kent,  after  a  most  elaborate  consideration  of  the  subject,  has  not 
hesitated  to  reject  the  distinction  as  unfounded  in  justice,  and  has  decreed 
relief  to  a  plaintiff  standing  in  the  precise  predicament."  Citing  Gillespie  v. 
Moon,  infra,  and  other  cases. 

See  also  2  Pomeroy,  Equity  Jurisprudence,  2nd  ed.  sects.  861-862. 

The  leading  American  decision  repudiating  the  English  doctrine  is  Gil- 
lespie V.  Moon,  2  Johnson's  Ch.  (X.  Y.)  585.  There  A.  agreed  to  sell  B.  a 
parcel  of  land.  By  mistake,  the  premises  were  wrongfully  described  in  the 
deed,  so  that  too  much  land  was  included.  In  a  proceeding  in  equity,  the 
vendee  was  decreed  to  reconvey  the  surplus.  Chancellor  Kent,  in  the  course 
of  a  learned  opinion,  said  that  it  would  be  a  great  defect  in  what  Lord  Eldon 
termed  the  moral  jurisdiction  of  the  Court,  if  there  were  no  relief  for  such  a 
case ;  that  it  had  often  been  held  that  on  bills  for  specific  performance  of  an 
agreement  in  writing,  the  defendant  might  set  up  as  a  defence  a  mistake  in 
the  writing ;  that  there  was  no  reason  why  a  plaintiff,  seeking  specific  per- 
fornMince,  should  not  be  entitled  to  have  a  mistake  in  the  writing  corrected, 
and  the  contract,  as  corrected,  specifically  enforced.  Cases  of  similar  purport 
are  McDonald  v.  Yunghhifh,  46  Federal  Reporter  (U.  S.),  836;  Rogers  v. 
Atkinson,  1  Kelley  (Ga.),  12;  Wall  v.  Arringfon,  13  Georgia,  88,  91 ;  Philpoft 
V.  Elliott,  4  Maryland  Ch.  273 ;  Olson  v.  Erickson,  42  Minnesota,  440  ;  Moshy 
V.  Wall,  23  Mississippi,  81  ;  Tilton  v.  Tilton,  9  New  Hampshire,  385,  392; 
Hitchins  V.  Pettingill,  58  id.  386  ;  Keisselhrack  v.  Livingston,  4  Johnson's  Ch. 
(N.  Y.)  144;  Beardslfi/  v.  Duniley,  60  New  York,  577,  580. 

On  the  other  hand,  in  cases  of  agreements  required  by  the  Statute  of  Frauds 
to  be  in  writing,  where  evirlence  of  the  mistake  would  enlarge  the  scope  of 
the  writing,  there  is  a  strong  current  of  authority  to  the  effect  that  the  evi- 
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dence  is  inadmissible  in  behalf  of  a  plaintiff  seeking  specific  performance. 
The  leading  decision  in  support  of  this  view  is  Glofs  v.  Hulbert,  102  Massa- 
chusetts, 24,  35.  The  plaintiff  in  that  case  filed  a  bill  in  equity,  setting  forth 
an  agreement  for  the  sale  of  certain  land  by  the  defendant  to  the  plaintiff,  and 
the  execution  of  a  deed  which  by  mistake  omitted  a  portion  of  the  land,  and 
praying  for  a  decree  compelling  the  defendant  to  convey  to  plaintiff  the 
omitted  land.  The  Court  held,  in  an  elaborate  opinion  by  Wells,  J.,  that, 
in  view  of  the  Statute  of  Frauds,  no  such  decree  could  be  made.  **  Rectifica- 
tion by  making  the  contract  include  obligations  or  subject-matter,  to  which 
its  written  terms  will  not  apply,  is  a  direct  enforcement  of  the  oral  agreement, 
as  much  in  conflict  with  the  Statute  of  Frauds  as  if  there  were  no  writing  at 
alL*'  At  p.  41,  the  Court  distinguishes  Gillespie  v.  Moon  as  follows :  "  But  in 
Gillespie  v.  Moon  the  relief  sought  and  granted  was  by  way  of  restricting,  and 
not  by  enlarging,  the  operation  of  the  deed.  Such  relief  would  not,  as  already 
shown,  conflict  with  the  Statute  of  Frauds ;  and  neither  the  discussion  in  that 
case,  nor  the  citation  of  authorities,  had  reference  to  the  bearing  of  the  Statute 
of  Frauds  upon  the  question  of  affording  relief  upon  contracts  relating  to  land. 
Indeed  the  English  cases  furnish  but  little  aid  upon  that  point,  for  the  reason 
that  the  Courts  there  have  generally,  without  i*eference  to  the  Statute  of 
Frauds,  refused  to  enforce  written  contracts  with  a  modification  or  variation 
set  up  by  parol  proof.  .  .  . 

**  The  principle  which  was  maintained  by  Chancellor  Kent,  and  upon 
which  the  English  authorities  were  cited  by  him  in  Gillespie  v.  Moon,  was, 
that  relief  in  equity  against  the  operation  of  a  written  instrument,  on  the 
ground  that  by  fraud  or  mistake  it  did  not  express  the  true  contract  of  the 
parties,  might  be  afforded  to  a  plaintiff  seeking  a  modification  of  the  contract* 
as  well  as  to  a  defendant  resisting  its  enforcement.  That  proposition  must 
be  considei'ed  as  fully  established.  1  Story  Eq.  s.  161.  It  is  quite  another 
proposition,  to  enlarge  the  subject  matter  of  the  contract,  or  to  add  a  new 
term  to  the  writing,  by  parol  evidence,  and  enforce  it.  No  such  proposition 
was  presented  by  the  case  of  Gillespie  v.  Moon,  and  it  does  not  sustain  the 
right  to  such  relief  against  the  Statute  of  Frauds." 

Though  this  reasoning  may  be  sufficient  to  distinguish  the  decision  of 
Chancellor  Kent,  it  will  not  apply  to  some  of  the  other  cases  cited  above,  as 
supporting  his  view.  In  some  of  them  it  is  expressly  held  that  there  is  no 
difference  between  cases  within  the  statute  and  others,  and  that  it  is  imma- 
terial that  evidence  of  the  mistake  will  enlarge  the  scope  of  the  writing. 
Thus  in  Tilton  v.  Tilton,  supra,  the  Court  say:  "In  Elder  v.  Elder,  10  Maine, 
80,  it  is  said,  *  a  deed  conveys  one  farm,  when  it  may  be  proved  by  parol  that 
it  should  have  conveyed  two.  Here  equity  cannot  relieve  without  violating 
the  statute.'  And  it  is  thus  attempted  to  distinguish  that  case  from  Gillespie 
V.  Moon,  2  Johns.  Ch.,  where  the  deed  conveyed  too  much  land.  If  this 
position  rests  upon  the  provisions  of  the  Maine  statute,  it  may  be  well  enough. 
But  we  cannot  accede  to  it  as  the  true  rule  of  chancery  jurisprudence,  to  be 
derived  from  the  adjudged  cases  in  England  and  America.  In  our  opinion, 
a  Court  of  equity  is  competent  to  correct  and  reform  any  material  mistake  in 
a  deed  or  other  written  agreement,  whether  that  mistake  be  the  omission  or 
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insertion  of  a  material  stipulation ;  and  whether  it  be  made  ont  by  parol  tes- 
timony, or  be  confirmed  by  other  more  cogent  proofs.  And  the  same  rule 
applies  to  contracts  within  the  operation  of  the  Statute  of  Frauds." 

The  conclusion  cannot  be  avoided  that  the  American  law  on  this  subject 
is  in  a  yery  chaotic  state.  In  accord  with  Glass  v.  Hidbert  are  Onbom  v. 
Phelpsj  19  Connecticut,  63 ;  Elder  v.  Elder,  10  Maine,  80 ;  Jordan  v.  Fay,  40  id. 
130;  Climer  v.  Hovey,  15  Michigan,  18;  Davis  v.  Ely,  104  North  Carolina,  16  ; 
Macomber  v.  Peckham,  16  Rhode  Island,  485;  Westbrook  v.  Harbeson,  2 
McCord's  Ch.  (S.  C.)  112. 

Even  in  the  jurisdictions  where  this  view  is  taken,  it  is  clear  that  a  defend- 
ant may  set  up  a  mistake  in  resisting  specific  performance.  See  Osbom  v. 
Phelps,  supra ;  Davis  v.  Ely,  supra. 

The  Rhode  Island  case  of  Macomber  v.  Peckkam,  supra,  contains  a  good 
discussion  of  this  topic.  The  Court  points  out  that  the  effect  of  the  Statute 
of  Frauds  is  but  slightly  dwelt  upon  in  the  English  cases,  because  the  English 
Chancery  Courts  refuse  relief  whether  the  written  contract  is  within  the  stat- 
ute or  not,  while  in  the  American  cases  the  bearing  of  the  statute  is  more 
explicitly  considered,  with  a  resulting  conflict  of  authority.  At  p.  401,  the 
Court  uses  this  language:  **  The  great  names  of  Kent  and  Story  are  in- 
voked in  support  of  the  jurisdiction.  Kent  and  Story  say  there  is  no  reason 
why  oral  testimony  should  not  be  received  as  readily  when  offered  by  the  com- 
plainant to  reform  the  written  contract  and  enforce  it,  when  reformed,  as 
when  offered  by  the  defendant  to  defeat  its  enforcement.  This  may  be  so 
when  the  written  contract  is  not  within  the  Statute  of  Frauds ;  but  when  the 
contract  is  within  the  statute  the  difference  between  receiving  oral  testimony, 
when  offered  for  the  purpose  of  varying  the  contract  and  enforcing  it  as  varied, 
and  receiving  it  when  offered  for  the  purpose  of  showing  that  the  contract  as 
written  is  not  what  was  agreed  to,  and  of  defeating  the  enforcement,  is  the 
difference  between  doing  what  is  forbidden  by  the  statute  and  doing  what  is 
not  forbidden.  .  .  .  The  remarks  of  Kent  and  Story  seem  to  have  been 
directed  against  the  doctrine  of  the  English  Chancery  Coui-ts,  which,  as  we 
have  seen,  is  applied  to  all  written  contracts,  whether  within  the  statute  or 
not,  and  it  does  not  appear  that  in  making  them,  they  gave  thought  to  the 
distinction  created  by  the  statute." 

The  Massachusetts  doctrine  seems  to  be  unpopular  with  the  text-writers, 
and  is  perhaps  opposed  to  the  weight  of  authority.  In  Browne,  Statute  of 
Frauds,  5th  ed.  s.  441,  it  is  said :  '<  These  views  [t.  e.  those  expressed  in  Glass 
V.  Hulbert]  are  enforced  in  an  opinion  of  extraordinary  ability  and  learaing  ; 
but  they  have  not  commanded  the  assent  of  the  Courts.  The  preponderance 
of  authority  remains  on  the  side  of  maintaining  the  jurisdiction  to  reform 
contracts  or  conveyances  in  cases  of  mistake  or  fraud  proved  by  oral  testimony 
only,  notwithstanding  the  Statute  of  Frauds.^'    See  also  sect.  444  a. 

In  Pomeroy,  Equity  Jurisprudence,  2nd  ed.  s.  867,  the  doctrine  is  sharply 
assailed  :  '*  The  principles  which  underlie  the  theory  advocated  by  the  Massa- 
chusetts Court,  if  carried  out  to  their  legitimate  results,  would  work  a  virtual 
revolution  in  equity  jurisprudence,  would  confine  its  most  salutary  remedial 
functions  within  very  narrow  limits,  and  would  overturn  doctrines  which  have 
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been  regarded  as  settled  since  the  earliest  periods  of  the  jurisdiction.  They 
would  greatly  abridge  the  remedy  of  reformation ;  they  would  prevent  the 
Court  from  e:>tablishing  and  enforcing  parol  contracts  which  the  defendant's 
actual  fraud  had  prevented  from  being  put  into  writing ;  and  in  fact,  these 
principles  cannot  be  reconciled  with  the  doctrines  upon  which  the  jurisdiction 
of  equity  to  enforce  parol  contracts  in  cases  of  part  performance  is  vested. 
The  Statute  of  Frauds  is  no  real  obstacle  in  the  way  of  administering  equitable 
remedies  so  as  to  promote  justice  and  prevent  wrong.  Equity  does  not  deuy 
Qor  overrule  the  statute ;  but  it  declares  that  fraud  or  mistake  creates  obliga- 
tioQS>  and  confers  remedial  rights  which  are  not  within  the  statutory  prohibi- 
tiou  ;  iu  ree'pect  of  them,  the  statute  is  uplifted." 

The  whole  subject  is  thoroughly  treated  in  a  foot-note  to  sect  867  of  Pomeroy. 
See  also  an  article  in  24  American  Law  Register,  New  Series,  81 ;  I  Sugden, 
Vei^iors  and  Purchasers,  8th  Am.  ed.  243;  and  the  American  Notes  in  2 
White  and  Tudor *8  Leading  Cases  in  Equity,  4th  ed.  pp.  994,  et  seq. 


No.  3.  — COOPER  V.  PHIBBS. 
(1867.) 

No.   4.  — BEAUCHAMP  (EARL)  v,  WINN. 
(1873.) 

RULE. 

A  CONTRACT  in  writing,  although  executed  and  acted 
on,  may  be  set  aside  on  clear  evidence  of  a  mutual  mis- 
take entering  into  the  essence  of  the  consideration :  and 
this  although  the  mistake  consists  in  the  erroneous  inter- 
pretation of  an  ambiguous  grant,  and  Ihe  circumstance 
that  the  party  claiming  rescission  was  ignorant  of  title- 
deeds  in  his  own  possession. 

Cooper  V.  Phibbs. 

L.  R.  2  H.  L.  149-172  (s.  c.  16  L.  T.  678;  15  W.  R.  1049). 
n  ( 0  ]  A  greement,  —  Mistake.  —  Rescission . 

\\'h*^*v  u  cause  petition  (in  Ireland)  in  seeking  the  cancellation  of  an 
(fcwumuuHit  for  the  hiring  of  property,  sets  forth  facts  which  go  to  establish  a 
%i{[»  t»*  tbr  property  itself,  and  the  answering  affidavits  do  not  deny  these 
|*iHi,  btU  set  up  a  title  in  the  defendants  to  the  property,  the  Court  may, 
^Hih^v  tliti  jreneral  prayer  for  relief,  make  a  declaration  as  to  the  plaintiff's 
hiW  W  Ui«?  property. 
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Where  two  parties,  under  a  mistake  of  fact,  enter  into  an  agreement,  either 
of  them  has  a  title  to  come  to  equity  to  be  relieved  from  it.  That  relief  will 
be  given  on  the  principles  of  good  conscience  alone. 

A.  was  in  expectation  of  succeeding  to  estates  then  in  the  possession  of  his 
elder  unmarried  brother.  That  brother  purchased  a  fishery,  which  was  duly 
conveyed  to  him;  he  afterwards  became  lunatic,  and  A.  was  appointed  his 
committee.  A.  had  two  sons,  B.  and  C.  On  B.*s  marriage,  in  1827,  a  settle- 
ment was  executed,  to  which  A.,  B.,  and  C.  were  all  parties,  and  it  contained 
a  covenant  on  the  part  of  A.,  that  if  he  should  succeed  to  the  lunatic's  estates 
of  inheiitance  and  hereditaments,  he  would  convey  them  to  trustees  for  him- 
self for  life,  then  to  B.  and  his  heirs  male  in  strict  settlement,  remainder  to 
C.  and  his  heirs  male  in  strict  settlement.  Similar  covenants  were  entered 
into  by  B.  and  C.  A.  died.  The  only  children  of  B.'s  marriage  were  daugh- 
ters. B.  act«d,  as  his  father  had  done,  as  the  committee  of  the  lunatic,  and 
in  that  character  introduced  into  Parliament  a  bill  to  enable  the  lunatic  to 
make  cuts  and  canals  for  the  improvement  of  the  fishery.  While  the  bill  was 
passing  through  Parliament  the  lunatic  died,  and  all  his  estates,  the  fishery 
included,  were  taken  possession  of  by  B.,  who,  having  got  the  Act  passed, 
made  the  cuts  and  canals  under  its  authority.  The  Act  recited  the  settlement 
of  1827,  and  that  the  fishery  had  been  the  property  of  the  lunatic,  but  was  by 
his  death  vested  in  B.  On  the  death  of  B.  (his  brother  C.  being  already  dead) 
C.'s  eldest  son  entered  into  possession  of  the  estates,  but  believing  (as  he 
had  always  heard)  that  the  fishery  was  the  property  of  B.,  he  agreed  to  take 
it  on  a  rent  from  B.'s  daughters.  He  soon  afterwards  read  the  private 
Act,  and  then,  believing  that  under  the  deed  of  1827  and  the  provisions  of 
the  Act,  the  fishery  really  belonged  to  himself,  he  filed  a  cause  petition 
in  the  Court  of  Chancery  in  Ireland,  stating  the  facts,  and  praying  that 
the  agreement  might  be  ordered  to  be  delivered  up,  and  for  such  other  relief 
as  **  the  nature  of  the  case  would  admit  of,  and  to  the  Court  might  seem 
fit.**  The  answer  of  the  daughters  claimed  the  fishery  as  B.*s  property  under 
the  Act: 

Held,  that  the  fishery  was  the  property  of  C.'s  eldest  son,  under  the  pro- 
visions of  the  deed  of  1827,  which  were  not  modified  in  any  way  by  the 
Act: 

*Held,  also,  that  the  agreement  having  been  made  in  mutual  mis-  [*150] 
take,  the  plaintiff,  though  there  was  no  fraud,  was  entitled  to  have  it 
set  aside: 

He2d,  also,  that  under  this  form  of  proceeding,  the  whole  facts  fully  ap- 
pearing on  the  face  of  the  petition  and  answering  affidavits,  the  Court  was 
authorised  not  only  to  set  aside  the  agreement,  but  to  declare  the  plaintiff's 
title  to  the  fishery. 

Per  Lord  Westbury  :  In  the  maxim  "  Ignorantia  juris  hand  excxisat,**  the 
word  ^*jus "  has  the  sense  of  general  law  or  of  private  right  according  to 
circumstances. 

Special  directions  were  given  as  to  the  expenditure  made  by  B.  on  the 
fishery  improvement,  and  also  for  the  purpose  of  adding  fresh  parties  to  the 
suit,  BO  as  to  make  a  final  determination  of  the  cause. 
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This  was  an  appeal  against  a  decretal  order  of  the  Lord  Chan- 
cellor of  Ireland,  dated  14th  of  June,  1865,  and  made  under  the 
following  circumstances :  — 

By  deed  of  the  12th  of  May,  1806,  Sir  Edward  Crofton,  for  the 
considerations  therein  mentioned,  conveyed  the  lands  of  Ballysa- 
dare,  in  the  county  of  Sligo,  with  tolls  and  customs  of  markets, 
&c. ,  and  the  salmon  fishery,  and  all  other  the  fisheries  of  the  river 
of  Ballysadare,  situate  in  the  same  county,  to  Joshua  Edward 
Cooper  in  fee. 

Shortly  after  this  conveyance  had  been  executed  Joshua  Edward 
Cooper  (who  was  unmarried)  was  declared  a  lunatic,  and  Edward 
Synge  Cooper,  his  only  brother,  and  his  presumptive  heir,  was 
appointed  committee  of  his  estates.  His  estate  in  the  county  of 
Sligo  was  called  the  Markree  estate.  Edward  Synge  Cooper  had 
two  sons :  Edward  Joshua  Cooper  and  Richard  Wordsworth  Cooper. 
Edward  Joshua  had  been  once  married,  but  had  no  child  by  that 
marriage.  On  the  13th  of  February,  1827,  a  deed  of  settlement 
was  executed  on  his  intended  marriage  with  Miss  Wynne,  and  to 
that  settlement  his  father,  Edward  Synge  Cooper,  and  his  brother, 
Richard  Wordsworth  Cooper,  became  parties.  Under  that  settle- 
ment Edward  Synge  Cooper  covenanted  that  if  the  lunatic  should 
die  intestate  and  without  issue,  and  should  be  at  the  time  of  his 
death  seised  in  fee  "  of  or  in  the  said  several  towns,  lands,  tene- 
ments, or  hereditaments  in  the  county  of  Sligo,  *  &c. ,  **  therein- 
before and  thereinafter  particularly  enumerated  and  described ;  ' 
or  if  at  any  time  after  the  decease  of  the  lunatic  he,  Edward  Synge 
Cooper,  should  happen  to  be  seised  of  any  freehold  estate  "  in  the 
said  several  last-mentioned  lands,  tenements,  and  heredi- 
[*151]  taments,  *  by  any  title  derived  by,  through,  or  under" 
the  lunatic,  he,  Edward  Synge  Cooper,  would,  within  six 
months  after  the  lunatic's  death,  convey  to  trustees  "  all  that  and 
those  the  town  and  lands  of  Ballysadare,  and  all  the  tenements, 
houses,  and  plots  therein,  together  with  the  tolls  and  customs  of 
the  fairs  and  markets  therein  .  .  .  and  all  other  estates  of  inher- 
itance whereof  the  said  [lunatic]  shall  die  seised  of  possessed,  or 
such,  and  so  many,  and  all  such  parts  of  the  same  as  shall  have 
descended,  remained,  or  vested  in  the  said  Edward  Synge  Cooper 
as  tenant  in  fee  simple  or  fee  tail  in  possession  thereof,  in  any  of 
the  manners  or  ways  aforesaid,  together  with  their  several  sub- 
denominations  and  appurtenances,  and  also  all  houses,  wastes, 
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common,  common  of  pasture,  waters,  watercourses,  easements, 
liberties,  privileges,  profits,  appurtenances,*  &c.,  &c.,  to  himself 
for  life,  remainder  to  his  son  Edward  Joshua  for  life,  remainder 
to  his  issue  male  in  strict  settlement,  remainder  to  his  other  son, 
Eichard  Wordsworth  Cooper,  for  life,  remainder  to  his  issue  male 
in  strict  settlement  The  word  "  fishery  '  did  not  occur  in  the 
settlement.  There  was  a  similar  covenant  on  the  part  of  Edward 
Joshua  Cooper  and  of  Eichard  Wordsworth  Cooper  that  if  the  said 
estate  should  descend  to  or  vest  in  them,  or  either  of  them,  from 
the  lunatic,  they  or  either  of  them  would  convey  the  same  to  the 
uses  specified  in  the  covenant  of  their  father,  Edward  Synge 
Cooper.  In  August,  1830,  Edward  Synge  Cooper  died,  leaving 
his  elder  brother,  the  lunatic,  and  his  own  two  sons,  Edward 
Joshua  and  Eichard  Wordsworth,  him  surviving.  Edward  Joshua 
from  that  time  acted  as  committee  of  the  lunatic.  In  the  early 
part  of  1837  a  petition  for  a  bill  had  been  presented  to  Parliament, 
by  Edward  Joshua  as  committee,  to  give  the  lunatic  powers  to 
improve  the  fishery ;  but  while  it  was  passing  through  Parliament 
the  lunatic  died,  and  then  in  the  various  clauses  the  necessary 
changes  were  made  by  introducing  the  name  of  Edward  Joshua, 
who  had  succeeded  to  the  property.  The  Act,  which  was  known 
as  the  1  Vict.  c.  Ixxxix.,  recited  that  the  "rivers  Arrow  and 
Owenmore  rise  from  two  large  lakes  in  different  parts  of  the  county 
of  Sligo,  and,  after  flowing  through  a  large  tract  of  country,  unite 
their  streams  at  about  a  mile  above  the  town  of  Ballysadare, 
whence  they  flow  into  the  same  channel  to  the  bay  of 
Ballysadare,  *  where,  by  one  mouth,  they  discharge  their  [*152] 
waters  into  the  bay, "  and  then  it  described  how  the  flow 
of  their  waters  was  interrupted  by  ledges  of  rocks,  which  pre- 
vented salmon  getting  up  the  river ;  and  it  recited  the  conveyance 
by  Sir  Edward  Crofton  to  the  lunatic,  "  and  his  heirs  and  assigns 
forever,"  of  the  whole  eastern  bank  of  the  river,  "  together  with 
the  salmon  fishery,  and  all  other  the  fisheries  of  the  river, "  pos- 
sessed by  Sir  Edward  Crofton;  that  the  lunatic  after  the  con- 
veyance, and  up  to  the  time  of  his  death,  "  did  uninterruptedly 
exercise  and  enjoy  the  exclusive  right  of  taking  the  salmon  which 
so  as  aforesaid  annually  congregate  within  the  mouth  of  the  said 
united  rivers ;  "  that  the  lunatic  died  in  June,  1837,  "  whereby  all 
the  aforesaid  estates,  towns,  lands,  and  fishery,  have  descended  to, 
and  are  now  vested  in,  the  said  Edward  Joshua  Cooper,  who  is 
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the  nephew  and  heir-at-law  of  the  lunatic;  that  ''the  said 
Edward  Joshua  Cooper  is  desirous  of  constructing  canals  or  water 
cuts  at  his  own  expense  "  in  consideration  of  the  exclusive  right 
of  fishery  being  vested  in  him,  his  heirs,  and  assigns,  and  it  was 
therefore  enacted  that  the  powers  to  make  the  cuts  and  canals,  &c. , 
should  be  granted  to  him,  provided  that  the  cuts  "  shall  be  alto- 
gether situated  on  the  estate  and  property  of  the  said  Edward 
Joshua  Cooper, "  &c.  There  were  various  other  provisions,  in  all 
of  which  Edward  Joshua  Cooper  was  spoken  of  as  the  owner  of 
the  estate,  and  th«  title  of  the  Act,  as  altered  after  the  death  of  the 
lunatic,  was,  "  An  Act  to  enable  Edward  Joshua  Cooper,  Esq. ,  to 
establish  and  protect  a  Salmon  Fishery  upon  the  Lakes  and  Eivers 
of  Owenmore  and  Arrow,  and  also  within  the  Bay  of  Ballysadare, 
in  the  County  of  Sligo. " 

Edward  Joshua  Cooper  constructed  the  canals  and  cuts,  and  im- 
proved the  salmon  fishery,  as  provided  for  by  this  Act,  and  he 
continued  in  possession  thereof,  and  of  the  estates  to  which  he  had 
succeeded,  until  his  death. 

By  his  second  marriage  he  had  five  daughters  but  no  son. 

Richard  Wordsworth  Cooper  had  also  married,  and  he  died  in 
1850,  leaving  the  appellant,  his  eldest  son  and  heir-at-law. 

In  1858  the  appellant  married,  and  on  the  8th  of  August,  1858, 
a  disentailing  deed,  and  thea  a  settlement  of  the  Sligo  estates, 
were  executed  by  Edward  Joshua  Cooper,  the  estates  being  settled 

as  subject  to  the  uses  of  the  settlement  of  1827. 
[*153]  *  During  the  life  of  Edward  Joshua  Cooper  he,  appar- 
ently believing  that  the  Act  1  Vict.  c.  Ixxxix.,  vested  the 
fee  simple  of  the  fishery  in  him,  discharged  from  the  limitations 
of  the  settlement  of  1827,  always  spoke  of  himself  as  the  absolute 
owner  of  the  fishery,  and,  as  alleged  in  the  cause  petition  of  the 
appellant,  always  assumed  such  to  be  the  fact 

In  September,  1858,  the  appellant  joined  with  Edward  Joshua 
Cooper  in  a  lease,  renewable  forever,  of  two  and  a  half  acres  of 
land  adjoining  the  fishery,  which  lease  was  granted  to  a  Mr. 
Leech,  as  trust-ee  for  Edward  Joshua  Cooper,  who  afterwards  built 
on  this  land  a  messuage  known  as  the  Rapids  Cottage,  with  a 
coach-house,  and  other  premises. 

In  April,  1863,  Edward  Joshua  Cooper  died  intestate,  leaving 
his  five  daughters  (but  no  male  issue)  him  surviving.  On  his  death 
the  appellant  entered  into  possession  of  the  estates,  and  on  the 
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14th  of  October,  1863,  there  was  executed  between  him  and  Phibbs, 
who,  under  the  settlement  upon  Edward  Joshua's  second  mar- 
riage, acted  as  trustee  for  the  daughters,  an  agreement  for  a  lease, 
which  the  appellant  now  sought  to  cancel.  It  was  in  the  follow- 
ing terms :  **  W.  Phibbs  agrees  to  let,  and  Colonel  Edward  Cooper 
agrees  to  take,  for  a  term  of  three  years,  to  be  computed  from  the 
1st  day  of  li"ovember  next,  the  salmon  fishery  at  Ballysadare, 
county  Sligo,  together  with  the  JRapids  Cottage,  coach-house,  and 
gate-house,  at  the  yearly  rent  of  £550  sterling,  said  rent  to  be 
payable  half  yearly,  on  every  1st  day  of  May  and  Ist  day  of 
November  in  each  year.  The  said  Edward  Cooper  shall,  during 
the  tenancy,  keep  proper  books,  showing  the  receipts  and  expendi- 
ture of  said  fishery,  and  weights  in  pounds  of  number  of  fish 
taken, '  and  shall  allow  Phibbs  to  inspect  the  books,  and  to  have 
free  access  to  the  fishery. 

Before  the  first  half  year's  payment  became  due  the  appellant 
purchased  and  read  the  Act  of  Parliament,  1  Vict.  c.  Ixxxix. ,  and 
then,  believing  that  it  had  not  the  efl'ect  which  had  always  been 
attributed  to  it,  he  filed  his  cause  petition,  in  the  Court  of  Chan- 
cery in  Ireland,  to  have  the  agreement  set  aside.  To  this  cause 
petition  Mr.  Phibbs  and  the  five  daughters  of  Edward  Joshua 
Cooper  were  made  defendants,  and  the  prayer  was,  that  the  agree- 
ment of  the  14th  of  October,  1863,  might  be  delivered 
up  to  be  cancelled,  and  the  *  defendant,  Mr.  Phibbs,  per-  [♦  154] 
petually  restrained  from  suing  upon  the  same,  the  peti- 
tioner submitting  to  any  terms  which  the  Court  might  impose  as 
the  condition  for  granting  the  said  relief,  and  (after  naming  the 
defendants)  asking  for  such  farther  relief  as  **  the  nature  of  the 
case  would  admit  of,  and  as  to  the  Court  might  seem  fit ' 

AflSdavits  in  answer  were  put  in,  and  witnesses  examined,  and 
the  cause  was  heard  before  the  Lord  Chancellor  of  Ireland,  who, 
on  the  14th  of  June,  1865,  made  a  decretal  order  dismissing  the 
petition  with  costs,  but  without  prejudice  to  any  question  as  to 
the  ultimate  right  to  the  fishery.     (17  Ir.  Ch.  Eep.  73.) 

In  the  course  of  his  judgment  the  Lord  Chancellor  said :  "  The 
object  of  this  cause  petition  is  to  relieve  Edward  Henry  Cooper 
from  the  consequences  of  an  act  done  by  him  while  in  ignorance  of 
his  true  position  with  respect  to  this  fishery,  done  by  him  in  dero- 
gation of  his  rights  while  acting  under  the  influence  of  a  mistake. 
...   No  doubt  a  mistake  in  point  of  law  may  be  corrected  both  in 
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this  Court  and  in  a  Court  of  law.  This  is  now  perhaps  sufficiently 
established,  though  it  was  for  some  time  a  subject  of  controversy  in 
Courts  of  law,"  but  his  Lordship  remarked  that  this  power  of 
correction  would  not  be  exercised  except  where  equity  and  good 
conscience  required  it,  and  his  Lordship  finally  came  to  the  con- 
clusion that  no  valid  ground  for  relief  was  established  in  this  case. 
The  case  was  argued  before  the  House  by  Sir  John  Eolt,  A.  -G. , 
and  Mr.  G.  M.  Giffard,  Q.  C,  for  the  appellant,  and  by  Mr. 
Lawson,  Q.  C,  of  the  Irish  Bar,  and  Sir  Eoundell  Palmer,  Q.  C, 
for  the  respondents. 

[159]       May  31.     Lord  Ckanworth:  — 

My  Lords,  this  is  an  appeal  against  a  decree  of  the  Lord 
Chancellor  of  Ireland,  of  the  14th  of  June,  1865,  dismissing  a 
cause  petition  which  had  been  filed  by  the  appellant  on  the  9th  of 
April,  1864,  pursuant  to  the  Chancery  Regulation  Act  of  1850. 
The  object  of  the  petition  was  to  be  relieved  from  an  agreement, 
dated  on  the  14th  of  October,  1863,  by  which  the  petitioner  agreed 
to  become  tenant  to  the  respondent  Phibbs,  for  three  years,  of  the 
salmon  fishery  of  Ballysadare,  in  the  county  of  Sliga  The  ground 
of  the  relief  asked  was,  that  the  petitioner  had  entered  into  an 
agreement  in  mistake  as  to  his  rights.  He  thought  that  the  fishery 
belonged  to  the  other  respondents,  for  whom  Phibbs  acted  as  trus- 
tee ;  but  he  was  in  truth  himself  the  owner  of  the  fishery  as  tenant 
thereof  in  tail. 

It  is  necessary  to  state,  shortly,  the  title.  [His  Lordship  fully 
detailed  the  facts  of  the  case.] 

The  mistake,  as  the  petitioner  says,  arose  in  this  way.  The 
Ballysadare  property  borders  on,  and  is  traversed  by,  the  two  rivers 
which  I  have  mentioned,  —  the  Arrow  and  Owenmore,  —  which 
unite  about  a  mile  above  the  town  of  Ballysadare,  and  so  united 
fall  into  the  estuary  about  a  quarter  of  a  mile  below  the  town. 
The  salmon  were  unable  to  get  from  the  estuary  up  these  rivers  by 
reason  of  ledges  of  rock  obstructing  the  free  passage  up  the  rivers. 
This  prevented  the  fish  from  going  up  and  depositing  their  spawn 
in  the  waters  higher  up.  It  was  important  for  the  owners  of 
Ballysadare  to  get  these  obstacles  removed,  and  it  had  been  in- 
tended in  the  lifetime  of  the  lunatic  to  obtain  Parliamentary 
powers  enabling  him  to  divert  the  course  of  the  stream,  or  rather 
the  united  streams,  or  otherwise  to  prevent  the  effect   of  these 
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obstructions ;  and  a  bill  had  been  introduced  for  that  purpose  in 
the  session  of  1837,  in  the  lifetime  of  the  lunatia  But 
while  that  bill  was  before  *  Parliament  the  lunatic  died,  [*160] 
and  the  right  to  the  fishery  descended  on  Edward  Joshua, 
his  eldest  nephew.  The  bill  was  then  altered  by  reciting  the 
death  of  Joshua  Edward,  and  the  powers  intended  to  have  been 
conferred  on  him  were  conferred  upon  Edward  Joshua.  The  royal 
assent  having  been  obtained  to  the  bill,  it  became  law  on  the  30th 
of  June,  1837. 

It  is  necessary,  very  shortly,  to  advert  to  the  terms  of  that  Act 
of  Parliament.  It  begins  by  reciting,  "  Whereas  the  rivers  Arrow 
and  Owenmore  rise  from  two  large  lakes  in  different  parts  of  the 
county  of  Sligo,  in  Ireland,  and  after  flowing  through  a  very  large 
tract  of  country,  unite  their  streams  at  about  a  mile  above  the 
town  of  Ballysadare,  in  the  said  county,  from  whence  they  flow  in 
the  same  channel  to  the  bay  of  Ballysadare,  where  by  one  mouth 
they  discharge  their  waters  into  the  said  bay  of  Ballysadare  at  a 
distance  of  about  a  furlong  below  the  said  town ;  a  considerable 
portion  of  their  course  between  the  said  town  and  the  sea  being 
interrupted  by  a  series  of  ledges  of  rock,  in  passing  over  which 
their  waters  form  a  number  of  cascades  or  waterfalls :  And  whereas 
numbers  of  salmon  yearly  congregate  within  the  said  bay  of  Bally- 
sadare and  below  the  said  waterfalls,  near  the  said  mouth  of  the  said 
united  rivers ;  but  by  reason  of  the  said  cascades  or  waterfalls  they 
are  prevented  from  ascending  higher  into  the  said  rivers  and  into 
the  lakes  connected  therewith,  so  as  to  deposit  their  spawn  in  a 
safe  part  of  the  same ;  some  of  them,  however,  at  high  spring  tides 
ascending  the  lower  fall,  but  are  unable  to  ascend  the  continuing 
cascades  or  falls  from  the  shallowness  of  the  water  preventing  them 
from  making  their  spring,  and  therefore  they  return  again  into 
the  ocean.  "  Then  it  recites  that  the  rivers  and  waters  in  question 
"  are  well  adapted  to  invite  the  spawning  of  fish  therein,  and  to 
protect  the  breeding  of  salmon ;  but  no  salmon  fishery  has  or  could 
have  heretofore  existed  in  any  part  of  said  rivers  above  the  said 
waterfalls  for  the  cause  aforesaid. "  Then  it  goes  on  to  say,  "  And 
whereas  a  safe  and  commodious  passage  for  the  fish  up  the  said 
rivers,  for  the  purpose  of  depositing  their  spawn  therein,  might 
be  effected  by  the  construction  of  passages  or  water  cuts  on  the 
eastern  side  of  each  of  those  places  where,  as  aforesaid,  the  ledges 
of  rock  obstruct  the  channels  of   such   rivers:  And  whereas  Sir 
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[*161]  Edward  Crofton,  Baronet,  by  a  certain  deed  *  executed  by 
him,  and  bearing  date  the  12th  day  of  May,  in  the  year  of 
our  Lord  1806,  granted  and  conveyed  all  his  estate  and  interest  in 
and  to  the  said  town  and  lands  of  Knockmuldowney,  otherwise 
Ballysadare,  aforesaid,  comprising  the  entire  eastern  bank  of  the 
said  river  below  the  said  town,  together  with  the  salmon  fisheiy 
and  all  other  the  fisheries  of  the  river  commonly  called  the  river  of 
Ballysadare,  unto  Joshua  Edward  Cooper"  (that  is,  the  lunatic) 
"  who  was  the  uncle  of  the  said  Edward  Joshua  Cooper,  and  to  his 
heirs  and  assigns  forever,  of  all  which  portion  or  part  of  the  said 
town  and  lands  of  Ballysadare,  and  fishery,  and  rights  of  fisheries, 
the  said  Joshua  Edward  Cooper  up  to  the  time  of  his  death  con- 
tinued seised  in  fee  simple,  together  with  a  very  large  proportion 
of  the  lands  through  which  the  said  rivers  flow,  particularly  in, 
about,  and  between  the  towns  of  Collooney  and  Ballysadare :  And 
whereas  the  said  Joshua  Edward  Cooper  "  (that  is,  the  lunatic) 
"  did  after  the  said  conveyance,  and  to  the  time  of  his  death, 
uninterruptedly  exercise  and  enjoy  the  exclusive  right  of  taking 
the  salmon  which  so  as  aforesaid  annually  congregate  within  the 
mouth  of  the  said  united  rivers,  which  after  their  union  are  called 
the  river  of  Ballysadare,  and  also  immediately  below  the  water- 
falls situate  at  Ballysadare  aforesaid :  And  whereas  the  said  Joshua 
Edward  Cooper  died,  on  or  about  the  8th  day  of  June,  1837,  in- 
testate, whereby  all  the  aforesaid  estates,  towns,  lands,  and  fishery 
have  descended  to,  and  are  now  vested  in,  the  said  Edward  Joshua 
Cooper,  who  is  the  nephew  and  heir-at-law  of  the  said  Joshua 
Edward  Cooper :  And  whereas  the  said  Joshua  Edward  Cooper  is 
desirous  of  constructing  the  said  canals  or  water  cuts  at  his  own 
expense,  on  the  terms  that  the  exclusive  right  of  fishing  for,  and 
the  protection  of,  salmon  and  other  sea  fish  in  the  said  rivers, 
lakes,  and  bay,  shall  in  consideration  thereof  be  vested  in,  and 
confirmed  to,  the  said  Edward  Joshua  Cooper,  his  heirs  and 
assigns. " 

Then,  after  certain  recitals,  which  are  not  important,  it  enacts, 
"  That  the  said  Edward  Joshua  Cooper,  his  heirs  and  assigns,  shall 
be,  and  he  and  they  are  hereby  fully  authorised  and  empowered, 
at  his  and  their  own  proper  costs  and  expenses,  and  by  his  and 
their  deputed  agents,  workmen,  and  servants,  to  divert  and  turn 
the  waters  of  the  said  rivers,  by  making,  completing,  and 
[*  162]   maintaining  *  two  canals,  passages,  or  cuts,  one  communi- 
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eating  with  the  said  united  rivers  of  Arrow  and  Owenmore,  near 
the  bridge  of  Ballysadare,  and  the  other  canal  or  cut  communi- 
cating with  the  said  river  Owenmore,  and  extending  forty-three 
perches  from  the  upper  fall  at  CoUooney,  to  the  foot  of  the  lower 
fall,  and  running  at  the  back  or  west  side  of  the  town  of  Col- 
looney,  in  such  manner  as  may  be  sufficient  to  effect  the  aforesaid 
object  of  enabling  the  said  salmon  to  ascend  into  the  said  rivers 
and  lakes :  provided  always,  that  in  making  and  completing  the 
said  canal,  passages,  or  cuts,  the  same  shall  be  altogether  situated 
on  the  estate  and  property  of  the  said  Edward  Joshua  Cooper,  and 
that  no  trespass  be  in  any  manner  committed  on,  or  injury  done 
to,  the  land  of  any  other  person  or  persons  whomsoever. "  Then 
it  is  provided  also  that  the  waters  should  not  be  diverted  from 
their  former  course  in  such  a  manner  as  to  injure  the  mills ;  and 
then  afterwards,  by  the  third  section,  it  enacts,  "  that  it  shall  be 
lawful  for  Edward  Joshua  Cooper,  his  heirs  or  assigns,  and  he  is 
authorised  to  purchase  from  any  persons  incapacitated, "  &c. ,  "  their 
rights  of  salmon  fishery  in  the  bay. "  I  think  it  is  unnecessary  to 
advert  particularly  to  any  other  part  of  the  Act 

Now,  Edward  Joshua  Cooper  said,  and  probably  truly  said,  that, 
under  the  powers  of  that  Act,  he  laid  out  large  sums  of  money  in 
improving  the  bay,  and  had  purchased  up  fishery  rights  in  the  bay, 
amounting  to  between  twenty  and  thirty,  all  of  which  were  con- 
veyed to  him  in  fee,  ani  that  the  fishery  was  thus  made  very  valu- 
able. Edward  Joshua  Cooper  considered  that  under  this  Act,  and 
by  the  outlay  he  made,  he  became  owner  of  the  fishery  in  fee,  and 
he  so  represented  to  the  appellant.  He  continued  in  possession 
till  his  death,  which  happened  in  April,  1863,  and  the  question 
would  then  arise  as  to  his  title.  If  he  was,  as  he  supposed  and 
represented  himself  to  be,  seised  in  fee  for  his  own  use  and  benefit, 
then,  on  his  death,  the  right  of  the  fishery  descended  on  his  five 
daughters,  the  now  respondents ;  but  if  the  fishery,  like  the  rest  of 
the  Ballysadare  property,  was  subject  to  the  covenants  of  the  deed 
of  1827,  then  it  passed  to  the  appellant 

The  first  question,  therefore,  is,  "  Did  the  deed  of  1827  extend 
to  and  comprehend  the  fishery  ? "     Now,  the  fishery  was  conveyed 
to  the  lunatic  by  a  person  of  the  name  of  Crofton,  on  the 
12th  of  *May,  1806,  with  the  town  and  lands  of  Bally-  [*163] 
sadare.     It  was  there  described  thus  :  "  All  that  and  those 
the  town  and  lands  of  Knockmuldowney,  otherwise  Ballysadare, 
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together  with  the  tolls  and  customs  of  the  fairs  and  markets 
thereof,  and  the  salmon  fishery,  and  all  other  the  fisheries  of  the 
river,  commonly  called  the  river  of  Bally sadare,  or  by  what  other 
name  or  names  the  said  town,  lands,  and  other  premises,  or  any 
of  them,  is  or  are  called.  "  That  is  the  description  in  the  convey- 
ance to  Joshua  Edward,  the  lunatic.  That  description,  however, 
was  not  adopted  in  the  description  of  the  parcels  as  they  were 
settled  in  1827.  The  parcels  are  there  merely  described  as  the 
town  of  Ballysadare,  otherwise  Knockmuldowney,  with  certain 
appurtenances  connected  with  it  But  then  it  goes  on  to  say  that 
the  covenant  is  to  extend  to  "  all  other  estates  of  inheritance 
whereof  the  said  Joshua  Edward  Cooper  shall  die  seised  or  pos- 
sessed of,  or  so  many  of  them  as  shall  descend  in  the  manner 
therein  mentioned." 

Although  the  description  of  the  parcels  does  not  in  terms  men- 
tion the  fishery,  yet,  inasmuch  as  the  fishery  certainly  was  an 
hereditament  of  which  Joshua  Edward  died  seised  in  fee  —  and 
that  is  expressly  stated  in  the  Act  of  Parliament,  —  it  seems  per- 
fectly clear  that  that  deed  must  have  extended  to  the  fishery,  under 
the  general  words  of  "  all  other  estates  of  inheritance  and  heredita- 
ments. *  But  the  Court  below,  it  appears,  thought  that  the  fishery 
was  not  intended  to  be  included ;  and,  my  Lords,  the  first  question 
that  one  would  put  upon  that  is,  why  they  should  say  that  it  was 
not  intended  to  be  included.  It  is  certainly  included  in  the  gen- 
eral words ;  and  I  do  not  think  your  Lordships  are  at  liberty  to 
speculate  as  to  the  probability  of  what  the  parties  intended  to 
include,  if  they  have  used  words  which  actually  include  it  That 
seems  to  be  a  conclusive  answer  to  the  suggestion.  I  must  say, 
fartlier,  that  if  we  were  at  liberty  to  speculate,  I  think  that  any- 
thing less  probable  than  that  the  parties  could  have  intended  to 
settle  the  lands,  and  not  include  the  fishery,  can  hardly  be  imag- 
ined. It  is  to  be  recollected,  that,  at  the  time  this  deed  was 
entered  into,  no  such  question  as  now  arises  could  possibly  have 
existed,  from  the  fact  that  the  settlor,  Edward  Joshua,  had  no 
male  issue,  or,  indeed,  any  issue  from  his  first  marriaga     He  was 

then  going  to  be  married  a  second  time,  and  it  was  just 
[*164]   as  probable  that  he  should  *have  male  issue  as  that  he 

should  have  female  issue;  therefore  the  improbability 
seems  to  me  excessive,  that  they  could  have  meant  to  settle  the 
lands,  and  not  to  settle  the  fishery.     I  just  make  these  remarks 
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upon  the  question  of  probability.  At  the  same  time,  that  is  not 
a  matter  upon  which  we  are  entitled  to  enter  into  any  speculation, 
because  it  is  quite  clear  that,  under  the  general  words,  the  fishery 
was  included. 

The  consequence  was,  that  the  present  appellant,  when,  after 
the  death  of  his  uncle,  he  entered  into  the  agreement  to  take  a 
lease  of  this  property,  entered  into  an  agreement  to  take  a  lease  of 
what  was,  in  truth,  his  own  property  —  for,  in  truth,  this  fishery 
was  bound  by  the  covenant,  and  belonged  to  him,  just  as  much  as 
did  the  lands  of  Ballysadare ;  therefore,  he  says,  I  entered  into  the 
agreement  under  a  common  mistake,  and  I  am  entitled  to  be  re- 
lieved from  the  consequence  of  it 

In  support  of  that  proposition  he  relied  upon  a  case  which  was 
decided  in  the  time  of  Lord  Hardwicke,  not  by  Lord  Hardwicke 
himself,  but  by  the  then  Master  of  the  Eolls,  Bingham  v. 
Bingham,  1  Ves.  Sen.  127,  where  that  relief  was  expressly  admin- 
istered. I  believe  that  the  doctrine  there  acted  upon  was  perfectly 
correct  doctrine ;  but  even  if  it  had  not  been,  that  will  not  at  all 
show  that  this  appellant  is  not  entitled  to  this  relief,  because  in 
this  case  the  appellant  was  led  into  the  mistake  by  the  misinfor- 
mation given  to  him  by  his  uncle,  who  is  now  represented  by  the 
respondents.  It  is  stated  by  him  in  his  cause  petition,  which 
is  verified,  and  to  which  there  is  no  contradiction,  and  in  all 
probability  it  seems  to  be  the  truth,  that  his  uncle  told  him,  not 
intending  to  misrepresent  anything,  but  being  in  fact  in  error,  that 
he  was  entitled  to  this  fishery  as  his  own  fee  simple  property ;  and 
the  appellant,  his  nephew,  after  his  death,  acting  on  the  belief  of 
the  truth  of  what  his  uncle  had  so  told  him,  entered  into  the 
agreement  in  question.  It  appears  to  me,  therefore,  that  it  is  im- 
possible to  say  that  he  is  not  entitled  to  the  relief  which  he  asks, 
namely,  to  have  the  agreement  delivered  up  and  the  rent  repaid. 
That  being  so,  he  would  be  entitled  to  relief,  but  he  is  only  enti- 
tled to  this  relief  on  certain  terms,  to  which  I  will  presently 
advert 

♦  Before  I  do  so  I  must  refer  to  an  argument  which  was  [*  165] 
relied  on  very  much  by  the  respondents,  namely,  that  the 
fishery  conveyed  in  1806  by  Sir  Edward  Crofton  was  not  the  fishery 
in  the  estuary,  but  only  in  the  rivers,  and  that,  consequently,  the 
nephew,  Edward  Joshua,  had  no  right  whatever  in  that  fishery 
under  the  descent  from  his  uncle.     I  cannot  think  that  there  is 
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any  foundation  for  this  suggestion,  because  the  Act  of  Parliament 
expressly  states  that  the  fishery,  in  the  estuary  and  at  the  mouths 
of  the  rivers,  had  descended  from  the  lunatic  uncle  upon  Edward 
Joshua.  But  even  if  it  had  been  so,  in  my  opinion  it  would  not 
have  made  the  least  difference,  for  the  right  of  fishing  in  rivers 
traversing  the  lands  is  an  incident  to  the  right  of  property,  and 
that  property  certainly  was  governed  by  the  covenant  of  1827. 

The  argument  on  the  part  of  the  respondents  is,  that  the  right  to 
make  the  new  cuts  confen-ed  by  the  Act  was  a  new  right,  and  that 
that  new  right  was  granted  to  Edward  Joshua  in  fee.  I  do  not 
think  that  that  is  a  true  construction  of  the  Act,  but  if  it  was  it 
would  be  a  right  which  Edward  Joshua  obtained  by  virtue  of  his 
right  to  the  lands  and  to  the  fishing  in  the  fresh  waters.  As  to 
that  right  he  stood  in  a  fiduciary  relation  to  those  interested  under 
the  deed  of  1827.  But  for  his  right  under  that  instrument  he 
could  not  have  obtained  the  powers  conferred  by  the  Act  In  my 
opinion  the  very  same  doctrine  that  is  acted  upon  so  continually, 
that  a  tenant  for  life  of  a  renewable  property,  if  he  renews  it, 
cannot  by  possibility  renew  it  for  his  own  benefit,  applies  in  prin- 
ciple to  this  case.  If  the  facts  had  been  such  as  the  respondents 
contend  they  were,  namely,  that  he  was  the  owner  in  fee  simple 
under  the  Act  of  Parliament,  and  that  the  property  was  not  gov- 
erned by  the  covenants  of  1827,  still,  even  if  it  was  not  governed 
by  those  covenants,  he  stood  in  a  fiduciary  character,  which  dis- 
qualified him  from  making  any  such  contention  as  that  There- 
fore, qudcunqice  vid,  it  is  clear  to  my  mind  that  the  appellant  is 
entitled  to  the  relief  he  asks  by  getting  rid  of  this  agreement 

Then  the  next  question  is,  what  are  the  terms  upon  which  this 
relief  is  to  be  given?  Now,  the  respondents  allege  that  their 
father,  Edward  Joshua,  in  making  the  canals  and  other  works 
necessary  for  establishing  the  fishery,  and  also  in  purchasing  up 

fishery  rights  in  the  bay,  expended  very  large  sums  of 
[*166]  money.     *  First  of  all  he  was  at  the  expense  of  obtaining 

the  Act  of  Parliament.  It  was  intended  that  the  Act  of 
Parliament  should  be  passed  in  the  lunatic's  lifetime,  but  the  lun- 
atic having  died,  it  was  treated  as  being  from  the  beginning 
Edward  Joshua's  expenditure.  He  was  at  great  expense  in  pur- 
chasing up  the  rights  of  fishery  of  different  proprietors  on  the 
banks,  and  he  was  at  very  large  expense  in  making  cuts  and  remov- 
ing obstructions,  so  as  to  make  the  fishery  available.     That,  at 
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least,  is  the  allegation  of  the  respondents.  Now,  if  that  is  so,  the 
question  is,  upon  what  terms  ought  this  relief  to  be  granted  ?  It 
is  impossible  to  decide  the  merits  of  this  claim  in  the  absence  of 
the  persons  entitled  to  the  corpus  of  the  estate.  On  the  marriage 
of  the  appellant,  in  1858,  the  property  was  settled  to  uses,  and  on 
trusts,  for  the  benefit  of  the  appellant  and  his  wife,  and  the  issue 
of  the  marriage.  The  appellant,  therefore,  has  not  brought  before 
the  Court  all  the  persons  interested  in  this  question.  If  the 
respondents  succeed  in  establishing  their  lien,  it  will  be  a  lien 
affecting  the  life  interest  of  the  appellant,  as  well  as  the  rest  of 
the  corpus  of  the  property,  and  so  justice  would  not  be  done  to 
them  if  we  were  to  give  relief  to  the  appellant  by  simply  setting 
aside  the  agreement  on  which  they  claim  a  lien.  They  have  a 
right  to  have  that  question  disposed  of.  I  submit  to  your  Lord- 
ships, therefore,  that  all  that  we  can  do  is  to  remit  the  case  to  the 
Court  of  Chancery  in  Ireland,  with  declarations  which  shall  enable 
the  parties  to  have  this  question  properly  decided. 

The  declarations  that  I  would  suggest  to  your  Lordships  as  the 
proper  ones  to  be  made,  are  these :  To  declare  that  the  lands  and 
hereditaments  conveyed  to  Joshua  Edward  Cooper  by  the  deeds  of 
1806  (including  the  fishery  of  Ballysadare)  were  comprised  in  the 
settlement  of  the  13th  of  Februarj'',  1827,  and  were  bound  by  the 
covenant  of  Edward  Joshua  Cooper  therein  contained ;  and  that  at 
the  time  of  the  passing  of  the  Act  of  Parliament  of  1  Vict.  c.  89, 
the  said  Edward  Joshua  Cooper  was  a  trustee  of  the  lands,  heredi- 
taments, and  fishery  of  Ballysadare,  for  the  persons  entitled  under 
the  trusts  of  the  aforesaid  settlement  of  1827,  and  that  the  rights, 
powers,  and  interests  granted  to  the  said  Edward  Joshua  Cooper, 
his  heirs  and  assigns,  by  the  said  Act  of  Parliament,  must  be 
deemed  to  have  been  taken  by  him  as  a  trustee  for  the  persons 
entitled  under  the  settlement  of  1827,  including  himself 
as  tenant  *  f or  life;  and  that  all  the  estates,  rights,  and  [*167] 
interests  acquired  by  the  said  Edward  Joshua  Cooper, 
under  and  by  virtue  of  such  powers ;  and  the  canal  and  works  made 
and  constructed  by  him,  by  virtue  of  the  said  Act,  were  acquired, 
made,  and  held  by  him  in  like  manner,  in  trust  for  himself  and 
the  other  persons  entitled  under  the  said  settlement  of  1827.  And 
farther  declare:  that  the  lands  and  fishery  of  Ballysadare  were 
also  comprised  in  the  settlement  of  the  6th  of  August,  1858;  and 
that  under  and  by  virtue  of  the  said  several  settlements,   the 
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appellant  was,  at  the  time  of  the  making  of  the  agreement  of  the 
14th  day  of  October,  in  1863,  in  his  petition  mentioned,  entitled 
as  tenant  for  life  to  the  said  lands  and  fishery  of  Ballysadaie,  in- 
cluding therein  the  rights  and  interests  and  works  acquired  and 
made  by  the  said  Edward  Joshua  Cooper,  as  aforesaid  (save  and 
except  only  the  piece  of  land  demised  by  the  deed  of  the  27th  of 
September,  1858,  and  the  buildings  thereon).  That  alludes  to  a 
lease  that  was  granted  by  the  appellant,  the  details  of  which  it  is 
immaterial  to  allude  to,  for  this  question.  And  farther  declare: 
that  the  aforesaid  agreement  of  the  14th  of  October,  1863,  in  the 
said  petition  mentioned,  was  made  and  entered  into  by  the  par- 
ties to  the  same  under  mistake,  and  in  ignorance  of  the  actually 
existing  rights  and  interests  of  such  parties  in  the  said  fishery. 
And  farther  declare :  that  the  said  agreement  is  not  in  equity  bind- 
ing upon  the  appellant  and  respondents,  but  ought  to  be  set  aside, 
subject  to  the  appellant  paying  to  the  respondents  a  proper  occu- 
pation rent  for  the  said  excepted  piece  of  land  and  cottage,  to  be 
ascertained  by  the  Master  in  the  usual  manner ;  and  subject  also, 
as  hereinafter  is  mentioned,  that  is  to  say,  the  respondents  claim- 
ing to  have  a  lien  on  the  said  fishery  on  account  of  the  moneys 
said  to  have  been  expended  by  the  said  Edward  Joshua  Cooper  in 
obtaining  the  said  Act  of  Parliament,  and  in  purchasing  the  said 
rights  of  fishery,  and  in  making  and  improving  the  same.  Let 
the  said  petition  stand  over  for  six  months,  with  liberty  for  the 
appellant  to  bring  before  the  Court,  by  supplemental  petition,  all 
persons  interested  with  respect  to  the  said  claim,  and  refer  it  back 
to  the  Court  to  do  as  may  be  just  on  such  supplemental  petition, 
having  r^ard  to  the  aforesaid  declaration;  and  if  the  appellant 

shall  fail  to  file  such  supplemental   petition  within  the 
I*  168]  period  aforesaid,  or  *  such  farther  period  as  may  be  allowed 

by  the  Court,  then  let  the  present  appeal  be  dismissed 
\\xih  costs, 

UjK)n  these  grounds,  I  move  your  Lordships  that  the  decree 
)h)Iow  should  be  reversed,  subject  to  those  declarations. 

Livrd  Westbury:  — 

My  Lords,  for  the  purpose  of  determining  the  question  raised  by 
this  cause  petition,  it  is  necessary  to  ascertain  the  rights  and  in- 
t^mv^ta  of  the  parties  at  the  time  of  making  it  Now  it  is  clear, 
I  tlunk,  beyond  the  possibility  of  argument,  that  the  heredita- 
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mentfl  which  constitute  the  estate  of  Ballysadaie,  including  the 
fishery,  were  comprised  in  the  covenant  and  agreement  of  Edward 
Synge  Cooper  and  Edward  Joshua  Cooper,  contained  in  the  settle- 
ment of  1827.  That  settlement  plainly  indicates,  in  every  part 
of  it,  the  agreement  of  the  parties  to  include  all  the  estates  that 
should  descend  from  the  lunatic,  Joshua  Edward  Cooper.  First, 
with  regard  to  an  annuity  given  as  a  provision  for  Edward  Joshua 
Cooper,  it  is  charged  on  all  the  estates,  "  on  all  and  every  the  other 
estates  of  Joshua  Edward  Cooper,  situate  in  the  county  of  Sligo, " 
not  comprised  in  two  indentures  which  are  therein  specified ;  and 
then  the  covenant  and  agreement  comprehend  **  all  other  the  estates 
of  inheritance,*  whereof  the  lunatic,  Joshua  Edward  Cooper, 
should  die  seised.  The  effect,  therefore,  of  this  extent  of  the  deed 
of  1827  was  to  make  Joshua  Edward  Cooper,  at  the  time  of  the 
obtaining  of  the  Act  of  Parliament  of  the  1st  Vict. ,  a  trustee  in 
fee  seised  of  the  legal  estate  in  fee  for  the  parties  entitled  under 
the  uses  and  trusts  of  that  settlement 

Now,  I  must  of  necessity  assume  that  Edward  Joshua  Cooper 
had  the  intention  of  stating  the  truth  and  the  fact  to  the  Legisla- 
ture. When,  therefore,  I  find  in  this  Act  of  Parliament  a  recital 
that  this  fishery,  together  with  the  other  hereditaments,  on  the 
death  of  the  lunatic  descended  to  Edward  Joshua  Cooper  in  fee, 
that  must  be  taken  to  represent  to  Parliament  that  the  trust  estate 
did  so  descend.  Your  Lordships  are  bound  to  assume  Edward 
Joshua  Cooper's  honesty  and  integrity  of  purpose,  and  therefore 
you  cannot  for  a  moment  impute  to  him  that  he  intended  to  con- 
ceal from  the  Legislature  the  fact  of  the  property  being 
bound  by  the  trusts  of  *  the  settlement.  You  must  take  [*169] 
the  recital  contained  in  the  Act  of  Parliament  as  a  recital 
intended  to  denote  the  descent  of  the  legal  estate  in  fee  held  by  him 
upon  trust,  and  you  cannot  impute  to  him  an  intention  of  repte- 
sentiug  to  Parliament  that  it  was  his  own  property,  because  you 
cannot  for  a  moment  suppose  that  he  was  ignorant  of  the  agreement 
or  contract  contained  in  that  deed,  or  that  he  intended  to  repu- 
diate the  obligation  which  he  had  contracted  under  that  deed. 

Then,  if  it  be  taken  that  he  stood  before  Parliament  as  a  trustee, 
the  powers  and  authorities  conferred  upon  him  by  that  Act  of 
Parliament  are  conferred  upon  him  in  his  character  of  trustee. 
They  are  attached  to  the  ownership  in  fee,  which  he  represents 
himself  to  have  had,  and  as  that  ownership  was  subject  to  the 
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trust,  the  powers  and  authorities  attached  to  the  ownership  are  in 
like  manner  subject  to  the  obligation  of  that  trust,  and  the  things 
acquired  by  virtue  of  those  powers  and  authorities  would  also  be 
subject  to  the  trusts  which  affected  the  individual  who  becomes 
the  Parliamentary  donee  of  those  powers.  There  can  be  no  doubt 
for  a  moment,  therefore,  with  regard  to  the  settled  principles  of 
equity,  that  what  was  given  to  him  in  the  character  of  owner  in 
trust  for  the  other  persons,  and  what  was  acquired  by  him  by 
virtue  of  those  powers,  became  also  subject  to  that  trust  The 
result,  therefore,  is,  that  all  that  he  acquired  by  virtue  of 
the  Parliamentary  powers  would  become  subject  to  the  trusts  of  the 
settlement  of  1827,  subject  only  to  the  repayment  to  him  by  the 
parties  entitled  under  those  trusts  of  the  moneys  properly  ex- 
pended by  him  in  acquiring  additional  rights  of  iSshery,  and  im- 
proving the  whole. 

The  Act  of  Parliament  contemplates  that  there  would  be  one 
fishery  only,  a  fishery  constituted  of  the  original  right  in  the  fish- 
ery of  Ballysadare,  and  augmented  and  improved  by  gathering  in 
other  rights  of  fishery,  extending  over  the  shcre  of  the  bay,  which 
he  had  the  power  of  acquiring,  so  that  there  might  be  one  large 
profitable  fishery.  Now,  the  fishery,  in  point  of  fact,  ends  with 
tlie  estuary,  and  with  the  beginning  of  the  cut,  because  the  cut  or 
canal  was  intended  only  to  improve  the  fishery,  I  might  almost 
even  say  to  continue  the  fishery,  because  we  well  know  that  there 

can  be  no  fishery  from  the  resort  of  salmon,  unless  the 
[*170]  *  salmon   have   the  means   of  ascending  to  the  breeding 

grounds  in  the  higher  quarters,  and  they  resort  to  these 
places  only  when  they  have  that  opportunity.  One  fishery,  there- 
fore, was  constituted  by  virtue  of  those  powers,  and  that  fishery 
was  again  conveyed  by  the  settlement  of  1858,  under  which  the 
present  petitioner  is  tenant  for  life. 

The  result,  therefore,  is,  that  at  the  time  of  the  agreement  for 
the  lease  which  it  is  the  object  of  this  petition  to  set  aside,  the 
parties  dealt  with  one  another  under  a  mutual  mistake  as  to  their 
respective  rights.  The  petitioner  did  not  suppose  that  he  was, 
what  in  truth  he  was,  tenant  for  life  of  the  fishery.  The  other 
parties  acted  upon  the  impression  given  to  them  by  their  father, 
that  he  (their  father)  was  the  owner  of  the  fishery,  and  that  the 
fishery  had  descended  to  them.  In  such  a  state  of  things  there 
can  be  no  doubt  of  the  rule  of  a  Court  of  equity  with  regard  to  the 
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dealing  with  that  agreement  It  is  said,  "  Ignorantia  juris  hand 
excusat;  "  but  in  that  maxim  the  word  **  ju$  '  is  used  in  the  sense 
of  denoting  general  law,  the  ordinary  law  of  the  country.  But 
when  the  word  "  jtis  "  is  used  in  the  sense  of  denoting  a  private 
right,  that  maxim  has  no  application.  Private  right  of  ownership 
is  a  matter  of  fact ;  it  may  be  the  result  also  of  matter  of  law ;  but 
if  parties  contract  under  a  mutual  mistake  and  misapprehension 
as  to  their  relative  and  respective  rights,  the  result  is,  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded  upon  a 
common  mistake.  Now,  that  was  the  case  with  these  parties  — 
the  respondents  believed  themselves  to  be  entitled  to  the  property, 
the  petitioner  believed  that  he  was  a  stranger  to  it,  the  mistake 
is  discovered,  and  the  agreement  cannot  stand. 

But  then,  when  the  appellant  comes  here  to  set  aside  the  agree- 
ment, an  obligation  lies  upon  him  so  to  constitute  his  suit  as  to 
enable  a  Court  of  equity  to  deal  with  the  whole  of  the  subject- 
matter,  and  once  for  all  to  dispose  of  the  rights  and  interests  of  the 
parties  in  the  settlement.  Now  although  the  agreement  was  inop- 
erative for  the  purpose  of  giving  to  the  petitioner  a  valid  lease  of 
the  property,  yet  it  might  operate  to  this  extent,  that  so  far  as  the 
respondents  had  in  equity  a  lien  upon  the  property,  their  estates 
and  interests  in  respect  of  that  lien  might  be  affected  by  the 
agreement  And  there  is  another  particular,  also,  which 
must  *be  noticed,  which  for  the  moment,  I  think,  in  the  [*171] 
preparation  of  these  minutes,  has  escaped  our  attention, 
namely,  that  unquestionably  the  respondents  were  entitled  to 
the  cottage  and  to  the  piece  of  land  upon  which  no  rent  has  been 
paid.  But,  during  the  time  that  has  elapsed,  I  understand  the 
fact  to  be  that  the  petitioner  has  had  the  possession  and  enjoy- 
ment of  that  cottage  and  of  that  piece  of  land.  In  respect  of 
those  particulars,  therefore,  a  proper  occupation  rent  ought  to  be 
paid  by  him. 

What,  then,  are  the  rights  and  interests  of  the  parties  which 
ought  to  be  ascertained  ?  They  are,  as  I  have  already  observed,  the 
sum  of  money  due  to  the  respondents,  and  charged  upon  the  prop- 
erty, as  being  the  expenditure  of  their  father,  the  benefit  of  which 
the  petitioner,  as  tenant  for  life,  has  enjoyed.  Now,  no  doubt 
that  expenditure  constitutes  a  lien  —  a  charge  in  the  nature  of  a 
mortgage  charge  upon  the  property.  It  must  be  ascertained,  and 
an  obligation  lies  upon  the  present  appellant  to  give  the  Court  the 
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means  of  ascertaining  it  That  is  the  reason,  therefore,  why  the 
decree  is  proposed  to  be  put  in  the  form  which  yonr  Lordships 
have  heard,  namely,  that  although  a  declaration  is  made,  in  order 
to  show  the  basis  upon  which  the  opinion  of  the  House  is  founded, 
with  respect  to  the  invalidity  of  the  agreement,  yet  the  House 
stops  short  of  giving  positive  relief,  except  on  the  terms  imposed 
on  the  petitioner,  to  which  in  reality,  by  the  prayer  of  his  peti- 
tion, he  submits,  by  giving  an  opportunity  to  the  respondents  to 
ascertain  the  full  measure  of  their  rights  and  interests,  in  order 
that  complete  justice  may  be  done,  by  declaring  that  they  will  be 
entitled  to  a  charge  for  the  principal  money  so  ascertained,  and 
to  interest  thereon,  at  the  rate  of  4  per  cent,  from  the  time  of  the 
death  of  their  father,  Edward  Joshua  Cooper,  who  was  the  last 
person  in  possession  of  the  fishery  antecedent  to  the  title  of  the 
present  appellant,  and  declaring  also  (which  must  be  added  to 
that),  that  they  are  entitled  to  an  occupation  rent  during  the  time 
that  the  present  appellant  has  been  in  possession  and  enjoyment 
of  the  cottage  and  the  piece  of  land. 

My  Lords,  these  terms,  I  have  very  little  doubt,  will  be  sub- 
mitted to  by  the  petitioner,  because  they  are  consistent  with  the 
willingness,  which  he  has  expressed  in  his  petition,  to  have  the 

whole  of  the  rights  ascertained.  And  if  that  be  done, 
[*  172]  and  if  he  brings  before  *  the  Court,  by  supplemental  cause 

petition,  the  parties  who  are  interested  in  the  ascertain- 
ment of  those  rights,  the  subject  will  be  disposed  of ;  but,  if  he 
does  not  do  so,  then  he  has  brought  forward  an  insufficient  and 
incompetent  petition,  upon  which  full  equity  and  full  relief  cannot 
be  given,  and  the  only  result  must  be,  that  his  petition  to  the 
Court  below  ought  to  be  dismissed,  though  it  must  be  dismissed 
upon  quite  different  grounds. 

My  Lords,  I  regret  to  find  that  observations  have  been  made  in 
the  Court  below,  though  I  cannot  at  all  suppose  that  they  were  the 
ratio  decidendi,  that  upon  some  extrinsic  evidence  it  appeared  to 
the  Court  below  that  the  fishery  was  not  intended  to  be  comprised 
in  the  deed  of  1827.  When  there  is  an  application  to  correct  an 
instrument,  or  to  set  aside  an  instrument,  the  intention  of  the  par- 
ties is  to  be  collected  from  the  words  they  have  used;  and  no 
words  can  be  more  pertinent  or  more  comprehensive  than  the  words 
in  the  settlement  of  1827,  and  the  words  in  the  settlement  of 
1858,  to  denote  the  intention  of  including  the  fishery  in  the  pro- 
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visions  of  those  deeds,  and  making  it  subject  to  the  trusts  which 
are  thereby  created. 

Lord  CoLONSAY:  — 

My  Lords,  I  do  not  think  it  necessary  to  add  anything  to  the 
observations  which  have  been  made  by  my  noble  and  learned 
friends.  I  entirely  concur  with  the  views  which  have  been  taken 
as  to  the  relative  rights  of  the  parties  in  this  case,  and  I  think 
that  the  course  which  has  been  suggested  for  doing  justice  between 
them,  in  regard  to  those  relative  rights,  is  the  best  calculated  to 
attain  that  end. 

Decretal  order  reversed^  and  cause  remitted^  with  a  declaration. 

Lords'  Journals,  31st  May,  1867. 


Beauohamp  (Earl)  v.  Winn. 

L.  R.  6  H.  L.  223-264. 

Mutual  Mistake,  —  Ignorance  of  Ancient  Title,  —  Equitable  Relief, 

Where,  in  the  making  of  an  agreement  between  two  parties,  there  [223] 
has  been  a  mutual  mistake  as  to  their  rights,  occasioning  an  injury  to 
one  of  them,  the  rule  of  equity  is  in  favour  of  interposing  to  grant  relief. 

The  Court  of  equity  will  not,  if  such  a  ground  for  relief  is  clearly  estab- 
lished, decline  to  grant  relief  mei*ely  because,  on  account  of  the  circumstances 
which  have  intervened  since  the  agreement  was  made,  it  may  be  difficult  to 
restore  the  parties  exactly  to  their  original  condition. 

What  is  the  nature  of  a  mistake  and  what  has  been  the  cause  of  it  will  be 
considered  in  determining  whether  relief  ought  to  be  granted.  The  rule  igno- 
rantia  juris  neminem  excusat  applies  where  the  alleged  ignorance  is  that  of  a 
well-known  rule  of  law,  but  not  where  it  is  that  of  a  matter  of  law  arising 
upon  the  doubtful  construction  of  a  grant.  In  the  latter  case  it  is  not  deci- 
sively a  ground  for  refusing  relief. 

Acquiescence  in  what  has  been  done  will  not  be  a  bar  to  relief  where  the 
party  alleged  to  have  acquiesced  has  acted,  or  abstained  from  acting,  through 
being  ignorant  that  he  possessed  rights  which  would  be  available  against  that 
which  he  permitted  to  be  enjoyed. 

This  was  an  appeal  against  an  order  of  the  Lords  Justices 
which  had   aflSrmed  a  previous  decree  of  the  Master  of  the 

EOLLS. 

*  The  suit  had  been  originally  instituted  by  Henry,  the  [*224] 
fifth  Earl  Beauchamp,  -with  a  prayer  to  set  aside  a  contract 
of  exchange  of  property  made  between  him  and  Mr.  Winn,  on  the 
ground  that  it  had  been  made  in  mutual  mistake  as  to  each  other's 


890  RECTIFICATION  AND  CANCELLATION,   ETC. 

Ho.  4.  —  BMoehamp  (Earl)  ▼.  Wum,  L.  B.  6  H.  L.  SSM,  226. 

rights.  The  whole  question  depended  on  the  construction  to  be 
put  on  a  certain  grant,  of  March,  1799,  from  the  Duchy  of  Corn- 
wall to  the  ancestor  of  the  present  Earl.  Another  grant  had  been 
made  to  Mr.  Angerstein,  the  predecessor  of  Mr.  Winn,  in  the 
month  of  July,  1799 ;  but  though  the  terms  of  this  latter  grant 
were  introduced  in  argument,  the  real  question  arose  on  the  terms 
of  the  grant  of  March,  1799. 

In  1777  the  council  of  the  Duke  of  Cornwall  leased  to  the  Eevd. 
Kobert  Pindar  for  a  reversionary  term  of  nineteen  years  from  the 
13th  of  July,  1788,  certain  property  belonging  to  the  duchy,  and 
Thomas  Pindar,  Esq.,  in  1799,  in  a  petition  to  the  council  of  the 
duchy,  recited  this  lease,  and  declared  that  he  was  desirous  to  pur- 
chase the  inheritance  of  the  premises.  The  sale  was  made  under 
the  authority  of  the  38  Geo.  III.  c.  60,  s.  57,  which  empowered 
the  surveyor-general  of  the  Duchy  of  Cornwall  to  contract  for  the 
sale  of  lands,  tenements,  &c.,  belonging  to  the  duchy,  in  order  to 
raise  money  for  redemption  of  land  tax.  The  description  given  in 
the  lease  was  of  "  a  parcel  of  woodland  in  Bromby,  and  a  certain 
warren  of  conies  in  Bromby,  Redbourne,  Frodingham,  Scun- 
thorpe, and  Ashby,  with  the  fishery  of  the  water  of  Trent,  parcel 
of  the  Lordship  or  soke  of  Kirton-in-Lindsey. "  A  certificate  of 
contract  of  sale  was  made  by  warrant  of  the  council,  and  a  grant 
executed  dated  the  27th  of  March,  1799,  in  which  the  description 
of  the  property  was,  "  all  that  piece  or  parcel  of  woodland  situate 
in  Bromby,  in  the  county  of  Lincoln,  commonly  called  Prince's 
Woods,  &c. ,  and  all  that  close  called  Woodend  Close,  &c. ,  and  all 
that  warren  of  conies,  with  all  and  singular  the  rights,  members, 
and  appurtenances  whatsoever  in  Bromby  aforesaid ;  and  that  lodge 

or  house  thereupon  built  commonly  called  Bromby  Lodge ; 
[*  225]  *  and  also  all  that  warren  of  conies,  with  all  and  singular 

the  rights,  members,  and  appurtenances  whatsoever  in 
Eedbourne,  in  the  said  county  of  Lincoln ;  both  which  said  war- 
rens of  conies  are  called  or  known  by  the  name  of  Bromby  Warren, 
apd  do  extend  themselves  in  and  over  the  wastes  or  East  Moors  of 
Bromby,  Frodingham,  Scunthorpe,  and  Ashby  in  the  said  county 
of  Lincoln,  which  said  several  premises  are  parcel  of  the  Lord- 
ship and  soke  of  Kirton-in-Lindsey,  in  the  said  coimty  of  Lincoln, 
and  parcel  of  the  possessions  of  the  Duchy  of  Cornwall,  and  were 
last  demised,  together  with  the  fishery  of  the  river  Trent,"  by 
George  III.  on  the  15th  of  August,  1777,  unto  Bobert  Pindar  of 
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Bromby  Hall,  &c.,  clerk,  for  a  reversionary  term  of  nineteen  years, 
to  commence  from  the  13th  day  of  July,  1788,  under  the  several 
yearly  rents  of  20s.  for  the  said  woodlands,  and  £3  Is,  4^.  for  the 
said  coney  warren. 

There  were  two  Inclosure  Acts,  one  for  Ashby  in  1801,  and 
another  for  Frodingham  in  1831,  and  under  these  the  predecessors 
of  the  Earl  had  claimed  for  a  right  of  warren  over  the  lands  to  be 
enclosed,  and  had  received  an  allotment  in  respect  thereof,  and  the 
predecessor  of  Mr.  Winn  had  claimed  in  respect  of  the  soil,  and 
had  received  an  allotment  in  respect  of  that  claim. 

In  1864  the  then  Earl  (the  fifth  Earl,  who  had  not  long  before 
succeeded  to  the  estates)  and  Mr.  Winn  agreed  upon  an  exchange 
of  properties,  and  both  alike  proceeded  on  the  belief  that  the  Earl 
had  only  the  right  of  warren  over  the  lands,  and  that  Mr.  Winn 
had  the  right  to  the  lands  themselves.  The  agreement  was  framed 
on  these  suppositions,  and  in  virtue  of  them  the  Earl  was  to  pay  a 
sum  of  £3400  in  order  to  establish  an  equality  in  the  exchanges. 
Up  to  a  very  few  years  ago  the  East  Common  was  only  used  as  a 
rabbit  warren ;  but  a  few  years  ago  the  discovery  was  made  that  a 
vein  of  valuable  mineral  lay  under  its  surface,  and  its  value,  which 
had  before  been  estimated  at  a  few  hundreds  of  pounds,  was  at 
once  believed  to  amount  to  a  great  many  thousands. 

In  1865  certain  commissioners  were  appointed  for  the  purpose 
of  enclosing  these  commons,  and  in  order  to  substantiate  a  claim 
to  certain  rights  of  common  over  the  commons  thus  to  be  enclosed, 
search  was  made  at  the  family  seat  of  Earl  Beauchamp  for  family 
deeds  relating  to  the  property  derived  from  Mr.  Pindar. 
*The  lease  of  March,  1799,  granted  by  the  duchy,  on  [*226] 
which  this  claim  was  now  founded,  was  then  carefully 
examined,  and  the  opinion  was  adopted  that  it  passed  not  merely 
the  right  of  preserving  and  killing  conies  on  the  land,  but  the 
right  to  the  land  itself.  A  communication  to  this  effect  was  made 
by  Mr.  Walford,  the  Earl's  solicitor,  to  Mr,  Baxter,  the  solicitor 
for  Mr.  Winn,  and  a  proposal  was  made  to  set  right  the  alleged 
mistake.  The  mistake  was  denied,  and  the  proposal  declined.  A 
petition  was  presented  to  the  House  of  Commons  for  leave  to  bring 
in  a  bill  to  rectify  the  proceedings  relative  to  the  enclosure  of 
Bromby  Common.     This  was  refused. 

The  bill  in  this  case  was  then  filed  by  the  late  Earl  (the  prede- 
cessor of  the  present  appellant)  to  rescind  the  agreement  entered 
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into  in  October,  1864,  for  the  exchange  of  properties.  The  ground 
on  which  the  application  was  made  was,  that  the  agreement  was 
entered  into  in  mutual  ignorance  as  to  the  rights  possessed  by  each 
party  in  his  own  property.  The  respondent  altogether  denied  the 
mistake. 

The  cause  was  heard  before  the  Master  of  the  Bolls  on  the 
16th  of  December,  1868,  when  his  Lordship  dismissed  the  plain- 
tiff's bill  with  costs.  The  Earl  appealed,  and  the  Lord  Justice 
GiFFARD,  delivering  the  judgment  of  Lord  Justice  Selwyn  and 
himself,  aflSrmed  the  decision  of  the  Court  below  (L  B.  4  CL 
662), 

The  Solicitor-General  (Sir  G.  Jessel)  and  Mr.  J.  W.  Chitty,  for 
the  appellant :  — 
[228]       Sir  J.  Karslake,  Q.  C,  and  Mr.  Fry,  Q.  C.  (Mr.  Speed 

and  Mr.  Jeune  were  with  them),  for  the  respondent 
[229]      The  Solicitor-General  replied. 

Lord  Chelmsford:  — 

My  Lords,  this  is  an  appeal  from  a  decree  of  the  Lords  Jus- 
tices, affirming  a  decree  of  the  Master  of  the  Rolls,  in 
[*  230]  a  suit  instituted  *  for  the  purpose  of  varying  or  setting  aside 
an  agreement  for  exchange  of  certain  lands  and  heredita- 
ments belonging  or  assumed  to  belong  to  the  parties  respectively. 
The  ground  for  this  application  to  the  power  of  a  Court  of  equity 
is,  that  a  common  mistake  has  been  made  by  these  parties  as  to 
their  respective  rights  and  interests  in  the  properties,  or  some  of 
them,  so  agreed  to  be  exchanged : —  [His  Lordship  here  stated  very 
fully  the  facts  of  the  case.  ] 

The  Master  of  the  Rolls  having  dismissed  the  bill,  and  his 
decree  having  been  affirmed  by  the  Lords  Justices,  this  appeal 
has  been  brought,  and  the  questions  raised  by  it  are,  first,  whether, 
in  point  of  fact,  there  was  any  common  mistake  between  the  par- 
ties as  to  their  rights  and  interests  in  the  subjects  respectively 
exchanged.  And,  second,  whether,  if  such  common  mistake  ex- 
isted, the  appellant  is  not  precluded  from  asking  to  have  the 
ngieement  set  aside,  either  on  the  ground  that  the  late  Earl  knew, 
or  had  Uie  means  of  knowing,  all  the  circumstances  connected 
with  Uie  title  to  the  exchanged  properties;  or  on  account  of  there 
having  lx»en  such  dealings  with  the  properties  since  the  agreement 
Av<  pwvont  tlie  jMirties  being  reinstated  in  their  original  position. 
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It  will  be  best  to  begin  with  the  latter  question ;  and,  assum- 
ing that  both  parties  dealt  with  each  other  under  a  common  mis- 
take, to  consider  whether  upon  the  facts  and  circumstances  of  the 
case  the  appellant  is  entitled  to  invoke  the  interposition  of  equity 
to  set  aside  the  agreement 

Before  and  at  the  time  the  agreement  was  entered  into,  the  late 
Earl  had  in  his  possession  the  title  deeds  of  the  property,  which 
came  to  him  under  the  will  of  Thomas  Pindar.  This  appears  from 
the  affidavit  of  Mr.  Walford,  who  states  that  in  December,  1865, 
the  late  Earl  sent  him  a  box  containing  old  title  deeds  and  papers. 
From  these  documents  counsel  advised  that  the  East  Commons, 
and  the  mines  and  minerals  thereunder,  and  under  the  East  Com- 
mons of  Frodingham  and  Scunthorpe,  were,  by  the  grant  from  the 
Duchy  of  Cornwall  of  the  27th  of  March,  1799,  conveyed  to 
Thomas  Pindar.  Mr.  Walford  states  that  at  the  time  of  entering 
into  the  agreement  the  Earl  and  himself  were  ignorant  of  the  title 
to  the  property  derived  from  Thomas  Pindar,  antecedent  to  his 
will,  dated  the  15th  of  October,  1811.  This  is  not  a  case 
of  *  mistake,  therefore,  but  of  ignorance;  and  ignorance  [*231] 
resulting  from  a  party's  own  omission  to  avail  himself  of 
information  within  his  power.  The  will  of  Thomas  Pindar  de- 
vised the  East  Common,  not  by  a  specific  description,  but  under 
the  general  words  **  all  and  every  my  freehold,  copyhold,  and 
leasehold  estates.  *  And  as  an  exchange  generally  proceeds  upon 
an  estimate  of  the  value  of  the  respective  subjects  of  exchange 
(which  must  have  been  the  case  in  this  instance,  because  the  sum 
of  £3400  was  given  for  equality  of  exchange),  it  is  evident  that  by 
some  document,  of  later  date  than  Thomas  Pindar's  will,  it  must 
have  been  ascertained  what  it  was  that  the  late  Earl  was  proposing 
to  give  to  Mr.  Winn  in  respect  of  the  East  Common  of  Bromby. 
From  Mr.  Walford's  affidavit  it  appears  that  the  late  Earl  knew 
that  he  and  his  father  from  time  to  time  had  let  the  right  of 
breeding  and  killing  rabbits  upon  the  East  Common,  and  had  re- 
ceived rent  for  the  same.  And  on  the  application  to  the  Enclosure 
Commissioners,  which  was  sent  in  a  year  before  Mr.  Walford's 
discovery  of  the  grant  from  the  duchy  to  Pindar,  it  is  stated  that 
the  "  Earl  had  the  exclusive  right  of  rabbit  warren  over  the  whole 
of  the  East  Common. "  Therefore,  the  late  Earl  must  have  known, 
however  the  knowledge  was  acquired,  that  he  had  a  rabbit  warren 
in  the  East  Common;  but  he  was  probably  ignorant  that  any 
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question  could  exist  as  to  the  extent  of  the  right  and  interest 
it  conveyed. 

Had  the  title  to  the  property  prior  to  Thomas  Pindar's  will  been 
examined,  it  would  have  been  apparent  that  the  Eari's  predecessors 
had  never  claimed  any  other  right  than  that  of  a  rabbit  warren 
over  the  East  Common.  It  would  have  disclosed  the  fact  that  in 
1801,  only  two  years  after  the  grant  from  the  duchy  to  Thomas 
Pindar,  when  the  rights  acquired  under  it  were  likely  to  be  fully 
understood,  upon  an  enclosure  of  lands  within  the  township  of 
Ashby,  Pindar  claimed  a  right  of  warren  over  the  East  Common, 
and  after  his  right  had  been  established  in  a  feigned  issue,  had 
an  allotment  made  to  him  in  respect  of  this  claim. 

Proceeding  with  the  investigation  of  the  title  from  the  date  of 
Thomas  Pindar's  will,  it  would  have  appeared  that  in  1831  the 
Frodingham  enclosure  took  place ;  and  that  the  predecessor  of  the 
appellant  preferred  a  claim  for  an  allotment  for  a  warren  of  conies 
or  right  of  warren  for  conies,  called  Bromby  Warren,  ex- 
[*  232]  tending  *  over  the  waste  or  East  Moors  of  Bromby,  Fro- 
dingham, Scunthorpe,  and  Ashby.  It  was  observed  in 
the  argument  for  the  respondent  that,  at  the  time  of  preparing  this 
claim  the  grant  of  1799  must  have  been  before  the  person  who 
prepared  it,  for  it  follows  the  exact  words  of  that  grant  The 
mistake,  therefore,  upon  which  the  appellant  founds  his  equity  is 
one  which  has  existed  (if  at  all)  for  more  than  sixty  years,  which 
has  governed  the  dealings  with  the  property  during  the  whole  of 
that  long  period,  and  which  was  at  last  almost  accidentally  dis- 
covered, after  that  agreement  had  been  entered  into  which,  on 
account  of  the  alleged  mistake,  is  sought  to  be  set  aside. 

The  respondent  urges  as  a  sort  of  preliminary  objection  to  the 
claim  of  the  appellant  to  have  the  agreement  cancelled  or  set 
aside,  that  the  subsequent  dealings  of  the  parties  with  the  property 
prevent  their  being  restored  to  their  former  position.  For  this 
reliance  is  placed  upon  a  transaction  respecting  a  warping  drain, 
and  the  enclosure  of  the  Bromley  Commons,  as  rendering  it  im- 
practicable to  reinstate  the  parties  in  the  full  integrity  of  their 
former  rights.  If  there  existed  a  clear  ground  of  mistake  which 
in  itself  would  have  entitled  the  appellant  to  set  the  agreement 
aside,  and  there  really  had  been  that  enormous  disproportion  be- 
tween the  value  of  the  property  which  the  late  Earl  thought  he  was 
giving  in  exchange,  and  that  which   really  belonged  to  him,  I 
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should  be  unwilling  to  believe  that  equity  would  refuse  its  aid  on 
account  of  transactions  respecting  the  exchanged  properties,  which 
it  would  not  be  diflBcult  to  adjust  so  as  to  place  the  parties  in  a 
position  in  which  they  would  receive  little  or  no  prejudice  from 
what  had  been  done  after  the  exchange. 

Another  objection  to  the  interposition  of  equity  was  founded 
upon  the  length  of  time  during  which  the  mistake  as  to  the  par- 
ties' rights  and  interests  had  existed.  I  asked  whether  there  was 
any  case  in  which  error  having  been  honestly  entertained  for  many 
years,  equity  had  refused  to  interfere  solely  on  the  ground  of  length 
of  time.  In  his  answer  to  this  question  the  learned  counsel  for 
the  respondent  introduced  the  element  of  "  means  of  knowledge  ' 
during  the  time,  which  makes  it  a  totally  different  proposition. 
But  this  objection  to  the  appellant's  claim  to  relief,  founded 
on  the  length  of  time  during  which  the  mistake  which 
*  would  entitle  him  to  it  has  subsisted,  appears  to  me  to  [*  233] 
be  wholly  inadmissible.  The  question  is,  whether  the 
late  Earl  entered  into  the  agreement  for  exchange  under  a  mistake 
as  to  his  rights  and  interests?  Supposing  it  to  be  proved  that 
the  Earl  laboured  under  this  mistake,  what  answer  can  it  be 
to  his  claim  to  be  relieved  from  the  consequences  of  it  that  his 
predecessors  acted  for  sixty  years  under  the  influence  of  a  similar 
mistake  ? 

The  cases  in  which  equity  interferes  to  set  aside  contracts  are 
those  in  which  either  there  has  been  mutual  mistake  or  ignorance 
in  both  parties  affecting  the  essence  of  the  contracts,  or  a  fact  is 
known  to  one  party  and  unknown  to  the  other,  and  there  is  some 
fraud  or  surprise  upon  the  ignorant  party.  It  was  said  by  the 
counsel  for  the  respondent,  that  in  this  case  there  was  no  mutual 
mistake,  but  only  the  mistake  of  the  late  Earl,  Mr.  Winn  not 
having  been  mistaken  as  to  the  interest  which  the  Earl  really  had 
in  the  East  Common.  But  in  considering  this  part  of  the  case  it 
has  been  assumed,  for  the  purpose  of  the  argument,  that  the  late 
Earl  was  under  a  mistake  as  to  his  interest,  and  thought  he  was 
entitled  only  to  a  right  of  warren  over  the  East  Common,  whereas 
he  was  the  owner  of  the  soil.  Mr.  Winn,  upon  this  assumption, 
was  also  under  a  mistake,  as  he  thought  the  Earl  had  only  the 
warren,  and  that  the  soil  belonged  to  himself.  The  case  must  be 
dealt  with,  therefore,  as  one  of  mutual  mistake. 

But  dealing  with  the  case  upon  this  footing,  it  was  argued  that 
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the  agreement  could  not  be  set  aside  in  equity,  as  the  late  Earl  at 
the  time  of  entering  into  it  knew,  or  had  the  means  of  knowing, 
what  his  rights  in  the  East  Common  were,  and  that  at  all  events 
his  mistake  was  one  of  law.  Cases  were  cited  on  the  part  of  the 
respondent  to  show  that  where  a  party  is  put  upon  inquiry,  and 
by  reasonable  diligence  he  might  have  obtained  knowledge  of  a 
fact  of  which  he  remained  in  ignorance,  equity  would  not  relieve 
him,  since  that  would  be  to  encourage  culpable  negligence.  As 
already  appears,  there  can  be  no  doubt  that  if  the  late  Earl,  at  the 
time  of  the  treaty  for  the  exchange,  had  taken  the  trouble  to 
examine  his  title  deeds,  he  would  have  found  the  grant  of  1799 
from  the  duchy  to  Thomas  Pindar. 

Can  it  be  fairly  alleged  that  culpable  negligence  was  imputable 
to  the  late  Earl  in  not  availing  himself  of  this  information 
[*  234]  in  his  *  possession  respecting  his  title  to  the  East  Com- 
mon ?  The  reason  given  for  this  grant  having  been  over- 
looked is,  that  the  estate  came  to  the  late  Earl  from  Thomas  Pindar 
in  1811,  that  is  was  considered  unnecessary  to  investigate  the  title 
from  an  earlier  period,  and  that  the  only  exercise  of  rights  upon 
the  East  Common  had  been  by  the  father  of  the  late  Earl  and  him- 
self letting  the  right  of  breeding  and  killing  rabbits,  and  receiving 
rent  for  such  right  And  it  may  be  remarked,  that  if  reference 
had  been  made  to  the  neglected  document,  the  knowledge  which 
it  would  have  imparted  would  have  been  of  a  grant  of  doubtful 
construction.  I  cannot  think  that,  taking  all  the  circumstances 
into  consideration,  there  was  such  wilful  ignorance  or  culpable 
neglect  as  would  have  deprived  the  late  Earl  of  his  right  to  relief 
if  he  was  entitled  to  it  upon  other  grounds.  *' 

With  regard  to  the  objection,  that  the  mistake  (if  any)  was  one 
of  law,  and  that  the  rule,  "  Ignorantia  juris  neminem  excusat " 
applies,  I  would  observe  upon  the  peculiarity  of  this  case,  that  the 
ignorance  imputable  to  the  party  was  of  a  matter  of  law  arising 
upon  the  doubtful  construction  of  a  grant.  This  is  very  different 
from  the  ignorance  of  a  well-known  rule  of  law.  And  there  are 
many  cases  to  be  found  in  which  equity,  upon  a  mere  mistake  of 
the  law,  without  the  admixture  of  other  circumstances,  has  given 
relief  to  a  party  who  has  dealt  with  his  property  under  the  influ- 
ence of  such  mistake.  Therefore,  although  when  a  certain  con- 
struction has  been  put  by  a  Court  of  law  upon  a  deed,  it  must  be 
taken  that  the  legal  construction  was  clear,  yet  the  ignorance, 
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before  the  decision,  of  what  was  the  true  construction,  cannot,  in 
my  opinion,  be  pressed  to  the  extent  of  depriving  a  person  of  relief 
on  the  ground  that  he  was  bound  himself  to  have  known  before- 
hand how  the  grant  must  be  construed. 

It  was  farther  argued  for  the  respondent  that  the  appellant  was 
barred  from  relief  by  acquiescence,  which  might,  it  was  said,  be 
implied  from  length  of  tima  But  whose  acquiescence  is  here 
intended?  The  only  person  to  whom  it  can  have  any  application 
is  the  late  Earl,  and  his  acquiescence  was  certainly  of  no  long 
duration.  The  same  assumption  must  be  made,  in  considering 
this  objection,  as  upon  all  that  has  been  already  said,  that  the 
late  Earl  was  under  a  mistake,  and  ignorant  of  his  rights. 
Now  there  can  *  be  no  doubt  that  acquiescence,  to  operate  [*  235] 
as  an  equitable  estoppel,  must  be  with  knowledge  that  the 
party  acquiescing  has  a  right  which  would  be  available  against 
that  which  he  has  permitted  to  be  enjoyed. 

I  have  gone,  perhaps,  at  too  much  length  into  the  consideration 
of  the  question  as  to  the  appellant's  right  to  set  aside  the  agree- 
ment of  exchange,  but  great  stress  was  laid  upon  this  part  of  the 
case  in  the  argument  on  the  part  of  the  respondent  After  a 
careful  consideration  of  these  arguments,  I  have  come  to  the  con- 
clusion that,  supposing  a  foundation  had  been  laid  for  the  inter- 
position of  equity  by  showing  that  the  Earl  had  mistaken  his  right 
to  the  East  Common,  and  that  he  was  in  law  the  owner  of  the  soil, 
instead  of  having  merely  a  right  over  the  surface,  there  would 
have  been  nothing  in  the  objections  which  have  been  urged  on  the 
part  of  the  respondent  to  prevent  his  claim  to  have  the  agreement 
set  aside  being  entertained. 

I  now  proceed  to  the  more  important  question  in  the  case, 
whether  the  parties  in  dealing  with  each  other  were  under  a  mis- 
take as  to  their  rights ;  or  whether  their  respective  interests  in  the 
exchanged  properties  were  not  such  as  they  supposed  them  to  be, 
and  intended  and  agreed  to  convey  to  each  other.  [His  Lordship, 
on  a  minute  examination  of  the  documentary  evidence  (which  is 
briefly,  but  sufficiently  for  the  present  purpose,  dealt  with  by 
Lord  Colons  AY,  post),  came  to  the  conclusion  that  "  the  warren  of 
conies  *  comprised  in  the  grant  from  the  Duchy  of  Cornwall  to  the 
ancestor  of  the  appellant  was  the  grant  of  a  tenement  in  the  nature 
of  a  franchise  only,  and  did  not  convey  the  soil  of  the  waste,  and 
that  accordingly  the^e  had  been  no  mistake.] 

VOL.  XXII. —  ^^/p 
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[246]        I  entertain  no  doubt  that  the  decree  of  the  Lords  Justices 
is  right,  and  that  it  ought  to  be  affirmed. 

Lord  CoLONSAY,  after  stating  the  nature  of  the  case,  said :  — 

It  was  contended  on  the  part  of  the  appellant  that  the  expres- 
sion being  **  warren  of  conies,  *  and  the  expression  not  being  *  right 
of  warren, '  or  "  right  of  free  warren, "  it  must  be  held  to  imply  a 
grant  of  the  soil.  No  authority  was  cited  in  support  of  that  At 
the  same  time  I  observed  that  the  Solicitor-General,  in  his  very  able 
and  ingenious  argument,  very  commonly  transposed  the  words,  and 
said  that  "  warren  of  conies  '  was  just  "  coney  warren  'or  *  rabbit 
warren. '  I  do  not  think  we  are  entitled  so  to  change  the  words, 
any  more  than  we  should  be  entitled  to  import  into  the  grant 
the  words  "  right  of  free  warren, '  We  must  take  the  words  as  we 
find  them.     It  does  not  follow  that  they  import  the  same  thing. 

It  did  uot  appear  to  me  to  be  clearly  made  out,  even  by  the 
reference  to  Lord  Coke,  that  there  was  any  positive  rule  that  the 
expression  "  warren, "  necessarily  carries  the  soil.  On  the  con- 
trary, under  certain  circumstances  it  might  do  so,  and  under  other 
circumstances  it  might  not  do  so.  We  have  now  to  consider 
whether,  as  here  introduced,  it  did  or  did  not  carry  the  soil.  If 
it  was  a  name  descriptive  of  a  particular  piece  of  land,  and  was 
so  known  as  descriptive  of  that  piece  of  land,  it  might  carry  it 
It  might  be  "  coney  warren  of  Bromby, "  meaning  "  that  piece  of 
land  known  as  the  coney  warren  of  Bromby.  *  It  would  certainly 
cany  the  soil  if  the  word  "  land  *  had  been  introduced.  Such  a 
term  as  *  that  cow-park, '  or  any  other  description  of  that  kind, 
might  carry  a  certain  piece  of  soil.  But  it  does  not  follow  from 
that,  that  "  a  warren  of  conies  "  would  carry  it ;  that  is  a  very 
different  thing.  A  "  sheep  pen  *  and  a  "  pen  of  sheep  '  are  two 
diflferent  things.  Therefore  we  must  take  the  words  as 
[*  247]  we  find  them.  "  Warren  of  *  conies  "  seems  to  me  to  be 
an  expression  which  rather  indicates  a  right  to  the  conies 
than  a  right  to  the  soil. 

It  is  said  that  it  cannot  be  a  right  of  franchise  in  the  warren 
because  a  right  of  franchise  is  indivisible.  It  comprehends  not 
only  the  right  to  kill  conies,  but  the  right  to  kill  various  other 
animals,  including  hares,  pheasants,  woodcock,  partridges,  and 
other  animals  which  are  there.  It  is  argued  that,  that  being  a 
general  and  indivisible  right,  "  warren  of  conies  '  cannot  be  held 
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to  have  been  used  in  reference  to  a  franchise ;  and  if  it  could  not 
be  used  in  reference  to  a  franchise,  it  must  have  been  used  in  ref- 
erence to  the  soil.  It  may  be  an  improper  expression  in  regard  to 
either  of  them.  I  do  not  think  it  is  a  very  good  expression  with 
regard  to  a  right  to  the  soil.  That  might  have  been  much  better 
and  more  clearly  described,  and  although  we  have  heard  a  great 
deal  about  conveyancing  in  this  matter,  I  think  that  any  convey- 
ancer would  have  found  no  difiBculty  in  avoiding  the  ambiguity 
which  has  given  rise  to  this  action. 

I  therefore  think  that  we  must  look  to  all  the  circumstances 
attending  the  grant  Another  circumstance  referred  to  was,  that 
it  is  described  as  having  a  house  "  thereupon ;  *  and  it  is  also  de- 
scribed as  "  extending  itself  '  for  a  certain  distance.  Now,  it  is 
quite  plain  that,  whether  you  vievrit  as  a  right  to  the  soil,  or  as 
a  right  to  exercise  a  franchise,  that  right  must  extend  over  a  sur- 
face. It  must  have  a  geographical  limit.  It  may  well  be  that  a 
person  giving  a  right  to  another  to  destroy  and  kill  conies  within 
that  geographical  limit,  may  also  give  that  party  a  right  to  a  house 
for  his  convenience,  and  describe  it  as  "  thereupon,"  that  is  to  say, 
within  the  geographical  limits  over  which  the  right  extends,  be- 
cause there  must  be  a  limit  in  point  of  surface  —  a  superficial 
limit.  The  same  observation  applies  to  the  expression  "  extend- 
ing itself  "  so  and  so.  I  do  not  think  that  carries  us  far  in  the 
solution  of  this  question. 

Some  other  criticisms  of  a  similar  kind  were  made,  but  they 
seem  to  me  to  be  merely  criticisms  on  expressions  that  are  con- 
sistent either  with  the  one  view  of  the  case  or  with  the  other.  I 
rather  think  that  the  expression  "  warren  of  conies  "  is  an  expression 
which  does  apply  to  the  right  to  kill  those  animals.  As  to  the 
indivisibility  of  the  franchise,  in  the  first  place,  I  do 
not  see  *  that  there  was  any  direct  authority  quoted  for  [*  248] 
the  indivisibility  of  the  franchise.  I  do  not  think  that 
that  is  to  be  taken  for  granted,  I  think  that  if  a  party  has  a  right 
to  the  soil,  and  to  the  franchise,  he  may  give  a  limited  right  in 
the  franchise  to  another.  I  see  nothing  to  prevent  that  being 
done.  And  as  to  describing  it  as  a  "  warren  of  conies, "  it  may  be 
that,  although  a  right  of  warren  generally  gives  a  right  to  kill  all 
sorts  of  animals,  yet  it  may  be  a  good  description  if  there  is  power 
to  limit  it ;  or  if  there  is  no  other  animal  known  there  except 
conies.     Conies  may  be  the  principal  and  the  most  valuable  ani- 
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mals  in  the  warren,  and  then  it  is  a  sort  of  assurance  that  it  is  a 
right  of  warren  to  kill  conies. 

But  it  appears  to  me  that  the  important  matter  is,  that  no  claim 
or  exercise  of  right  over  the  soil  has  been  made  with  reference  to 
this  grant  of  "  warren  of  conies. '  It  was  never  regarded  as  con- 
veying such  a  right,  and  on  several  occasions  it  has  been  treated 
otherwise.  The  parties  themselves  have  proceeded  on  this  footing. 
I  do  not  mean  to  say  that  the  party  has  studied  bis  title,  or  the 
terms  of  this  grant ;  but  he  knew  something  of  his  rights.  His 
agents  must  have  done  so ;  but  no  person  seems  to  have  pretended 
until  lately  that  there  was  any  right  beyond  that  of  the  stray  of 
rabbits.  In  particular,  attention  was  called  to  the  circumstance 
th^t  there  cure  references  to  this  right  going  far  back  in  similar 
terms  —  going  back  for  centuries  —  and  in  particular  there  are 
references  to  it  in  the  proceedings  under  the  Enclosure  Acts  of 
1801  and  1831,  in  which  the  parties  were  put  to  state  their  re- 
spective interests,  and  then  the  one  was  represented  as  an  interest 
in  the  stray  of  conies,  and  the  other  was  represented  as  an  interest 
in  the  soil.  I  think  that  must  be  conclusive  with  regard  to  this 
point 

[249]  My  Lords,  I  concur  in  what  has  been  said  as  to  the  at- 
tempt to  estop  the  appellant  on  the  ground  of  acquiescence 
or  lapse  of  time.  Acquiescence  there  could  be  none,  properly,  in 
any  case,  unless  there  was  a  knowledge  of  that  which  was  acqui- 
esced in.  I  think  there  is  some  ground  for  holding  that  there  was 
not  that  knowledge  here.  And  as  to  lapse  of  time,  no  authority 
was  cited  to  show  that,  if  this  right  did  exist,  the  party  who  has 
allowed  the  other  to  acquire  it  without  knowledge  on  either  side 
would  be  estopped  by  lapse  of  time ;  I  think  it  would  be  a  strong 
thing  to  hold  that  But  being  of  the  opinion  I  have  expressed 
upon  the  merits  of  the  case,  I  do  not  think  it  necessary  to  make 
any  remarks  on  that  matter. 

On  the  whole,  I  think  that  the  view  which  has  been  expressed 
by  my  noble  and  learned  friend  who  is  now  upon  the  woolsack  is 
the  one  we  ought  to  take,  and  I  therefore  concur  in  the  judgment 
which  has  been  proposed  to  your  Lordships. 

Lord  0 'Hag AN:  — 

[After  a  minute  consideration  of  the  question  of  c<mstruction  of 
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the  grant  of  1799,  expressed  his  concurrence  in  the  view  that  the 
appellant  had  failed  in  every  part  of  his  case.  ] 

Order  of  the  Lords  Justices  appealed  from  [264] 
affirmeiy  and  appeal  dismissed  with  costs, 
loTds*  Journals,  15th  May,  1873. 

ENGLISH  NOTES. 

The  case  of  Couturier  v.  Hastie  (1856),  No.  20  of  ''Contract," 
6  K.  G.  204,  as  well  as  several  of  the  cases  collected  in  the  notes  to 
Nos.  19-21  of  ''Contract"  (particularly  on  p.  229  of  6  R.  C),  might 
he  referred  to  in  illustration  of  the  ahove  principle. 

The  same  principle  was  followed  by  Vice-Chancellor  Hall  in  Jones 
V.  Clifford  (1877),  35  L.  T.  937,  where  in  an  agreement  for  sale  of 
hereditaments,  it  was  stipulated  that  the  purchaser  was  to  assume  "  that 
E.  M.  was  at  the  time  of  bis  death  seized  in  fee  simple  of  the  premises," 
and  should  not  require  the  production  of  or  investigate,  or  make  any 
objection  in  respect  of  the  prior  title,  "  whether  such  prior  title  is  or 
is  not  referred  to  in  any  abstracted  document.''  Some  time  after  the 
agreement  the  purchaser  discovered,  by  the  inspection  of  an  enclosure 
award,  that  E.  M.  was  not,  at  the  date  of  his  death,  seized  of  the 
hereditaments,  but  that  h§,  the  purchaser,  was  entitled  to  them.  It 
was  held,  in  a  snit  by  the  vendor  for  specific  performance,  that  the 
condition  did  not  preclude  the  purchaser  from  acquiring  the  knowledge 
aliunde  ;  and  the  Court  directed  an  inquiry  whether  the  premises  did 
belong  absolutely  to  the  defendant,  and  that  if  he  proved  the  affirma- 
tive, the  bill  should  be  dismissed  without  costs. 

The  case  of  Cooper  v.  Phihhs  was  referred  to  in  the  judgment  of  the 
Lord  Prestdext  of  the  Court  of  Session  in  Wemyss  v.  Lord  Advocate 
(1896),  24  Rettie,  216,  228,  where,  in  an  action  raised  in  December, 
1893,  for  setting  aside  a  Crown  lease  of  coal,  dated  in  1875,  under 
which  the  pursuer  (plaintiff)  had  for  many  years  been  working  coal 
under  the  sea,  the  Court  of  Session  declared  that  he  was  not  bound 
by  the  terms  of  the  lease.  They  held  that  under  the  pursuer's  own 
title  to  the  barony  of  the  adjoining  lands,  he  was  entitled  to  work  the 
coal;  and  that,  the  circumstance  of  this  right  having  only  recently 
become  known  to  him,  he  was  not  barred  from  insisting  on  it.  The 
case  ultimately  came,  by  way  of  appeal,  to  the  House  of  Lords,  Lord 
Advocate  v.  Wemyss  (1900),  A.  C.  48.  It  appeared  that  the  lease 
granted  in  1875  had  been  accepted  hy  trustees  of  the  estate  during  the 
respondent's  minority,  after  the  Crown  had  claimed  the  right  to  the 
coal  and  threatened  to  sue  for  an  account  of  past  workings;  that  the 
respondent  had  attained  his  majority  in  1879,  and  shortly  afterwards 
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had  obtained  a  conveyance  of  the  estate  from  the  trustees;  that  he  had 
continued  working  coal  under  the  lease  up  to  1887  and  1890  (when  he 
obtained  further  concessions),  and  subsequently  up  to  the  date  of  the 
action  in  December,  1893;  and  that,  at  all  events,  so  early  as  the  year 
1890,  it  was  brought  to  his  personal  knowledge  that  the  lease  of  the 
sea  coal  had  been  taken  in  1875,  in  consequence  of  a  question  having 
been  then  raised  by  the  Crown  as  to  his  right  to  the  coal  under  the  sea. 
The  Lords  came  to  the  conclusion,  that,  although  the  barony  title 
would  probably  have  given  the  respondent  a  right  to  the  working  of  a 
certain  portion  of  the  sea  coal  (as  to  which  they  gave  no  decision),  yet 
the  arrangements  of  1875  were  in  the  nature  of  a  transaction,  or  com- 
promise of  doubtful  rights,  which  was  within  the  powers  of  the  trus- 
tees then  acting  for  the  estate;  and  that  the  respondent,  having  had 
the  benefit  of  the  transaction,  and  having  had,  so  early  as  1890,  when 
he  obtained  a  new  concession,  sufficient  personal  knowledge  of  the 
nature  of  the  original  transaction  to  have  made  further  inquiry  and 
challenged  the  Crown's  title,  if  he  had  been  so  advised,  was  barred  by 
acquiescence  from  disputing  the  right  of  the  Crown  under  the  lease. 

AMERICAN  NOTES. 

The  jurisdiction  of  a  Court  of  equity  to  set  aside  or  reform  a  contract  on 
the  ground  6f  mistake  includes  executed  as  weU  as  executory  contracts.  A 
leading  decision  to  this  effect  is  Paine  v.  Upton^  87  New  York,  327.  There 
the  owner  of  a  farm  innocently,  but  untruly,  stated  the  quantity  of  land  con- 
tained therein,  and  a  purchaser,  in  reliance  upon  the  statement,  entered  into 
a  contract  and  took  a  deed  of  the  farm.  Subsequently,  he  discovered  that  the 
quantity  of  land  was  materially  less  than  that  stated.  It  was  held  that  he 
was  entitled  to  the  interposition  of  equity  to  correct  the  mistake.  At  pp. 
336-337,  the  Court  said : 

**  The  general  jurisdiction  of  a  Court  of  equity  to  set  aside,  or  to  reform 
written  instruments,  in  cases  of  fraud  or  mistake,  is  not  limited  to  executory 
contracts.  SUch  a  limitation,  as  was  said  by  Robertson,  Ch.  J.,  in  Harrison 
V.  Talhot  (2  Dana,  258),  would  be  irreconcilable  with  an  obvious  and  pervad- 
ing principle  of  justice.  It  is  doubtless  true  that  the  annulling  or  reforming 
of  executed  transactions,  is  an  exercise  of  supreme  judicial  power.  The 
power  should  be  exercised  with  great  caution,  and  when  invoked  on  the 
ground  of  mistake,  a  plain  case  should  be  made,  before  it  is  exerted.  But 
rlieaa  are  considerations  which  address  themselves  to  the  chancellor  in  the 
ex^roiie  of  the  jurisdiction ;  they  ought  not  to  prevent  the  interference  of 
equity  when  the  proper  occasion  for  interference  arises.  The  granting  or 
refusmg  of  equitable  relief  on  the  ground  of  mistake  may  depend,  to  some 
eitentj  on  whether  the  contract  is  executory  or  executed.  The  Court  mig^i 
vE!rj  wiell  refuse  the  specific  performance  of  a  contract  for  the  sale  of  land,  in 
respect  to  which  a  mistake  is  alleged,  and  leave  the  party  to  his  remedy  at 
law,  when  it  would  not  interfere,  if  the  contract  bad  been  executed.    But  it 
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caDDot,  we  think,  be  maintained  upon  principle  that  where  a  mistake  is  ad-* 
mitted  or  proved,  the  fact  that  the  title  has  passed,  and  the  purchase-money 
has  been  paid  or  secured,  precludes  the  Court,  on  the  mistake  being  discov-' 
ered,  from  granting  relief.  The  consummation  of  the  transaction  in  ignorance 
of  the  mistake,  without  laches  on  the  part  of  the  party  injured,  gives  to  the 
other  no  immunity  from  making  recompense,  nor  does  it  deprive  the  Court  of 
the  power  to  remedy  the  injustice." 

In  case  of  executed  contracts,  this  power  of  Courts  of  equity  should  be 
very  sparingly  exercised.  '*  Cancelling  an  executed  contract  is  an  exertion 
of  the  most  extraordinary  power  of  a  Court  of  equity.  The  power  ought  not 
to  be  exercised  except  in  a  clear  case.''  Strong,  J.,  in  Atlantic  Delaine  Co. 
v.  James,  94  United  States,  207,  214.  See  also  Bispham,  Principles  of  £quity, 
6th  ed.  606,  and  cases  cited. 

The  principal  case  of  Cooper  v.  Phibbs  has  been  cited  a  great  many  times 
by  American  Courts  and  text-writers  on  account  of  Lord  Westbury's  explan- 
ation, in  his  opinion,  of  the  maxim  "  Ipnorantia  juris  hand  excusaty^^  as  applied 
to  the  jurisdiction  of  equity  in  cases  of  mistake.  The  distinction  drawn  by 
Lord  Westburt  seems  to  have  been  uniformly  repudiated  by  American 
writers.    Thus,  Mr.  Bispham  says: 

"  A  pure  mistake  of  law  in  reference  to  individual  rights  would  seem  to  be, 
properly,  no  more  remediable  in  equity  than  a  pure  mistake  as  to  public  law  ; 
and  if,  on  the  other  hand,  there  were  circumstances  which  would  prevent  the 
application  of  the  maxim  in  cases  of  individual  rights,  those  same  circum- 
stances would  be  equally  effective  in  justifying  relief  when  mistakes  are 
made  in  the  rules  of  general  law.  The  distinction  suggested  by  Lord  West- 
bury  cannot  therefore  be  considered  sound.  Principles  of  Equity,  6th  ed. 
270." 

So  Pomeroy,  Equity  Jurisprudence,  2nd  ed.  s.  848:  "That  this  rule,  as 
suggested  by  Lord  Westbury,  would  furnish  a  clear,  definite,  and  in  some 
respects  a  desirable  criterion  cannot  be  doubted  ;  but  it  is  not,  in  its  full  ex- 
tent, sustained  by  authority ;  indeed,  a  portion  of  its  conclusions  is  directly 
opposed  to  the  overwhelming  weight  of  judicial  decisions." 

So,  in  1  Stoiy,  Equity  Jurisprudence,  13th  ed.  p.  113,  note,  it  is  said, 
**  According  to  those  dicta  the  word  ^j'us '  in  the  maxim,  *  ignorantia  Juris 
hand  excusatf^  refers  only  to  general  well-known  law,  as  distinguished 
from  private  right  generally,  and  rights  arising,  e.  g.  from  the  doubtful  con- 
struction of  a  grant.  Now,  not  to  mention  the  difficulty  of  applying  the  in- 
terpretation, ...  it  is  just  this  latter  class  of  cases  to  which  the  refusal  of 
relief  has  most  frequently  been  applied  in  cases  of  real  authority,  at  least  in 
the  United  States,  as  will  appear  in  the  consideration  of  the  subject  later.'' 

While  the  general  rule  is  often  stated  to  be  that  equity  will  not  relieve 
from  mistakes  of  law,  nevertheless  the  Courts  are  constantly  infringing  upon 
it,  and  great  is  the  resulting  confusion.  Many  are  the  attempts  which  have 
been  made  by  American  writers  to  define  the  circumstances  under  which 
Courts  of  equity  will  afford  relief  in  cases  of  mistake  of  law.  It  would  be 
beyond  the  scope  of  this  note  to  enter  upon  a  discussion  of  this  voluminous 
topic.    One  example,  however,  of  the  various  rules  which  different  writers 
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have  drawn  from  the  confusion  of  cases,  it  may,  perhaps,  be  well  to  state,  as 
it  seems  to  have  had  more  support  than  any  other.  Mr.  Merwin,  in  his  book 
on  Equity,  p.  235,  after  quoting  from  Lord  Wbbtbury's  opinion  in  Cooper  y. 
Phihhs,  says  that  the  true  test  as  to  when  equity  will  relieve  in  case  of  mistake 
of  law  is  this:  It  will  relieve  when  the  mistake  of  law  has  led  a  party  into  a 
mistake  of  fact  concerning  his  title  to  property.  This  statement  is  very  likely 
based  on  the  language  of  Judge  Story  in  1  Equity  Jurisprudence,  18th  ed.  s. 
130,  and  it  finds  some  support  in  the  following  cases :  Blakeman  v.  Blakeman^ 
39  Connecticut,  320 ;  Baker  v.  Massey,  50  Iowa,  399  ;  Freeman  v.  Curtis,  51 
Maine,  140 ;  Griffith  v.  Toumley,  69  Missouri,  13 ;  Macknet  v.  Maeknet,  29  New 
Jersey  Equity,  54.     But  see  Hainblm  v.  Bishop^  41  Federal  Rep.  (U.  S.)  74. 

A  similar,  though  more  general,  rule  is  deducted  from  the  cases  by  Mr. 
Pomeroy,  2  Equity  Jurisprudence,  2nd  ed.  s.  849.  See,  however,  Mr.  Bige- 
low's  lengthy  and  able  note  in  1  Story,  Equity  Jurisprudence,  13th  ed.  pp. 
108,  et  seq. 

On  the  general  question  of  the  jurisdiction  of  equity  in  cases  of  mistake 
of  law,  see  an  extended  note,  reviewing  the  English  and  American  cases,  in 
15  American  Reports,  171 ;  also  a  large  collection  of  authorities  in  15  Amer- 
ican and  English  Encyclopedia  of  Law,  1st  ed.  634-645.  The  leading 
American  case  is  Hunt  v.  Bowmanier^  8  Wheaton  (U.  S.  Snp.  Ct.),  174 ;  1 
Peters,  1  ;  with  which  Mr.  Bispham  couples  Gristoold  v.  Hazard,  141  United 
SUtes,  260. 
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(K.  B.  1815.) 

RULE. 

General  words  of  a  release  are  controlled  by  the  re- 
citals. 

Payler  and  others  ▼.  Eomenham. 

4  Maole  &  Selwjn,  423-427  (16  R.  R.  516). 
Release.  —  Recitals.  —  Controlling  Effect. 

[423]  A  release  contained  in  a  deed,  which  recited  that  defendant  stood  in- 
debted to  his  creditors  in  the  several  sums  set  to  their  respective  names, 
and  that  thej  had  agreed  to  take  of  defendant  lbs.  in  the  pound  upon  the 
whole  of  their  respective  debts,  whereby  the  creditors,  in  consideration  of  the 
said  155.  in  the  pound  paid  to  them  before  executing  the  release,  each  and 
every  of  them  did  release  defendant  from  all  manner  of  actions,  debts,  claims, 
and  demands  in  law  and  equity,  which  they  or  any  or  either  had  against  him. 
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or  thereafter  ooold,  should,  or  might  have,  by  reason  of  anything  from  the  be- 
ginning of  the  world  to  the  date  of  release,  was  held  to  release  nothing  but 
the  respective  debts,  and  all  actions  and  demands  touching  them ;  for  the  gen- 
eral words  of  release  have  reference  to  the  particular  recital,  and  shall  be 
governed  by  it. 

Therefore  where  to  debt  broaght  by  plaintiffs  on  defendant's  bond,  the  de- 
fendant pleaded  this  release,  held  that  plaintiffs,  in  their  replication,  might 
plead  that  the  bond  was  given  by  the  defendant  with  others  as  a  security  for 
the  repayment  of  bills  drawn  upon  them  by  the  defendant,  and  for  moneys 
advanced  to  him,  and  that  the  sum  set  against  their  names  in  the  release  was 
due  to  them  from  the  defendant  on  the  day  of  the  release  on  his  own  account, 
and  the  moneys  intended  to  be  secured  by  the  bond,  although  part  was  due  at 
the  time  of  executing  the  release,  were  not,  nor  was  any  part  included  or 
meant  by  them  or  by  defendant  to  be  included  in  the  sum  set  against  their 
names  or  in  the  release. 

Debt  on  bond,  dated  28th  of  June,  1811,  for  £1500.  The 
defendant  pleads  a  release  of  the  7th  of  November,  1812.  Repli- 
cation prays  oyer  of  the  release,  which  recites  that  the  defendant, 
on  the  day  of  the  date  thereof,  stood  indebted  to  his  creditors  in 
divers  sums  of  money,  as  set  against  their  respective  names  there- 
imder  written,  and  was  unable  to  make  full  or  present  satisfaction 
thereof,  and  that  the  creditors  had  agreed  with  him  to  take  15^. 
in  the  pound  upon  the  whole  of  their  respective  debts,  and  there- 
upon the  creditors,  in  consideration  of  15s.  in  the  pound  upon 
the  whole  of  their  respective  debts,  paid  to  them  by  the  defendant 
before  the  execution  of  the  release,  each  and  every  of  them  did  re- 
lease the  defendant  from  all  manner  of  actions,  causes  of  action, 
suits,  debts,  claims,  and  demands  in  law  and  equity  which  they 
or  any  or  either  of  them  had  against  him,  or  thereafter  could, 
should,  or  might  have  by  reason  of  anything  from  the  beginning 
of  the  world  to  the  date  of  the  release.  And  against  the  plaintiffs' 
names,  among  the  rest  of  the  creditors,  was  set  the  sura 
of  £2148  U.  9rf.,  as  the  amount  ♦of  their  demand.  The  [*424] 
replication  also  prays  oyer  of  the  bond  and  condition, 
which  was  a  joint  and  several  bond  given  by  the  defendant  and 
others  to  the  plaintiff's,  with  a  condition  reciting  that  the  plaintiffs 
had  agreed,  in  the  way  of  their  business  as  bankers,  to  accept  and 
pay  the  drafts  of  one  Hamett,  not  exceeding  £1500,  nor  drawn  for 
any  longer  time  than  three  months,  and  that  the  obligors  had 
agreed  to  execute  the  bond  as  a  security  for  the  repayment  of  such 
money;  and  the  condition  was   to  repay   to   the  plaintiffs   the 
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amount  of  all  such  notes  and  bills  as  Harnett  should  make  pay- 
able by  them,  and  to  pay  to  them  such  further  sums  as  they  should 
advance  to  Harnett,  or  on  his  account,  or  for  which  he  should 
stand  indebted  to  them,  and  to  indemnify  them  from  all  sums  of 
money  which  they  should  advance  to  Hamett,  and  against  all  costs 
on  acco;int  thereof.  And  the  plaintiffs  plead  that  the  £2148  l^. 
9d,  set  against  their  names  subscribed  to  the  release,  was  the  sum 
in  which  the  defendant,  on  the  day  of  the  date  of  the  release,  was 
indebted  to  them  upon  his  own  account,  and  that  the  moneys 
secured  or  intended  to  be  secured  by  the  bond,  although  a  great 
part  thereof  was  due  and  payable  to  them  at  the  time  of  the 
execution  of  the  release,  were  not  nor  was  any  part  thereof  in- 
cluded or  meant  by  them  or  by  the  defendant  to  be  included  in  the 
sum  of  £2148  1^.  9d.,  or  in  the  release,  nor  was  the  sum  of  15^.  in 
the  pound,  or  any  other  composition  or  sum  ever  paid,  or  agreed 
to  be  paid  to  the  plaintiffs,  or  to  be  accepted  by  them,  for  or  in 
respect  of  any  moneys  secured,  or  intended  to  be  secured  by  the 
bond.  And  the  plaintiffs  went  on  to  suggest  breaches  on  the 
bond,  viz.,  the  refusal  of  the  obligors  to  repay  Hamett's 
[♦  425]  drafts  made  payable  by  *  them,  and  also  to  pay  them  the 
moneys  advanced  to  Hamett. 

Demurrer  and  joinder. 

And  the  question  was,  whether  the  release  was  a  bar  to  this 
action. 

Bamewall,  in  support  of  the  demurrer,  insisted  that  it  was,  for 
that  the  general  words  of  the  release  ought  not  to  be  restrained,  by 
the  particular  recital  to  the  £2148  Is.  9d,  ;  for  they  are  large 
enough  to  embrace  as  well  future  as  present  demands,  and  there  is 
nothing  inconsistent  in  a  creditor's  accepting  a  composition  in 
lieu  of  all  demands  whatever.  And  the  rule  for  the  construction 
of  all  instruments  is  this,  that  they  shall  be  construed  so  as  to 
give  effect  to  every  part,  which  cannot  be  done  in  this  case  with- 
out extending  the  words  of  the  release  to  future  demands;  for, 
otherwise,  what  becomes  of  the  words,  "  which  they  thereafter 
could,  should,  or  might  have,"  and  which  demand  the  plaintiffs 
consent  to  release.  There  is,  indeed,  another  rule  laid  down  in 
Bac.  Abr. ,  Eelease,  K. ,  which  may  seem  to  bear  against  this  con- 
struction, viz.,  that  where  there  is  a  particular  recital  in  a  deed, 
and  then  general  words  follow,  the  general  words  shall  be  quali- 
fied by  the  particular  recital ;  but  the  case  of  Eotheram  v.  Crawley, 
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Cro.  Eliz.  370,  Owen,  71,  which  is  cited  immediately  after  that 
position,  shows  that  it  is  not  universally  so,  and  that  the  force  of 
a  word  of  general  meaning  is  not  to  be  controlled  by  the  intention 
of  the  party ;  as  if  there  be  a  release  of  all  reliefs,  duties,  and 
amercements,  this  shall  bar  an  action  of  debt  upon  an  obligation, 
for  the  word  "  duty  **  works  an  extinguishment  of  the  bond 
at  *law.  And  in  Knight  v.  Cole,  1  Show.  150,  3  Lev.  [*426] 
273,  3  Mod.  277,  where  it  was  held  that  the  general 
words  released  only  the  particular  thing  acknowledged  to  be  re- 
ceived, and  not  the  action  then  at  bar,  that  was  because  the  action 
was  in  a  different  right  from  the  thing  released,  and  there  must  be 
special  words  to  release  what  he  hath  as  executor ;  and,  accord- 
ingly. Lord  Holt  declared,  if  it  had  not  been  in  the  case  of  an  ex- 
ecutor, the  release  would  have  operated  as  a  bar  (1  Show.  154). 
And  he  denied  the  case  in  2  Roll.  Ab.  409,  cited  by  Tanfield  to 
be  law  (1  Show.  155) ;  and  Gregory,  J.,  seems  to  have  been  the 
only  Judge  who  adopted  it  as  an  unqualified  proposition,  that  the 
general  words  shall  be  restrained  by  the  particular.  Thorpe  v. 
Thorpe,  Salk.  171,  1  Ld.  Eay.  2*5,  was  more  a  question  touch- 
ing what  words  shall  make  a  condition  precedent,  than  whether 
general  words  shall  amount  to  a  general  release ;  and  in  Trevil  v. 
Ingram,  though  it  is  stated  in  2  Mod.  281,  that  judgment  was 
given  for  the  plaintiff,  yet  it  appears  by  the  report  of  the  same 
case  in  1  Ventr.  314,  by  the  name  of  Tothil  v.  Ingram,  and  also 
in  2  Lev.  210,  by  the  name  of  Ingram  v.  Bray,  that  not  any 
judgment  was  given. 

Lord  Ellenborough,  Ch.  J.  —  I  do  not  find  that  Lord  Holt, 
when  he  denied  the  authority  of  the  case  from  Eoll's  Abr.,  denied 
also  the  position  of  Gregory,  J.,  that  the  general  words  of  a  re- 
lease may  be  restrained  by  the  particular  recital.  Common  sense 
requires  that  it  should  be  so,  and  in  order  to  construe  any  in- 
strument truly  you  must  have  regard  to  all  its  parts,  and  most 
especially  to  the  particular  words  of  it  I  am  sorry, 
♦therefore,  to  find  that  the  case  cited  from  Lord  EoLLE  [*427] 
was  said  not  to  be  law,  because  it  seems  to  me  to  be  as 
sound  a  case  as  can  be  stated.  The  argument  for  the  defendant 
is,  that  this  not  only  releases  him  from  the  obligation,  but  his 
sureties  also ;  but  the  replication  avers  that  the  moneys  secured  by 
the  bond  were  not  included,  or  intended  to  be  included  in  the  re- 
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lease ;  which  averment,  if  it  is  competent  to  the  plaintiffs  in  law 
to  make,  puts  an  end  to  the  question.  And  surely  the  release 
being  of  an  aggregate  sum,  which  is  compounded  of  several  debts, 
the  plaintiffs  may  aver  of  what  it  is  or  is  not  compounded. 

Bayley,  J.  —  There  is  no  doubt  but  a  particular  recital  in  a 
deed  will  restrain  the  general  words. 

Per  Curiam.  Judgment  for  the  plaintiffs. 

ENGLISH  NOTES. 

On  a  principle  analogous  to  the  rule,  a  deed  inter  partem  cannot 
operate  as  a  release  to  a  stranger.  Storer  v.  Godson  (1814),  3  M.  & 
S-  300,  16  E-  R.  499. 

The  rale  is  also  illustrated  by  Simons  v.  Johnson  (1832),  3  B.  &  Ad. 
175,  37  R.  R.  377,  where  a  release  recited  that  various  disputes  were 
subsisting  between  S.  and  J.,  and  actions  had  been  brought  by  them 
against  each  other,  which  were  still  depending,  and  that  it  had  been 
agreed  between  them  that,  in  order  to  put  an  end  thereto,  J.  should 
pay  S.  £150,  and  each  of  them  should  execute  a  release  to  the  other  of 
all  actions,  causes  of  action,  and  claims  brought  by  him,  or  which  he 
had  against  the  other;  and  then  proceeded  in  general  words  to  release 
all  actions,  &c.,  whatsoever.  It  was  held  that  the  effect  of  the  general 
words  was  confined  by  the  recital  to  actions  then  commenced,  and  in 
which  S.  was  the  party  on  one  side  and  J.  on  the  other,  and  that  it 
could  not  be  pleaded  in  bar  to  an  action  brought  by  S.  against  J.  and 
others  jointly;  and  that  parol  evidence  was  admissible  to  show  that,  at 
the  time  of  executing  the  release,  there  were  mutual  actions  depend- 
ing  between  S.  and  J.  for  other  causes  than  that  of  the  present  suit, 
and  for  such  causes  only. 

The  rule  is  again  illustrated  by  Lindo  v.  Lindo  (1839),  1  Beav. 
496.  In  the  course  of  his  judgment,  Lord  Lanodale,  M.  R.,  ob- 
serves: ''It  has  been  considered  that  the  general  words  of  a  release  are 
to  be  restrained  by  the  contract  and  intention  of  the  parties,  that  con- 
tract and  intention  appearing  by  the  deed  itself  or  from  any  other 
proper  evidence  that  may  be  adduced  upon  the  occasion.*' 

A  more  recent  illustration  is  furnished  by  In  re  Perkins^  Poyser  v. 
Beyfus  (C.  A),  1898,  2  Ch.  182.  Lindley,  M.  R.,  in  delivering  the 
judgment  of  the  Court  (Lindlet,  M.  R.,  RroBT,  L.  J.,  and  Collins, 
L.  J.),  said  (1898,  2  Ch.  190)  :  ''General  words  of  release  are  always 
controlled  by  recitals  and  context  which  show  that,  unless  the  general 
words  are  restricted,  the  object  and  purpose  of  the  document  in  which 
they  occur  must  necessarily  be  frustrated.     General  words  are  always 
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construed  so  as  to  give  effect  to,  and  not  so  as  to  destroy,  the  expressed 
intentions  of  those  who  use  them.''  And  he  cites  as  illustrations 
Payler  v.  Homersham  and  Linda  v.  Lindo,  supra. 

It  is  of  course  a  question  of  intention ;  and  in  the  case  of  a  release 
the  intention  that  the  recital  should  define  the  scope  of  the  deed  is  per- 
haps more  readily  inferred  than  in  the  case  of  most  other  deeds.  But  the 
principle  that  operative  words  may  he  controlled  by  recitals  has  been 
frequently  applied  to  deeds  other  than  releases.  See,  for  instance, 
Jenner  v.  Jenner  (1866),  L,  R.  1  Eq.361,  36  L.  J.  Ch.  329 ;  Gunnestad 
V.  Price  (1876),  L.  R.  10  Ex.  65,  44  L.  J.  Ex.  44;  Danhy  v.  Coutts 
(1885),  29  Ch.  D.  500,  54  L.  J.  Ch.  577,  52  L.  T.  401,  33  W.  R.  559. 

A  difEerent  intention  was  inferred  in  Charleton  v.  Spencer  (1842), 
3  Q.  B.  693,  where  a  deed  of  submission,  after  reciting  that  the  plain- 
tifi&  claimed  a  balance  of  £201  9^.  lOe^.  and  interest  to  be  due  to  them 
from  defendant,  witnessed  that  all  disputes  and  differences  which  ex- 
isted between  the  parties  should  be  referred  to  the  arbitration  of  G.  B., 
to  determine  the  account  between  the  parties  and  the  true  balance,  and 
to  appoint  how  and  in  what  proportions  such  balance  should  be  paid,  and 
by  and  to  whom.  The  arbitrator,  in  making  his  award,  took  account 
of  certain  matters  which  did  not  come  into  the  account  by  which  the 
balance  of  £201  9«.  lOtf.  had  been  arrived  at.  The  Court  upheld  the 
award.  Lord  Denhak,  Ch.  J.,  in  delivering  the  judgment  of  the 
Court,  said  (3  Q.  B.  698):  "We  think  that  the  agreement,  though 
it  recites  the  fact  of  such  a  claim  having  been  made,  afterwards  re- 
fers every  matter  existing  up  to  the  date  of  the  agreement.  The 
recital  merely  indicates  the  motive  of  the  submission;  it  does  not 
limit  the  arbitrator's  power;  and  there  is  nothing  unreasonable  in  refer- 
ring claims  other  than  that  which  formed  the  original  inducement  to 
refer.*' 

AMERICAN  NOTES. 

To  the  effect  that  general  words  in  a  release  may  be  limited  by  particular 
recitals,  see  Seymour  v.  Butler^  8  Iowa,  B04 ;  Lyman  v.  Clarkf  9  Massachusetts, 
235;  Rich  v.  Lord,  18  Pickering  (Mass.),  322;  Jackson  v.  Stackhouse,  1 
Cowen  (N.  Y.),  122;  13  American  Decisions,  514. 

In  Rich  V.  Lord,  supra,  Shaw,  Ch.  J.,  in  delivering  the  opinion  of  the 
Court,  said :  **  It  is  now  a  general  rule  in  construing  releases,  especially  where 
the  same  instrument  is  to  be  executed  by  various  persons,  standing  in  various 
relations,  and  having  various  kinds  of  claims  and  demands  against  the  releasee, 
that  general  words,  though  the  most  broad  and  comprehensive,  are  to  be  lim- 
ited to  particular  demands,  where  it  manifestly  appears,  by  the  consideration, 
by  the  recital,  by  the  nature  and  circumstances  of  the  several  demands,  to 
one  or  more  of  which  it  is  proposed  to  apply  the  release,  that  it  was  so  intended 
to  be  limited  by  the  parties.  And  for  the  purpose  of  ascertaining  that  intent, 
every  part  of  the  instrument  is  to  be  considered." 
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In  Jackson  v.  Stackkouse,  supra ^  a  release  acknowledged  the  receipt  of  "one 
dollar  in  full  of  the  judgment  recovered  by  me  against  the  said  Thurman; 
.  .  .  and,  also,  in  fall  of  all  debts,  demands,  judgments,  executions,  and 
accounts  of  whatever  nature,  to  this  date,  either  in  law  or  equity."  It  was 
held  that  the  release  discharged  only  the  judgment  specified,  and  had  no 
further  effect  beyond  that.  "When  there  is  a  particular  recital,  and  then 
general  words  follow,  the  general  words  shall  be  qualified  by  the  particular 
recital." 

The  rule  is  not  a  hard  and  fast  one,  however.  It  is  a  question  of  con- 
struction, and  if  it  is  clear  from  the  whole  instrument  that  general  demands 
are  not  excepted,  they  will  be  included.  Thus  it  has  been  held  that  general 
words  coming  before  particular  ones  are  not  restricted  by  the  letter.  As 
where  a  husband  released  to  his  wife,  *^ali  his  right  and  interest  of  every 
kind  and  nature  whatsoever,  and  especially  his  contingent  right  of  dower  and 
homestead."  Crura  v  Sawyer,  132  Illinois,  443.  So,  in  Dunbar  v.  Dunbar^ 
5  Gray  (Mass.),  103,  it  was  held  that  a  release  from  "all  claims,  demands, 
actions,  and  causes  of  action,  which  I  now  have  against  him,  whether  in  my 
own  name,  or  in  the  name  of  other  persons,  held  by  me,  or  owned  by  me,  and 
particularly  from  the  debt  and  costs  in  two  actions  '  (specified)  '  which  are  to 
be  entered  '  neither  party,*  "  was  a  general  release. 

In  any  case,  general  words  are  to  be  taken  most  strongly  against  the  re- 
lessor.     Rowe  V.  Rand,  111  Indiana,  206;  Jackson  v.  Stackhouse,  supra. 

Many  cases  illustrating  the  principles  applicable  to  the  construction  of  gen- 
eral words  in  a  release,  are  collected  in  20  Am.  and  £ng.  Encycl.  of  Law,  Ist 
ed.  745-746. 
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